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tiiw uei:This decision.repolves:complainantis.requést to
recalendar-this mattexr: assan. expedited comp1ainb;and‘dqﬁendanta'sng
motions to dismiss. < We conelude that:thig.complaint:shouldibesisih

dismissed. ' o0t 0o {oxi) orn doide bysosla faoieilib owd lo ydgoo

Bagkground : gobisoyotal funlor shivoey a sla zande Casnodayeg

et i Onc November 27,:1995, compla1nant»=Tom Horsley,gfiled an i
expedltedqumpla;ntzagaxnst-Nuqom;La Compaantheh suppliesicoinic
operated “pay-telephones- for publiciand private usec..:Tom Horsley :ss
alleged that:no:“out-of:order” notices :are-placed:on NuCom!sipig oy
telephones or they are inconspicuous, aqdgghegtelephgqe;numbera 101
listed on -the .telephone:fqriarefund.can;only be-used:on:ianother
NuCom: payphone / ; ‘Horsley .requests-that-NuCom be ordered:torlisb-ais
refund ;telephone :number t:{hat:-:;czei.,n -be dialed:free:ofigharge from-any;:
telephone, such as an 800 number. He also requests:$liathes: bonvo
estlmated -10gs from-out-of order NuComitelephones;: ;D!

s Under the expedlted complaint procedure. the: defendantzlg

( Pacl_f 1.C)V;- :t;a mf.f i r_the. -ass Lgned ,rA@mmistrat iw{e ‘,,I.:a'qi.Jucl.ge o (AL:J.). wiTiar
recalendared the expedited complaintiasgaggegular1¢Qmp1ainhp3@ndxoj
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“pacific was also named as défendant, alon? with NuCém, in the
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caption of the césé. bacfgic was okaereé to aﬁswer‘the complalnt1

In i fic éxplained that NuCom is\providedoT
service (te% 335%[\15 L{a ﬁser its custoper ;pwned pay telephone
{COPT) tarlg ,Q _ éd to éomply with the terms:of service
in that, t§ri§f { “rfqulremgnt is to proyide. f}ge;ggcqssqto,¥£J};
1efunds from any COPT payphone. The manngrzin Whichyffedravgessnos
for refunds is provided is withingthe COPT .providexr's discretion.
Free access can be provided by allowing customers to dial .211,. by. _
allowing collect calls for refunds, by providing an 800 number for
refunds, or by other meand(ZiTHeélta¥iff-dbes not mandate any
specific manner for access to free refunds.

Iri itsvranswer/nPaéific assertéed-thati Nucoh 6dripliés with
the 'tariffoByipboviding (both 4n 800 numbérvand d32117d6de kS bd 573
dialed ifkdms{ts pay [telephdnes for abrdfund, oFPacificrattachedcd 3o
copy of two different placards which are fixed on NuCom's.l:ouuinaih
payphones. These placards provide refund information withteithepsi
the 21176r.800-té&élephdne "numbéers . > The+ 800 .Aumbéer for refunds is
boldly ‘displayed atithe.t6p of boths pldcardsi it Pacific alsbé>1ibsgxa
attyched 4 lettersfrom NuCom t6:Horsléey which:iwas mailed- aftéffthéu
complaint wag“filedr>i THeolétter! indlcatés(NﬂCom éricléséda &hecK [n
for $1:to compéengate-HoyYsléyd .cuoudiauaonal ois verdd o nancigoalag

gardjonsiacalbléttey 6ﬂvJaﬁﬁaryu1sp119959xﬂ6f§1éyifétﬁrnedkthedaii

chéck: dnd-dohtandsd tHat<lie réacted AT&T when 'He dialéd:thec800)1H
numbey 21 JAT&T indicated it ~doas ndtapfovidé féfhhdsffoffpfivhfé19ﬂ1
owned teléphonésiizoupsr orin oif yedrga 008 e nn fdops onordge sy

NuCom reéponded farig~ indicatédfthat -Horsleay had‘dialédlthe
AT&T  télplchieiumbér:providedson lits télephones for longidistance -
informationsv:NuCom . -réefuriied tHe refurld cliecK ‘té<Hordlsy. b Horsley w
again returdddfthé1éhedkrtSiNucem arguirgEhat &creéasonable person’s
using théftelsphdbnarwonld notcredodinize rthat rthe numbBeitrprovided s4)
forbrefundsnig iforithatcpurpsse.nniniqinn busibsuxs srid Bosebaslsonot
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.- On‘Décember18, 1995, :Hoxsleycfiledia “Petition to the
Adminigtrative Law ‘Judge” objecting to.the ALJ iruling.which «sris,
recalendaréeéd the proceedirg as -a:regular-conmplaint:and named:c-uprs
Pacific as the defendant. He requested a reversal of ;his actionph
or an attorney to represent -him, or that defendants not beoinnnnuid
represented by:coéunsel.ts. Whén: réquestéd by:theassigned AlLJ to
participate<in:drtelephoné conferenceccall:iregarding-the petitions:
Horsley refused because Pacific was to béeihclqded.hiHorsleYralsosb
indicatéd - he ‘Would:not:participate in a-hearingybefore arruling on
his:petition to redonsiderathe;calendaring:ahdathe defenQadt nameds,:
Thereforé; «therhéaringrscheduled for Januatyi24, 199% {n:Gupertino:
was removédyfromithe calendariod? ave (ehnulos sotl o0l todrun 008

~:d1 3o The<asdigned Al sissued acrulingvin. response to;Horsley's
petition.ir<Shdcruléd:thatPacificiwould-remain aidefendantrands 008
NuCom shouldialsdé:Be named. a defendanb.aaNuCom wag :instrudted:-toaiis
fileian answer:2 Hordleyiwas cautioned about: hiscréfusalitoc abideuz
by an ALJ's instructions and referred to the Public AdViSOr.DQJHFID
regarding participation in COmmisSion.proceedings. 1The ALJapribrid
indicatédishe Wouldinot:rule;on Horsléy's request:tolreturn.the
complaint’td“exﬁeditedﬂstatu§~aﬁd!Pacifiafs:motiénfto dismigsiuntil
NuCom:had ranswered the-codplaints o s35:l balfeih od gou 1p g weadmer

2 foniPebruary. 5,’1996; ‘NuCom~-filed: 4ni"Answer-‘and Motion to

Dismiss” to which Horsley responded-on<May 6,71996 1 ‘NuCom- allegedi
it :is:nofra:publicrutility and-istnotibound: by ithe.provisions of
the public utility code..:Nucom:-dsserts it isrsaniindépendénto eyl
payphone provider and subseribe¥ to pacifiol8-COPT(service tariff.
Nucom contends it complies with the terms of thisxtariffrabithénnon
risk of:having its“sérvicertérminatéds? NuCém:arguescthat Horsley
has failed<to:pursuechis’grievance-throughithe Cornmigsion i COPT1ohy
Enforcemént iPrégram*establisheditorénsukesdompliance-with Pacifiols
COPT tariff which Horsley denies. Lastly, NuCom contends;Horsley:q
has failed to allege any violation of the COPT tariff.
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+if o) OniMay:6; 1996/ Horsleycfiléed<dn JfAppealof (ALJ'S
January 31711996 iRuling* to.the assigned<C0mmiséionern ‘Horsley!'s ba
argumentsin this.’appéal-arerdiscussed: bqlowa~ThQ_appealniénglsosﬁ
denied.r il EOAfﬁﬂlﬁVJE s borooupar o .Jnnbﬁsiob,eﬂj i milrony
Digcugsion:i o shunbaolceh 13 1o (nrid rseogot 0JF WontoeriIn i U0
o3 LOItfisrPacifid!statiff -whichcdictates: NuCom!s’ terms:of s
servicdé.orAcdordingly:Nuddm!s motionito dismisd« this:GOmpany as-aq’
deferidant {should .befgrantedd c1 anw DiYiond sausvsd osulsr yolaroH
1 pailieaWe alsdcagreésthatithé c0mplainbr49es‘néh;allege[factsan
whichjt iﬁfﬁfOth_td:bé{true}tcbnsﬁiquté?a1v161ation>oﬁ Pagificigaiif
copTitariffui Thid tdfiffrdoed nof fequire-that NuCom:provideanorit
800 number for free refunds, even thoughiNuCom obviouslyidoes st cnw
" providacsucH arnumber, niWerdé:not agreeithat theiplacement of the
800 réfundrnumbdrhbis irnconspidudusviiltsappearsiiniboldioutline fat
the toprofieachitype of-placardef:Thus, rthe: complaintsis oz moDuk
insufficientrontitsefaceiand Pacifiots mObiQnitOQdismiss=shouldgbai
granted.focivia of fdud o3 ol
Findings!of Fdét .=unibcssordg cotezis o) nl nolssqint fsig praihisopy
111, 1 Tom stHoYsleyj'rcomplairant§ requésbs”thatnNuCom,mdefendantL
be ‘orderéd:td provideconrcitsipayitélephonesrairefund:teleéphone fo-es
number that can be dialed free of Chafgéeromi&tht@léphOﬂéﬁ&BUChUH
as anigsoo humberwﬂﬂﬂdrsleyféIQOﬂrégﬁestéisl,Etheyesbimated loss
from:rién-opérating¢NuCom telephofesucsact volatod dotdy o2 “asiueidy
1o 2¢oiNiCom.providesi anc800-number: consp1cuously placed con:each
type of ‘placardiattached té its:telephonés. .cboo yw2blidy offdug nd?
171132 <NuComr-hagcrefundéd:$1 to Horsley:uz hiu -1shivousy snorgyng
Conclugionsldf Law2irid 1o anios od3 fiiw zoilgiod. 3 ebaodnos mooui
vaelatli sNuCom2isrrsubjéct tOﬁCommissionerégulatioﬁ asjarcustomey «
underipPadificeBéllls tdariffofor:coinropératedrpayatelephones/sl and
théféforé,dNﬁComvshdﬁldtbezdismissedhaéaaldefendantginﬁthiSnauxoinH
procéediiigzbresnos modu¥ \ylizeld .aninob volavoH rdoidw IYissd TI0D
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2. The complaint fails to state sufficient facts to
constitute a tariff or rule violation upon which relief may be
granted.

ORDER

IT IS ORDERED that NuCom is dismissed as a defendant in this
proceeding and- this complaint is dismissed because. it fails to
state sufficient facts to constitute a cause of action for which
relief may be grantéd. This proceeding is closed.

This order is effective today.

Dated June 6, 1996, at San Francisco, California.

P. GREGORY CONLON
President
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. .NEEPER
Commissioners

Commissioner Paniel Wm. Fessler,
being necessarily absent, did
not participate.




