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i dntaq0  Lelntsoten Q4RI INeI:Q:Nv Istudluntips yibh o3 bsow
.Ree qedsadge 11 bobus bns ($BCL uadmodaed nl aspad

(uidy -:Red Top-Cogenaration. Project p-LiiPuu(Red <Top :ox
complainant);moves (foy. partial dismisdal ofthis complaintigoithat

it may seek rvecQvery.of. damages.against Pacific:Gas andiBlectrigiii -

Company,. (PG&E (ox.-deféndant).cin- Superior. .Court-t1Complaipdntinuonsih
believes the remaining issue is whether orindtit! wae eligible tol
recﬁiv¢¢§i$QQMnted:prigeﬂ;ﬁQt;géﬁ:ﬂerVicea;uhderudéfendéhtJé
Schedule; G1C0G, £xom 11988, -through <1992 ./ Complainant- séeks' ant‘drdex’
dixeqting .cesgation ‘of idefendant:ts,
sll\qqer‘qharg'e‘g‘,‘;gg a0 qovt bef bemtolai d2vd ,ylgos a'goT Bosl an Hosef
" ioonbot Defgndant \opposes. complainant s:motiony forzpartialddg STE)
dismissal .., Defendant; yequests that jthe Commission denyrallcsvo bar
complainant ‘s -xequegts; for, relief ,£ind :thatidefendants acted:dn: sd
good faith,; dismiss, the .complaint;with iprejudice,s and (findthat: oD
complainant owes defendant,;$826,653.39%0 diiw Inuinisnon ,ebisbnsiz
e bgwgﬁgr§n§3cpmplainﬁnt!sumobionhfcr3partialadiﬁmiébaIWinTul
part and;deny,: part. iy We, find! that PG&B may:bill»Red Top?-f¢e.d

$826,653.39.,; He. direat, defepdant::to, defer, recovéry: of the

$53,571,60; penalties; asspalated with imbalance: charges; from>Red Top

1. Background,;i;aitios »'qol boas bosibsaqost bis AT1 o3 boasfolv
.81 oA brief deseription.ofsthe:project; along withralsummiryd
of the factual and procedural history, is neceséary to understand
Red Top's motion for partial dismissal, which we address first.
;55;.;55035?50 vIrlidu sda 3eds bobivorg nsapotq pialyodinen ) 1
11w onnni Red;Top; a.Colerado limitéd partnership; operdted-aliseirb
i kWi Eoddind-Tcl e ehaen2 PRt ERIB1LRE2 iR & 15,9023 T5G0
k}};og?tst):' f}fg,ﬁtgggélP?egngo} %E'-??%Er%&égeﬁé?h }P,?I‘h§§?h§}iﬂ&£ fgmon
alf §9£D.{§ «¢1The;facility,consistedsofva-naturaligassfudled>titbine
3 2 drdhf GEVetIT Red? %43 4373 BIGEIQEPchdvdi1248, 121 200
geg"ejaéﬁ?q;é{igdbgi' 53 gﬁy‘?gi a.l}r?gw\?géxg‘?éajéé} ?ﬁsfﬁéozg}ggsgz?;ﬁ LJus
Prqa‘)?s" byyits .fagility to PG&E;purguantitosa 30-yeariInterimi  fon
{ 2Y3Of €& tIa3uaedd: o) g pd 4 perdiss AUl e ET TS kL
Srti_??,d.'ézgrsgfﬁe;rz“o!)qaf £ jzngof&éfjglléggé%éi fg?gr%m-égtz:i 11—?5‘&231@1?5814”093;?) 03
Dacember 30, '1983. The exhaust heat from>theiturbine génetrator wds




C.92-12-023 COM/DWF/jxb P \HWONO Y ES0-SL-82.D

used to dry agricultural wistelaifdfoth&r materials. Operations
began in September 1984, and ended in September 1992,

~ o X

The ceflefgy. )sourcdes . were 1low-Britisht thermal hasit (BTU) ©

gas acquired ifrom neéarbywellsandipipéline-gquality maturall’gas oo
transporteéd tby, PGAR i PG&E gas 'sarvices wéré purdhaséd at"’ wnTord

discounted prices offered to dogensdrators under :Scheduré” @-cog o0 -

1.2 .Dispute and Hearinggo s=:di1niw e ouasni patinlsnes oid aavotisd

2 5/ THe disputé rbegan iin < July11991 wher “PGLR ‘ds8Kéd Red “TSp 1
for data. to!.demonstrate: cémplidride iwithFedaral ‘BASTIY REYUYALSEY 2
Co;nmis‘sion c('FERc))"c‘og'en'e'r‘at jon- ope‘x’at‘ing “afd “e’f' f i‘d'i‘e'rféy‘ ”sE‘ai'n’d'éfds; b

that PG&E’s:payments to-Red Top.fori'elestridgity kddld'bé‘reduced,
and overpayments /by :PG&E:to ‘Red -Tép' onuthé‘paebthteé‘yeaf”"’ﬁshf’
be repaidi>s Thid: action'.was ftaKen &g ‘@ résult? S/ IPGLR B Jnnnislgnos
determinatibhIbhdtpReHwapTdidfhot“cOmplyYW1bﬁ1tﬁéhﬁbﬁlidﬁbﬁk? boop
standards, consistent with oW¥ qualifyihg'fduility F(QF) MoHitoriny
prograin;{Pecigion: (D.}1 91>05=007> (40 QPUC2d 2)3> aiitodifled by
D.91-08>036.5{417 CPUO2d 214) and’ Dy92-07:0711°(48 ‘CPUL2d’106))1d I8
= 0On November;14,t1991,> RediTop® filed foi injundtivie Yelivt
and astemporary:restrainihgiordér:(TRO): With® the® Mhdera! Cdunty £
Superior Courti:cdontending:that PEER' & reductidm inpalmehtss 1700
violated the PPA and jeopardized Red Top's continuindTViéBtffﬁ§r4L

On:Novemberi{15;7 19915 the:Court:§rahted’the’ TROD Onf NévEmber 18,
frnJnashay of yrsazodsn. el cgrosnid Insrbosowg bos frudoel ot io
=113 maoriba nw doidw watizib faldtag 1ol aofion 2'¢ST a5

jord L. f

1 Our monitoring program provided that the utility codid ~“¢ollect

datas from>the: QF tozdetermine whéthek thefQ?Jwas in"compliance with
operatin
compliaﬁgé’”thg tli s authorizeéd to substituite a price e al

to: Sijofothe}utilltylsjas -availablelen2rgylahd>édpadity- aGéidgu £

cost hg ful},ayQoi Go8t price,y The,utility,was;alsds151ansp
authaf zég cé%ie % gastgg%ér aé J%s fg% gi §Ygiod l Q)eron

p .
not inzcomplianoe ap toothtéeJYéarsiffbm?théjl étﬁdaiéffég Gﬁiﬁﬁoxq

efflclenc ubpitte Pinally ygout;llty was permittegb
to dlscon gﬁ?f?gﬁ ﬁéggi el o%er tEOn dntil compi}ance wi
the standards wasfauh1evéd,01; Jfod Juueidxs ad7 . Of 1“J7“3“i

Y: tandards,. . Por,a,QF ? 4\,911\:,.9)5 338w0LE
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1991%9W§Et3r91n8tatedf f,ullipaymente;té Ré&d-Topipursudntito1tha>TRO.
Op:Recember;:2i21991,0the Court:denied Red;iTop's motioniforsaty =il
preliminary injunctioninoPG4Efagaininotified Red1Toplitd Payientst
would ‘beixreducedinitdniaa o3 aynrosaini aidi 1o Jivetnig nl :

<} ~10100 Degemberc19,c19915eRed, Top-andvPG&B enteréd:ints 4 [}
lettex ggreemephithab1permittediRéd'Tothbfredei¢effurl pé#deﬁtéil

soughb clarxficabions (romrFERcai»NorFBROLrulgng ‘wag iSsued’ by-(:hé‘
June 15;,::1992 deadlinecinatheslettex-agredment /€) bas @rodpronapod |
On June 18, 1992, PG&E informed Red Top that’ ibsrpayments
would once sagain: bereducedbs IOanuly-alsff1992f Redf’l'op(‘requeeted,
and ;the CQourt grantedpcaisedond=TRO}) PG&Bagainzreifstateds fuld1p

o 10% nﬁtjan° >n1:hnﬂ GH B

payments-tqQsRed Top-purguantito .thé Courb’scdrderiin:Onaigist 121
1992, the Court once again:denied Red~Top's request forrani boinsh
pre11m1na1yclnjunctionnj;3 qoT best (fees (ID wispsdod nd
vicdete[-ON August: 18,£1992,; PG&Brinformed RediTop<that:PG&E fﬁould
ap-pl_y, payment 9. PG&E ;owed but -had not;yet :paid té Red ‘Top dgainsti1o
the amount. PG&E believed:due /fxom Red :TopiHo PG&E: believéd ithis Wis
the - only.possible ;means of-recapturing:some:of :the ‘money. PG&R:«bivd
¢laimed it jwas owed given:Red :Topis sworm «declarations:to «the* Court
that Red :TopiwQuld go.out of businegs«unless it continued ito fub "1Q
recejved full. contractual.payments .o On fSe“pt'elﬁbe'rfb 1992, iRéd! frop’
terminated operations. JiAYa.srs 2 obon (U4} woidiliiU »itfdud
On December 10, 1992;} Red ;TOp[flledl this compla:mb“f“ Al
prehearing conference was held ‘¢ Feb WYty 914 o3t B "‘1::l s

-request for;ex parte, relief;was:.denied.: Evidentiaty.» hearings were

held April;7;.and ‘8, 1993,2:limited.to the;issue/of Whéther PaLE Hlod
negotjated, in; good faith.as.xequired: by: Comhission: ordérs> andsursd
QF monitoring program. If Red Top prevailed, Red Top sought

several forms of relief, including a Commission order that (1) PG&E
repay all monéy withheld plus- interest, and (2)-the PPA be reformed
to' AL1EWIR di'fb 7 att Bppokth mEY £d b ‘gaa"'wn"geﬁl iIPng\i boh §‘§§"?ehigp,. :
L A(ATaUg) 8\QI 1o JI0A aes;!ioq ‘10J51u199 y3rlilu Oxlduq ol
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.agcordingsto. Red:TopyoWwolld haveiotherwiséiprematirelysedtpized(ee!
The proceedingzwas submitted fOrudecisioﬂ afterielésingra¥gamane O
:¥a! ik yieoimi ot

In pursuit of its interests to establish"elifibilith!for

ful}l PPAiprices;-on:November 2,01992( {(aboutfone month before it
filed:this ¢omplainb):-Red TopTsiibfittediaiformal iréguest :t6 FERC!
for.declaratory qrder.,:Red Top:fasked iFERQItoJ (1) reXtédnd thecPERC?
Ordex(N6¢1.471 wastergdsistandard foPssmallipoweriproddésrs-tainros
cogenerators and (2)'eXclude‘wastefgasfinﬁéalculébiﬁgCESQenefatibn
.-.ef;f;i.qi_e,ncyi sedd goT bod bLohrolnit 309 (SCRf L\ 8F eonul 10

JBoteanpo.On:-Match 3;.91993?JF&RO(-ieﬁuedi‘a':déolafaitbi‘ytordéi!? '?[L"O'f’
granting Red-Top'srrequestd (625FERO]<61520560)eOn April 2031893,
PG&E filedsarrequest-for ‘rehearing. o OnrOctober<8) 1993 p PRRO>{6q
denied PG&E's requegt:c 2(651FERG §:61;044i)ps oouo Jtwod odl ,seef
On February 11, 1994, Red Top filed<a petition ts isefotq

;agide :submission based 6n-new:faéts;l 161idind FBRC!'E déclaratory
order; and denial:iof PG&B!s request ifor Tehéaring v on Marsh s faas
1994 ,. Red iTop was granted:léave ito - filednfamended complaing.:s =il
Evidentiary, -hearings were held bnthptémﬁérEIQfahd—20,&19942h“THé3
parties: presented :téstirony.on thexibéuébibﬁfwhéthériRéd—Toﬁ“ﬁ3§!€
QF during ithe;years -1988:-through(1992), Whetlier 116W:BTU Gas Fiy! Isdd
included inor excluded from the refficiendyistandard spedified 4w
"Public Utilities (PU).Code § 218.5(Db). cenctinToeqo basanieresl

1.4 Dec;alon of (the' United States Court .0f rodiousd 00 i
of Appeals for. the Ninth Circuit . . .. .. an;osednos priiesedssg

PEREN TN S V¥ A PRV S N I ivi s i i
arsw a2nini On: September': 22) 1994’1 the: Ninth Cirduit Courtiof Appésls
held that -federal law:preempts théd Commissidi's QF fbnitorinyt bLod
program; to: thes extent: therprogram authorized' utilities! to makelopan
idpiea gol bos (balieverg qoT bod 11 .nsi1porg paitodinoes 10

wa0d (1), 3ed3 1okro poizzissol s puibulont (Ysifex Yo emiol I[siovoaz
o ﬂ:onx sd A99 oil3- (<) ban ,Jesitodal - a2ulg bIndeiJ venon {16 ysgox

der No, 471 state s dekeraing. whethe ural-
i :ay" vE At eied” aé?iegsfé“ Eﬁwﬁ} é]{g‘? nean “‘1,'}3 gf?sgc{ P T o

the Public Utility Regulatory POllCleS Act of 1978 {PURPA) .
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determinatlons, of: QF/ compliance' with: FERC ‘opérhting: Andreffleidnuy
standards,; to reduce, payments, for: powel deliverids’ frém > QF; 01 to
disconnect, a: QF- from: parallel-operationiiuThetprogram'is notsob i
preempted;to.the:ektent it provides’s for:QF submiseion ofimohitOring
data tQJutilities‘ 3{In : 3

- 3{9th" ciran1994)"’36 Fidal
848,)ib ot dJucopot z'qoT badl slnsip actestinioDd odl 30 .buotoloy
2, Motion,for.Partialm.Dismigsalij oder 4209 ,ouaunit dI1is) boop aify
2.1 Red Top's Motion Lonibutesqy

On October 28, 1994, Red Top filed a motioniforupa®tials

digmisgal ;- Red. Top.axguesithat:federal® préefptionrof the
commiggaion$s QF monitoring:progran meanssthe Commiésloﬁrﬁoﬂaﬁgéi‘*
has primary jurisdiction;overiRedsTop'!s rightswundébufhealipPAgivro
Rather, -R¢d,Top helieves:itscan be?fullykcompéﬁsatéd foriitaininbn
injuries;onlysthrough: a«judgment ifor:dadages~idbuedipy théssupaerior
Court ., ;Red Top asksithat-ln-promotion of judicial récoromyjifall =1
issueg:related to the:Commigssiontsoféderally préémptéd Qril .o
monitoring program-.be.dismissed;:including the-issuéstof Red Top!E
QF si;ql;us,;.,,?}?&i‘a_dm;ni_gtratiton, awheth_erizor‘-rridt-*PG&B actéd in-’gosany
faith, reformation.of the PPA, [andidamages/ i-Red .Top ‘baliavesithes
remaining;issue :for the Commigsioncis-wliéther or:not:R&d Top was
;eligible to receive.discounted iprices for:gds:aseérviées under{PGLE(s
Schedule G-COG-from 1988 (throughr1992.+-As:a [part. of that cddsue, <
Red Top; asks .for ;dismiggal:of the :gasimbalance: penalty matterit ==
because of its relationship with PPA administration. LoD tbu{otg
2.2 ...PG&R'S. Opt)osit}iong;) ton zooh meiro g 5O Tatobal onT

app Do 1r1PG&E joppoges sRed “Top's motionn ! PG&B- argues ‘thab:thd ol

Coury; of Appgals-.degision deoes not: prevent -tHenComiission ‘Erom 2361
determining;whether (PG&B: acted :n good faith:unddr. the iConiidsion s
QOF monitoring program. -:Moxeover,: PG&R contends that the pribsosoiq
Lompmission’s, factua} determinationairegarding:Réd TFopleeligibility
forx, discounted .gas tsqearg;g;L(‘z_g:sJ,g.mde;gn:st:ate:fla‘.-r,-.ﬂ._ml.1-‘.:dét:ernftilfe" whethey:

[Red (Top -.can, prevail against,.PG&R! in-Superiori Courtyi:thereby making
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oot the‘granting of t Red 'roprs:motiom»: PO&R BElibvenithitt therdob -
.. Commigpion should.rule: d6n>all:igsues,” inoludinyg PGB! 8! goddr: Faith
in dealing:with:Red;Top-underi the: Commission!s: QP bditotingooalb
. progra,m,»{the amount-due for; uhderXcharges! from: 1988 Ehrdough 1992379
_the amountidue for;1992>gas;serviceés billedibut notipald)¥thé 1992
imbalance{ chargecandipehalty;=and whether  R€d Topis! PPAYENRDULA be
reformed. If the Commission grants Red Top's request to dismisd®8
the good faith issue,. PGLE asks thhtiitnbildishissddinithiloM .8
prejudice. - - poidoM ataol bodt .S
2:3: sDigcusgionijoin 5 Bolil goi bod de€f (8% 14200330 10
<He grantiRedsTop!ssmotidnitdithevextentTwa dismisaal1ib
igsuesfrelated:toithe preempted portionstofrour QF monitapingtuod
program;ginqludingcwhethér PGgBractédrincgoodfaithiin VIemityg opd
administering the-PPA.rncExgéptifor data’léolleation, athebplograthiiis
.preempted: 1 whiledismissal :is:ndt ‘complainantsscright fraisnisyalt
is within the-discretion of théiCommisslonfiand~is apprbpriatd Ho?
here. (D.92£04:027;-43/GPUC2d1639r<D294211066;' ftmksIrpe19gyuani .
Moreqover; Red:Top:Seeks danagésFromcPGLE-£6r - BrEadhTsf obligdtions .
under the PPA:; The<relief:soughtiiis .beyond that whiéh“wefhiay iz 0
award. - Therefore, ipartialidisnigsal .i§%redsoiableiirnioto (ridind
n6w goT PG&B .askscthat di'smigsal iof itheTgesd faith!iFdusiBE IMitH
prejudice i A-dismissal (with prejudiée :in<thébe “¢ir6utistances 'ﬁdﬁld
be equivalent to anradjudication ’andtdenial'?Sn thé ‘mé¥its. 2/sinée
‘we neither: address, noxrudecide:the :meritsf-dignigdalcis Withéwt HoH
prejudice. ot dngdntairbn AUd dite qiduaeidelosr 231 1o szusved
The federal QF program does not contaiY iany.(providions S
for discounted.gas ratés to:cogeneratorspoRatherddigédunted gas
rates. are provided-under state«lawii :‘NeitheY paréy ‘displites our Voo
jurisdiction :to addressigas rate issdesDs Ke'tdo ot dismisd! ehiy' s
proceeding -as- it::pertiainsito [gds ratedissies../ih IL'OIQ pititod tites 10
y1iflidipif: .Red (Top /» howeveér,sirequeasts’ dismisgdl Gf ke g“a'é‘ci'mba’léri‘"e
penalty jasue . 1:The’ imbalahce!'chargd and: penalty Auve fa’bdeé‘s’iﬁeﬂts@i
for- gas ‘that:kerei required-torbe;t Butb WeYe! iot, bfoVidéd“by R¥4 Prop
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to.PG&E ilnaccordance i with :PG&EIs gadg Eradrnsportatién’iservice svreils
tariffs.> Red Top argues that it was PG&RB's unreasonablgn»ob fanil
behayior incQF:monitoring:progransimplementation=+<which“Red Top
seeks to-addreas:in its case:in ‘SupérioriCourt=<that dauded ‘Réd Tép
to incur;the:imbalancepenalty.iSince:thei'ssues-are iftertiwined,
Red Top asks that the issue:'be dismissedrsoitumay pursie:its Glaim
in Superior'Court. PG&E opposes dismissal bu;ﬁasﬁéﬂtﬁatyhiﬁ@ﬁm”.ﬁ
dismissed i it be . dismissed with .préjudicennox eisse 4201

We grant in(parxtp-andideny-in partys dishissal>df the ‘das!
.imbalance penalty issue. We grant dismissal with Yespect to
whether PG&E acted in good faithi rluding whether any allegedly
unreasonable PG&E actions inits Hmplémentation of the QF
monitoring program caused Red Top to incur the imbalance penalty.

We believe dismissal is reasonable, consistent with preéfiption of

our QF monltoring program and dismiesal 9 LJI ?gﬁkfa th,igsye,
Since we neither address nor decide the> me%its}qaismissalﬁisi3£“

23nuci bassoatioDd DA
without prejudice.

HWe deny dismissal to: the‘ekteht the imbalanceqiésue is a
matter of tariff administrgtgg?.ﬁrghggiis, the imbalancgepgnalty is
provided in PG&E’s tariffs. Just\as We determine what,lif‘
anything, is due for gas trad&p $eacioh under the tarifis, we find
what, if anything, is due under the tariffs1férvimbalanCeqsetvi%es,
. , o haf FEGLI £ InucrA
including penalties. Red Top may pursue its ¢laim damages,y
against PG&E in Superior Court. Our decision will establish the
amount Red Top owes for imbalaficé® setVices and penaltieégﬁﬁder the
tariff. In recognition of the action in Superiorucoﬁft? weloddér

PG&E to defer collection of the penalties assoc1ated with\}mgalance

£8.188,881 <eef
oF . £53,0882 : _ JATOT
V Pot1oY yiovonsi . b
qfdsq;[(ds 2om Jlfjnn 21e) xadjsdu Jnﬂj asupis qoT beoyt
The to charge Eb ce exryicep oS a1,§ Lebite to
1nc1udlﬁg aE péhalty>6f” gsﬁa 71P§ 'fgf s§§v1ggq ro%é ebriay g én _
1992;)'3}11’99911ISGP';QUbel:@O.31992:(;8 .efdines SI of pntll;d:«os({ J!rul
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charges -fxom:Red ;Top we :find due uﬁeilétHéESuperlbrcCourbfiadﬁaafé
final decisioncurnarny a'dani ‘enw 11 drdd asupts ol best £ nttiiny
Ty fﬁTherefore;»the:remaining:issuesrareuwhethefsovanUIRéd“1
TOp; wap ieligible: for discounted pricés:for gad sérviceslfrom 19887
through 1992, -payment:for.:gas:services lin 1992 /irdnd Paydent’ £62¢ ¢
.imbalance .charges:and penalties ini1992punet =43 Indy axes qot bosl
3. Amounts (in Pisputed Isanimzib morogqo 204 L 1suod rofsequd ai
PG&E seeks recovery.of-$826,653:39 .t~ The ramoint§ ‘PG&R L

believes due’ »and (thd, amount .wWe ‘fiild frecoverable areip oW
. 01 Juegmor ditw Iraeineib Jassp oW .oweal viferusy soneindai
yibopolin yns todloniw pnxbulorﬁB ln}lﬁ'i Bo np it bados 209 voiltodw
40 odd 1o noid AMOUNTS; IN :-DISPUTRE riofldos H209 oldsnonsoiny
yalesnoy ooaslednl oy wuonit o3 goT hosl BorifsDs L6100y pialtodinen

Yo _soi YRAR.vo ;Hiw inndziencen ofdsncanss ai Teootiralh avarisd oW
P ors el YA TranSpor‘f;af:ion- seaimaib bie asitpotg palredinca 10 1uo
Pifference: BetwWeen: Billed {3 «bhinsh xon veoatbbs weddisi ow oo0iR
And Corrected Amounts

conthufexg Juodtiv
a1 1988‘>;1r=;,( 1t ol 18 9)2241101 Irsaimaib yiesh ol

‘{_f_fﬁqri-'ggfb",'ﬁ‘)[;"""_' aild e ,{133 ggg ggtj}_\fjas frinns 13{[‘()3 Yo getina
1991, 1s¢iv sntrizotsh f;97;623 51 .21Yigst a2'3s01 ai bDabivoug
ikl .":199%1 trst od3 1obnu *3?1;69?(,«.1,.*i5‘f3 zep 1o} aub oio paiiivas

r

=3 G-C0G; Gas;Trar‘lsportatiOn-(st aiid vyobry ouis mr . palddgas 3t (Isdw
?:gggt{g%lleg Angllil 591 cuetug e qoT bod .a-:-.ijltr»ni!q paibolsng
s fduildeies Iilw noiai: "fb'{!\; CfrpeD ottaquE at 3289 dzaleps
sy oto IE%RQ?QLJILns‘, bae ’w)n‘ 9 ¢280.831:051 s01 mewo qoT hosl tuscas
Imbalancezt,‘harges,and;g i noidos 21 Yo poldiapodsr al L 11Its3
ff?ﬂ’i af :13;'.’; fatsinnnan anitlensg edd Yo noilosiioo walsh o) Hatd

1992 148,881.83

TOTAL ' $826,653.39

4. Recovery Period
Red. Top argues that whether or notiit met a plicab%e R
s q'v; epxs 3 o7 “
standard§ f8§ a{§COﬁﬁ qég gexvic 1?565 E ?bqu 15, 8a 3;5“1.

YIB!
11m1t backb1111ng to 12 months. Spe&ifically}sé cétdiné"tofﬁédgeef
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Top, . Q’G&E-;.tariff1Formz179z?SGn:(Coghnetatiom Declatdtioh)nstatéssthat
if the:cogéngrationifaocility.doesa notimeetithelnecessary standaids
“thecgasg(gervice willibe rebillediforol2iménths 1% 1oPALE  firatinids
demand fogﬂpaymentf_.ofxallegedtthédule-ch'oclunaéichargesibyaléetér
dated april;?7;-1992; according:to RedsTop.diTheréfors, RednTdpilie
asgserts PG4E:is.prgeludedufrom collecting amountésrdlatedotdzivorq
sexrvige-priorito:Aprilel99ico ot ,vueo 2kdd al . boitog teny 9ordd
10 dono 1cPGEBcopteénds jthat:Di91£08£036ounambiguouslylallows upos
u;i;ity;zqqagturglof past loverpaynentgsofrémipdneryprodussrsfop il
three years priorcto.the last-date ifor¥iwhichvQRrieffioiensy-data is
provided.1 Red-Top<provided thabcdatatosPA&E on Algust .285v1991'6
PG&E beljeyes recovery.-isfallowedrback<tocAu§udtrisssw PGB 16116s
on-the c36-monthirecovery period:speoified«incour\@frmonitoring fvcw
program  (D¢91+:08-036)\i1: In .response-to RedTop! 8 rdfeféncea r'to TPoYm'
79-756 i PG&E (arguesd ithat:iForm i79+756 144 <complétsd by -cach ‘custsmey!
cach cyean and -is -not:.‘contxolling bécaise iitcwarrantscthat'thel wsi
customer agrees to meet: the opérating -ardrefficiency StandayYdsronly
.fQ_.r"{Al:‘ha_<t4-,yé_ar;(.'g bay  Lyrnenial 2uotvasg edd W2l 1ad 4 JDoitag {sunns
.1 yinvo PU Code:§ 736 gets acthree=yéantrecovery periocd- £oriopon
actions the utility. brings. inicourt :toirecover underc¢ollecticns i3
Guided by, PU, Code.:§§: 736, and’ 737, D.86+06+035 (21.CpUC2d (270)>15L00
required utility tariffs:to provide:a ‘for threesyear limitiom>1 ai
ggl}gpqigpAgﬁlund@rgha;gesﬁigxceptffOrnrésidentialﬁah§t6Mer&ﬁJDS!Q
undercharges rgggl;ingrfrom?billingror;maﬁérkerrdrs)nbﬁ 1o snea fod
395, PG&E! s tariffsalso ontaipn Form-79:766 Iwhich provides
that %iﬁjhhﬁy(QBiﬁX)eiiigienqy:doesﬁﬁoﬁnmeet\;he1356Vb‘sEaﬁdé?déFﬁ>

[y

the,gas, geryjice, willsbeyrebilled for:12!:months ¥t Red Top 4 290119
_correct thatsthe generalirule:requ ires us tonfind inhfavoroof) thetd
customer where tariffs are inconsistent or ambiguous {(ZIP Inc. v.
Pacific Bell (1992). PG&B's Porm 79-756 may be inartfully drafted.
In this case, however, it does not create ambigquity regarding
backbilling. Red Top is comparing apples to oranges. Form 79-756
is an agreement which must be renewed annually to validate

3
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;operab1ngﬁaﬁd>efficiencyxstandardgathatcarévmeaanréaiannuall?.\qif

refexa:.to the:annualgefficiencyastandardé!éeblforEﬁﬁihﬂSéﬁbiéﬁJ 1i

218.5;3: (Its:xreferencés;theréforaltotwélve mdnfhé'-fofv!i_rebillingﬂﬂJ“

‘refers to.a-specific twelva-ménthiprocegs!forlecakoulating>l bneiob

effigienoyr ,Segtioni?736.disvalgéneralrstatute oftlimitations. hoteb

provisioniwhich;allows:a utilityito recdupcovérpaymentifod & 'prior

three year period. In this case, to caléulatdithecovarpayménty 32

requitea_Ia:—.de;termipatiionnsof&thQCQFQsi’anndalé'éfficienii))ﬁfor each of

threejyears.icAny iothar-interpretationvof ‘the formts purpssy iidddy

to theicquntérintuitjveé-résultithatiPG&E/; on-béHalfisf fEgay ool

ratepayers, -could noturecoverra:portionfof - fovarpayfents ‘frémbd voty

.cogenerator whoefailedto:meetsthécanrdal rédtandard st cogerdratsrsd

would jiot normallyknowiwhethér:they: Have metithe annual-standard®
until the .end:of ;thecanntal vperiod i<atthd end 6L -the Yedr . rnnipoi1q

Because -the ;cogeneraton:need ‘not motify:thesutility -for"30 days -6f

its failure to:meet-the -standards, iRed iTop!s interprefation would®
-prohibit |PG&E fromevér:collecting for  the first 30 'days of ‘the2u°
annual period, that is, the previous January. Red Top would ‘¥ediide
cogenerator; liability.even:further! by limitirg PGLEt& récovery to

cogenerator, - in-thig case April/l Neitlier. of thesefintd¥pretdtions’
is reasonable especially in-:lightrof the>utilities consistent’ THER
practice. of;-following «dn:annual! retrospectivesreview p‘x‘bd'éh‘s’*%h"irc‘:h]
for ease of administration,: mirrors that ofl the' FRRCLE 1’-?%?"’3“'7”3[?“”
zeirivorHe£ind (that’\PG&R fray. backbilll QFs! Who 46 hok heet
operational: efficiency standards:ard "have’ paid’ discsdnted! gas' &)
prices to which.they ake:nots entitled foi»up>to’ thre® pears . 2aanid

this: case,;> PG&E; may: backbill Red .Top: to' octobert17,2:1488ul3 Joouon

v o Loanl 338) sronpldus 1o frnaizianonail stn olfitad ovoddv 1emodaun
Cho3tsth vIifoldeent sd yeu aev-ev rrtod nraaDd L (Seel) ffod oilioved

pnibsppsys yIiupidns sip03s 155t geob 31 ,1oveword ,oueso atdid ol
320-0C m4ad  .mepisro o aslggs palisgrod el goT badl priliiddosd

a2ehilovy o1 yiigunne boswanox sd dewum aotiw Inonoeops 06 2l
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:charges :for. Natural.Gaa [+ nt abishsein dyod 3o di-dsdl
Piscounted gas pricesr in PG&E's Schedule G-C0G ar&:sosflo
available to cogenerators in compliance withrPU:Code §t 4541413 1.2
Whether, Red. Top wap eligible,for.the>discounted! prices¥iand must
pay .for undercharges; from; October 18,119882 through>19923idepehasie
upon whether Red Top's facility met. therdefihitionlofcc¢dgenaratidi
in PU Code § 218.5 for 1988 through 1992.10PUICOde1§121825 sthtési
ot b{U(.).,z,';gggg_ne{g;ipn! means:théasequentidlbuseiof bof

ab wtooi _Q,g_gfgi'stﬁ-igﬁgfzgﬁg{gg{{f§8$hg£é§é§gﬁgécgalﬁéggaqo 01 bobooi

. : ; ] : A r ¢ a o ot [eef
tpsaor i EgYmal use 50119%;1:; by=powériproductidn g¥sthen o
f DI sy «
ey I‘S’fgg’f{gsle!f g}‘[l(l:)) Jgtl.}@’gg ’E’f}'}?‘(IglggwégglsggggggqshIJQJ,{ A<t f)_'hq.-
PN aagt-5-pa . Sta tyvtsrtofaldd 19118)
. poanfa).At,least bopgrgantcofnthesifacility!srtotals
ne peol annua}'gnérﬁgu-ogtput s-ha]']‘in%%sjﬁ'}‘B;hgnf?JE@ {feel-bhiw
101 3God o1ov BECGdefulCtHEYME] ‘EndEgy, T O oT 0 el
0 ND05 44 atiopas gol bosf .goT bed o3 pnibiodods (ai1e9y OI1Y
o )rﬁ(f)) ﬁhere usgful’ ;tp‘g\‘;mgl energy fgno%% OQWEY, . oo doile
10 (eudonsipradadeisi, JEhe ~ddéful “annudl ‘gower’ Sutput
plus one-half the useful:annuall thermallepi fdo 1odls
I ' epetgy-toutpagﬁe-*q"lvalvsx n‘Q’ "{lme.)%’ ’tb;a\nl 41%;‘ 5-5'\'3-}
sagnh ot 16 'pEPEENECSE Any hatural ‘gad and 611 enerdy
fiily mic s eruendBPUELac o L0eer i aurod 020 o3 0bL DBodnogo @nw
i1 B iled N 218 ST UL S AR B e Sl o3t W TN vornepanon sunfiting adl
¢ el boiSéction 2185 (4) 1Y “Eal14d 'thé ‘Operating stindard, }whileI
e gt - ., DT i r fingal rorawe asdgaip 10 1O
§ 218.5(b)' ia knéwn "48 Eh&EFF{Eiedéy ‘st hndi) d.t' Red 'f‘qpﬁc{épte_pdg
1o L reel gf zmyuoil RS bolrisgo 3EW soysh ol entslo ot LoA =L 3id

- ;,?

wiasnaansn o iiafer oild asd) oron ariycil V8

’ 4 H P S P g T « e
air [fp asuiotg o3 avitoonni s Lad 30 2badinon (i bofl

. - T o eyt o ~yi11 e M i ahy B3 |
qisd plucw Dnld blres Ji ebionoy s ania1a Erfizon 3t ubiooo

. 4 PQ 1C§gi§ﬁ§; , 454 .4 i—,(ﬁ,agp 514 J'The :commi ssion' shalls establish’ ke
or gas which 'is utilized in cogeneration teéechnolc ojectsinot,
highey- than the! rate"gffegt*abrﬁ’shed’ for" gh‘" ut '?i“z‘t}:g‘g‘g%;? g’%ﬁgl‘? f)‘y, *géf
electric plant in the generation ofe electricityjzexcéptrthatithisiv
rate shall apply only to that quantity of gas Ej.gb( ‘;im,‘e_,i_’egi:riga}_e
corporation serving the area where a cqgeneraré(Y Y¢€&chnoldgy
project, ig docated,. or an;equivalentsaréa;diwouldsrequiidiin the
generation of an equivalent amount 05 ﬁlect,T§$.§§th §S’du‘gatg§ .
corporatioh’s atetrage® amdtia1PIncrénentalRedeY $ 3t gn "Ilgascmal‘fﬁe
transmisgjion ;19§5§§ orythaysquaptityi ofrgas actdallyaddnsamddd by d
the cog'energt'ion e&hno grp;ec in the Sf}g‘-,lﬁ{}f;}'lqp?-’?d“cséf!b?;
electriocity:ands stedm; héitoor7us ful”wcnfé,‘ﬁhiche%e‘r'fs the lower
quanigj,}_;y”g fesed L enoidsisgo teyrh 10l goT bast 03 blow yiiotriosls
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that -it met both standards in all iydars,vwhile PoeRiarglhisgPny . .¢
otherwise.uon-0 sfubodnz 2'd20 ol wedbig unp hodiuoosid

1 " Operating.Standardtivw ooasilagrod i 20l oaopon o oldriisve

-1

Jainn bis PGEEs> contends sRed: op! falled) b6 mebt ‘the Gperdyting 4o
standard,in:1990{andr1991301 PG&E doésindt dibputd’ that > 'REQ 1o Y&t
xhgjgpsragingistandardain%1992.3?n viiliant a‘qof bod todicdw ioqu

5,141...Red:Top!s-Pogition cees (puonil 83€f 10 &.8i¢ i, obob U1 af

Red Top: andiPG&E- agree9thatdthé Réd’Té"”drYér would have
1417} Do pie|

needed to ope?qfefi’hlﬂ;m 1y 3?d13§} 9r§, 9“i9§915§gi159 hours in

S04

1991 to satisfy theéis%iusefulsw t?ef?gl §ﬂ§£ r(ggtpﬁttgﬁéﬁirement."m
(2 H D LS
Red Top began® Qééﬁiﬁéelgéé 8f! diying gperaéions in 6ctober 1991

(after the;Commissiéﬂ'szF manitofingrﬁfoéréa‘ﬂés lnsélkuted in

»15i1a [eynns
mid-1991) &drd’ nodﬁePdaﬁent 1J‘J38 aryéifgégrgt ong were kept for

Y year ccordi to- Red Top. Red To asserts th ack of
prior y &, acco i p xnﬁi Iulgeu a19AW ?); k

such recordé“fg nétléi 1t’fn q; qceﬁit had - noLcoqtractual or

X ::Ullil

other obllgabion to Keeprredbfd9¥ ord 3lf?-~no a1 {q
afn o (& 133
Oné of tné w6wﬂri er. ope§4E§r§utesb{ffed \that the dryer

Iy 140 i..i
was operated 140 to 150 hours in 1990, or 38 't3'48 ‘hours more than

the F1n1mum necegsary, T ”geqon dryer\qperator;testified that a

311 DIGHOR I S
lot of grapes were dried 99,‘apq -the  dryer ,was.run “quite:a 3

oo Hios S5 JEY AN
bit." Red Top clalms the dryer was operated 246 hours in 1991, or

87 hours more than the minimum necessary. )
Red Top contends it had an incentive to produce all the
records it could since any records it could find would help’

4 = Based ‘ofithe }?efioi‘rdts ‘}E;I€oy;llc§‘}gcsebtel 3
ey P ) 3 35 3 hY <
and tﬁé’ % inxﬁﬁf’ of ¥ “jwit%%fY {fﬁi) dnipp argues: that (iti{metibhel

(5 ya Lo a5 e SEJ.{ P 12 :
mlniﬁpm;operatlng)standardiinf1990 3hdh199fwnfdj gt dnelg oixisols

30 i o3 yino wigas [inde si¥px
£ 20T e 2rp Yo yJidnsup Jen
5.1%2 pﬁ)UngE§§1?}§JniqﬂﬁL 5 6 otofw sous ol privioa no;js;oqiog

o) ni PGkEsasserts>thatRed!Top dld)?ﬁoEJipi‘bdlf(:'é” ¥2dible!2ot01d

23 sl) E'“ { £ «ioai E jﬂUOﬂE igal i [ype 06 10 JIOLIHIS5P
rec?Egnogsﬁgdgn% JJgryéfgqp?F long,3nd §hQQ 4, notabe allowedntpuos
profits;fromiitsyfailure too m&intaiﬁjﬂkeeb nd?grbdde' Thpeimenstd
Qb ubg; { Aiairg= s 109 OI( »%»ond 2] ﬂOLJﬁIQHQQOO orf 4
re‘fg?da ?éﬁlig_:gént}?nﬁd 2,8 tuéyftbas s 8 nql'— e meter: readipgs> for:sis
electr1c1ty sold to Red Top for dryer operations. Based onY 1E¥'PVP
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study, «PG&Rconcludes that:it cishot> redgonable t&  find thHe dryey ™
operated the-minfimum-number "of ‘houYs hecedsary o Maatl tha' ioitivian

operating standard. yiivicduele 1ol wyodcn owld arow ousdf
5,1.3 -Discugglof iy ,ioipicnop sntdisd a'goT H2Y bavioa (sdey end
,,,,, . 1o Réd Topighores’ the: oi rcu‘mataﬁ'ceiz‘ ‘of 'thig reortrolerdsy By
-asserting (that (it hadino .obligation: to Keep recordsl: Al .ebriooox
cogeneration facility-bdcomes ¢ligible’ for beliefitg'bimelfl! novip
certificationse.The facility has‘iaccess btonthe dats vo i pldbvy Breye
disprove! that it -meets appljcablei'standardsiod Morebver)>'tomplainant
‘has. the, burdén :ofi proof: im & complaint) cagerl while :the “abbeifee
records' is,’hot! itaélf: necessarily fatals t& Red: Top B caselO REA’ 1o
:retains| the Burdeni.to -prove’ itl metsthe: opErating stahidardi{ucw =2idl
~aved "DInoNe -concludes Red! Top! failed’ tormeeti thetopérating dtandata
401990, Red Tdp;offers testimény:basedronithéidiyer dperatdrg!ssd
recollections 0f {1990 dryer: houis;s butihag noz spedifi¢c reedpded! o
data: showing sufficient:dryeriust (o7 Thode? sane>6pératorsvboth>10119D
declared upder)oath;ianuperiOchoutt,fﬂweidiaﬁﬁotiopé%&te*tﬁé*eﬂﬂ?
drying; facilityimuchj=z ifathallying k1990 {"oReAITOD 8201¢E7 &' o7
president:declaréd under:odath: ih?Superierconft!thaE »Réd Topldidio
not operate its drying:facilities;inii. 1990(“<b 3o, ot bor yd hoeu
‘uiinis jiRed Top:seeks;to:explainaway these statémeénta’iby saying
that- not many; hourshare, needed:-to:méetTthesoperating=staindapgd.1oYv1b
Also,-the-statementsof-thé>vice président,Saceording''t6 Red>Top st
was:madesbased>onylimited informationi~hisvuinderstindifngsthat SM1Y”
a few:hoursiofropération{might-havecocdaurred,-higrohderstanding” nf
that:the number ofidxyerahoutdEﬁéeded5Eé?bé”?ét?ﬁla?§e5669éééi%f?ﬁw
the necessary requirementisjvand'his coficlisionithatthardiddinaeidn
between:zerd andsajvery.largesnumberrwas+ndt significafi€Tat that
time;{ NonethélespyoRéd Top's:attempts toiréhabllitaeeriggss oroled
dpoa oifd ,.o.1) bsruzes soprey beolsasd on diiw notdysnvanod

offd Desirisuo arw Ioyih o1 1i | {qoT bafl voi notilaruaas 9Idsjov 1

5o TRETRANIKIBEERe 102 18§25udgd VAEST 288k "SER eI ROV Tap i
these;declaratlonsﬂby“written ruling?datéd Maylloq“lSQSh Jon bluod
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witnesses') declarationg undex: oath:to theSuperioxr Court~are .ndti)a
convincing,; particularly.-in the face ‘of -betterrevidénceiid boiptago
There were two meters for electricity éer?icéitojRediTop}
One meter sexved Red Top's turbine generator, while ithe:obhexr£.r.a
gﬁrvgdﬁthﬁyﬂryerthPG&B:présentSra-btudy;basedldnx;hefdtyer meter
records. The study,shows; some: sales.;to (the d¥yer in.1990;:butpzas
given the: amount- of: electyxicityiused, :the-dryeri 'dould not haveovoo
operated.the mecessgary number: of, minitum hours in19900nt tnd>i1i3400
sannirelqro Red: Fop, contends; bhat:fRed(iTop (gouldi-have' ‘used: thev1gaib

Caterpillar generator locatediat;thersite:to run; the rdryer! atlitimebs

instead; of,using powey.metereds by ‘PG&E#:0Accoxding toRed Toproo1
this woulqjggplgjp'ppﬂLchgjslstudyafailed>tpzdetgdtﬂdtyefihouYs“in
1990, 1 e, notes thatswhile. Reds Top! states' the! génerator Héould” have

H
i

been;used,. it preésentsino,evidence:that:it was' used(r iThHé tedtimony
of Red,Top!s witnessg:servedibefore:hearingsreyardihg -.thistosllosos
genef@§9§jwgggyj§h§§aynJgthedrTop}s;tequebtiwaRedﬂTOparaised%théﬁJ
geﬁer@tprgiggygdingédditipnal,directxtéstimbnyiatihearfng; buts Red>
~ Top's witnessg testified -he:had noirecodbrds:td: shéwithe: generatori was
operatedy pRed Top:presentedino;evidénce:torshow thes generator: was?l
used by Red Top, or used;for.theipurposéialleged;sh =23i oinsogqo Ioq
itiyes ydReﬂxTopjﬁrgueSJPGﬁg!sastﬁd?;assumptionioﬁflf3>kﬂ ninimum
dryer.Q?EQD@JngQXGQ$§iY93djT03the:cohttary,§RedzTopiproducéd§adﬁﬁj
daily.log.for ;November.22,11990-from:whichiweicaniestimatesthe.czlA
dryer Eenjagéngzdygvéapprgximé;elya9e:kWi Other! motors:wéreusedsw
in dryer,pperations; (e,g:ysconveyorimotors)iandstheirienergyfusel »
wagireflected .on:thg same:metey+h=-PO&B!8 dssumptidn of{113 kWiigsddy
xe,éggnebl.@f,and:suppgr.b.edebycaed TOp'Brevidéncertitpnt yisaaonon adl
srif1 1sThasevidence showsgsthecdryercdidinotsoperate ins1990owiod
before September.;(Bagediuponathe-Septembe¥ through>Deddmbey 19901
consumption with no baseload usage assumed (i.e., the most
fayorable‘assumptiqn for Red Top), if the dryer was operated the

minigum number 28 N9ULS . A85eqeaRY fer, 1222, &De,maximyn.dxysy load-

could not havecbegn mQre thanti64rkWi: Sincéithe iNovembers227b19301d3 -
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log iyeveals - that-oneidryer motor:aloneldfew 98kW, fthevdryericonld
not -have reasonably,‘operated\the:required;midimym (102 ihours =in Jon
192046 ni ‘{';ino.iai'»%.;c):wni (r.tdndogg oifd :
a1 no \Red Top:argues there iis no levidence (that:the demarid méeteér
was ever tested and was accurate.ﬁ TO the contrary, :this wWag aitcs
.revenuesgrade, meter.c Thexe cis no. redsop'té:assume theiteter was
inacqurate. . 3‘01‘,60.}!{@1‘& .the (113, kR i dryer .demand ‘est imate rdedived Gy
part .from .the (demand, meter  data is‘supported by the NéVémber-i2a), Ul
1939, fﬁ?}})'g.:_lég:-j Red Top :challenges otlier.. elementgiof:: PGLR? gt ptuidy}
but presentsg, no evidence; that cotheri-assumptions: dre movarcing ol i
reasonable. ’  bighnod2 vonoiold M _S.2
put Therefore; the best evidence of: dryeri bpératich is from
PG&E's, study; based uponiactual:electricity:salés td Red:Top> foricia
dryer operationsi »The ‘study; supports ithe contlusionithat: thed drjyer
did, pot.operate.the minimum, nupber. of>hourss in® 1990:tot meeti1theills
Opglj;’i\t.ipg; standarxd;qy sobip bolsot Ir.a_n*:i:cfajﬁ ots 00QI-630f Bolitaq add
s Jfﬁhj-lex Reédr Top:hasi{records: for11991h showing 246:hotks2 ofiT
dryeg;,.,gpg;a;égn_.gwg.: again rely.on! PG&E!s>study.l! PG&E!s stlidy!éhdwa
dryex opgrationsrcouldsnot,have rreasonably éxceeded{93:hdtrd>dnlnups
1991, Incopsistengies between,Red:Top's>and>PGLE!sidathislppatthos
PG&RB'siconclusion: For example;dof the;246{ hours’ofioperatidniuant
claimed.by Bed.Top, Red:;Top!s>Yecords:show:thezdryer-opefrated:i «rp
several times more hours in:Degember-1991cbhan<inyOctobe¥>19919i sd
?gf‘g.glchrigiFYiéﬁleazgtéjhhe1dl;ye:;, thowever;iwereislightly less in
December ;than:Ogtober-1991;:4 ThepRedaTopland PG&Ecdata até 2o1inpox
incompatible. ;.Theragtual ireadingsyfrom-acreventezprédidingizairnod
EIeCEri;g;tYsﬂete.EzaﬁEé more-objectivaiand shavaileggcredd forisfaipsal
potential erroxr,or-bias thantthe handwritténvrécordsidnd téstimsnys
bebploxs od Jon bfvode 2ep UTH-uol Iodls 231scas 3201
ceaillotdnon o1n 2neiziaseb Iryebs) don (o3s3de \3207 oJ pnibioooA

EVS rﬁ;\'r *f-rxim‘}sjeb’bilfv 33 ]E?fﬁi*{i-Jflt Lvlui)".»: 26p UTH-;’OI 3'{3 notanfoxo

6 The energy meter for electricity sales Lo the .dryer was. .....-
SuUpplEmented < fo7 ' “Eihd By T4 Vdeiand ‘merer s ‘SGEE}I ddd”t ‘éﬂdg’x{é’ﬁd‘fof
meter rﬁ,a@'{n/g,%{,a,,q one, ielementof i4s -studyo sau opsiuodas od Jasini
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presented by-Red - Topr¢ RediTop-dontends thatldryer ‘operatorscdaidol
not ngcessarilyrlogi.allrhdurs;itherebylexplaining<why the ré&ésrdsn
may vary with PG&E's study. _The potential inbonsietency_in datqcf
recording by :dryer:operatérs-is:additional ¥easomts rely on the .
more objective.PG&E meterils orT
aew 1oi:Therefore2iRed Top :did not :neeti:the operatindstanday¥d<in
1990. and 1991y and «1d inot'fa -cogénération ‘facility fS¥! purpssds ¥l
PU Code:.5:-:218:5{a}s in’ those years.t sPOLE is''dudthe “fdi £ Eeréice 2101
between: billed(andlcorrécted amount s for! G+ COG fdb transportdtigit
in the amount.of,$123,636,09::for:1890 and' $97; €23 51 for’199yry Jud
5.2 Rfficiency Standard . coldeananot
5311 ui-.8ince:both parties -agrée Red'Tob fet they operhting '
standard;for:1992} whethers Red: Top' owed' PG&RLfoF unidetchatges® ih' o
1992, depends; upon’ whether Réd .Top> met: tHe’ PU Céde §2:21816(b)o 13D
efficiency: standard in’ that:year.ro:fniadditioh; uhderthargesiFoib
the period 1988-1990 are also implicated under PUYCHA&s §2 2181 5(b)I(°
The ,efficiency standard: requires:that:thesusefulbatinnbldpower
output.plus oné*half. ofsthe:usefulrannbal thermal<endrgy >dQEputsN*h
equal.;not;less: than . 42,6% of fany:naturaliigastahd 0ili'eéhdr§yiinpueth
Red;Top fails:the' efficiency’ standard:if:al]l naturale§as and oiite!
input; issused.in>the ;calzulationjobutimeats thé standard if>13widtl
gas is;:excludedisyThe>issue{is:therefors whethdr.16w-BT0 gasbahdala
be ir_lgluded:-_ini;‘,Orr{éXG'lllded?ffom',‘ift:he?ffu'el input . o10n exrikd Isnitovesn
2t mani yiRed:Top:contends:that.proper-intéetpretationiof1§°218.51bY
requires the exclusion ofrlowiBTU’gasd] bas8d on>FRRC AEEIdidnd] ool
Commissigniﬁilingseinefederalfcburb?féémmiééiﬁﬁfdééfsioﬁé?‘j“q'03”‘
legislative history,!PG&R{tariffsjJand’comnon Sansd? I Red Top*Ioolo
argueg ;thatiallzthe-low+BTUigasnit ugeédrwads wadte'Gagprio [oilnolog
PG&E asserts that low-BTU gas should not be excluded.
According to PG&E, state, not federal, decisions are cohtrolling;
exclusion of low-BTU gas would not yield a V%}idJ%aFegﬂ%ng%Pq of.. -
cogeneré%}oﬁ 3ffi€féq89 aégg f%&fﬁ%S?fdgg nojng eé}egg@ the rqqua

LDAaeme A2 AL

Lotsaunan aew bie bozaod 1ovo aow

intent to encourage use ofrlow BTU dasffthé‘pléiﬁ‘léhgﬂégé*ﬁf Lodem
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§ -21846(b) irequirésithe irclusion Bfiﬂaﬂyﬁ3nétdralrgasyvéﬁd-afﬁééj
law doeB-not :exténd-available?rate! tréatmant-tsinénsdlartdpallovon

power producers, Pecl? epanidl seljo pnonns valioie
5.2,1 Fedetal?or,State :Standardgn ¢.8IS not;uauér“iifﬁw'
ﬂeﬁgu%g, “ﬁb %98rﬁiﬁ9{£ sgﬁéédﬁi é@éf%fqgecisiona
control. In-its: motioﬁhfor:parbial dismiyéel, Reddeplétates that
the Commissloﬂchég %9 g&g{tﬂfcg &étéiﬂine het)tjjﬁed Top was

eligible forrdiscounted gas;priceéns)rn\ité’opéning bﬁief, Red Top

(O L Fav >iJ
asserts that tHE'cSTILS 10 iee ¥8Td, 68 6k Hédexal Tofandara for
treatment: of*lowaTUrgasJ?(Red_Top'clalmsi"theIOhe‘éhd only

efficiency stardddrd t&be t45P11dd €8 9L rm s Rad 'It:cfp'?‘O
entitlement to receive gas at G-COG rates duringthe fentiyYéety of""I
the relevant time period is therfedérél'standardrEM!We ‘disagree.

21 b3 :J(
Red "o i?f Iilnﬁ% {(s‘]ea Ve, J{;§t?&u g}{ 71ng that
§ 218.5 essentially:codlfled ‘D 92792 {s~cpuczd’ sso)ﬂﬂib192792
)

3
ordered that eligibility for the é;scgﬁhfgh gas‘&aé; was dependent

upon the cogeneration facillby méeting ‘federal! dogenerition
operating.and efficiency standards.t=:(5 GPUC2&! 650}7 664%)> 'Red 16"
argues that. §:218.6: must:therefore ‘be undérstosd’ in "the ‘conteky’ of”
federal::gtandards rand iFBRG xrulings. oT bsd S.”hfﬁfﬂﬁJn MO {(saobol
To the contrary, as wé concluded in 1989, any deflnltion
of cogeneration W might'have.used before> Ehe édditibn'bf § 218.5

is superseded b§i§“ﬁfh 5;;?' Se ﬁesé}‘¥1on ¢;28ibii$e§.ember 21,

1989.) Neither § 218 S ‘NOoY: § 45414 inclﬁge)spécifld“féference to
federal law'6f“FE§é'fédﬁfétfrw\lﬂpﬁad Lh‘),rglgig ﬁ%é intended a

direct link of the: discounted rgasirate’ toryeohplianecet ®ith federal
law or regulat:l'&{v Jo ii:r th 3.{ }\"?ﬁr[ I‘Sg jpg:ﬁ‘:iéi d .gjrixo\é 4 3rlﬁ)l:.

Taken: to 1t§ logiCa1>conclusiOn7 Red: Top?wou1d3vest'
authority with FERC, rather than the Commission, to determine
eligibility for discounted gas transportation rates authorized
underhstatexlaw: bNe1§her FERC nor: the’ Commnias 0h!aééépt§ thik v

POsTELSh, 2 THiE Yy

nGI ? oogs AT =4 4

(U S Departmentuof theyNavy, 69iFERC: 1)61“3041(1994i()Uqhmbﬁgﬁﬁtﬁe?

vd bouzgi
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things,iNavy:-requested thatsPERG walvelthé efficlency:stdrddard!for
- cogenerationifasilitieanrequired-by §12185svrHenintoervened;»H wnl

stating among other things that: ceyosuloin rovey
"Neit?er §80tig?1218 lgor1Seob10n"454"4uof1bhehqﬂ N

or Pu c Ut £ | (=] 9, Or ..

wotba dgp Aad anERc‘x‘égulétig gdé‘fﬁgsﬁékuté‘
tiglt @o ;5,,@d(§€l]i$t9rqd by iFERC. Irlnwpqrbiéular *cneithert . foxinon

.Section 218.5 nor Se¢ctio pinafme o) e
8w 40 o dé’pend' "“‘” thé‘ tFBRdPg gérgié i%é'igng?lg Qgg 1t )1 aaiv 3 110

ot bhas [ 1EERG'8 :?fficiencgfstandard9uforchgeneratibn101 qxdiplis
QFs.” ° (Notice of Interven Mo B3 Ennun
01 bnh S Ay DL e BoS1 ELoh A A ét’i»‘/ﬁy Protdeg o3 ainu
viof tthe r?ubliq ucilities Cofmissiontof 1thec8tate eHERBELE S
qu%al Ar‘?\%ahxsm »b%!:r %;]f}'x(%;?%;‘ PRy 34 b:!GJP yproinills

FERG, agreedsayinguipuh . sel6t OD-D Jp esp ovissor o) Juowslliins

Eoay

:y;nnkhﬂe<agreetﬂith;thelcpue«that thisistate ouid Jevolos od3
s SIS ok biset b akgtey nof fedtral o
ceyvgiauthority; to waive jthe rstate fstandard: Uﬂsg-sbe a.sig 2

snobirrigob E’%ch {‘1:{611 83[3:1 I\agtusn%n]ﬂz% ), 23 ol yIffidipils Jpdr Do
1o Red Top..cites: a..recent: Commigssion ‘filing in:Distrigt roqy
Coury;.to argue; that, the 1Commission. hds:expressly. dckndwledged 51470
eligibility .for G- QDG service -is .detfermihed :by: refererice.to’ the'pse
federal QF standards. Red Top misunderstands:our.istdtement s :We'l
saidsii1ab von L,€8€1 i Dobulonoe 2w as (vistdnon odt of

3 "In ¢ p;ras;,nplaint1ffs’~languager[to whichyidntsiasgon 1o
we object) is ambi uous‘pqpapse it could be { i
- j‘Jinf: rpréE d- €6 ﬂ%an that® PERC has exﬁlusiVe =0
Ny 15sauthority; to. determines compliance witht 2 uodyioll  {.e8ef
. i)ﬁ{q{ggeﬁaiigﬁaggggg? for PurpqﬁegquxJpg nothing ... r (i ahad
IR ??IifQInla.éfideral'standards;haVe>been‘d1 1o Naif 40s9tib
incorporated. into state law regulatj fupat 10 WA
RV ) der?to give'Those” f@bfiléi€§Jmé%ti ggljs upss 10 wal
jzavsuch: gtandards a:discount>oh;their gas rates{sT

aftirrsdch o) (noiazicwod oid3 nedy sediss (DAHT dibw 3itedsus

sotobro

.8
v

P o

lj)

boxitordius eodst noldsltioysnsil 260 brinucnaib 10} y3ilidivilo

7 Thi.s f‘i‘;ing prgsents .obje¢tions toia préposéd ordén;l tolbetsbm
issued b e Distri ct Court ursuant a fr e urt, of
AEEETat i Inaepanients Enabayt prbuabel s AR AL e o puE e Sorr s
CaliforniasPublicoUtilitiesiComnissidh (9th1Ciri 1994)236:tF13d 348
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cob e PubasUti)lifCode 1§5<454:4, r454760 Utilitiggoor

are current uthoriz by e CPUC - et
it “"‘éodsiéf&ﬁe aité stitcé’ %qﬂ Eg“degérmfnSQé’"i”‘ RERLESLES

n:r,riQE{aic?mplig?c wibhfﬁhes?}standafge in-ofdérbus 2.8IC 2
- o confer 8_state benefit. K B ; O ahin
ji "”&Iarif?‘thgePﬁBRé "dEt&rmives Qr gha?h;‘ g‘“ bohuont bad
\the purste og e?titlinQ(QFg EOLthé bengfigse avid Bios
tion 210 of PURPA (a federal efit AN
o nnof 6 'bl&ingiffé“‘“l Ra\lagé “éould be’ ébﬁ&r‘dgd g " -wemaonoldib
SRR Py q;;givin?cFERQ»eXQIO8 ve rauthorityi to determiné'eab,) o ig s
ance w ith ?ate gtan da:r‘d“s,t %i J}}J ab 91 .
Basn J°fédé1’él stafddrdd Ffor t'th purpose “of +7E PR
entitlznngFsit? a state genefit, and ..sI atsiz 5510109
, effective ng. FERC the auth: ol
@b 2I5Yeif &Y EE *étzte av‘r‘:* The' clari; ?n’d Na g’u’}g'” i
wid [sfoUPpligd by.sthe; defendanta:pvoids‘potent1a13b yioviaulono

wifhgtftio @232%2":’3?11%}?-8“" 204, 38 LINFEESIY, ruonta 8.5.2

ate.
(CPUC!? Objections and- Exceptions to~~995451”9153
Plaintiff's Proposed Form of. .Or e e
HUE LS .:,520,1g9‘4'391)u;rbggr* f4”"f‘1'1edj? dl:ﬁ B nitea * Thax: iy
= inoon.9tates Disbrzcb—Courbcforuthe Northerm}a 535 iqorggs ol
Distr1ct of Ca liforng Case No.

fna d frO}ﬂ Ei’] rcoﬁgt?\'-‘f“sf} 3 f‘QQ.:OI‘:
‘\:;~APPealsrin dependent: Enexqy: Producdergiit Yo natsnfvolan

Association, Inc. v. California Public 3ORIT fod dAnel
Utilities Commission (9th Cir. 1994) 36 F.3d
848.) s ¥spg Fnaafdrog il 2ednds 2,200 aol ool

3

Our statement means that, while state law may incorporate

"or mirror federal standards. it is nonetheless state, not federal,

jprisdig;1oq_to epforce state:law,» Ourlenforcementxlncludesfa ;5
3 z O » s LRNEL o % «u od baszyu
l.n[t,?r 'S %Fati?{i) Of l:he .la:‘i'i,ét%: x‘Jé @giégwéﬁi .ébéay%* 3‘13 ,ur,~ i Yes Houa)
cong] uded k gt,gny,dgfinitlon ofacogenerat1oﬂrwe°m1ghtuhaverﬁsed Eis
> g q .-{‘)

bf?uff)rfe }P%Jégg‘it}gr}t%fjanglxé(: 9;i supei‘é% Y)L sogié ‘t’!ﬂ 2'31% l}}'le
legislature has included reférence to federal 1aw~regérdin§‘Q?83ih!

some spe‘colnf}?.)f;,-t?}:m:es (e}g. .JPU Sode, §.4R4.62 - %5 1%9(;&8';’ doys0,

for the,pLatu;es atqissgg here.: (PULCode:§§{2181sjand 454:4)51$F95J»
Because Eh% y%?1slat *géﬁia Bﬁ?& bﬁtaéi§’h9gixgﬁho {B"gdi ”3

nrua 15at o fo beip 199
rategjanv tr Jsrgggnera;iomdefmitiomto complianée»with;federalﬂns

! 64 524 g q O s ) Jtitosl
la; ?f{f r%pmlr?glﬁgddj Er{;s)ét?Sé ugég ségffg’%'sé‘gglgai?sﬁf}oxm 119[{3
interp;éla§19 sof(the) §:218; 5 efficiencyfStandardwbhatfmustiujrﬂ 1o
control : .asesn [fs it bisbnede #2.Sp =2dd asiliosge
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Section 21815 defines .¢ogenefét16n"difféi'em119 than doés

federal reglllat:ifor’.ﬂ8 B “‘fﬁﬁqi’ “”égﬂ ¥83843_Rébween the

1t
§ 218.5 and-federal effiéiencyfstandax‘ds. oinlﬁfth?negislature
at o 1A IOD

had intendecl(Bta‘a\:‘'t‘e’@e‘ré{ii 1ad jﬁé‘qé’f”" gu}qtiqqq Jlc;:qgt;rol it
could have so. pfovided;{ ‘or. explained How« td’recomﬂle “any

} fai )3 S Paits 30 alg
differences. ® ‘T‘ﬁe Dd‘iLf1 ﬁe‘ { lf’%l;éeé‘l%,{) these (fe eragr,rggulationa and

U\l

state codes demonstréte that: federal*‘and ’sit'até‘"pr’ogféméfare not the
EW 89D 1 1c¢s)

same. It is s é\:‘ei,c')foﬁ, 5,,,, f{ﬂff,f isd{ tion o {l;n)terp;;et and
enforce state law. bin Jilonod ejnjo I OJ iQIanﬁjrdua
Theref&e;ff' Té "ﬁftv qtﬁ?l 1:}‘1”“ i dccunted Jg"qq xate is

[ O F

exclusively determined by; compliande \31{t:h "e'l:ate, ftgobcf:’ederal law.
P € =Y EEENTY o r
5.2.2 should ERl- by PUIROed i SR A Mndy

Calculatlo );\'nk“‘ g ”_1:>1A . .Ci 2 ::: LG oanang
. hxﬂ 10 ;xoq b”ooqo < gt iimjn 5 {4 ) ..
Pindihd) that, Ehe Cotih quinissio g discretion’ {to determine -
the appropriate efficlenoy sténdardsf fox") app)lymgi*g f‘discounts, we
()r boyv .{O iib doing
proceed to determ 3—1,0 *“pe orif')wp _____ U,‘gas ;ghou d, be. ‘ineluded in the

calculation of the QFP!s: operationali effidieney anti'dipated by
s ldel pionralifsl J"“,\ﬂl Lok lnicoee,
Section 218.5. .. i (1ioi L ein d19) poincicioD anilil

Section 218.5 states in pertinent part: {.8tn

santcatonnt voor wel odnia afrdw JdrAd3 eanon Jasmodanln 00

sebal ton Ledsde masfodisnoroat Ji ebanbaslta [eyoboal foxcin 10

8d Federaloregulation>defines cogehetétibn" favility' a’s” "é’q{fi ment
used to, produce lectric energyand, foxms o rugeful, t p ergyl
{such a8 heat’ of?s ¢am); used fosxl' ndugtl ; cgﬁme)rc g,
or cooling: purposes, :througmthe Se?;ueﬁtiélﬂilsé oflenet‘ hn0‘(18‘”’
CFR §,.292.20 g ras . 218 8. cogeneration, as;« 4
thé "éﬁentia({ hse gf & 'ég £ E tﬁe p%‘éau'cf:tggn gf eigctr al and
usefulfjthermalx energ? I'r‘fr-r-e} od 9 matates Debulunf aod g !.8['211)31
977 F3R €3Ppihy é}'/cleac&lanerailénlfq e” F2he32 1V % :‘E'icolle%fc’g de gmes
standard{providesﬁthat(the’*usefulupowervbutputl plus?onéthi f‘i‘ﬁ’f the
seful thermal; output mus 8 n.4 - 0f; the als;ss
: eﬁe?g?"iﬂﬁﬁﬁ"éf ﬂégg i " és an 'i: ¥ Sl‘ ?E %hZ}us‘gfflul \Eg{*m w6303
_energyaoutpgm isaless[than 'IS%xxothhe‘ tcn:alk éﬁergy ’dutput Of5 chelst
facilit the ul. po put pl ne;ha ., Dy‘gegyl £
thermélyo{i?{)ﬂ ?Rﬁét‘l"ﬁe ;??{ 82 than 229 l!.:j }f al ener fl?)u!%ﬁc
of naturaligasrandcoilusi. (1310FR:§1292= ZOSla) (2)4 )3°Sécti 2218381
specifies the 42.5% standard in all cases. . lotii10D
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according t:o Red Top, would not ‘be ser‘v Y 1nc ud .ng low BTU gas
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PG&E's inclusion of,low-BTU;gas 1n1the efficiency'caldulation would
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Section 218:51ig:contyolling inithe applicationiofl jastdtdesonea!
tariffs and that the>plain-language:ofiSectidh>218,5°d00b8. ARE.B0I2
permit the exclusion of 1ow-BTU gabrinfthelefficidhopidalenlation?
Neither;thig.Commission:norPG&E-imayiignore state!14w'éH the basis
~that -PGtB!s taxiffs.werecambigyousio ofubadua Juonyngac afldsneasny
~iongcEindings-hére alsoIobviate#themeed to’detet‘fhiﬂé" ol
whethqrb“ggtactra -portioncofthedpaturallgas>fueling Red Top's
planb qualoquTU .gas because Seabion1218.5:doencnot afse€ingdisnil?
s-and otherifossil fheliinputadzcey s ni woprol an
d owea Ofrherefore. Red Top ididrnot,: meebftheﬂéfficiéndy gtanddrd
qggtng;ASQQVLagzlgand i8 not:-aicogenératidntfacilitytfdR purpsscs’s
of PU;Code -§, 1218.%(b);(forthose yéarsoiPGéBoistdie tHe ‘A FLEFEKTE
between: :billed :andjcorrecteéd ;amounts sfor!G:Cod gdslty: ﬁébortatiGﬁm
in the amount; 0f:$9,244.10. in 11988 y(from:Octoberv1d P11988 tHrough™
the end of 1988}, $132,398.83 in 1989, randr$135, 60620 <ith 1992°401¢
These. amounts are :in.addition:to thoseafound dUe (PG&E 4 a result
of Red; Top's. failure,to, meet: the. ‘operating standavd of BU 'Code 4oT
521,8“-;5;_,(},&)3“]1 1990 and 19913 ono 2ty 1iw oonebiuconsn f Franasipd
G.i-1922 Gaé Charges: Billed. arid. Not: Yet:<Paid rioryry dossilnjeat xol
o ol 1 Red Top. does: not(conteststhat (it lowéddgi gag trinspoltatisi’
chargggu;nnl99§,nﬁB@thrijRedwTOpssoughhhto have] thodd) charged® 213
gpdpgggg;f;gmkggggamgpn;gib>bé1ieVeduiE\woulaHbtﬁefﬁiéﬁﬂiéﬁédé?ﬁlQ3
We. find,Red: Top; owes $179,280,83:for 1992 gas transportatisnio” ol
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o4 yILpdIogae 16 foviv otow aoilyrg (piuibssdouqg aff? it pnifrs
.nofziogb 'E)f)-ﬁc-:zoxq 116b el oJ einciuod yvigex bus 8IS0 Jirdua

o deanyran o¢ buas 3eel ,SC vyeM o a2iasmrov balil 4201 bns qo; bost

10 Red Top originally §ough an oxder diregting. >t0 pay Bed
Top money plus 1ntere§ BGER ded bt~ £1tBhe a- frdggged;ToPQ_ﬁ 1o

- 24 2¢ -




c;92—12-023 COM/DWR/Jxb #*3 Axf\HWI\MOD  £80-S1-5€.9

incongsistent.withothe: tariffys WéIfind RéAITOp 1 owed! PALRIS noidoed
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Glyen, the;issues. pending in Superior! Court;i! PGLE’g1¢ 11ébtion of
the $53,571,60..in penalties:associated’ withridbalande’ thatges sl
should; be. deferred until;a: finalﬂdec1sioh'offthe’Supériéf dﬁﬁ%ﬂ””ff
the Court:; makes; no, order, about repayment$.Upoh the> finh1DdEJisi4nY
of the Superior Court we find PG&E:mayuséek!Collébtiénqbquhé?L-;f\
$53,571:690. of [ penalties; asgboiatediwithvimbalaﬁc%‘%hakéé% from Red
Top. o frofl i bodliast s pory paitolinon 40 odd vt Jierasfqat
9.. Comments'on. ProDoséerecision;) aoapIBHaD QDHFJ*”?t aild vnityyons
i oy JucPursuant:to the:Assigned CommidsioHér!s May’is59M1194g2221q
‘ruling in this proceedlng, parties were given an opportunity to
submit -comménts and reply comments to the draft proposed decision.
Red Top and PG&E filed comnents on May 22, 1996 and replywc?ggenS?_
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di of. Fackmynqos 5 10 sonshbive ol slitonetyg goT bost  LEIL
1. PGLB's tariffs provide for a three-yearilimits of PG&E!'Hd
collection of undarcharges from Red Top pureuant1;019&36£05E03Bvuj2
it 240 PO&R: tariff, Foxm 79575648 anjannualfl agreements that
refers to, standards, vhich,are;réviewed annually.coItsireferdnce:tds
12 months of “rebilled” service applies to the twelve months. ofithe
annualjcaleulation; not: a.moresgenérals limit on backbilliﬁg..
3. _IPGLE-.gave notice,to Red Top oniOatober 17,1a9alﬁofdnedioq
Top's.dneligibflity, for;spetialbenefitsitorcogengratorst ¢
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§.218.5(b)-if-ald natural.gasiand-oil-inputnisiusédsinithe .3
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ﬁana§339$99§i993313152d9881n0t:pérmitpPG&EBEO éxcludécilow:BTU"
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u[pw9.ulExclud1ggglow=BTU gas-from-the‘effic¢iency:sstandard: wouldi
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10, “gegggopéd;dgnoﬁLmeebLOperabihg!andaeffictéﬁcycétandafds
of § 218.5 for 1992. .not3sfuolss yonoinills 2.81% 2
h'n Red;Top.does-not-¢ontestithat itiowes:gasctransportdtion
chargesjﬁog”theiyears,1988 sthrough 11992. 209 -0 Yol ednuens hadnotyon
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13. Red Top presents no evidence of a repaymehit:‘schedulefsti'
believes Yeasonableiosy-aordt & 10} nhivoug n11iepd et@20d L f
Conolupions ofiLaw tarunsirg goT bosl o1l eoptedyicbny o noctdoslon

171 Ardismissall withsprejudice” of the>good faith'iissue: in
these,circumstances. yould:be ‘equivalents tofantadjudivatidomw b thet
meritg.odditon oviowi old o3 eosblqus odiviea ”bO[{idDih 1o addnen Sf

2,.pAlllis6ues in thislcbmplaintarelated totthy prabupted s
portionssofiour, QF monitoring pradgram should!be dismibséad. - ¢

3. The>QFiprogram>undei? feddr&lilaw: and! regulatiohs’ does' not
provide forddiscounted gas rétesstolcogeheratdYB;\WhicH?ére b
provided underrstatezldwiao atolod edinos ALY 88¢f (VI (ﬁdojad moed

21 4uoiThexgas:iimbalandé chargé“isbueishohld>bé°dlsm ssed’ with
respectotoswhetherTPGSE actedfin goodtfaith‘(iﬁcludinglanyﬁalieéedf
unreasonable PG&E actions in impleménting the QF monitoringriis¥eqo
program) ; ibitzshouldrnot-betdigmisgedswithvréapeéto €o tAvife?
administrationwo9n 1o tod.cia suakidn edd beisssgo ovel o3 oy b odd

5. .Theibackbillingiperidodrghouldibecthraal yearsjeeonsistsnt™
with PG&E!s tariffs: vonoaioills adi Jost od alinsl ot fja:ri_ N

6. cAnycdefinition ofrcogénebabiontwé=might hivellséd betbdfe?
the addition:ofi§=218usiiis supérsededsby §721815%7 Jud noiteiunleo

“UTaT+ciNeithérx§ 21875tfiori§1454 Mninelldéssspecifietefetence -
to federal law-or~PBRC tegulatiénsisn =di 7511 asp 110 yis 10 2sp

8. Discounted gas rate eiigibility provided under-§945&?4?19
foricogénerators.meetingitherdefinition inds-2igusiidlexdlusively
determined by -stdté~lawi Jasoioills daco orii erevouq Yliftssasson lof

b 1£9 515 :LowsBTU-dadsshould benrinoludéedagcnatubalcgas2in thé

§ 218.5 efficiency calculation. .geef wo} 2.8I5 2 Yo

(i0i 110 ccRed Toprowes -PG&R the ‘differéncé betwabnubilied andl
corrected amounts for G-COG.g&§ (transport{€iéneinthaddmdGneaaf +#1io
$9,224¢10+for 11988, :$132,1398,83nfér V1989, 251237638709 £6F 1990,
$97,623.5L3for«1991randf$135;606 20 for£1992; $§17993601831£87219525
gas transportation charges billed but ndB ipaidjfand=$1460881{83°£6¢
- 1992 imbalance charges and penalties.
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uvns[hllﬁ rEQ&nghOUId;commeﬂcéicolgéctiﬁn76fn$7731031579rKfrbmﬁﬁédr
Top, provided that PG&E offers Red Top an AmortizationhrAgreedentsrin
accordance with PG&E's Gas RuleillD:l/a, ypr¥dviding foxiiinstallment
payments for a period not toiéxceed i12-mdonthdg, 1 Given thd issues
pending in Superior Courty: PG&Eis: colledtion ‘ofitHe ($63571,60 in
penalties associated with imbalance charges should be deferred
until a final decision of the Superior Court. If the Court makes no .
order abﬂH}hEEPaXW??QQ>“P°“ the final decision of the Superior o
Court we find PO&R may seek collection of the $53,571.60 of

penalties: dﬁhﬁ? éd{?&}ﬁ3imbalance charges from Red Top.
12, ThialOrderishould be effective today to allow timely

rp,)

pursuit off tHa!#AEEteE in Superior Court.
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IT IS ORDERED that:

1. The motion of Red Top Cogeneration Project, L.P. (Red Top
or complainant) for partial dismissal is granted for all matters
raised with respect to the qualifying facility {(QF) monitoring
program, including whether Pacific Gas and Electric Company (PG&E)
~acted in good faith. The motion for dismissal of the gas imbalance
issue is granted with respect to whether PG&E acted in good faith
(including whether PG&E actions in its implementation of the OF
monitoring program caused Red Top to incur the imbalance penalties)
and denied with respect to the issue of tariff administration.

2. PG&E may bill Red Top $773,081.79, provided that PG&LR
offers Red Top an Amortization Agreement in accordance with PG&E's
Gas Rule 11 D.1.a, providing for installment payments for a period’
not to exceed 12 months. Given the issues pending in Superior ‘
Court, PG4E’'s collection of the $53,571.60 ih penalties associated
with'imbalance charges are deferred until a final decision of the
Superior Court. If the Court makes no order about repayment, upon
the final decision.of the Superior Court PG&E may commence
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