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n w.) 1 j Cd ~,qO • n [r, r -j'~,J L:l '.I0,'P,<If HI,r ~ 0: N'.1 ,1 fi -HI J [fJ~) i '1 ('1> '(l h oJ' hfi(~ 11 

.c::.cer -1f"'ct:'):1{!C)~ HI b0r)IE'\ hu& \M3C( -.!ad::;·'JJq08 fIi Hr;p~d 

(U PI) j ~~~_d l1'.<>p,_c.Q9~_I).Q~~"i.on ;J;lrQjeot j".,:L.,P ~)l;~(~~d ~Top !or' 

compl~iIl~fl~)JLJflOX~f;J If_Qrp~xtl{\l (ldismisaal,',o(( this -<:omphHnti IQO I that~ 

it may se~~_ ~e.<;Qv.~ry,pf:'~Q~.m{\g~lha9ains~, Pacific :Oae- a.nd fBl~ctt'i(Fij -
Comp~~y!, (PQ!t~ L<~X: :.4e(~I1<;t,a,nt;)i-.::!n 'SuP~,rior,_C6urt·.1) cCompiaipant1nlJo',)B i [\ 

believes the remaining issue is whether O~tlJ.(jtH-iJ:LWa~ __ el:ig~bH:Lto '
reWt~ v~, ,-,4J. flqQ~I)~~4; p.r t~J:1J: (Q:( ~gC\f;'f I fl.ervice~ ~ uhder'lflefen.da'nt' s 
sqll~~\lJ..~;~(b~O~l'-_("'9f1\ !l~JtEk_th:rQt1gh t1992 .rq cOmplainant·' seeks! ar&1 (h-deri! 

~t~ft ... q.~,~ngi..Ce .. ~RflJ;~Ac~.n.:'Q£ Lq"eJ«tl)qCln.~'BJ(_c<>11'eot·ion'Lefforts~"forl(al1e'gedo 
"uJl<!ex:qharg~~J'J:)O no qo'i' heR fJ~~'l1o)(d ~H~YI • '( Iq:n n I <joT h~H flO h'JaOl 

,i:,):JJlbG-i I?Jtft}nq~n.t ,pppp_s_e.fl,:..~Qil1pJ_jt_in~nt \s.:tnotiori1Jfor{.Pilrt·iaDq jr,rlJ 

d~,~fI;t,~~q¥,.)v,)\, L'!.~JJ'~ndaJl.~~Etcw~es~~ tjm.t Lt.he L<:omtnisaiph :denYf'~li(9vo bnr; 

complainant '1.!J ~r~Etque~~J:sj.;.~P1',-x~)i,.¢f ,(!Jl,-td ~that1l..defendahti' act"e<btnr s({ 

good ~~.~.tJ~'i R~.p.tJl~!?P.J lih~..:\~o[!1p)~JJ1tJtwj.th' ipr~judice,j and l£ihd;lthat~j9b 

~<?{flp)"?JnR~t PWp,s ,p~_(eR~jiJltt{$.8~2.6'-,J~~~. 3.9~J f{j h~' Jn~lJnlnf1o',) ,B[nf;bnr;j<~ 

'(< i t) S ~~, ,gr.;m~~ cPfTlpl~jJlant ~ s· ,motion; · for.: part'ial-) dHimi's'salt,' inY!l! 
part ~.n?; .9~e_ny~<;i~);ip p.a,rt~.\',) w.e} f;in<;lr that PO&8 -maY) bill:, Re(l: .TOp) - f e _ a 

$Jl42 ,6_1 ps.~ .. llJ.~.HJ ~~. dJJ'J~;q~CI.~teJe.p5lan.to:to, defer, recov~ry/ of ,the 
$53, 51];r,§,Qj p.~paJ .. J~~e~~i jl~~9.oJa~~p-_' .wi.tlhimb~alancei char9~~; f.rQm) Red trop 

until ad fJniil-l-.:. .. ~(WJ..f!~,9PjJ,JhJpBJle.d':):>y th~J s.!.lpe-riorq CouTtwo') -loi-!gqlJ2.. 

1. ,~a~kgr~un4fll:unijfro:) R'<:jol' (19,51 f)9s:dnf,q0:~t DBf; j".'l' I 9j{j b'JJf-.ioiv 

,8 f '{"'(i-' ~ • .);>Xi.~J d~,~Q,...ip'~j.oAj 9tst,~eJ project, ~lOng w1th! a'r summa~y:1 
of the factual and procedural history, is necessary to understand 

Red Top's motion for partial dismissal, which we address first. 
- , 

1.1 Pr6ject '" , f' r ~ ~ 1 J" -~ .. -."-)- --~l 
;',"S!lO"j nllJoJ ",jlflJU snJ jJ3nJ n9D£vo'£q rH:al'o'!q po ~:!O,lftQf1 'lJJ!. 
;i} 1",'; <:>'JflfJi R~~.):'foPi gt.-:,~ol9r9.~9 -lJJJl.it_ed partnership] '6perated)a1376~6 
kilowatt (kWlfJtopp'11\9~ri.(\ clef't~bgen~~Al-f!~SV\3.l'~i\<t~ ~"~ }.t?. n.)\111!11~n"19qo 

I r Ij IY~ ~n i 'ill f'l !3:; u j 1. -i 806' a oj t) : ... S 1'1 ort Ju F; e r,.... \( J 1. t r. J:r ?f!iY \ !J:At" L I qil;O'J 

Cala!9P)~fl''{ j T!m.! t~c.~J.it¥p'~9"I)§i~t~dI oiva· natur~ll gas:1 ~ueled)tu~bint1 
generator3 lindJ €i'ldi. i\fu f di'yerrlT Re<lJoto<J ~~la ~i11~¥r>t:.hl(}~l~H. ~r181t:;1·ao:) 

~I}", .. qQ <Hfj boll9Q. '{fJ6 0101 aJllsn'{6y',WVO jar;.q J':)~I 15::><;>:J 09~ ~ :l?lJUfO 
pr'-WYf.~$1 9Yi i~9;:~a9!.-!ltYrt~Q.-:W§rg3Pll~~uaPtdto.)a qO~year! Iqterirt\( jOft 

S-tandAYdJOffe'i Not ~ 2j~wE!r ~l:-hhak"e grre~ifi~'rtt!iJ'(P~A'" IH§H· d'J(Jsi?! 11~. 
dJl'.-/9:-'f!(,(J.q;;'o:> ll.j(w flotj!:-r9qo r~It.b-rfjq mOT} 'it; _ldJ J~8lJIlO::>B~n oj 

Decernber30, 1983. The exhaust heat frolJf)theHiurbine gEmerat6r was 
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used to dry agricultural waefeTaffdTotiher materials. Operations 
began in September 1984, and ended in September 1992. , 

The (~tleigy.l sources -'wei:e 'llo'tl~ srI tlsh t tliermiil funi t (BTU) 

gas' acquired f(rom nea'rbY<.wells land f p{pEillJ\(f-quali-tycnatu'ral' 'gas' ';0:) 

transport.'e-d I by, PG&B;' LPG&E g'aa rservl<H~s 'w~re(p\lt'oh'as'e'd at's:-.! '(t:- ~- J r 

discounted Ipric9s::of£e'red '~t6-(dogerH)'ra~ots'[\fJ\d~! Scne-dul'e"O- COG W~,)') 
1.2 ,O!liput:e and Heavlngao 'f~djt'Ih; ei 9fJE'31. l'J1fidF-:l~'i ~'dj W1V0( £0.1 

a' JITlie;,dlspute [began lin "vulyt1991 wn~ri-;PG'E',a:BKed -'Red '."ol>':n: 
fo):':,data; to:,dernoi1strat'"e~c6trtpllart'ce I\dthfFede'fal ;'ErlergY"'~~ufa~6ry'2 
CO!M!1 s-e10n-c( FBRCb cOgcmirat ion ':-opera~{ng "'at\~ ~ef f iciHflfcy' "semida tdd!) 
Based on Red Top's reply, PG&E informed Red TOp on Oct61%f~fifJJ?~:{99i 
that PO&E' s, ,p~ymei1t e )"t(y. RedTop~ ;fori -e ledtYioi t-YWoUld! )~1 reduced, 
and overpaym~nti.B -,bY~'Pd&E!(to 'Red -'r6p· foY.:~the"-pal1t9fclil"(f6{ yeacrs'viJusyh 
be repaid~<)f; Thilhacti'-on!,~as ftaken a-fl ra'~reB\"lt"1-ofJIPG&Ers\ j((r.l1.! r;lq:;~o'J 

determinatioh jtha-t, 'Re'd·.T9P~(di(1' llot"Jrcomply-wibh1 tlHirapi11i&b'1~ boc'p 

standards, consistent with oUY- q'fa:l,f£Yihg~ifa:()ifi~Y f(011') Morlft"OftTrtg' 
prografnj.(Decisioh,;(DAl 91~05¥O'0'7Y (40' apUC2d~~2n-::.> asrrnodifled by 

D. 91-0f} . .,.036:,5(4F CPUP2d '-214) and! I5~i9'i·-01i.()7V'·(4S 'C·Pu02d:'1.(6)r,,\J. jJ f:-C{ e 
nOn Nov~mb~r)"14 ,-1-1991,0 Redl ,Top' -f-fle'd)fo~I) irijunc'1:.1.fe~ }eYi~f 

~nd 'aj,temporary} restrainihgi6):dt!~2'. (TRO) " with~,tne' Matlet'al C6un'tV, ft~;;' 
Superior Court)l] contehdil)g";' that ·pG&E'B'~redubbioh'l:ii{·rpaYmehl:gS f I jm! 

violated the PPA ilnd jeopardized Red TOP's continuin4~·ViAolt1t'~.--· [, 
0t:' [November.{ 15-, ,!-991r, the~ Court--' {Ji-abted) the~ TR01b bnf -N6vember 18, 

LrH-:.J':-l,:,hnIJ oj \,'H;8;:~~':J9{f c:j _'{-fOJ~,!rl L'-1Ul.1":)O-HJ bop, JroJ:)Gl ';'iU 10 

. .1;:::11'1 8<::':nbbr, 0": d::dO·./ ,Lcr~rd!'~lb Inij-fi~q -101 fi·:d.1'xt B'q~'t b,)}i 

lOur monitoring prog~am provided that the utiiity ci1il~qt~11~c\. 
dat~f froonthe3QF tQidet~rmin~ wh~th~~ thefQFJwa's in)'cofu~1iance with 
operat

i
iI}9 r 1RR-'h'~ff~ i~il~n.'8Xl.fltlU)~1rc)..fJllsJ),~9r2 it::' Qbl!-J.9lll/.t},)9U h;Rf j j ';',,'01 L-.t 

c~~pl ance, t ~ Ut1 1ty was au~nor zed to sO stltute a price e~al 
to.i- 80%jof'3theluti!ityl 8:1 a9-avAl1~bl-ef energyj Ah(pcApa~lty· ~~oiaedrf,~) 
cos~ j {Qt.! t~~ I gUbJ -1 ~YRi~~. # S?!J~ ~5Jc~~:J}1 T!l~s \1~j lJ~ Yo wiiis;)R-.\.S~b j f).·f 9fISe .. '> 
autnori~ed to co~lec~ past overpayments for apy.pe~ od.th~ QFwas . 
not inicompliano~ -Up to')t.ht~tfJy~arB-I f~m')€heJ la.sl:.Gda\:~ (for \\>l\1cli'nq 
effic;iency 9H?'~? ¥iVh ¥u9f\\!,~t~c})-~6 KJ.-l·IW.J1-Y~. \D~v~tJ~ii~Y ~~ls1Pe;r;qlJ!;.~~ru 
to d~sconhect ~he OF from paraJle operat1on u~t1 _comp ance wit~ 
the standard~ was:faahiev~d;,:yI1_ Jr:mi j~u£Ii>:,:; 0fl'C • t8Q f .O( '1 'y.:l"19:) 8'-\ 

- 3 ~ -
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199).'/ 0{>Q~~:~r~lnetat~d{ ~ull i payments; t6 R~d-·ToP1PUreuantJJtO·ltha:'TRO. 
Op d{~,q~~9~rt:2' j n 1991p.lthe ~o\1rt';denied Red JTop'·s motlQni for::(pq ~fn 
prel iminary injunct;iqn .. ;~) PQ~~ ragairl'lnottfied Red1Top( its \>iiyn\ents ( 
~9\11~7l)et~e~u¢ed.JHi"1crr,j~:'t oj pj;_!,)"J"1:1(f{ eJj lo11t:-e'wq 01 

.1 i. cY10 1Qn p~qembe~c,19,.c19?1 ~ E'R~d, Top:andvPO&B-entered:~int:o a I [Ii 

le.l+~E:l~ egr~~lJlept;.-ltbattpermitted tRedc,TopTto:.-t'ecGive f(ull paYn\et.ts 1) 
f9r.~PO\O!~l;" Q.~l.i~e:r~d) tQJP<J&lhthrough-;JUne315, .19~2'i') "lhl-16)Rdd Y i'opo} 

sought. .jc!'H~tt!c<!t!iQns.:~r¢rl'trFERa'O'l· NorPBROE·ruling.:waa i§~ued~ bysth€ 

v.~J::lEl t.\~ 1:c.l~~2ld~adU.neEinflthe f tetter', agreement J~) on f; <1-lOJC,19f10{?O:J 

- -o~ June 18, 1992, PG&E informed Red Top that~itr9fp~~en~s 
wouid Oll~~ -1~gctt.1} :.:be o;"educ'edh}f,On iJOly-US ff'1992 fRed eropC'requested, 
311~Q It1-t~ CQ1.H::.Y. 9t'ant.€:d)'sq !ae~()rtd :-:TRO?) PG&g!agalrtci"l!..iifstaeed tflHI}'!l? 

p'aymel}t;.B.:-.tq t~~g ~QP'·purauant,(to .~he ·:Courb' 8 (order"'[l~On fAllgUs6 1-2'j1'-] 
1992, the Court once ag~J.1)1d~nie4 R~d'oT6p~s re-que$t")fot:'a'r)'J b~.di10b 

preIAro.iQ<!rY,c.i..Qj\!QC,ti.onnJil qoT beH ,;'~\l:I ,lr-'{"16IJi<h'-l nO 

'{ lo_tCfI; f:-QJ)., ~U9\,l.s_t:: l:.e,'rl,99~l ~~Erinformed ~ed ITop·(thatirro&E "WoUld 
appl.y, P{lYJll~_l).tfi'.CPG&:~rQ~e.df.but 'had _not'! yet I paid c tchRed~To~ againstc J"1(l 

the arl1~l,ln.Ii:. ~Pp~~ b.~lJ~ve_did.u~ ,if-rom Red jTopj)~) PO&B,' belieYed ItHis 'W-as~ 
th~/Aonly,!RQss,iJ?I¢_irneaJ1S,Q{;-re,cp.pturing ~ some-:of ct_he 'money. Pd&g,')b.(v~-i 
<;,I~,i,Ji)..e4i,J.t iW~.S.Q.·;f.Et(Lgi \!.~n ,Red_ .. Top! s sworprdeclaratiohs·:t()"<the' 'c;ourt 
that }test <.'1;'~PtWQ.ul,~,.gQ.~Q~t.:i9f .bJJsinef!_8·\.unlesB~~it ~contJnued lto~'!(Jb '{Q 

r~Hetv_e}:l. ;(lJ.,l}" qon.~l;"AGt.u<\l'IPa:YJT1.ents ~)r! _On ,Sept;enilier,;4 t '·1992'-, IRed' -Tc:iP~ 
terminated operations. . Lf) C~. 8 I ~ ~ 0bo'J _ (DcI) w31 j £: l.UU '.) i IdoQ 

On December 10, 19..92{) Red:J'Top Ifiledr this "'complaiht,.(( AO"'·.1 
. tfJI'y.:.}rl rllIliU <)ri·l ".0.:1 urr,"(f(LI\ 10 prehearing conference was held on :FeorUary· 9; c19~,j;- : Re-a TOP' s-------

;_r,e.JI\!~p.\: t.9rJ ~X;. pa.J:J:_~Jx~l ~¢_(dias! ,denled·. ( JSvident iaty ;hEfar ings were 
held Ap.~JJ.,Y:..7.(,~J19 'f).i :J9~t~"lJtl.imited·it() ,th~l<isspe;oI wh~the\" t>G&E bI!H{ 

negotJAt.~q) J It: 9999"': _t..s:\l, ~h<il~.:(.x:equi red~ !>Y.i l ~ommisbioil( ()rdM:s"~ma ~ 'ou1'$(1 
QF monitoring program. If Red Top prevailed, Red Top sought 
several forms of relief I including a commission order that ,(1) PG&E 
repay all money withheld plus- interest, and (2)' the PPA Q~~_~~fQx:me~ 

tor 'al;lo~I Jtl{d f %..{ .... aWl b7\~i-1:.ru~itt:-· tF~1;1u.~"ieQa~~71l1;. 1\' ~ }~;'?l1.';-'9f~'l~hiS h 
10 iO~ n()[ j:)92 Po [!fulfr.s.'1 9fi:! lfiflJ.n.f 9Ja.¥.." db J_'~l fH.db"r:.; '!Nr ,(r;", ~t,"!: 

,(NHWQ) 8\'eI 10 J":lA n~)i::>j L01 '{10JfillJ~~5! '{.::.t1I iJU ~j IdlJ<} <.:riJ 

- 4 .: 
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"according J to, ,Red iTqP/cwould haveioth~rwi8e~JprefnAtl\'t~1?-se~plred'~(> 1 

Tho proceedingl was sUQmltted fohldecisioi\ afterI c16sifig-r a~90MentII0 
l,,,3(t·,,PHRC De¢lartltory Qrder-land IFurtheK'..Rearin~9-:Jf1utCl j ,({EO !id f~,·j{l 

In pursuit of its interests to establish"eligibilltyffor 
full PPAjpt"icesr'·-on.1Noveinbe~:;2, b1992 (about Cona:'MOntH before it 
filed~, tl]i~ f!6r11plail'lb):·Red JTopTsubti\itted i a·j formal: jr~q\lestjt6 PBRC'") I 
f0t;t,<leclaratory Qrde:r. ,cRed;T6p:r~9kedJFHROltOj U")~.f6){t6fid theCFEltC) 
Ol:<le~cN6f'J.471 wast~LgasJstafidard foPYsmall-l~wat'iprodd<:~fA~tof!e!!oa 

cogenerators and (2)~e)(clud(Hwast!e<.:ga8d.tnr·~alotiiat-ifigS"e84en&iafioh 

;ef~(·i~i..e.n¢y{2 Ji".·dJ (10'1' kJX bc-.-'J101f1L a,'nq \~CI!I ,OL !)f1ut. nO 

,h0JB~)J!p,)"~OI\,Harch :\ fE'1993:? JP&RO(,i9§uedf~a::d~olafa't6i'?r6rd6i'!O b [vo',oJ 

grql}tlng !.~e,d ,-TQP~s f,request:,vI (62 5-'FEROGt !:61 r20S;.)t(ffOn Apiii'l) 2 i fJ1991, 
PQ~.B {-~l~d./_afxequest."_.fOr" 'rehea.ring. o:..OnrOOtoblfr(~81' 199-3P~'FER00~n'{cq 
denied PG~_E '~s ~requef}t·;~ iJ(6.51FERO 1 !"()lr,044 j);er> 9:-)(lt) j'{fJo:J 9j~ j • ~eeJ 

On February 11, 1994, Red Top fi~ed'-ci~pet:{t;.foiCt:6<jtf~tf~"dq 
;a.fii<le ~_sl(b:cnission.( based 6n.- neW (fact's';i it£61Udiri'g FBRC IS· declaratory 
orQel;'"1 .aJ!d. d.enial'sof,:PG&Ef~ ~re_qu-est [fo'1." ,'rehl!a:r,ing'I~U'On' ,'MaY6h- C16}QQr; 
1994 r .. J~,~,d l'l'Op :was: granted rJeave ::~o-(f,.i.'le-lc\n i-am:erid~d' compla'ii\t\':f; !'''1j e 
Evidentla.ry~~hearings were/held 'on-,S~ptemD~r[:19 "ahd J20p'1994''£''Di'h"€J 

pA.r_~~ie_s: presented ltestinkmy,(on tlie~dssues ro£.- -whEither iRed JfotS'1-Ilis- fa' 
QF .duri~g [the] :years'1988:,throughri992I, :'whether-Il&'/JBTU (glls ri)j~ jEri.1 

i~'lCJ'-'~~d .in~'pr ~xoluded 'trom :the ~effiolenoylstanaa'tdl sp~(HiHH:i ~:iI1;·f 
Public Utilities (PU). Code § 218.5 (b) • ,nnol 1r,".E,qo b,l)f:,nir-n;:u 

1.,\\ ~_Qj.Ql(m· of ,the! Unib:fd!~tateB~ Court) ,01 ·fs3:·;,):Jc<1 nO 

J~!.N>'Wj}O .f,?..~~th~, Nl!!~!t ... ·,~~!<?~}'i;!:::: Hr: . .: ,):'}fl~)'I!',lflO:) ~f1i.·rfi9rfoYlq 
~YfS'''; i~!.~fli 9n:"Sept"ember)22~ 1994;..,'l,tfhe~·'NlnthC cirdliitf;'Cot.fr-t!t6fAppeal's 

held .that ·t~deral law! preempts .the'CoiMlissi())1·s QF fmonitor:Urlf- bIGd 

pr9gTCl.lJl!.t:od:hel exteht-~ the)'l>r~ran\" al:tthorized l \Itliitie81 't6'(nhkk1op3n 

jd!)J:c,~ qr'/f h<)H ,b3 Ii f>v~,nq qoT h~)H J 1 . f;'6 lpO'Hi (?1i:"10.1 1: nO"~l 'jQ 

:-:2~)(1 {I}" :1f>rij '19h-10 lIoi<~31!";,'io',) fi. l]cdblJf:J-rd .1Dif~r:! ~o 2'1110] If ... iDV!):? 

[--':'Ylno}~~.t: sd Aqq !H(j" (~) bew \je~nDjnl· elJlq bIDrldJh., '{SnO;11 fIG 'l6q~Yt 

rf ~ ( ((·2~j~berlj!lpl:..r - ~?lJf .~td~·t~~.Gth~~! tf&~iCJ ~i Jl'1i~ 19Y115~r~tI\Y.; ~hf,,9.tlw5H n.MPF.51lvj gas may: Ie c ass 1c a~ wAste w thih t e mean1ng 0 Section 201 of 
the Pubiic uti.llty Regulatory Polici.es Act of 1978" (PURPA) . 
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det~l:~in~t!~9n~) oJj OFI compliance" with: P~RC 'operating': bnd('ef£.loienoy 
~t:pn~.ilr.@i2 t9 :~.e,dl1c,~1 payments, ,for~ pOwei"h deliveries' ,frotntt') QF, f'Oi'nCO 
discol\n.~P.t:.,).Sl: .OF~ fr-9~ p~r~llel- operatiOri~q!JTbeTprOgrMnll,ts) nbt.-,~b H 1 

pr~,~!.fIp~e'~2.1;:.91.t-h,el ~2<tent! -it: p~ovideB)fori OF submission of' mofdt'or!'ng 
<:lC\.tat..9J u~:iJJ .. ~i~.s" JIe Indel>t!hdenb Ener9Y·~ Produc~r9')Ass6ciAt;iofi) :Ifi6. 
v. {Cal:ifornia ]'Pub!ic Utilit"ies rCommissi¢ip,(9t;hl 'Cirn; 1-9~4)!:'136·) Y.-i,jdi ." 

84,S,,),vdh 01 J<~!;~p~n a'q,'JT 1;9}1 nJi16'lp floi:8~I,"~()~) ~-'d) 1I .b:::.1(('.)1"1 

2. MotioD.for.,Part.-ial:,Dismissal'fj i~;{r~b ;-;,)t:n ,~)tJ;~;d. ((Jin): uool? ~HfJ' 

2.1 Red Top's Motion .a:).i:f)H{!nq 

On October 26, 1994, Red Top filed a motiont fO~,)pArtiai.~ 
di~2'l,~S§~!" 8 i Begi;T9P_,~xgue.$j that:l federal' preefnp6i61Y of tHe 

commi~.~1.QD5~ilQf rwnttQriog1prOgraf!l fnec1l1ssthq cd~iBslortGnO'flOftgef'l 
has primary j\lrA~HUctiQJJ~:6yeri'Redr;Top!s rightEh,undM."afho 1 PPA\>·jl!.)·HI 

R.~tA~:r l.:J~~d3AQP .h~lj.~y~~bitBcah be) ful.lyxc6mp~fisated fOf-'l itia!!1 i d)c, 

il,lj~r!~~ j 2n\Yn~b:r;o\lgb.::a;dud~ment j f6r,:damage~kissued i)iy thh~·S(Ipef'ior 
Cour~ ~ f,ll!~~l:i~~p ~f?k~ilth~~:"J.n~promotion of· judi'cial iecorl6myi traIl ~ j 

issu~~ rr~\a~~cl .. t;o 'tb~ c.cQ~ie$iolJ.~ S,)fedet'ally ;pr~empeedrQF;l} . ~n :'Ii 

r.n~l}~~QX~{1g Pr:og:r;~rn·J~e·.,;.(U,B{lliBaedi,dnol~ding th'e daE:!u~}sf~o£. Red\T6pf s· 
~ . 

QF st~~us fc:·,pr~ i~~min$,~tr~t\on, <:.whetber::or ~ riot, 'PG&'B aceed iii ~'goodf1!J 
faith, reformat~<!l}r.Qf:cthe'jPPA, fandidamages} j' Re_d ,TO}>'i})()li"Efvesf.the'f; 

f,~~~il).~.n9 d.~.flU~ . ..;(Q,l.; t.b~ t;CQ!J1inis:s i on2is c wliether. '<>r,}'not ~;Jt€d Top was 
i e1!giQl~i.\:,gcr.,~,~e..i. 'le ,_<UfiJ.Go\1.I\ted ipr4,ces, foi '.gas ,aervii:es under< tPG&B.(·s 

sChf?5!\tJe ,Q-.. GQQ ',f~QPl l~8Q rthrough ,1992., ,""-As! a. fpart, of; that{ (Hism~·'. ~'J 

Red ~9P,;i!S.J5,s c:.~oX; i4tf!{l)i~$a.\ ;.of ·:the ~gas dmbalance~ penalty mat't~ril s::: 
because of it.s relationship with PPA administration. . ')':) i:bJJ(~:nq 
2.~;:,p(}&B~s,ppposit-iono:) jOil 2~<~b rrCjEGhl 'iO JF.'f~iF:)l 'JriT 

~f)p be) 1f1J.~J~.& f9PP;O-»~~/;.ReQ e':(oP'Js'mo~ion n J PG&E·' argttes ~that?:tlf~l ',{o} 

CourJtjl~ot·.,~pp~_C\l~ \4e_qJ.pi9,Q: _QQe.!3 not~.-preVent 'tHeliCornnli'asiofl !froID' "):tE'l 

de~eX(I!JIl\ng;U'!.l)~tJt~;r <-~&J~: ac;ted'2in good fai..~h:,under, the ICO'rriMhtBi~" "'s 

QF monitorin~ ,prOgram~, BJ{Qxepl£erif PO&~E (cbntends[~thab- th'e pnib:J.9'.)o'HI 

:.,~qJWl\~H?tort'ljJ2 (a.!:ttu_a). _q~_tJ:~.rm.iJtations;rrega;rding~'Red \1op(s);eliglbility 
fO:t;:~ ... qtS.~RUJ1J:t~P :9~~ ·fte);~tqf!!J)I~md~.!lIstate'rlaw>,-will'-·idetern\ine~ whebliey.{ 
~S.d ix'0P '8JU}yP..r.eXSl..iJ fl9~j..IlsJsY.P(t&R{ ifhSupetior; ·Gourt\"i:thek:'eb~ lnaking~ 
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('i9.9t~ 'l:h~l- gra.nti,ng-: of 1: R~d TOp! st triotiC::m".,i PQ&RI bEHi"bVes1<thab J the'ljDb 
,CO{ramip9J.on ,ehoUldl'rulec on\ all·:,illsues,o'.inoludln~"PG&:E "s' goddC faith'1 
in deal i.ng~ ~ithi ~edlTop:-under; the' comfnisaionf S', QP1 moilitoYinYI(.::)nJb , 
p~99rarpn the ,amOulit~due f~ri undercharges f 'frbn(~ 1988' througnL 1992)'HI 

_.tJle {l.lJl9tl~~I du~ J~r!!,'92_~ga~u.BeJ""v!c~s')bil1ea! bUt n'ctl pllldf'-' the '1~9'2 
i~S'lapce{ charge, and'lp~ha.lt;.YFl and'"WhethM."~ k~d T<>p.'·s'l PPAH;ho&td) be'~ 
reformed. If the commission grants Red Top's request to disrnls%~8 
the good faith issue" PO&:E asks that;i:it~)~ldt8fnt13·i{edi'Wlth)~i:!Q!-t.- .. -~ 
prejudice. [10!..:fQM _ ~ ~ q~~T _ JY~5J"l.,~ 
2,3;- IDiqcYs$iontJC'ii I. h:Jfil qaT h9rt ,:,~eI \8~ ·.t~do:E56nO 

sWe 9'ra~t i~~d'jTOpi s,;tnobionJ t01 th~'lextef\tTw~')aismlB9"'~Alllb 
i~§tI~§I re).ated3t6Lthe preempted portlons~of JotihfQF manita~1i\gj';1.;lo:) 
progr~JQ;£-j it\(tludiflglowhetlh~r PG6j8faoted t i"";g()od. 1 fAitli-J in ,\!611!'Ht Ef,j{ 

admini~t.~ritlg ther:PPA~;T,cRx«~ptl (otdata 1¢ollecti6ri, qtlietpl.'Ogia~1Hi 
,pl'e~~pt:ed/,t Ithile Ldlsmis~al dS1 not Jcotnpl:iin'anbttFright: J(fdi8MtsB~11 
is wtth\I! .. the::disotetiioJ) 6f· the Jcon'tt1'lisiJiorlp{andi'\is apprbp~iattpljOJ 
here. (0 .;~2 £:04 ~~027 ,,:(~4~ IapUc~d 1639 rd)~"'94 ~11 ::066;1 till'ml!6 ~t f'p~J-19\"')11J(H! 1 ... 

~or~eQv~r ,: Red:~Top~seeks <;!amageBi'ifrofu~POtE;:,for~})r(faoh('6f. bbiigaEi6il's ,., 
uncter: lth~ PPAld; The crel-ie£ (soughbdis ,b~y6nd ~tlitlrl[-Wni61i':'we <'may -j;1 '-to 

a\o!~~d £; -,,/:rl)e~ef~re, f pa-rtialTdismissal ,!§'ir~a'sorltlbl'ejjf'.'~: 101!::.-! ,d J h>l 

<.!f':."l qoT W~.8 _asks< that: ,di'smlssal' [of.ltha~"'g66d fAith r;i'§~ue-i 15& fwl"tll 
. pr~j~diJ~~ flU A ·:.dismissallwith prsjudJte -!hi(thEi~e ':cii'ournsfa'nceti !w6t.b'd 
be ,~<Ni_v.a len.t· to an J a!1judi'cat ion Jan(l {d~t\i'al: f6'ri tlie ~merrts'. 9 [slWcle'G 

. we neJt.her, <\ddress. nor!ldecide ~the :me'rit:B/rdidmi'd~alrci's ;Vi'th6ulT hC'.)] 

prejudice. .f:,->.i'.h;'.rJ,d£!l',or, i\<l'-I tilt',! qii[nllc,>.i:je;!:.j·J 8j.i: '1(.) 981JF,~)ad 

The federal QF program does not cont1ii'rfnfi\y5piB\irlJl'6nEf,·~, 
for di#,!cQunt_ed~gtts.lr<it~'s. to fco~tenerat:ors I) [)5Rather-:',q«J{s'co\'lnted gas· 
ratef?:(jl_rJ~ IPl"oyided".'Under state'·.}a\ot 4"1 'Neither! ~'ariy 'di's15U-':ed C'ouV UO:) 

;j~,:J.s.~ti:ct:tQn ~tb' addreBsLgas iCite-.: is·sue-s .... ')£, Klffao ~10t!'disn\iiis'1!tHls-t9b 
proceeding ~_q$: it)Ji)E~rtialnBI\to ~gaff rat~'(i'ss-ues 0' i1r,-1I?O-1(! ~id 'joJ} Hen. '10 

'{ 11 [i.dt Qi I ,_Red (!OPh,ho\<lev'er',">l):'eque st'sl fd fsmi'ssci 1 'df/:tJfe+ ga'glCiWfa:lalf'C1 
PftnRl..ty: i.Qf;).JeJ) .f:The: .imbalahcet:chatge)[ahd:'pe~rUilt-Y ~-re faB1HH:fsme~rlls:<ol 

f8J::: "gas ·tha_hJjWer~)requiredr,t9·~be~t lSlitrYwe\:'e l trolf.., \>YoVi<ledllby (t{~df~op 
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1;.0 ,·.PQ6ra lin .1accordanc~lwiUl Jp(J&E f a gas transportatfi6n rservi'ce ~~?.f fifb 

tariffs. 3 Red TOp argues that it was' PG&E's unreasonabl~~<)h I6n11 

beh~y.iQt;',[:in cQ~ ':{I1Qn !tor,i ng c prOgraro.r ,implement a'tlol1,"::-4 wh tch"jRed Top 
B~e~Q t(hqdd.re.sQ'd,o i.t~_ caae dn :Superior:(Couit,:,c,q;-hat',.cau's'ed ~R~dC~op 

to J,.,QQUl;> i .t:hEt (i,rnb{\lat\ce 'i.pena 1 ty~~ i' since I ~he'( i'ss\lea '.ar.e .int"e"rtwi "ed'ii 
RedTop asks that the issue ~be 'dismissed rso e).t;IJmay 'pUk"8Ue ~ ita (oliii'm 
in Superior Court. PG&E opposes dismissal bu~lras~§'_ tliat"jiif~Z'!6,. ( 

disrpJs.s.e.c:L1c:lt: be ~di.smi.ssed ;Jd.th' .p'rejud.ice'/n~·l ~~)O:~)S8 a~t)'1 

We g~a_nt: in (part:'j)~and Ide'ny dn part·~f> diBtn~8galvdf fthEf' ~asf 

. imbalance penalty issue. we grant dismissal with respect t6 
r <;f lflAT . . , 

whe~her PO&E acted in gOOd faith: Including whether any allegedly 
unreasonable PO&E actions,'.ltnits ~impl~fMfnt:ati6n of the QF 

monitoring prOgram caused Red Top to incur the imbalance penalty. 

We beI.l~_v~.~~l-~f!iJ_!'Is~~-:i.]i~"!-Ei~_s~oJ~I~~_-~cQ_iifJis-t~nt-.with. Pl:e-~1rli>tlon~of 
our QF monitoring program and dismiesal.of .. t-he

1
· gnoA !ait:'" , iBAl1Jl) 

.. lfV--LJL)J ...... ~rdin~ 1 'Ol~~ TJ'J..T t 

Since we neither address nor decide the~ merits~"l ciisrrlissal'.Yis'llln 
without prejudice. ?,jflf!C""/' .b0Y'<nrOJ hfl!\ 

We deny dismissal to:the~~kteht the irnbalance'3l'tJaue ia a 
.' F'P 8p. ~.r €SP.l 

matter of ta~iff adr'linistrc:'ti~8:'(j~=1?f='~i is, the imbalanc9~p¥nalty is 
provided in PG&E's tariffs. Just~a~f-we determine what,lifl 
anything, is due for gas tran~po~~~ti6h under the tariff~~iwe find 

what, if anything, is due under the tariffs:1 f6:r.>!fnbaH'nctOs'ifrvices, 
• .• •. .' jo~1 bri/\ h<)II;>1 jIHJo,'A 
~ncludlng penalt~es. Red Top may pursue its-clal.m for d~rpe~e~:JY . 
against PG&E in Superior Court. Our decision will establish' the 
amount Red Top owes for imbal~~c~8te~~ices an~ penaltie~eShder the 
tariff. I~ recognition of the ~ction in superior~court?~~e!oider 
PG&E to defer collection of the penalties associated withYi~~l~nce 

t.JATOT 

hQt.:.t~lLY!!lY92~;H_~_~ 

_..,..--:.!.q~r(!.!.f=F.'1",,", iIqafi . :!!,;i1 jl jon 'to -i9r{j9fh-;J6r.U 8!HIp'I6 qoT b9H , 

. ?-l ~d T~i ~9.~~J'=l chl>~r~~·l~95rR~f!lh7al· ~~no,£!;:s{!nrX1:~.e~9'1fmo~~1~' }j~HH· §~".61bn:6 Ja 1nc u 1ng~a' ~ena ",y'o ~$ ~, 57 • ~ , I:6r serv1ce r:rom Ite ~uary o( • . 
1992b~hrgllg!:t:I~>~pt~Ulbe:f'{JOi:>19~2¥q8 . alllm}';j £1 oj {?f1 [II rdx'J6d j,ri111 I 
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chargee ,:{t:Qrn ,Red ITop.weyf.ind du~ ur\t:il;~:;tlie' jSu~erlQr.:: CO\lrtJ iH/au.'asc-a 
final decisiQn'}'-~L~)"HlH ~ ':,r.~Drl '<-Hi''': ,! Ji'IfJ ~l:tJJt?'H} (joT hM)- (, nl11-j(;J 

q ,t f,'»~herefQr~,-,jthe (remaiping f'iQ.s~eJH,aie(wliethel:'~ot' rnot,jR~d<)d 
. Top jw~a Leligible ~ for ,discount:ed t pric~s: for, gas tlEi-rvlc~b lfr6ril '19'88 a 

t,hrQ~gh:19,92, . payment" for.! gas ~ Ber\' ice_s' fin ~'1:9 92 i1rc{n&-payn{o'nt: J flSi ~) j 

, i.~~lcm~e :charg~s.land 'penalties dn f1992 i'tJ<1B i ~-"dj j r-r{ J ;J:{<;i; '10'1' b9H 

3. AmOunts rin Dispute d i fjB<3lr:l,db a9<,o~qo 3>~~)(1 . InfO') 'wj 'i!}q[!;-~ f1 i 

PG&:E seeks recover'y.:6J"$j326',·65j'i39 .k,rthe ,a;'m6\ints 'PG&E u j L 

b~~iEt'.{~,s ~ue: ;an~ fthEj, aynounJ; .we '-.find frecovera):>lEi (l'ren? 0',1 

oj J:;')qa'H riJhl !r,28(neIb :fi16"1Q 9~-l .9JJ8s1 'iJ(f.;lIsq ~)·)jJ ... fr,{hl 

'(' f hG I!') I [f.> '{II., '1 ~d j')fl·.... l?ul bIJ b~f'P~l}J. P 1 E~o:)p' cli fn j ')6 :~ ~ D'1 -f 9 tfJ ~Hf-..: 
'-{Q ~,;;fj,}o cw-i j'AMOUNTSrIN :DispUTB fIO,j :bF> :-I..![Y)' -:ddfi,flo.! (j':.n nu 

. \' J I EfI~)q c,:'>!H;Ir:ri"ll ')liJ 'ju:Jrd oj '-lOT D0H i,,)8iIfi:) [,16-1[-6'1(1 (Jill'1oJ j 00::1 

1'" d.-,r ~.-;'-I rfth: 1n''-I~if~f1o~) .9Idf',n08E~-i al r(,atiJi'~,Hh :::N9!ic.:d s~,; 

(f;.'coo~ <1lt'a~ ~lifrfsti~tM:. i~rl:I n8 2 11':3i h r'af, ''".-''',q?O'.ll{ p,t LroJ i nC'j '!QflJO 

D1 ff~J"ep.c_eJ aet.Weep~ Billed -d J !:·b j:) :3hJ,(;n ~'i:' '.nhhf; ~f".:d j j ~):I !.)',': !')::)(I i::! 
And Corrected A~unts 

,,;~~ '}!!:l-~88_",),'lr'(;/['1f .. ;iJ J'$)J9)224110' Jc::~d;\n(b '(iE,!_) ~;:; 

f 
1989 I" 'j .1)'),39a·~~'j··~1~~;' ~ -')i'(-j ')-.. ·~c .. -I~ 

:_~[ '{J-,Ef11"~9C'-}11~ r"-'.r OJil. '~~{12~'163Er.J69( .,,-.,<.rn-,-'J)" -. '-,b L. -,-,}.!,.,,',I 
- - I _ 

19~1,"f;d',; ~:;Il((i!9j;}b ~,97J623'l51 .81l:J'jG.t B';1,1<)'~ Ilf D3bl:v()-,iq 

L,.: 11 !::;·t.-1~~?:l i 1: S} ~d jlsDfll] r~Jr J f6,.9~(~,.~9.t1f:'f j 8 CJ? 'i~l 0:Jb ~d,' ,12 r d if J'{f1 E, 

,~c:,)9~~®3G~~.IT1:~J\aportatiobhf,J 'JiiJ -r:JLmJ <;IJ(-, f~i:: ,1:rlifiJ'{w~ J i .jhli~,· 

~:t~~~I~~1}5~ !WRf~O~j I ,,[!,,'jW! '{fc"] qoT h~'H . 89i j f r'l1:Jq ['nIfHl f',wI: 

~-;f ~ jki rd;;J<.~s 1[1-.-; f1ot~ L,~:b'_wO ,j'HJOJ "!O{"F;q[J~J, [It 3~.2,g J2C1Ir:rr, 

~':11 'J': f'\l~ ~ 9 ~ 9 i: j I Eft~; q ha h 8 ')") t,~~!- ~~89 j lq~ f Ed',i ',ro I 13 ~· ... ·o qo'f I)~)H J fWO;,JG 

'f~~1~nc~1Charges;an4J2 fIr floIJ:);-; :)iU 10 floIJril!?:.):)9'i Hi .11,hc,j 
p~n~lty: . f -' - • If' -. . j - ' t f, .. I oj '31'" 

:',:-f.i-:',tf)O"l! lij!'.-; ~''3J&r:~Du,,:r; 8:,1J (.[{~q 91 J ~G nor :J9!.J()~ 1.019,) ",.'.1''1 

1992 
TOTAL 

-4. Recovery Period 

148.881. 83 
$826,653.39 

Red Top argues that whether 0'1' not it met, appli.cable_' ____ _ 
standard~.lg~.dt~eount:·ed?')!tP~~' Vl[f~IEdF~ 'l')?1 9P-.lE?d·)pl{~~9j 0rlT t ,~ . 
" lor '{"16!rfd9'1 [;;0-.11 9'JIV~Dn -lO!' ,SC'~1\,c ,~~~e!f9s'{9ff;ucJ~ .. )se~?l~f~IlL 

l1rn1t. backb1111ng to 12 mont.hs. Speei~ically19acc6rdln~~ltO·iRed~eeI 
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1op, . fG~Jhtat;iff I Form'179f'156rdcogoneration~ Declai.-lltioh) l>stai(\lflthat 
if thelC0gen~ra~ion1faoility~doea1nQt'lmeetlthe(n~Ce9saiy a~afidatda 
"thecgetS f ~e\"yic~:,will;:be rebl11ed' for"l.-21 m6ilth&l!J 10l>o&:E'~ firstcm&d& 
demand fO~l1payrllent f"oflalleged -:Sqhedule -GfCOOJ una~r¢hak:'gas~Uy316~t~'r 

dated l\p~J.l /.,7 i;'1992" accol'dingi;to:1R~df;Top. at. Therefore, Redr.T6pi.1 Je 

~aQEt~t~ ~~E ::ll?; ~tq<11ude~l'from col\ocfirtg amounf.s8rdlAtedct6 tLl VO-{q 

sel'vi~~: I?);\Q~'JtooApril £=1991 i':l oj • D3l,") <-'Iii J n I . col -w\"! 'j t>u'{ <J:Y1Cfj 

1<) if:_\f>3 ·lc~~ijf.contends rthat fD.'91£08f{036:)Unamblguoualyl-al16~fJ.r up,n 

u.'"tt:!tY2t"E1qap.tur~lQ(: past ;ov~rpaymen~s9fr6m1.p6weriPioduc~rs'(f6~'j({j 
three ye~.t:1.J Pt-ic)( Et.()(.;the ~aet<date JfOrLWhichv(!p i effidien(jy~da.t·<i is 
provld~.Q.o;l· Ji~\\:/rRP(,provided Lthabcd.atinto~PO&E ~on August .25 P''I'l991I f>'r 

PG.~~ ).~,E!t.t~y~~ r~¢QyerY- :>is'fallowed r baok 'C to:oAugost 6}988 .... -lPG&,R ~Yelies 

OI)'i~J1.~,f_:!(;~-r!!Q»tlh,reC_Qvery, pert~::s·peoif.ied,;incOur\QFrmoIHtorin~'IIJC''''o 

program ,(Q{'~1'!.Q_8,-()36)'I!') In· ,resPQnse -lto. RedfJT6p~ tl ":refefe'nCE)'f'tO!POrm' 
7.~-7..s..~ i: ~(J&&(ar9.\les. ithat'i For.m .!79f;?56'i,is ,=c6mplet.~df-b~("~a¢){ :CustOme1~
t~9l:l [y.e~x}.:.,:m.q :-ls,·:.nQt~ :cont.rOllitrg .because Jit !'''''ar1.'ant-s cthati I tHe :\ ,J J 1 

custmner:(~~~$,~S I_to .. rt'le.et: the ()per~Jing :arfd:'efflCiel1?y slanaaYdEirhnly 
, f9:r;>t.h~,t( ~ y~~r;,("l' b , .. Y. . '{! '-,1';'( G r; ;~ Uc) tv :.1 {I :<U ,8 j :J l:' r1 J • h.J i -f 0 ,] [r; f.lflft f, 

,'7 '{ J [.vo:.J~.U. cP4e: § 'p6' ,set's <\'{ three°-,-_yeal"lo:reco.yery( p-Eiii6d··f6r n ·)1?O:) 

actions the ~l.J.~J1.lty}~brings"in ;court "to [recover ·u.nde'r'collect1oils::' f1J 

G'4,i5!.e~t pYi{f_UJ_<;~~:;§§(!13,61 and:.?37!, D. 8'6~-fP6-f035' (21f ·CPUC2d (270pn~j(eO:-) 

requ iJ.~9; ;-"-~J: ~JJ: y <~~t1".i'(fsj lto" pr6v.ida ~ La":fo~ t.lit"ee'~yea'r, 1 iml t;l(on,'·n a 1 
~9l):!~9t!;i_~:m,,9J! \.md~e,r5!.haJ'ge.s)<-.(~xcept<foriireBident,ial)"custo1nerl~)I J:Jr;'.!q 

undercharges r.EumH:in91 f):"on"f bll1ingl~o'1"'\i lIleter;ret'i:'ors)~'.b3 10 ~2.G~ ·to] 

j,;)0;fG..k~I~.,!~a~S.,{fjJJ!jil~b:'-.contaip','F6rrfi"'J19~756 rWh'ich)~i>rovides 
that "J.f2 t:h.~_;dQ¥JJ~b eftifi~noy ;doeB1;riotl);m~et 'the' 'abbVe' stand1:lrdsiqo 
th~t gas, ,t;;p-rYfc!3J ,wt) 1) pe rrebil l'ed fO~I<12hmonths .\'!,If'fked J /rop (is B9:)l'(Q 

. correct th.~3 ,tpe, gen~r,alj'J1.JleJ r~qUi"resus' ~tb'jfind··irir;favor-Yof.) th~i j 
customer where tariffs are inconsistent or ambiguous (ZIP Inc. v. 
Pacific Bell (1992). PG&E's Form ·79-156 may be inartJully draft"ed. 
In this case, however, it does not create ambiguity regarding 
backbilli~g. Red Top is comparing apples to oranges. Form79-756 
is an agreement which must be renewed annually to'validate 

. , 

; 
". ~, 
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"OP()rCltlng:~and)etficien¢Yl standard~pthat.,'-lare\'mea9ur~ai annually. ,gil: 
1"0 (cn:Q,-, tQ trhe:~annual') efficiency.lstanda(ds {set 1 forthf;ifi~lSeotiorlf ") 1 

2l~. 5 ,/;~ (lts -: referenc~jther~forol t()!(welve m6n€hir.:of:J')."ebillifi9"d P 

:ref~J;"s,\t.o,:a;-_ speqific~ twel ve-m6nth'iproce~sI for lcal<:!ulating~) 1 bIll :i':>b 

effiq.i.enOY,i ,Seotion 1736. 4STcH genara),nstatute of~limitatiOn6, J,·):tc·h 

provisi<;mL'flhichlallows 'a ~tilit};fto recoui>~bv6rpaym6rit:,rfo~ a~'pf'i6f' 
three year period. In this case, to calculat~'lthec6var~aymeti~V W8 

requh::eE:J fa [-.d~termipat!lon'}of (th6CQF~ s~'annual.t'ef,f.ioienoyr;for eac:h of 
thr~e iye,are. ~:ocAqy j6th~tY'ifiterpretqt,f.~on"'of ::th~ f6rm~s~ptit)'XSsa ji~cids 
t.Q t.be Lcqunterintuitl VEbresu,1t-3thatt'PO&E/ o~ :b611alf·jOf· ills 9'{ <):nd J 

rC\tep~yE;:~e I :c¢\!ld not:-irecover fa i portl'on f-o£· rOV&rpt(yrrients 'fr6rft i 'ii'to'lf{ 

:ppge.nef",~tQr who ('faile'i!l!to: meet'f the::- anrhIal rstanda'rdilL C6g'erlerA'tors'q 
woul<!f)1Qt: ,rlOXanal!y'1know iwhe~her.:t_heyrhave,.ntat'\the -'-~fl'I\\iall'stand'ard 0 

\).n,tc.iJ c~h~ :t:,Q(h~f-J.the(~annual period;-·':_at<,the end ?6f· 'tna ':Year. fH'dE'·:n:q 

B,~c~l!~e" :..tb.e I<;og:ei1E!rato~.,,:need :n6t' 'hot'ify, the'fu't)ility '-for.>:l'6' d~Vs' 'of 
its f~ttu~~ i .t,o ;.roe.et,-lthe ,:'standards', lRed ;T6p! s~i(lte'rprefati6"n :wc)\J"ld 9 

·P~9hi.bJ_t;-:rJ?Q&E_ ~~om :ever~c61le~.ting ··fo_r, the' first f30 'daY~"of·<the+:::HJ'J .. 
annual period, that is, the previous January. Red Top~6ularYeduae .. 
cogene_x:a,tQ.r);llap~lity):.evenffu.rther:by, litOft.ltf~f PG&Ets' r~covery to 
the, :.~",~l-,,-e_.Jl}cmt,hSJpriov(_to'dateof'~PG&E's rnotib~~ t'O "the ~>rfJ 2f!olj~)E 

cogene~a.t9r,~'_ln~:thit} case ;April [l NeitHer, of, 'l:ne"'se~fih1:et-prebhSio'na) 
is recHtonabl:e~ e,spe.oial,ly. in,'!1 ightit'of>'t}Ie),tJt:dl'fti"es I{ 'cohsistfent': up::n: 

practicec .of)~following !ciri :annuall retrospectiV~f;{YeVfe"r p\<oce"S~s1'Whii~h" 
for ease of adm,inistrat-ion,-r mirr9r's' that~'ofi tne: FBRC{,{' E91~'ff3d'n~;hillJ 

~~c;-L>j vo':r,!"lej·_f,i.nd ;that')\PO&E,-tnaY·backbillf QFS1 \.lhtf) a6~ no)5~rlneet 

op~J"jlt;:iQna,l~ effioiency ,at;andardSl arid 'have; p~id) di"scou'nted1 g1liJ" J6!1J 

prices <.\:9 ,~.hiqh.)they. :are:lnot~ entitred~ fbf'yup"tof 'three) years .~~!·tln~dJ 
thJ~~J cfl§;e;:;·P.GtcaLrnaYl backbill Red','l':op: tor Octbbet!!:17 ,911~8tJl.dj J ~):Yno:.) , 

,.Y ,,<){.lI_3 J ~) 2l!O;il?ld';lG "10 jn3 J:3 i 2f1(YHI i ~n 1", u 'irl/H; j ':d!)f[~'" 'ro;,::_}j e Ci:.J 

.rnJ1Elh y.fIu1j·j(,O! Dd 'U"I a2r-er i:Wr{ 'n':~-.l,8q . (~e.e.I) .I.1?_(I_?XJl.?,f..q_ 
pn 1 &'fI:;{2~3'i XJ 1.1Jpld"16 !,."JJ£9"1:.o :h)iI '29Gb j 1, -.t9'Js,·,·;od ,<)~1r,'J a trU flI 

a ~ \" - >2 r ;'.'fC.r-l.;:: 9pf!i3 'fO oj 8 S I q r!f; p:tl'H'oq;,:OJ e 1 q,)T h951 . Ufl ill i d X-.) 60 

9j;,hl {(,V oj '(I fr.UnHl'> b~w~n<)-.1 ,:,;d ,j8wn d::d:[f',.: jf1::':"1'~')-H;r; iI'> ? (: 

- 11 ').1 -
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5. Undq.;t"J;Jla_rges ! for. Naturfilr ,Oa,a 1 ll"",.. if (: E I.n: J',j'J! f, j Il r{ .:1od j:n :1!· J c;rf J 

Discounted gas prices in PO&S' s Schedule O-COOar~:F:t~JUO 
available to cogenerators in compliance wit:hq>UtCOdEP,St 4541'41~I. .. c,. 
WhethE1f., ~ ... ~9,J'?P ~W.fljJ .~JJg.ll:~J~)J(»:'., th~)di'sc6untedl p'ri<:'~9'Hand must 
p~y ,~.9f NJ~~eJ".qpjlrg~~.Fft:Qll)jPct<)be-r ·18l11988~ thr'ough11?~~:J. t.d~pehds1<1 
upon whether Red Top's facility met.th~~defihit1onJ()ff.'~6generati(}n 
in PU Code § 218.5 for 1968 through 1992 .fJol>ULcode~~§J-218~15~lsthtesl 

,-".' i d b [uo-:/ ;~~:~eJ~~ i1&·! ~~~~'~~~~ B~r:~~~:! ~ ~:rlz~A ~9H , j r, f ' 
ni n'w()Jfu1JefUlf',th'ermal1~i\~1j9Y'.~eth~os'~~~"e~ cafi.JJ:)~~,qo 0, v,))J!:lIl 

. jff0-1f"~f,t,:n9fm~1!Y§§ It>}!9we~d.)y~pow~rlprOd\lctidr\ ,Qr,;thep, oJ Lee f 
reverse Bub eet to the follgwing sta.nda.rolts I - oj "t ' Q 

I~~ f 'fDdoJJO III uno j"'1SqO 12nJ'{-1t) 1 <,:.[;".,,1 f!I1J..q:J~)\ IIbe J · qOJ ).),. 

fl i . b~JJ{; jil!:',fl~t<3 A~a.~t,.1 ~.:pE.lr£~J)tc<)f r.the':.ifaoilityl sri tOfalli j '19j'} E} 
annual en~r9Y output ~hall he in the form ( nor _ f 'r·. 

101 j<px !Yf0· ... T ofciIsefOl0tHerm~il.gn~rgy. ~fI9rlf:-,(!<k! 0(1 n,ln i,., )J" 

10 ;;:Jr;~ q:U R'h'3Hl36 goT b!)H .q-::>T b9)i oJ. ~flib10J~r. ,rn6G,{ 'lor-HI 
(b) where useful, the!,mal_.ene~gy f61.l0W.S p;qwer, .. - i' f 

to {.H/j8f:,'j ~p~Odu8tl.'6fi, .}the:>iIs~fu1'c~rhl& )LPo.J~P outp't{t!0'J_J 1 {, ?L2 

plus one-half the \.ls~ful'~ann_ualr th'ermall£,pi fOl) -t:'!fJ~) 
eneJ;'gy output eq\la\s nq.t_leq~. tJ:tan 42. !L-) 

-~ ,-, 'Cd) ~llU J f'; d"p~rcerie ?6f Sny ;itaflii-'a l' :gdli1 a))'d' 0'1'11 fineigy 
, , _ _ - .. input. ..... :;c '£C' nO'~f ,rj o"fron ocr '.>1 Oi'S. b'3Jio'.!'Kh) Ho;'d 
~ ~ f', l \ J ~ ,. -(C; ~ B!. i) 0 n .~ _ 'v' _I c· ~ ..l." '- V L_ <...., -I. • ... 

- . i , •. - f'S~ : ~ti _. -'21'6 '<r (.J::.) ·'··.l"-<l.' l'·l-r'Cd"··'L'\... !"~ii"!· ...... Vt(I;2pr":}t~)[J iilJ.;JjllIrh· i«lr!j 
tc -"'{L -'" eo - on' 0 i::> d -13 -\';a e '~ne opeLa 1n9 a ana<;\r<1, w e 
§ 218.5 (b), i~-;kr'l6Wh ~"cffr-theI~'fl{~ied1f1' JstarndirVd'.b "kf~tr 1~»(r,~~ht~~di~1 

t. {j '( -., f· c ,~ .' • I d 
I') • U'12 r rtf 8'sIJod a[.~ b~Ur;'.<sqo '3£',,' -!.'),,{ So Cof ef~If; ':) q()l _l-l1t • J 

", .... ..,.,' .... )"i' '·'If ;<ni;? r;;!:.:1 il~!!.J ~dO~,; 2-S[JO;{ \'8 
~ \. .. ~)::~c-. _, .... - 01- ,. - ~ .-

• , • J 1(' ~f-')lf"-·jq""·l'f·,..,q ~_.:IJ LJli ~1:Jt;i.~0"j(! {)j ~;·\lrJf1l.):)nl fiG C,Sfl - G ~.d _ .,J v J_' 

(f~C:-' 0' rll"", r)-rl~) f)l-I'O~> Jj 2D10:;'..)'1 ':flS S"):1i3 (r[vt:n Jr ,dno:)')'] 
1,1- _" ~ 1 ........'.... ..t. _. I". l> 

-""''\-Jj-}=-~=!!-)1''''Co-9?,E7('~!. 4 .... 6 ... 4 .,,~)-~~_~Jl.P ;.J Ii 1'1:lte :commlssi()n~ shall? establ i-hh~ ~lttes') 
for gas w01cn ~s ut111zed ~!l C:9generati9n. t.Ewhno}~ P.F(>j~2t9.f lIOS 13 
higher,'th~h -bhe1 ra't'es--:.-establihhe<f·lorH9afJ ... ·Utii.i~ed\·a13· aJ'fuel 'hy. ap-
electric plant in the g.e . .r\..erp~l9.11 9t-! .elect'rioitYla e~<::~pt r that,1 thH;UH 
rate ahall apply only to that quantity of gas ~hjfJl'fl'\~~I~st-ri.~~J.. ~ 
corporation serving the area where a cogenera't.\ibn-t~chno ogy--- --_._, 
proj eC~l ~_¥f iJ.,9E~ t,~9Jb~tli aJt>.~Q\)j.ya-l~l1tE) ~iea',d wou!d 3 requ'i re1. in _ the 

~~~~~~~ti~h~~ ~~e~~e~hi~&~lg1h~Y~m~~tti~R~i!qi~r~R~~81~~~~~~~b1~5~ 
trans:ni~~2Jl?jl ,1999,~P'-l0b.l.th~\)~lJa\,l_tJtyi~of.T.gas actual.lyadonaUm~djhy:nq 
the cogeneratIon technolQ9Y pr.o'ec~ 11:1 t-pe seqt}~nt-' j\1 .. nrnrluct-1<;m gf 
elect'rioi~yl fana{ steam"} h'~at!;oor1u~;'~fuiu~BrR, nf,jhlgR~\1e'i£'i~-th~vlg*er 
quanJ=JE-Ysr3 h~a.EH .2£!O[Jr,'18qo 'rs'ph '10) qoT 0851 oj f)Io<,~ y:1I'Jl-rJ'.J9I9 

12 ff 
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that· it met both standards in all !yearlf~vwhil.e·i ro&gJaY9\n~<B'fmH -' ~ 
ot herwJ ~_~ .,:'(0 -~) :1 J liL~d '} 2. ;3' ~J.' D' J i! [ W}:) i ':HI t, f, P [,9 J IH1n~J <'l i (I 

5 lit' Operating. Standard t £0.'>' 'y)/! .>1 Iq "(~'j It t <ned f'f!)I1')[,()') 0.1. 0 (fif:- I i f>Vc,. 

j:'II'il bllr, PG~E)col)t'endsJRed~lfop! fail~d) t:8'm~e:t :tlic ~6pietat:.1rig-'If~t:)rlH 
st~m,Q~\"9.) in_~.J.990,i ~nd{·1991~e I PG&E doeS111ot'oisputef 1:fiat:~)~Red ''1'61> Ytf4t: 
,~11~.J9P~x~~JJlgle;tandal"dtin·-'1992.j:'1 '{jl[L,,~! <~'qoT b0~1 '![;d:t~·li'.,· iFXIIJ 

5.1.1',,)Red~TopfB·,Position,<:(eJ tfLlJ,yuiJ BStJ '!o) (!.81~'\L··)t'():J V'I III 

. . Red Top~ an~1 PG&R-:'agree')~hatathe R~dt ,'i'op')'dtWi-i would have 
hrt£, TiC')iI.:l"qr ... '1'2 f"~1.jr)(jfxnq 90,;1(01 ,<~J10rt9 

needed to ope~~~1i;'~ ~!bH~f9B(jaO~ri}v:t. ~B'Y~!t~ ip.~ .. !r?~.Qj apSll:l~_~ hours in 
1991 to 8~t!i8fy the :15,"LUs~ful;;;t1)~Ymal:)eft~r~y o~t:p~r'l·re~i\irement. '., 

..1..,i-':l£!Y'fifa QJCf'glI141 ndJ oj j::>;>rdu8 l~l~ 19vtJr Red TOp began~Keeplng l~8' 1 arying operations n October 1991 . 
(after theLcommis~i6n ~ e rOF[nkSnitorin~Fpk'09rafi\(~A8~lnslIHited ' in 

on' r·l cd,j. (Ii '3r1 ({ -,da Ju~jr'o \,p'J9f1~) IfdJfHH;' . " 
mid-1991) artd -no' perman~nt . ~~~i1qr !9n~~K''}Opf:}!9~AOlJ§ were kept for 
prior years, according to-Red Top. Red Top assertA the \ack of 
such records'· ... TIl n6e I Jr) l'f'i 9 g" !~fJgJL;iiU~!)~~:ng:gg·\r~~~~al or JUUJZfO '.1'};'()(j ~?lJJIII£' qt) ,.",." e,f, J ,H~'f' .... _>~l- __ ~q 
other obliga'tilon ~tQ J<eeprrecO'ids I' ~'r{J liEd - ~)f[O 211 (q 

On~: 'o'{ tll~{~tw69Jri~-'B 8 1Gi/P£ iU(Jt?ii;;tXf'l~d~that the dr er "'U-f~)fl~~ IJ.(t I!ilt} ::~.l..t--t If) ... I?)..Jr.-~l. ~llqJ ....... ~ -.J.1~··-"---""1 . . y 
was operate~"140 to 1.50 hours in 1990, or 38 "to"·Hf chours more than 

~~11l~ln\~~R-!?)rfl;eR-~~.~~rx}.! ~-.';J)1~JJ~,eq9.l1(Lp,ry"~r \QJ?~~<!t;Q.r J.t;~~tlfied that a 
l~,~)[:;fjIHffl?:0~' '1~~e ~lj}}1~tihrH-:19~!?"3..!.aJlq :,Y'it'!IP,ry.¢"r i~~~.;-;r\l)l '\q\).ite Hi ~ 
bit." Red Top claims the dryer was operated 246 hours in 1991, or 
81 hours more than the minimum necessary. 

Red Top contends it had an incentive to produce all the 
records it could since any records it could find would help- . 
e,$.tJI,l;>li.$h:: .d,rYCTc-, operation"''3H ~asedoh~'the: :~~c?rd~S ;i~" .dh\!~~(i~l~b~'t:-J'- 1-

. ,- 1 .... rr:- ..., ~n-'Jt'-'lii"C)j '1'fJF.!'3fl9PO') Il.t b;)SILtJu 01 ri:'>Ip"'" , .. 6l! 10 

ar!~~~Jef }8ftlqj~~.:?!.r lFJ\, wGt~~e¥9!~J;J~~p.;J::~p~,Slr~v_~~~ ,~ha.t {l.tl;~et\:~ji~l 
m1Il}".lJlymJ .9p~ra\:·l.ng) st:{lndardi in(~l ~90'and! '1?9P.1? o:dj 11 ( J~(('-, fq ~l '1:J .... 91? 

rr-- r"f-'~r .. Lr. qc- n' tri', , aq~ 10 '{J.!j[{oUP jHlJ OJ ,(ino yl<1'16 {~6rf89jr;.1 
5.1~2- PG&8"s.Pdsl.abo".!Q'l<'l_"'> r "',(911"1 fO'Yj;; <'Ji{j t?fliv-!!H3 IloLjfi'fOq-xO:) \{ ~)o l t...) i is 1 J:J.J ;; ;I..J J.. ..J ~> _.t .J t. v J' - " .. - - - • ... "_ 

adJ (il PO~E'J~sserts)that:-'Red1ff6p"dh:Pnot:3 f,i1>dJt:e-J~r~tlibleJ~9(OHJ 
recoraiijsUo.n?rtit\g'j{a.~yil~6iS~f.a11oilk~~ri/d:I~'?~flld~i0h~he ~1.1~~e~~99~~~ ~'!dr,n08f>t:~-0f1fi :J b r 'j'L~Jil LnJ8:·)",,-, T'J!.r • .,-."\y ...... f .... c - , , . ~ '. 

prof-.itbit"oml.j.ts{fltilure to::m~i~tAln'}Fkeep;rl:'ridJprOdU2:k r(ho1fe(fl1<Hr~'1:fj 
t..-, r 'il!- ~')ufY~-.t.& (B.f.~un~~a'3 9n1 !AC 1~<)[<'nq '<!(hfCff,il:i9j f10Ljf>J9~nl!o:) _f j 
·~~,~gId!)lb KY '¥sV.sn!:1flh' . ,~l~!1u~¥JB~Jte%ot;lJ.'r_ .. ~ \'l~.~~]:':J. r.e.c;t,(lip,?S) f?r)!Jl!) 
electricity sold to Red Top for dryer operations. Based on'{lt~flfjUp 
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study, ·PG&E'~cor\cludes <that·! it d's inot) rtlasohablo~tor6itfd' tlfe .. rdryey· .... · 
operated the', minimum 'number ~of 'hour-s inede's9a'ry, 'to' 'maetl the~ 1 :»)1 j vwo 
operating startdard. '( j !:) I. J'_,'~ f:, "101 (i'E'.1 ~'l O~".' !'I'E",..:' ~y:u"'d'f, 

S.1,3r"Diacus's!orfith, .. \'iO.:lf,'i!:.[H)(' 9fli:dtJJJ <:t(jJT h:)~ b:.n·f~!<1 't9J~',1 !),.o 
uJ,-)~ 'i~j\R~d :Top I ignores' t}ie<oircl.1mstances. :'of)'lhia"corltrovetsy' bY 

'asse,rtihg lthat (-it' ha.d ino ;bbligation1 t:o:'l<eep'rt'Efc6tda l•n 'Ai '1' ,pt)'!c.:,)'n 

cogeneration facii ity,,'pecomes eligiblb~' f6t'>belfetits!I}jV','ffelfU fl'-W Ip 

certification PC' JThe faoility:{h'as~!acbestf' to f ltl1e!'dataVl:b pi-h.Je" t:fr~0q0 
disprover ,tliat,rit,'meells' 'applj.calHe! 'stal1dardfJ\9J MOteOl/En:~P(c()rnplainant 
'has', _the> bur~~n ~Off proof. in} a'- 'complaihtf>c'asel l . Whlle');tl1~ -ab~~Sn:~-o{) 

reco~ps' ls}:not' tts'slf> necessar·ilY 'fatal! t(j' Red'.T6p'1f1 b-aluito R\~;d"~op; 
:retSlinsl the:burdenl:t:o .prove~ itl ~t;J the; opetaC.lh?J 'statfdardlfuo',i ~_ddJ 
','\Vcd "bJ/Jo-"Je ',conclude] Redl Top' failed,' t'o1<meet!the1op'braf:ing;'iltarida~a 
'~{l'1990 dRed Top)o{fers tesbiri16ny) baTse-d l on1 th~'1dryer bpeiAtots'TJ'Jc{ 
recollections lc>fr 119 9Jh dry~ri hours) 'j bbt·! h'a1f rflO~ slieoi ftc record'e'<f{ 10 

datal showing f!Juf£icient 1 dryeri uSEnoTThose1 same">6\>~rtteors"'bOtn<;':i~!]~1l! . 
de~lal'."ed 11.!lder, oath; ip:superi6r)CouFt,i I!We:- dHfJfiot l operate"'! tne'wn;)p 

~'hyingj;facil~tYl muchh" ifl at:, allen: in's .f,l,!)90 I ";)0R~djT6p'B3~lc~"J ;:~_' (prj' 

pr,esident:: dePJar~d' under: oath I io!: SuperiorjC6Ur-t;!th~ft :~IRed T61> j dHHO 
not operate its drying. fllcilit,iesj inU • 19'~O<;!1~Jj ~iO • cF/r hc~9. '{d h~H1t1 

. 'I);';j fJ i; i ;; Red' Top:- seeksl to:; explai n~ awa:yxtheB~'; statEHl\~nbJ~i by say lng 
that-, not-;;manYi h9Urs-) are, Qeeded)to:;rn~etTthe30peratii\g"'{,t~i\da~d.-i9YJb 

Also,o:,the', statement" of ... .! the:>vice'pr~sid~nt, ~accoidi"g~!t6'~Re(Fto};H·f r.o, 
was :madei based) on llimited i"formation~·"-his'!Ul'\dei'st:~ndifigr;tHat oftl}/.) 
a f~W,JhC?~rsl of f op~ration (might"hav~~(jdaurred, shisrrO'\dersliandingh oj 
that.t the number ofldl;yer,"hourB;!fieededst:6",Cbe'qer9:ila~geteo~]sAfis£y~M 

the necessary requirementeivand' his cOficltlst6jrltliati<!thefdi~eifieei8i\ 
betwe~tPzeJ;O 9n<lra'!very.,Ulrge'jn\!mberr.waIF;r\ot. sigiillicafitffat that 
tiuu~ i ( Nonetheles~l'oRed Top' 8 :'~teernptsiito~;rehabilit~t~;~ieiPl? -:,noJ~d 

Jac/j ~-'r{ j ,.!).1) bST1J2<H'. !lp'E81f bcol a3Ed on rl j 1· .... noi: jq,:wano'j 

~dj bsjr,'isqo ar,\'! '!~'i'ifj ~!U 11: \ (qoT h99. -:iQl no1:jq::'1LJa~f) 9Idf:,'jQv;:.1 

~5'-';The~AamiHIbtf~trV~ M~eJua~~ ,(A£3fD(6SkaJffi{cl~l'l~gffgeiiigilftjm 
theeefd~clarations;~bYl-{writtefi rul:i-n~:Fdtlte'd May~II0~5i995t5ri Jon bJ1]o:') 
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w i.t)\e.QfJ~i?.'J <J~Q:tal"~t !Q"JJ I ~nd~X\. oa.t h ~ to the' I Super·iot·_ Court: ,'A·l.~o ·n6t;J n 

convincing,J pa,rt;iQQ1a..r·ly:r!n ~,tho,face ~of 'betterrevldence,U hJ:Jr,·t~1l10 

There were two meters for electricity service', tQi Re'd 'JTOp. 

One meter served Red TOp I B turbine generatoi~, whi-le it;he: otih"er J; ",J • c.~ 

s~~rv~~~. ,t.ne,i 5!):'y.e:r:~.! d _PO.$c~ :px-o'SentBr·a' 'study) based 19n I,.th'e fdry~r meter 
recor<;ls. Tl}9 B.tJ.uly) ... eh9wp;~Q(>m,e) sai'es,tt'o lthe idiyer1n ,'19'90 {'i):)Ut;pt>f1f', 

given th~e.: j\IJ'O}l{lt:- .9.f1 .~l_ettX'lcjit.Y;\\!3·ed, ;the>:dryo.r;'cQuld nob have")')::'o'.) 
oper~~esi"t~.h~ Jteq~JHt~rY'Jlumhe):\J:)f),tninitnurr\' hours In'n9.g0 p i J{','.)i.l1 j'19'.)· 

; fl i.nI f~ I (!ir'o~ep,,:'1p-PJ !=9.{lteJlde; .tJ,h~tj if Redf tToi>'(~9Uld! ,have' 'used: .~he·o·!qo j b 

C?Je.rp.~)'J,~rg9J1eJ:·fk_~Qr. l~:tcS\J:e<l'.at, ,b!lo)'sitet tc5.run! the rdiyerIatLtlrnes 
~R~.t~!1s\! of:!,Y,~jng ~i'la,r~\_[J\et~r~dJ by 'ra&E:"-!~,~f)'Accoraing tO'lRed Tdpp:>9"l 
this woUlPu~,~p.l-.~J!l )\O}lJ,PO~~JSJ,$tudY'l failed) t9 ,detedtifdryer1 hout-sf(itl 
tJ..?,9,9.f&jJjet!"~9t.~Lt~t:J.~)til.e_.,RedJ Top: stat~s' the! generator ,Jlcould" have 
beert;!l§~glfLt~ PJ"~?,~nt,$JnQJeY~dertc~!that1'it wasl:Use~~i' lTne te1fbiinol1Y 
of ~~d.,/r.9PJ ~ ~j.!:P~§!}3 s~Xv.edf befor~J hearingflr~re-gardihg ,thiiJI·.)s r lo:>!Y1 

generaJ9!,jw'~~_'!'I,~Ul~J"a~Jlo9t~Red~'TopJ s! re<nte'st tilS ~edt --rop '"raised! th~-;h 
ge~er~.~9r:}j..f?~,!l''?'Ji!l-.:>,~d,dJti9,nal, direct1 test!uKmy: at1 hearfngs bUb-:; Red"} 
Top' s wJt-!1~S_f?' .'r~~tJ.fJed· h~~ had, nOr r~cords'.~ to: sh6wjth~i gehe1.·ator;·wa'~ e 
op.~,n~t~41' f:-B~d TQPJPX'e~~lltedr no levid#;!nce-: tOf show 'the-, gen"erat6':t;<: "'a-in 
used by Red Top, or u~ed)fQr.the!.purj>Oseralleged~.th :dl t)J.l3-,E'(lO jon 

; ';: tY.f_8 '{dR~~:IToPJ~J'gueS)Ji>G&~ ~ 8:, study !asBumption'~ otJlf3) ~w minimum 
dryer. ~~J'9fJng.J !s,:,~~g~e~~ye.uUTO"3theJCohtrary ,':.: Red ~ Topi pt:"Oduc~d 1 a" Gri j 

dai~~olog')t'O!:jN9:x~om~:r~;~2 ~ J_1.990;-;frqm"whichiwel cain estimateJ the,02 f i\ 
d~y~!" ~en:Ja~~:nl.~;',Q.~gw::~pprQ~.i.m~telYf 98:;kW~ LOtherl motors ~ were{)osed c

"" 

in d~Y~rI19P~:t;gtA~m~j ,(e t9':. '/'1GQOveyorrrmotgrs) ilaild=, th~ir1 energy.1use1 fl 

wa~ H:~~!~ct~d~:;~I],,:>th~ l~~mE}!~etet".'b~P(J&E! S_)<1ssuf!\ption' of.J1,13 kWJ is:>dJ 

~~~u~<:m~~!~LaJ)~ jS\lPP9r~~c;;l2bY:~Red TOp I B::evtdence~.·.d IIp'Yl '{.f¥;.?a~y)aJI 9riJ 

jFd j Jf;Tl.H~t}~Y!4~~C~ SbQwsuthe~dryer!::Qid rnQt~operate -1n3 1990')· ... ·.19(.1 

before sept~m.QE}J:' ~~.i f~a~~~huPon,,1jl!e '~SeptemQeY thf'ough')Dec~mbe~ 1990i.J 

consumption with no baseload usage assumed (i.e., the most 

fa~orable assumption for Red Top), if the dryer was operated the 

min i~~m ,-,~~~Tt I~~ 0 ~~~tS ?23~e~~~u~r ~~tlJf, 9 22!1 ~~~ jW~~A!lWP'18~YBli'·{lo~d -
could not h~'l~~l>.e~J) Lm<?~~. tbanf,6trkWL".! Sirtc~bth~ iNoveinberG~2~b1990[{j 
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log rl"_ev,~~tfJ,·~~~~t '~c)I\E.lLdryer m¢tOt'f ~lOl\eTdtew 98 ()eW t f tlic,\dryt)t>!:rC6uld 
no~._Jlax~ r.~~sql).abl.Y,. :Qpet:a.ted \ the· req\.li red J mi rlimlJ.tt\ f1 Qt jhou~g :~ir\' JOJl 

19?Q_,.h fli '<')f!',d<d,1.l<y:'rd fr,UI1:lJoq 9df .'{FJr1B· B';;1~rn d,i;.; '{H.\' '(c,n 

"11 J n\.) \~eJ\ 'Cop i~r9t!e8jtb.ete ita J no :evide·nce ~.that·\the \derticuid'- ifi.~ter 
was ever tested and was accurate. 6 To the {contrary, ~tlii's ~-wag· a--10:.1 

; ~:eV~}1~~."igl,"p4~J J'Q~.t_e),"~o ~1'h.e~e cis ~no, reasoJl',t6 ~a'ssume' 'the drteter was 
i n,~9<t~~~~~.; f(~ M..o1"_eo,.v.e..r ,l ' __ ~.h.e .l.1:3: I kW jd~yer J detnand :es t imat'a' "deriVed CHi 
part ,Jr.@'. J:.h~~ l~e...rofiJl(Lp)et¢r-~d<\ta is 'supported bY- the 'N6Vemb'erA2i\ lI'l 
1~~~ ~51j\j~lYFJ.W:.j :.R~<..d .. ToP :.cha.l·lenges ,.otHer. -elementisrlo6~p(f&gi Sl'stu'dy~ 
but p.r.e~a.e.ntJJJJio.. \...eyJ:d~f1c~;; tJhat co.therl,a-aStfmpt-iorfs: il'k'e'~mok'(-jfCmG ~'IlJ n! 

reasonable. hH.J~n.!.dj.1 . .Y.~ftoj~g!J1.~ _ ~_.{!_ 

Cn ! Y.!l~.J'_?JQJ:~; i.he ,\l.e,sth_evideQce :of( dr.y~rl bperabioh ia - from 
PG~?Lf SdPJ.n<;ty.) P51,$.~,~ lJP9rHa:ot.ual,;ei~ctr.icity."sllles- to"'Red~\TopYfoY.li3j n 

dryer 0l'_~,r,~~j.ppSL\ 0rTh~ '~~udYJ supports ithe -conclusiomthab1 that) di'yei' 
didi.99tc,-9P~.~.<;l~~_"J·.h~ 9\i!lJm-"~1>_number. Of+poursj in' 1'990)-to1 m~~til the!) 1 s 

~ -
0p~:rp.~~,t:l9.~ s!an9§i_~dYl -.!eb;w bG:Jt>~, 1: If.i,-::l_ cod B ~Yi6 oee {- o 3 I.? f h.)l~{sq 9fl ~ 

'1 ~)';-;c_tlhJJ~.1,~~d!: :f9P! ha~.f .J'ecord.s, for.;:1991b snowin~ '246-) hotIl:-lJ~ of,i'f 
dryeJ"jJ.?p,E;.~a~t'99.f0 w~.o il9~J!1 t:".elY lon~ PG&:Ef rn study.'1 J PG&E r s studyJ'shbw-s 
d~YJ~'1if9P~F{l~J9nJ ¢9uJ.4::-,n9.1;~}have J reasQnably exceeded {93 ~ houra)·lnr f:dJIY' 

1991- to ,~ngOD~~st:~n1gj.~~ b~tween') Rea 1 Top • ~Dand )PG&E' s {data£ suppo'ilt;)D}! 
89_~E,~-ffr C9!1c!1}lt~9llJ2 f9~ e>-CplJl.pleJciof'! the'; 2461 hours1ofl operati6nJlJQll! 

P,!i}AffL~d",d?r B~9 ·1'9P, ·!B~Q. J~QP_~ 9:>l:"ecords3 shoWJ thEndryer~operated 11 <~l:-r? 

several times more, bg"l~$_ !n-JPec~mb~r,)1991'<:~bhan:-:in"j"Octobey.3i9§lI}1: Dd 

ffif~. §!~c!trAgi~y l~a!~fl'itQjJ:!be ldflyex:, Jh6Weveri.iWere-=lslighBly less in 
Dece~~ri.t~<!r.!L.Og~QqeJ:cl'~),~d 'fhef'RedsTopIand pO&Et:data aie 2~y:dfJPG'i 

incompatil?t~t; 13Tb~f_a9.ttJ~l i te{lgiJ)gslJfrom.rca <:>i:"evenueaprMtiding 1 aa 1r:-;i10J 

electr~igltYslJlet~!: L~~~ (]lQ~~~Qbj~cti:-ve1and Jhave1 le~sGto~M. fot-jfjJa j p!Jl 

potential err<?t: 69:r_c-J?i.9.~ th~nLtbe handw~,itt:eny.records lAnd 5tEfstimofi}HJ 

.'"SlDur':.·;,:) ';)u Jo;{ hfrJode 8hl? UTH-',·;,){ Jtj!iJ 8j'r")~af! ::3~D'1 

~e!d f!o-.tJno'J en:;'" anol:c3l,)9b,Ir:,-!9b')~ jon ,9j£)Je \~'h~~Yl oj pfllb-:lo':)')i\ 

- ~:.-. ,..rd- tr.(Ii:0-~9j9l>· bi fov »bi5i'{joll bLuo\-/ a[;{? UTH-woJ l·o flolaui':)x9 
6 The energy meter for electricity sales ~9. ~h~,dry'er. w~s. r 

supple-rfienEed ~f6r[..,ct\·t.:ime' 8yraVdeMai'fdjme~€I'!~ ~Jid&E-l(i~~d ~tli[{1.dl!rJ~{ldeo") 
meter ~~.I'a~ln.g.~f.CU! Q.11~J ~e}~IJ1~ntt <:.o.{, its_ -stUdyo saLf 9l?;;-HJO:Jfl9 oj jf19jni: 
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pl'csenteq :by: Red ,Top p e Red fTop ("c<;>ntends that; fdryer :'6p'e'rators'f'd id (> [ 

not nocessa}1ily rlog;al'l rh6ursj'} therel>yr-explai"il'l.fi,why,tlie re'6.6rd§fl 
may vary with PO~E's study. ,The potential inconsistency in da£&~! 
recording ,by !dryerloperat6rs :i8 ;addition'al ~r~asoiT~t"o' tely on the, 

'l 
more objectii'Ve,J'p&& meter'i\j 0'1' ,L .sJr'lW)':If' Db',,' fLit, h~1:.H~0:i 'i'C.·V~) <iG'r: 

de .. : -l;)j~Therefore';-~;Red·_Top ~did not ;rrieet.-:~the operatirrg)rB\:alidaYd'~i~ 

l'90·~~n<\ !1991tr' and !is;not.fa 'cogdnerat:ion "fa:bf.litY:f6k"! pUrp6ses"l'ofii 
PU ,CQde:.§r,·2H~ 15 (a)j i!l' tihose" y~ars.( IPCI&E '"is~'duEf);bne.fdiffereric"'e J"1cq 

p,~t~e~n! billed (and'Jcorrected: a~untg;:fo~:'G.lCOO f-!fcla t~nBpo~1:~tfo1f' I, 
in the amou.nt,);ofJ'$123'1638:.()9;,for,~1990 and t $97) 623r.'SV1foY'f1'99Vn Jl1d 

5.2 Bfficiency Standard . ~,JdH{0::::r.'<Y{ 

: ;,1} ai: "ShlceI"l>9th",pp.rties ·agree"Redl.Top m~t tliEf>b"perAting 
Btan!151.J'<\IJ.9r-"l,992~ ,whethe~J Red'Top' ~owell' l'G&Er-for \indetcliargeB~ 1'h'cYl 
J.'2~,) d~p~n_daLupon'_,whether -Red .Top) Dlet-! tntil PU c6de §~·:>.lS15 (bP "l9'{1b 

ef£i.~i_en9y},standal.-d· in~ that).Year."i9:tn i additf6rij lihder6baY{tes 1rfol'hlh 

the period 1985-1990 are also implicated under ptFC6d:es ~.~ 21atS:-(b)~lO 

Th? )eftJe:!ency ,.standard: requir"es1 'that-, the>\\sefulbal\nuI.trl'Power ' ... 
QU~Pllt.{pJ.\l~ one~half, 9f'r the} tisefuli l annual thermal·'" energY·;'6\)tpul.9 'Clb .. 

equal:;pO!:'-1 :l~,$B~ than, 42) 6% Qf,-{ any.:: naturald gAe:1ahd J6ili!~her9YI inpWf~b 
RedJ 'f91?,-!.f~il,s_:the· e:fficiency' ~tan'dard !if·: AlJ ftat\1raF~{Jasr)~il\d oiie(ll 

input;'!~.JY~~4.Jin)the :c<1lcUlati6n)obut f mtlets th~ staftdai'd'if')low1STU 
gas is;; ~~G l u<1ed j 9'{ The") issue { is!' there fot'e:,iwnether "low-BtO' 9~shsH6fi1a 
be iI).~1\ldecJ3 iO/:.:6rnexall1ded(' from~)dthe3fuel input. ~no:,1 ;>- ,)f1 t j II> 'iGvs-a 

,: ( :::"dd '{ fR¢~I,Top:}cont~nds:,that ,prQper':'iJ\teipt'etatiCht i af'1§:)21a. 5 U:;)' 
requires tbe ex-clusion. bfr;lQw1-BTUl.gaar bas~d.f oIF'PBRC:}d&61sionii';i9'JS(f 
CommisBi~m.i t!lings~dn':,federa.l"-~court~' iC6mmisBi'ofi'f."deafsionthi t jr,(V(}Jrr! 

legislati.y~ hist~ry,., i PG&E!1tariffs i .Jc1nd'}cotTlffi6n s~tisEgd:-:lled ::To~'!j:JgI:) 
a~gu,~~ jt.b~ttall r,the:-,lowf'BTU igasf1iti us~dC:was ~adt'e,-~gaB?"l'i9 I £>1 jw)Joq 

00'&8 asserts that lO'!'1-BTU gas should not be excluded. 
According to PG&:E, state, not federal, decisions are controlling; 
exclusion of low-BTU gas would not .yield a valid determination,~oL,-

&"1' rl9~ft'i8~ ,t gj 89 (Be' '{ll~I"J j~9fd '1.01 "l 9jrJ '{Q'10fl9 9r11 d 
cog~'~~~l ~~~ ~;r1 j DOl ,31J ~Il~_>:; ~tJ.~ .!~~:! Yi'" r.Pf,9,V}e> ~~, ~O!i~,v.l.: e"Q.qe f!?~ [.~h.~ f QQ[J.'3 

intent to. encourage use o(i11o\t{-BTU gAstrtlie-fplaiW 1'5ilgu'Sg€F6f' -1,)jS:',l 

" 
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§ ,216" 6(b) 1requiresi the irlolusion of:i if an9,L:natut'tH rgas,(vaild dlf§tti j 
law do~~~nobJe~t~nd~aval1&ble?r~~eftr'atM~nt~fdiddft~3l~p1~M~119PO~ 
power producers, : JI:dJ nl'flhU ~i0JIJo pflO':'j; pIILJr.>1n 

5.2.1 Fedoral1or:Stilte"Standardsrt ('.SIS: IloU::-;~)?-'1:).{·,j':':1" 

We 'fi1\Ub'~ lfti;i5, Ate~rMf~~~ [j :Mt~;J~{g~c->fJ1iJ!?Ji I Ai;cisions 
;J')lll'JnJ<~ lld?Jt)~~ 1<,' "1'lJ,l.Jt,l.l,~n'1 _''''''~ r.~ ~Jn.,q~r.. 

control. Innits::motiorh,for.JpC\rt.ial .dismil{tial'p"Red iT6p t'states that 
. • .:f"'.Qt '~Dl!)1 l: ;.r't fIOrJ:;'-'8 'JOft c.8]~ C\9rJ~D::'~ 
t~e Commissl.~~ '~~e ~2eflf>lJ5'l~~ ~~:r,1~~ ~e':.~~ll}i~,~: )w\\~t~Y¥'~li~~.d Top was 
eligible forfdiscount~d:.gas)prices"c.JIn'(its jOt5~rlihg 'b'rl'ef, Red Top 

t th 't tH&}rJ.!!:?J.l~~iQno~.1f.'t:lV:irJrJ Jo ·ill l JP}\1 "t B'1~ d d for asser s a 1u~.tk"1'ri"'·~lr~J~' _ltJhJ1.j')'1'. '.Ltlf£, ?t()"1~l<."_'~o~~, ,~~~",~;tp.n ar 
treatment !,of ~tlOWf'BTU(gas i Pol Red':.-Top:dl'altrls'P'ttfe d:W1Te ~ah'd ~6hly 
efficiency starldJ'id t8(be t'S:8JliJeY tf8 rJ8t?€grmfrtJl'WJJ If'6p t8 . 
entitlement to receive gas at O-COG ratesduring'it'he-<ent-ire"fY c;t.:~ .. r'i 
the relevant time per,lod<'is':th'er'federa~ :star1~a-i"di-f{J'jIWe rdi'sagtee. 

d f<="whq'ii -teiJ '8:fl~>j£"i:ul~~ :1.i';)rr{t,i~ 131. •• • b~\fr.).jlJ';jn h 
Re 'TOX;l.~1!~' ~'Jt ~) ... ~~~a:tWI~:tX~,~PJ.;9t.q~X'JJLRKl.}!~ t at 

§ 218.5 essent·i,ally ico<iified ~Di92?92: .:'(5"dpUC2d~ 6s0·)!.ori.b'i92792 
i i i 

. h (. EX I • ~.j ::Js 1'0 f ,1 a 1 ')P'~{':{ 
ordered that el g b l1ty fo~ t e dIscounted gas rate was dependent 
upon _t.he .. cogene·rcttiori -faci'licy. meetirtg ~fedeialt ~ogen'etatrlon: 
operatil1g<a'ndleffi~.i'ertcy (ptandards'.t ~~rf5CPUC2d/ 6!iO\:1 664 ~p '~ed\Jtop" 
argu~~ that,'§;:218 .. '6~ m.ust:l~tlierefoie 'beUndeYstooo'; in "bhe 'cbh't~k\p b'f) 
fe,dera.1!(otandardsrand!FBR(}'nHing·s'. T.)T (;'::;}1 \'. efnf>hlr,j" '-1(1 U:"10[;'.d: 

To the contrary, as we concluded. in 1989, any definit!i~ri~ 
of cogeneration) we: might;!have;,u'se(i; be"fbre) the, aclditlon 'O-f' § 218.5 

is superseded ~~{~(~'1}}./~~.p~c&~~~rkJ~s~?J4t{~?-;,1~~,9~b]),~~:1~pJ:~~~er 27, 
1989.) Neither § 218' .. -5 ·nor.,; §>~ 54, 4 :',include) specif~cxt,~ference to 
federal law 'orf fJ:ERC 'i~r [\il.kit'bti~fHJ'Had; lli~?IC,LI1~l':~ H>Hm~ 1 'd d ~LI .31.U;lfoX9 .lU'> • j-nX~~ 'l31Fyr~L) l.9j.en e a 
direct link of the. discounted~ ga'sl':rate~ to)'(;-~pliant~1 ~it'h federal 
law or re lat:l:On~fc> ~'t!?J,"(;bJrif h~"6'k 9:;'if:j~~1~~l:!)j1'f~a~~'.)rA~t 

90 O[(lJ98.r ?91ILrPY,·,1 ... " .. ~.P.f? O"J-l: oj t ........ l-"" ...... 
Takeni to 'it!J -lbgical')c6nclusionl Rea:T6p1W01l1o'-vest. 

authority with PERC, rather than the Commission, to determine 
eligibility for discounted gas transportation rates aut~orized 
under~.$t~tej.}aw) bNei\:he~ FERC norl the~commlasi~n'ta~c~pt~thIK--f--~' . 

POstff6~y~~~t1it~~J~f}1~1~!.l~l}ll;.10SH?~~f8}~~ln~~~_~~~~~~1~.9~';{!: ~ E~~q~ 
-,u .. s Departmento of thtnNaVl(, ,§9tF~R.c~,')_61?304 t (1'~94J (,) l}.:1Afu6ng'J6ther 
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th!Jl9f;f, LN~vYd:.:~q\t(HH:~d!-lth~br;FERa waive fbh~ effioienoy::stchldard f for 
cogcl:Hn:~~iQn I f(\9.t).itle(l0requ!red~,by 1 §'l218! 5" vr:We:drttervened,..:A> "'Ie, I 

stating among other things that a _;'0 ',":HIf()'i;~~ 'f')":()~1 

, "Neither· Section 218.5 no~!~~otlQn~45~~~.ofltheb~1 __ ['~.'? 
C~liforQi~ Public Utili~{~s~~~ Y~f~r ~Q or T' 

, ;1\.:)(::, ('o'dependo'fi 'FBRcc-i'~g(JlaticSHs"J6r,It'~d~i:'~1 'ls~at\lt~ii 
1 i,d I [·n .1f .. ...;{\d!!jtl)iQt~,r~4d~y (FaRO. 1 c:ln'lpC\rbicular lie neither 1 - .ZO'1 Jwn 

- Section 218.5 ~nor S~ct""'on.15~~A (efe~ tQ or, ~ '·'1··"--- ....... "IIJ 
lli.'.~' quT f'dgpend' :toR>·tl1~f_\FBRCrg l!JrI;lfiC"atfon ~8f 6tH t:i-'- b<. ;. ~IJ, -' , 

'1rJ r fJ,)~I \ 1~·J~~Q.' ~1.~fJi,cie_nCYLlJtandard9(~forLcbgenerat16n ".in) 91 d i pi 10 
. - QFs."· (Notice of Interve~~i()nt'l1ottionrfQ:r:j -J",'j __ j--"""--

'1')) in r;f;!lr$\i'~~yyf))fspoi8'ifi'ofijGr{d A1t'eirRa't {-'\Iely'-'p'ro't'est n.l d 1.<.><.1> 

'{! ,p.l t~h.e ~~b"lt~ 'Utilltjies~(.Commtssi6n tOf·lthe·cState j[t:,::;jr,S.-l J 
of California October 21 19!)4pn. ~-1L) - _. '"}-. a'qoT 1)~!.{ <)I1dT!9J9tJ OJ t)~/({"qqf; ~H. ,():.t Tn, IIGJn 'CJI101':lrl!) 

FE~Q, a,.g~e.~<!l1~ay.tn~ld"l,fJb ,39jr:.! r,.",),)-D JG 8f;.!? 0vis:>~j'j· oj In<)"';1:dJj Jft:?; 

,~}~Y1nB8"J1¢ ~~gre.~ tw.1.th._Jt.he tCP_UC~that; ~ this f stiate~ !J:.1i j jfl(>V9 I ~)0.f ')rf j 

J :'rfj Sj.~~I}~da~~t· ::-J~1psr~. b~~f1~·tf"t;°l~l~~~qt~.{1 l}§W~i~!h~?$~i\l b95! 
c, UI.1S I.C -10", accoro1ng YI 'We a.r~ W (; out 

~ C \' ~lc3:.\!J:h~l'JJ~yj t;..o~:"'\ol.a_:lve lthe_ (state r sf<iridard~.'( r r:(69.<")8B ') 2.8 f ~ i'l: 

:u'3L>w:cpb ~~~~ '.J'Jl~l'a~Rt If0~f!~~!:)~?!~)' )sdJ -1(.)1 yjj fidlt"d f:~ ji",riJ i;,,-j')fno 
If 0 .~R~~ :'r9P",·.cti t.~s~ ,a, ,-r~qent;. Comm.i sston'f i1 i:n!:",'in~' Qist r iet nC({JJ 

CPJ.lLrtL~t;p a!gu_e) t}t&.tJ th~_:\Cp.Jl1lni,ssiolhhas:,expr..esslyJ 'ackndwledge'd 1-.-r~"l0 
e,l,Jg}:l:)t~Al:Y :f:()}: j~_-(~~~t"Be_rvice ~iB .det-ermihed ;by, refel"ence'ito' thAT)"r E 

federal QF stanqards. 7 Red TOp·JO~_su·nderBtands)iOur-.rSbatemEfneb-!~We"'l 
~~~~t:jfd l~)b YfH, ,~8el nJ t:;l:iJi:>llO,") -y,,; ar. ,,{ u'·_tjno:.> 9dJ o'i' 

..:' ,3 i;-.: ~ "J.Jl .~911j:~~~t:,~ pJa.int"iffs-':)'language~f [to, which,j J(,'1 '):i~rO') 10 
we ob;ectL is, ambiguous beca\.lse it .could be f 'o<""'r~ "'J" ~ '-

,\' ~ . .r~:- JTht'erprete'd' f6 ~ate tha.1:>f FERC ha'rf Eixcilui3i'V~ )9 - -'<~ '-"!' v _.1 

o J s:)JI~j_i.l!1J:}1o..J'j._t.Y_;!:9_~ de_tet'mine\ compliance ·with': e -.Ie-)ft") i~·~~ { . E'Oe I 

., h)b"O) f~?~~r~ll~~~U~t~[Lf~rf~~~~i~~J1~hLf~~~ '3W}~iRg ,,:t~f I b-.r~,fnl 
i "·i"3J)')1 ,~jlJJ .. f9..J'.I)Jilk{f_~~e~abstandaJ'ds~ have> been:1i.:f )0 xu t [ J::>:.Hib 

1·ncofporated. into state law anil reg\llat},ons r ' "' I 
_ J·il\ ~r'der1 to' glvev "t;'Kbs'({'- fa'-({ili'ti'~li-' me~trff~u.dr;_. t.l~~"! 'rQ ,;13 

ja~)V s.\}~b.:1?t.<!!lpaX9,~ ~i dh.cQUnb oh, tll.eir gas ·rAtes{r,'I' 
~l[d UJ S:f:: h 0 J ,no c<w L '",,:'!',) D;U II c, [tl -1 9ff j f:, OJ ,J W"i"1 rf j j ',': y J irod j Ii £ 

h0~d"joJ~ lUI> 8Q j G'.! no.! Jf>J-.!0-18fft:,'.i:J 8l,P L,.;:- jrwo:J8 j b -10] '(J i.l1d lV i I0 

7 :rliJ9 !i-l!!lg,>pX~(;~nt:sr,obje_¢tions toTS. pr6Pbs'~d. order~) to1.be19bfw 
issued by the District Court Dursuant to ~ r~m~~~ fro~/~he r6urt,Qf 
Apri~'Al s~j iW t t'nai!pen'3efitH ErlEH:ogyf', pr&i~be~~n'Ab-§~cfrat l~h« d r·r\b .. v~v . .L J -'- C',V,"! 

CalifoEnia~ Public,")UtilitiesiC~mtnitrsioh <9thTCiiL 1-994)~36fFl:3a ~4·~l. 

- 19 3f -



C.92-12-023 COM/DWF/jxb 

Our statement means that, while state law may incorporate 
. or mirror federal standards, it is-nonetheless state, not federal, -
j\lfi,f~~9J;iqri t:P-.i~JlJ_9.~~~'$_t~t~~.:l-~~_n ourn~nfo!,cel'nent~~incluaes;~-- -8-
int"er<-retatHjhi of!1:he'f l~.<:;-'-Asl Je''bb~'~r\l~'d 'Ahb 1

;),.9 (ln~Yi'~~I"~!~ C: J b~J~iJ 
djtl~)~d~~~, ,~~p~~~y ~W~J:~i{iil~~~ f~f~ ~~:~n~~~fi~~t\ ~~; ~i~~t~b~'~ef6sl!~JJ ~;) 
before~'th1i"addit16ri~of SJ'21S,. sri ~ au t~~1;1.~~A by g{ ?1't\} ~O~. i:ztS it ~lt·~ 
b!u- Ir.:}i:'tJ:'E)IG 10 no! j?lJDC'-!q 9nT -fOP '{V1?fn3"' :IV' ~3cr 1:'1~PJn9{JlH..... JiuJ 

legislature has included reference too federaL ·1~wn·egar~ingjQFs) il\" 

some spe,f~f~~f.)fft:}U}t~')b(81g9!~j P?tl&l1K'I§n~~~16~I:,fS- ~j\?q1l8~ ~9-Iso~ 
f.<r>Y t-l,1eJ p!.?t.!,l;l;.~s':.9J'--11~~¥~,J per~:;,(~UI cod:e~1 §§:f 218'i-5j and;~4S414 )fJ",mbofiJe 

8ecausec~ (;h-A ti.bi11al:tI s:.~ ouid hflq ~ Bilt5~hA9WTItJ~riJ.co oJ ~in&ari~ea()l ~au 
lco:,H9rrt _TIr:t!J8!J sIr fl ."10 • fLO lHlE> 8~e i>b-1n:HH't rll 9IJylli:- ,,~9g~!) 

rat~WJ ansI !>~Js:ggrp~.r.q.!:i~JlH.t~fiJ)ition; to <.tompliance:awithlfede~a!9H!)_ 
law or!·t~gulattt\n}P lt6·ls")~'t{lf.~rqn;l.\!qfe~t~·ioq 'fi~tl~Ai ~rjl '~~dI_[?&l 
. jlf(lrll, 'it.?"!qflCl rnj~j, 9I{j ]:0 ~<!l>'f\GiCf a8~r Oft's'?' ~:=:B,':'I S~~'::{~o ..It>:f119rij 

1n,!:~,~p!"e.~Sl!J-9n~ of (t::.l;1e) ~_~~la:; !>~effj.ciency I ~tandard')bhat (I1\UsIP fJj6ff 10 
control. - .36<:6~ 116 nI h".!(,fjllfUn ;2.~r.<)rlj39111".:'9qa 
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',~,'-«"r!tO';J-" \",-, ".:c.[ <,'1[,-1;> qlfib; ,JI;,f:1 ~2fIf><XJ jiI~",')Jf,J;:: 'HiO ,_ I )- .. _J '. ~ '.< ~ ... ~; - •• i' - __ ./ >,. -_. _. 

,(G'iSUOJ ,1Gn -,~:dfjj,~ ;:-:a9I!JIi':::)Ho;(';.,( J[ ,8b-Jr,hnr,Jn .fc)!!)b:d -!O'l'rir,l '10 

8 Federal~) regulation) defines cogeherat:tbn'~faoilit)'" ciiP-)'-eqUfphlEih'-t 
used to .. prw.~Fen ~lep~t.i~ 1~9-~r5J.Yr!8,\Q . .: f.~fms, \9.f1 ~~Ju .. ~) ~h~rjl)51J.J PJl.¢~rgyi 
(such as" heat- or stea'rnJ, used for IndustriaL -commercial heating, 
orcooling3purpgsesr,-:through}th~)se@entiai,"Ib6e~of.I"Emer~.bl)bl(l~fHn 
CFR § 29'>. 20~ (9' • L J,n cont-rast;.. § ~U~ .Ji. t deFiti.~sl cnnenpral-i9r'h ;a Rl .. ..-1 

. iJl~ 'r1~~q{ientl~l!Os~ 'Of ~W~~~:"'f6~ <the<';p~Odu~t16ri ~~Pelect-i cal~n«( 
u.fl~ful') tpettoalFenergY. I'f<!f'f,~) oj S~·_Hto.J"i9 :to-s L)90iJ i:..n f f: Gd '~nH Jfi[a I l?91 

9rJ~~F32- tt3~plh§..,6~61kac~~n~~~£161l~qt:_he~i~h~~~ll}'f{fIlcl~}fc'J9q~ ~L;;08 
standar(i{providessthat( the~usefulUPbw~r~6utputL plu8'l'On~·tha:rf:)'bf 1:h1 

~~~~~~~in~GE~!1°X~f~;1~N;§bB:~G801i~no~~B1£4~k~}t~!¥~r~tt~t:{lun~98 
,enetgy~outptltl is)leBs[~han ·15\itofj t:h~l tbtall ~fier9Y2-outp6t: ~f;; th~"1f)·j 
facil~tx' U~~'~~Y~~f!}~i-PO\'l·~fol8}J~P¥~llP~¥f;J~90efahahJf~I.,.tlt~nlweJyli'I.0. Wfif. 
tharmal'o LpUt: mUst_oe'fio eSB tnan 4S~ 0 1: e.~otal en~r'6V nput. 
of naturall,gasr:artdboilfJf;j(lQJCFlb§l ~92~ 20S'{a} (2):t)10 secti~il')'~r(n ~.,! 
specifies the 42.5\ standard in all cases. .{O"ijao~ 
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Section 21,$J§ J i~.}~Qn~roll1ng-dti\ tn~ applicationi otJ yasJdi~c6\\"t')(si 
tariffs and that t\l~.)plainJ ~ahguage.?of{ Seetioh-:,216. 5)do&s. h&£. I) H ~ 

permit the exclusion of lOW-BTU gas':in f thet:effiC'ir~i\o'Yf-c5ai:cUla\!ion~ 

Nei~h~r. !.t;l)!~::>{!otwlhJsion:nordPG&E·rmayA ignore at'ate: 1 ll\«T6n the bpsis 
:, ~h~t ... J?G~~!.fiJ t~);iffpi;were(:ambi9Vouslo :rd lJb·)fi'-·C1 JH,}:.,'<t;q'n -:ddloIlOJ.C'.H. 

,:) {~h!t.Gthvlings~hflre also!obviate 1 the'<n~~d t~ldete~ti\h\e~t Oil 

whe~.tV~~r..!n!:{~Qt s~ :W~tiol\~.6f Gtherfgatur~1l9a$0i\l~li"g Red TOp'S 
p~<~n~ lW~~rl~O~\~T.U~,g~s [.l~cause Seot;.ion'l218. S':dOeg::fi6t dfsfi'ngdialid:J 

'J)~J.,\1E;~.ll ~:\C2.Wn.Q.~q g~~,~at\d other 1 fossi·l fuel J1nptlt:~?(-'C! E ni -!~jl?noI 01( 

',;U '{£.r.J rjjTQ~);.~f.Q:(~;~ l{edr.Top.ldid (riO~Uneebfjthe['t1ftlcl~nd9 sfa'nddrd i 
9.\!t;tI}9 ul~~Jl:!!.t~l~~;I ~I.l.<l tQ not~~a,cogerieratiorlt.facilityf:f6t. purP6's'€s'G 
of PU L<;~~'~$, {41Jt. SJ(Q)j(.(Qt'Itho'se(¥ears~i JPO&Ec,lsrd1.ie'qilfe ,-4di'f"fei'eifC'e' 
b,~~w.~~p.>~~biJ:teQ. ;.all<! Lc_<>-rr.ecte:d tamounta 2forf.OfCOO gcis £:t;ra~s~rtat:iOilJr, 
in the~ffi}tI!.~H9(:c.$9\i~2.4,4'(.1(). in ri988 'i(~iomcQct6bef:'y18pt1988\ 1:lfro\igh'~) 

the end of 1988) I $132,398.83 ill t98~;_~and r$l,:rS, 60'6:r2~O [ii\") 1.9'92':·{f)"lq 

TP:~~~;31f¥>Ull.t.s .. a.x~t }JI\' ;.ad_dJbion'~.td .thos~ i found dde'( PG&lr'as' a result '-. 
of t~_~"~i1RP}§",J{\~;I,JJ:t::~j,tQ)J(leet:cthe, opE!Yat-ing' staJ\daYd~ of,'pu 'C6de ,qoT 

§2~~"c~(a)_YAp .1:?9~O.(9-n9.. 1.9'1~ get) ::~, ~-l;~,r:'J ;iJh, <) )[1C·[:,'{VY)J, rd JH~~:03'1t-~l~ 

6. l,9~?,:~s Charges· Billed and. Notl YebfPaid fl("jyr/.l ~n,:,I I f~j,-,:I <. -1(; 1 

10 coi j..R~P:(:'f9P; q9,~J~1 np_tf ~contestftlult (It Low'eg,rgiUj~'tit'ah!spotl:atT6fP 
charge,?,:;Jn~J·?9.?~';!r, R~_th~rij Red ,Top': ~OUghtl~tO' haVel th~:Hfe) cna't-g'eif- ')d j 
~"ed~9}:.~9; fF9ll'lJ,\\~_~ a!li¢.Ynto i.tr) belieVed~jit.l wouldr:otlierWn3Ef~~re?!b,,~~-!J·Q.'; 
W~:J,iJ!p),~~dJ:r.9Pl o'#.~~ .$1.19, ~B.O.J 8~:,'for 199~o ga's) trahBi>ortat"iofi~o~, ~"'rlj 
7.' I~~Cl!l~~' ~hargeB,aIid-. Pen~ltYLl;i'l 1;[1 11 c:~~,: j-.HJO·) 10 i"r~'11J2 c:d j 10 

b~,;;{ c-::n} tl!\~J~.i~e~);:r9P;.~U;gW~Sl'.th·at} PG~E! s. unreAsonabHo a~tibhs, (2~ 
implementing the QF moni.toring program resulted in Red Top . qoT 

incurring the imbalance cha,rges (p~!'J.j..C:ular.ly}~the!<i>e'i)~ltY)9D;ReaTOp 

preseJ)~~ In?2~v·t~t~nqe!~h~t2P.G&E~S calgillation~ 'andt <1ifse"§sment are 
oj ,(JiitJJJ-10qqO ilf:, n~vlt' ~'f~)""; 89iJ'':(f:q d?ifibs5::JO'Hj ahfJ ni enlllJf 

.• no.hd-:::'l9b h:H~cqVlq Jlfi~tb 9j{j oj aJns:'-~:'J:) '{iq~:n hIlt. nJiT9:fil10:), jir:du8 

.., -1,.",.",,-,,,,,,,-. Y lq~n bUG (lee I \ SS '{E~·1 no ajn~>1T4r:o'.) b!Jll )~'{,~Oq bOG qoT [)9H 

16 Red Top or~ginall,};' ... ~.o~9~~r~» ord~r; diregt:~n~ilRG~~t>~O g~Y'{R~.dno 
Top money plus 1nterest "PG&E-8wed but 'w1thhela from Red Top_. . 
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inc9n§~~Y~~Jlt';!~Jtlb t_h~; tariffJ£> W~ j f·ind ;Red[T6p'IOWCS! PO&gr So (l0 i ,'8~}~ 

$148, ~§,' dJ~J.fo.r. JIJ\b~l~hce)'charge~'ia(ld -; penllli1eh'; J :frd ,I bur, n)"1 i ·.rE j 

D~';ReaQonabl~.,Repavmenb,schedUle? l.Y"fH-'.:of I,) flolHlJf:):('J "'~dJ J!L:'E"<1 

" r,' r,d ",r{ J r~n~l).y, J R~Q. TOP.l~8k~F thtlt::the:commiaf}k>fi:'aet~~d!ii\~rfd 1~,',1 

reasonable repayment schedule ofv.any(amount9:duGi1iRed Top~p~eseftts 
no e~Ag~I]9~~,Qfc.~ X~p~yu't~nt~·"jschedulEnit balfevea rYeaaoila61e. 

0' qo'1' R~~ '.!~PiO;t;19in~11y fsoughtdrelief.cwithci.the ~jexpect:a~HM~H{'d 
th{\~ it~I.\:ig\!ld ~~~OIDl'!lence, operabionsr~ :Red ~T6p<1'i6wt'S&Y8'(thaf''''ief!lJq 
110 longer ~n a pof;Jiti<?iHt6:dO ao.,n( Hitholit> reveinUf f-torn"'6Pep§.eroriii t 

i~ ... ~J~fnq~ q!~.~\'s\ib$thet JRed'. Topchas jf·inaffcial1 r~s6\lrceiffto pay the 
a~\l.I!tt;.1"i~l (llld',<J\te L~If,eo&Eiin·Jits(c6mments· to tile pi8Pds~d(>&eci'dr6'h' 
~,t:9}!~~ ... 1t?.Il.~.t <:.J.J,nJdng ,.~olleotion -_of,\.both juhdtapu't~dd6flar6rab'1l U'l '10 

ar!lRHI!~p- ·:X~01~Q;l}~~d eil\! tbis[decision Ito fa ffi\1al!'~6rd~ifit\'[t'He-rsui5'dl'l()rJ 
cq!"U;,t::)'}~PJt t<mc ~d~t~YQ ~and ~ IX>Bsibl y [deJiies recdver.y <bi.rarOOUKts,· sli j (11 

prop'eX,lY.. 4~e(.I.):Q~~.),<..if~,:agree.,~8e! id f.S.OCt,'(f? .{G8Cf 10 btm c1rfJ 

; tUn",-1 G I>G~~~,l~JlO\)ld Commence (collectio'l1' Of,j$77'3,'081.t.79'{)Cfl'onl'1teif 

Top, pJ.:.p.vi~d~dl)hQwever/! ~_hat;rPG&~' 'offers"Red'-T<)IPah'lNnOr'ti~'at!ib'h 10 

Agreement in accordance with PG&E's Gas R,He' 111'D.(1~.'i{, :·p'roVi\dingr~~ _ 
for .installment payments If9.ri~.a· per-iadi'hot) tb~le~(!eed;!12 ~hfohtif,f.C _0\:\ 

qty~eJ\:.J}l~iJ,~.~J.1,ea~!I>.ending i'n Superior:.Courhjfl PG&E'sV601HU:tion of 
the $~5~Ld~7.J." 6j),~(:i,n.' Re.nal t.ies'!a~sso~iSlted) with! 'ifnbalanc'e<~ 'bha'l"ges<)l?"J' £,rh 

shb~}'9."l}~--, 9-ef~_r~~sl!_untiJ,.!lHa' finabdecis!olV Off the~> Superiol,1 d6urtr,~ii'lf 
the Co~.:r.~j !l1~}c~9_in9, prdeJ:' about. repayment'). upon tne") f·irltilh<Mdi'slbrl'"t: 
of the Superior Court we find ro&~!fuay..!s~ekn:ollectT6n'1of>ll{b"!J ...• \'. 
$53,.!?,1!_" ~.QJ"~oif pe.nSllbiesf aSSoolat~diwithFirnbalanc~')ch~t-~~I~ from Red 
Top. q(.l-.r r;sH 1[[ L>c ... jltJ~~<::;J i.:6!PO·f(! ("ni·foJlno·;1 'iO C)riJ F;dJIl~Yj'!)f("FJ! 

9.·" C<>mmentoron-.pr-oposedrDecitJion·t) zl')(?rprb !.<Hlc,lr,d'1( 9ifJ Qf11Tw:)nl 
.1' - .. - ... ... - _ .. 

<)"] n jw~,p'y:t;'m"'~Dt;).to ther Assigned Cofiun1ss-iofter.fiJ'lMii~'1159fl19~E;93~nq 
ruling in this proceeding, parties were given an opportunity to 
submit'comment.s and reply comments to the draft proposed dec~sion .. 
Red Top and PO&E filed comments on May 22, 1996 aryd. repIY_,comments-

j .. rT "J';, - 0 .... ';;(~8q ~,ti".;~')'~i..b 'Ir.F'§o g6 jrlP~Qa y! I DfIIpr.fO qol CJ951 0 { on -May (~8,. 19, ana~ Mav ':1,. 99 I· esp,eQ 1velv • -i~jl"'I' =lfI'l """'P()-" (loT .qoT b9_ .rO-1.:. 1)1~f(lJf''''' Jhi ;:J .... ~,.1 t.Ft .. #"o..r :"'!I Co '_ ~- •.• ' 
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Findings of, Fact':n'{j,q~'j c; 10 !:noshl v<) on fl JC1~JB!YHi c-F)T b9}{ • ~ { 

1. PG&E's tariffs provide fora three-year~d.imit .. ; of PG&E·.·sd 

collection of undercharges from Red Top pursuant ~~oU)'.·e6._06~.03&\fI(.~·J 
II (. 2_.:JaJ>.G~~; _tsiJ".lf(,:!ol:1.'rU 7!J,7756i ;is~ anI ann\.lalr agreeme-nt-\ that 

re(~p!(;.tq,_~_tAJt<tcn::d.!lJ.whlch) ar~ 1 r~view.ed annUally .~0)·It81 reference1 t61 

12 months of flrebilled" service applies to the twelve m<>nths.oflthe 

ann\.\~J.jtf.;l}..9!lJa_l!~,9lUJ1Qt.3.a, Ln9X'eJgen~ral':J i-linitOh back~i 11 lfig •. ~ 
3. "t~ld~:,g~_~e n(>t;,i.¢~).tQ Red_~,'Top gnt October 1~7/-1'1991')ofdRedu;q 

T9P 1,~yJ.n~J.Jg~.p.H.J .. ,-tYi £.0. ..... :, spe¢lal-r ben~fitB 1 to'1cogen~rA,t6r§\ . f. 
4 .,Y!.R~9.9.x~~Y.,9.tJjl,.9y..),(l~unt.Jowedj by ,Re~ !fop 1 to) ro&Edi! due',·olq 

from October 17 I 1988 (3E) months before <>Ctob~r:)1'1)u 1991) IJ b0blvo lq 

. 1ij CH ~)J?~rh~,I~S..\~J ~yJ.~~,l)~e.)Qt3199g1artd 1991 {dryerdoperat!ortB Is 
t,l)c~\t;Jl>p.ge~1 ~P.91)': .~.9_t\l.~J) eJec,t;);'lcitysalea j to Red !TOpi for-:rdryer.::sqa9·j 
operat iOJ\~~·io.ji: fif.Y;l '10 £Hl j en i j ns':':;) Iq'.l (( 1 ",'flO j j';>f) ~-i-2.i)q ;::d d f".HOa fi9~~i!H 

6)1 1 T.h~ .~Je.9t~_t~JtY,f~ale~,; tOi th~:~dryer •. :;aref not:8suffiGlent\?fo~ 
the dryer to haVe operated the minimum number of necessary lhourEFt:o 

rnE::,~~j ~t;:hE;.! <;99~J)~,r~t:i9!lf~penlt.ing~stahdard!i{p1990:fand 11991. . C 

7. Red Top fails to meet the efficiency standard of2i;'Yl d.1 (r.,: 

§~.?!~-,g (~bJf=dlJJ J:l."'~!lral-... g~s!~ndo:oi!·;)inputnisjused9in'{the . a 
calculation,- but m~~t:.~I th~ qtafldardri~rJiowfBTUfgas~is(exol\.1ded~ '3rfJ 

':,)flC) !J,'1 (j~e9tt9!l~..i~18.1 ~::does jnot ~per~it.,cPG&E8t6 excltfde~Wlow!'BTU" 
gas or any other gas from the calculati6ncof opel'ational Ir,'i0{''Yl oj 

eff~9j.~Ji.cy. 'i9bnu b0bl V(t-H! '{ j( ~ ld (Q (1 ~j C.jfi'J 8Be J),3Jl!crO:)<~ io " H. 

'i r ",",?~w l§~gly~ipg 3!QweBr.V gaS.)fr6mcthe/ef~iciencycstaJ\dardlwouldl 
not necessarily promote the most efficient uselof.Jlow-~TOigasi;n9j')b 

!q~ Iil..{eg;3:1'0P6Q!'9r.not!Lm~~t'LQPer~t,f·ng randoeff-ictencycstandards 
of §" 218.5 for 1992. .Hc,>,Ui)IJ/:)IEJJ ,{:)!laiJi1:tG 2.Srs: e 

1~.u; R~~110Pii.gg~~':.I\O~:.¢.QJ}t~t1t Lthat. it ~owes·"·9a~ctfransport:ation 
charg§s j~q!:'''i1th~;iye?rsr:!2~$.. Jt..br,Q1).gh _f199~:. ~xn -D "IO 1 e jIllJO;;ifi h~j:)9'no:) 

\ !?~ I !igg rQPeprl{~~J)~s ,IlQ(Qvidenae .that, ~PO~E'\s (c.cHoulat;torlsfand 
a~~~g~sIll~mtfQfo~h$el~~2 ! l~<!l~Jlqe (cha.tge.s [aIldfpenalt.'iescar6 2. (~d ,n~? 
i.nqom.Jl~t@l)~ :'\'!'!th:lth~bt.~r;;,it'f·f1 jud 691 I Id 89(>-1C,r{:) noi ji) j'loqefli)"Lj 3S!? 

_ a~j JI~,fl9q f1fI •• 89((1Er1'') 9:)n6I~dnl ~eel 
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13. Red Top presents nQ evidence of a repaymeht'\sc1ted\lH/ fitI'1 
bel ioves real3bnable-.')'{ - r! ~:)"J(Lt c. 'fO 1 ~h i \'o'!q B'I 'll!f,j· n; ~~.i0'l . r 
Conoluoions'j ofl LaY 1flr,ir~'1Ifq qoT he)}! 1;")'11.. ~~a('"Ir,d:nr,f)f[U :lo llC)j J~)') (len 

l,.dJ A1 dismis!Jalf wlth-,preju<lice': of,' the')'goo<i '-faith'~lssue. in 
these) circ\lmstatfces- \\ould 1 be 'equivalent'i to-{-ah{-Ad)udidation"lorP·th'e'n 
m~rits.i-~dJi!C>:l 9vf9~-lj :::~;IJ c-.j f!a11qqr, f:<dV~.i0:1 "b::-f fid~),l'" 10 <1.ijUC,T) ~I 

2 •. (lAtH isimes ,in thibf cbrnplaint-Yrelate'd),to1,thb, pfeemptEfd rfIlIfi 

portionl:J)of~our, OF motdtoring pk'ag'rafu shouldl·be 'dlsmHised. ; £ 

3. The)QFl program)underl federal i 'laW! and( r~ghiilt'i'bh~rdoes' 'nct 
provide' .fb~1<ltlicoun~e"d gas ~at~B'; to" cogefle-ratoYs, 'i~lii¢h" 'are r
provided undet'Istatellawj~O ~nolod etijno;,l ;)t) sSel ,\'1 '.t0dOjJ~ JT:o'11 

-n i 4 '101 The3gas t iqlbalilflce charge? issue~~ shO"\'d) ~~ dismIssed" with
respect<)\:o")~heth~rTPG&E actedf in gOOde fAith) (ifi61udHly-l'an'Y"1d1egea1 

unreasonable PG&E action's in implementing the 'OF rn(:mitorin~lj»':f~qo 
prOgram) ·i'ibub8shouldfnot'.!Qetdlsmiaded'iwith·{r~-Bii~ct:) to ti&ifO 
administr~tion"·.)'H~ 10 -f0d-~IJ[r r;!J;":lIni"l !::.ifj bS<Jf,f~qG ',VGr[ oj -.(<'),-( Ih i:Hlj 

5. . Th~ibaokbilling 1 period r should 1be<: thr~et ye'arsle'c'6nslst~fit~;1 
with PG&E~s tariffs; '{::')fl~d_')d10 ~)dj j,:)<:'''; oj ,,;fir:;1 'loT f5:Y>l, • \. 

6. r·AnYi:definiti6n :~o(r:cogeneh1.biofir: w~smi9ht have} osk'(r belbre? 
the addibion,:of 1 §~.:>2!8'.js!lis::superseded£Hy §rl21815,,-1 Jud \ 11---,)1 J r, I 0:) [F,~) 

"tlTiO·.'olNeitherx§ 21S'ol5Uioi',[ § '!4&4 ~4 ninoludes'3 specif i~~'refe~ence 
to federal law :61';:FE~O reguliiti6n9 f F,':.) ~d j r;.)fl ,H,£ -1:,[{:10 '{W3 '10 8 Ep 

8. Disqobnted gas rate eiiglbility provided under·S)4Sl~4}lD 
. - . 

forLcogEmerators\meeting'1therdefinition iJ\,~I§""218;25 i: Is ['exclusl vely 
determin~dlby -stateC'law ~l Jfl~d ::.d_:n oj :J nc~ 0r1 j <) .1C-::j·Hj '{ i l-if;2.8<'}:)9fl, jon 

.:{) If.9 O!fi -.Lo\or(fBTU':."gas ~shoul(jrl)e t~'irt¢1':lded~'aEFfiat:~~alC"ga§9rr'l tfi& 
§ 218.5 efficiency calculation. ' s:c e I '.101 2.81 5: '~ 10 

flU! )10 ~<c(.Red-]ToprQwes:",PG&B the :'di'fference(}jetQe§n(~BIllea and { . 
corrected amounts for G-COG .ga's Itr'al'l'sp6rta6i6n8ifi~thE!rfamofii\t2of'H,[:b 
$9./224'c:10 £-for>11988,' ~$l')2i139·8. 83 f'forvl-989, ;:·$123 T6389(i§ f8~ 1990 •. 
$97,623. 51.)for91991'faI\d(-$135i~O~ r:20 ?fof'> £1992 J .~$ii9?2aO}93jf8raI992 n 

g~s transportation charges billed but ndt} rfSaidi';iandJ$1'4d~J9~li9lCf6t 
1992 imbalance charges and penalties. 
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'; ;flH f r.11-.: (~&R Lahould. tC<hTrnerice jC6l~lectl6n'6f .$113/0-81.-Q9 (l<fr'om' ·"Re-d' 
Top, prov~ded that PO&E offers Red Top an AmortJzati6hfA9iee~en~Iin 
accordance wit h P<J&E' s (ia~B~~ Ru re~f 11.: d) 1 l;a~- l pr6vid ing: fo"r:.1 ns t:allment 
payments for a period not to:;exceed i12,montha. '1'Oiven"tlib issues 
pending In IsupeX"ior ~()urt"'flPO&B \S~ colleotTon :'of'ltlfe f$53iS71', 60 in 
penalties associated with imbalance charges should be deferred 
until a final d~cision of the Superior Court, If the Court makes no 
order abq.~HtJyaYm5w..}}!J uppnthe final decision of the Superior 
Court we ~!n~'PO&R may seek collection of the $53,571.60 of 
penaltlr~s,r~1ib~~)atre~1y~(fH; imbalance charges from Red TOp. 

~W)t ... (J .1, 1:.~~f.-!I1 . 
12. !f.h~~I:Qrd~~l.ehould be effective tOday to allow timely 

pursuit otftJfe(<fifAf~E{t) in Superior Court. 

I · G .• ') ,-rslnH!,)"1 .~.;~. !)!n~., 'iSf!'O"R~ t)'1 if'R 
Jr)J[ hih ,JJ{;:l?df; '{rl·JG;~a<)_,:: .. l' .... ~, • 

. ~jl-.qi~l .. ur.Cf 

IT IS ORDBRED that, 
1. The motion of Red Top Cogeneration Project, L.P. (Red Top 

or complainant) for partial dismissal is granted for all matters 
raised with respect to the qualifying facility (QF) monitoring 
program, including whether.Pacific Gas and Electric ~ompany (PG&E) 

.acted in good faith. The motion for dismissal of the gas imbalance 
issue is granted with respect to whether PG&E acted in good faith , 
(including whether PG&E actions in its implementation of "the QF' 
monitoring program caused Red Top to incur the tmbalance. penalties) 
and denied with respect to the issue of tariff administration. 

2. PG&Emay bill Red TOp $773,081.79, provided that PG&B . 
of fers Red Top an Arnor t i zat ion Agreement in accord'ance with PG&&' s 
Gas Rule 11 D.1.<:" providing for installment payments for a period" 
not to exceed 12 months. Given the issues pending in Superior 
Court, PG&E's collection of the $53,511.60 in penalties associated 
with imbalance charges are deferred until a final decision oft,he 
Superior Court. If the Court makes no order about repayment, upOn 
the final decision·of the Su~erior Court PG&B may commence 
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colleqt;.ion (o"f,the. f$5~ t 571 diO .of. rpenalties~'as8odiate~ =-Wich imlfala'nce 
,chax-ges ~f~9fl\ iRed ITop,~(o;,'r\ n G qoT b')H rn':) 110 ;·!.!V'I jl:.d j r)9hlvc\'lq ,qoT 

!jl,·d f r:ten Il'hitJ p"roCeeding .is 'clbEfe'd ."I uH aGv a \ ~~,1t)q rij h: !1::mr;f..nO:)~L 

,>01":?} !.Thia,'..ol"der ".is: .effeotiive ~today,.l jon r'vi "i-9q t; ".101 ~! ,hI 0',: ,'{r,q 

il ( !,).)" I \~,P.a,te,d ::JunEf <..6 /v199G.,t .at· sa'n'>Ffancisc6~ ·Calitot-hia~. l'ln rbfl!Jq 

L·"1'.1~lsb cd bJuOJh f:'.)t:'J(,d·~, '-':'HJ(;{r;(ht d.:tl~.; J)~:}JH1:JorH1(' ~V'(,f{t'IIQq 

it '-':':-\l~':; JH!O') ~;dj 11 ,J"JIIO:) "lob:aqlJc~ :-HlJ 10 f101nlQ~)b 11:.011 f) fiJnlJ 

10J: ".fs:qIJ2 onj 10 HOI t1 j ~ob I nnU DrU n'-~~lI GRlruOlVlfOlulHt'")dr; "!!)h1:o· 

10 0,3" rr Z, [2~ ~1I{j . Jonoi j')!)I Io'J ;.[092 'i1:':':1 ~PYe9fd~ht G"II j'.f110") 

, .qoT b::t5i r;CFt] ~8rrH;d? 0JflEi~d'ilj ~~&~~M~Jb~h»"Tlag~IIf:'il9q 
'<. (~~nl j \':01 f" 0.1 YF,[)OJ !)V 1 :109))!) !)ci b lJOstAH('1h1NBEPEI\ . S 1 

. 1~1UOJ -!o"h:'~IlJ2 Hi CRlJ1;,'l\j,~f)Ji:.c;m~rjJv jlu,nuq 

,~q~~t~\9.·rter Daniel" W~. Fessler, 
heln-necessarily absent, did not 
part cipate. 

:.jfiriJ GHHHUHO 21 TI 

--:";11-:','0 .q,c! .j::"~t()'lC(itO(jfiJ9i10r~O qoT L~5! 10 (ioL~(n ~idT .I 

.,~!,'jjf:J) I!t~ -rol b·:)j[If)"Jt? n.£ rfj~~efr:3fb 16Ij"fffI -ro) (J[lf',nlfifq~~o~ '£0 

E.d-H>Jincq ("'~O) '{Jl fi:)(;1 pile'll Ur,IJP 9fiJ oj j:::><:q?9'.f ri.1i'.-~ h:;;~rf;'j: 

(:L~[d) y(lh~!'O:~ ~)1-1jJ::,[:>{ h:If, 8f;~ :.>iil'Jf}-j, '!0[U9d'~: (lnibul~)n( ,mfdpO"lq 

·-'·"'H:;fL'},ll ?(.p sdJ 10 JS;(":~dT9ji:; "101 Holje):!\ 0;11' .ILHr;l boo~ ctl b~d~f,_ 

dJi:E1 f~W)12 iti: L:)J:)h ~{.~Ul '!0:ij~'ih" oj j:)~T~,-·q iUh,,' b!)jn"-~r! 'i.d 0lJ .. .'.~d 

"-iO ')Jij 10 tl,)ij.,Jf1:.~;:<lq:;j [;)i oi ef:olJ:::6 :iJUl ·.f~d.J!;-"ri;"l pniblJI:JnO 

(,-")1 iJI";!10C{ ::-.:);rr.JEd:ll £:dJ -iW,HI! oJ qoT b~)ll hC<3Ub~ i.1h'l!?{,nq pn1:":!cdl[1("1 

:f!oj:16-1j~ird(:hf' !:t (-H,J 10 0lJ8c:1i !)rJj ,oj j:)9q<-1~)'j dJh'.' b~dneb bn6 

=,:;,?,YI jJ:.([J 1J9h_!vcnq • ,?,. t81). [\'-\'~ qoT bc:-• .7{ I [td 'if:.', ~~,~Yi ,~ 

2. 1 :-1.' ;,:"1 cU 1 ',-,. ~")(I r,f JfO"j:)f> n i j n"~~, 09TeA flO i J f3 S i j'10:"A '(1.1--' qoT h9S ~n:!) 1'1 0 

b0i-l~q C '101 8JllS','1'{f-q Jfl':)-:lfIEJrwi "ro} rrrlbivo'lQ ,c,. I ,0 i1 ?JIJ5I aE;) 

Iob::JqIJG ft! t)niDf[oq e,):H~::d 9riJ H9vlD .8d.JClon ~i b9S:)X9 oj JOil 

b!),1Ei:Jo~H~6 BGj:jll3fP)q fii O;),l\'~.f2~ 9[1.1 ]0 noIJ:)!)IIo'J B'H,3UQ ,jHfO:) 

:JffJ 10 "ilolni~9h fud:1 f) I1Jf1u b~'.n!)19b !H6 a::rp'.fh0:) 9':lfJ6ir,d':ll .{Uh: 

ilCC!ll ,jns:i,,(f,qcd Jvc:-cif> -!9iy.fo Of! 8[..1,1'-,:1 j"1HO') 9r(j 11 '- j'1110'.) ·Iol"l~qu? 

S:)f1'?Y;"<JJ '{b"l ::l;!.Oq j'jtgJ~) "J01"ISQlJ2 9rlJ 10' flohd::)!')b f13r111 9r{j 
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