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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investigation on the Commission's ) 
own motion into the operations, ) 
practices, and conduct of ) 
Communication TeleSysterns Interna- ) 
tional and Edward S. Soren, president ) 
of Communication Telesystems Interna- ) 
tional to determine whether they have ) 
complied with the laws, rules, ) 
regulations and applicable tariff ) 
provisions governing th~ manner in ) 
which California consumers are ) 
switched from one long-distance ) 
carrier to another, and other require-) 
ments for long distance carriers. ) 

------------------------------------) 

1.96-02-043 
(Filed February 23, 1996) 

INTERIM OPINiON 

Background 

on February 23, 1996,· the California Public Utilities 

Commission (COmmission) issued its Order Instituting Investigation 

and Order to Show Cause Why Communication TeleSystems 

International's Certificate of Public convenience and NecessJty 

Should Not Be Revoked (011). The investigation was pr~mised on 

allegations of unauthorized transfers of customers and-other 

unlawful activ~t¥ ~~,Communications TeleSystems Inte:rn~ti6nal (CTS). 

The Commission and t;he parties to the proceeding, established a 
-

~etailed proced~ral schedule to resolve preliminary issues and bring 

the matter to full evidentiary hearings, which began on May 29, 

1996 • 

On May 21,· 1996, the GreEmiining Institute and Latino 

Issues Forum (Greenlining), interVenors in this proceeding~ filed 
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their Motion By Intervenors Greenlining Institute and Latino lssues 

To Require C'l'S To Post Pond sufficient For Restitution to Slammin-g 

Victims (Greenlining Motion). In their motion, Greenlining stated 

that.-Intervenors have little evidence and no assurances that lCTS) 

will not decide to flee the jurisdiction should its li!=ense be 

revoked or should it be ordered to ·pay significant restitution to 

those customers whom the PUC belie~es to have been unlawfully 

switched.- (Greenlining Motion at 3.) Greenlining also estimated 

the fund needed to provide minimal restitution to customers 

unalwfully switched is between five and 16 million dollars. 

(Greenlining Motion, Gnaizda declaration at 2.) 

CTS filed its oppO~ition to the Greenlining Motion on 

May 24, 1996. While much of the specific contents of the opposition 

~ has bee~dered held under_ seal by the Law and Motion L---­

Administrative Law Judge (ALJ), erSt oppOsi~ion can be surr~arized as 

stating that procuring the bond would impose· drastic burdens on CTS 

~ 

and that such burdens cannot be justified based. on the current 

evidnetiary record. 
Also on May 24, 1996, the Commission's Safety ~nd 

Enforcement Division (S&E) filed its response in support of 

Gre~nlining's request. S!cE stated the Commission has previously 

secured the funds of com~nies it regulates to ensure restitution to 

custome~s. S&E cited sonic communications dba SCI communications. 

(Investigation (I.) 95-02-004) as an example) (sonic). 

• i On May 28, 1996, Greenlining filed its reply to CTS's 

opposition; Greenlinirtg'suggested that its initial estimate of 

amounts CTS may be ord~red to pay were too low, ~iting Public -

Utilities (PU) Code section 2107. 

with the permission of the assigned AW, on June 3,' .1996, 

CTS filed its sur~reply. to Greenlining's reply. In additlonto' . 
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several challenges to the legal analysis in Greenlining's reply, CTS 

stated that Greenlining's reply contained sev~ral factual errors. 

Disoussion 

Providing California consumers with sufficient avenues for 

redress of wrongful conduct by telecommunications carriers is a 

critical component of the Commission's duty to regulate in the 

publ Ie interest. In the p~rticular area of unauthorized transfer o,f 

customers, the Corr~ission, despite its best efforts, has previously 

found itself unable to ensure full redress to California consumers. 

(Sonic, 1.95-02-004 (filed February 8, 1995) '. Given this history, 

the Commission is eager to take all lawful steps to'protect 

California consumers. 

A. The Proper Measure of Redress to ConsumGrs 

• The Commission's autHority in the context of consumer 

redress for unauthorized transfer is limited by the Commission's 

constitutional and statutory powers. The commission has no 

author i ty to order damages. (See, e • g ., A. J • • s Communications v. 

'Pacific Bell and GTE California, Decision (D.) 94-07-010 (July 8, 

:1994) .) 

• 

'In contras:t" the.;CommissloIl',doe&: have the authority to 
• 

order reparations should it find sufficient 'evidence .. Reparations 

are refunds of or adjustments to the utility charge for service. 

(In the Matter of Alternative Regulatory Frameworks for LOcal 

Exchange Carriers, D.94-09-065, mimeo. at 160 n. 36.) 

In the Sonic case, the Commission found, based on the 

record" that sonic's -high rates may have resulted in monthly 

charges to thousands of Californians two to three times higher than 

if t~e s~e intrastate long-distance calls had been billed at the 

rates of the s'ubscribers' lon~-distance carriers ofchoice.-

(Sonic, 1995 cal. ~UC LEXIS 176, *4 (D.95~64-029).) The Commission 
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thus ordered sonic to appear and show cause why the Commission 

should not, inter alia, 

-(flind that reparations should compensate 
each of sonic's intrastate long-distance­
subscribers for the difference between e~ch 
susbcribers monthly Intrastat~ long-distance 
bill calculated at Sonic's rates and at the 
rates of the subcriber's carrier of choice, 
for every month that sonic provided service 
prior to complying fully with the 
reqUirements of PUblic. Utilities COde 
section 2889.5.' (Id. at *6.) 

To ensure that funds would be available for reparations to 

these customers, the Commission had previously ordered the 

local exchange companies to hold certain funds. otherwise due 

to Sonic. (rd. at *5.) 

B. Reparations from CTB 

In contrast to the case with sonic, the evidence 

thus far elicted in this case does not support a finding 

that CTS' rates are substantially higher than other large 

carriers. A Pacific Bell witness has testified that 

transfer charges are reversed upon a complaint of 

unauthorized transfer. 
- -" t 

The customer is also returned to-its 

carrier of choice. The Safety and Enforcement Division has 
-ailleged, however, several instances of misbi1ling which has 

had the effect of charging customers higher rates but these 

rates, unlike the rates at issue in sonic, were contrary to 

tariffed rates. The scope of CTSt-misbilling, as well as 

?ny refunds CTS may have-issued, remains at issue in the 

proceeding . 

In their Motion, Gr~enlining did not rely on 

reparati.~ns as their method.of calCUlating the amount CTS 
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may owe its california customers. Greenlining, instead, 

based its calculations on-a per custc~erp~naltYI apparently 

payable to the customer. (Greenlining Motion, Ganizda 

declaration. at 3.) Greenlining cited no authority for the 

Commission to. impOse such a_penalty. 

The Commission's residuary fine sta~ute, PU code -

Section 2107, provides that the C6rrroission may levy fines of 

not less than $500 nor more than $20,OQO per~-lilcTdence- of a-~ 

utility failing to comply with a sta~utory requirement o.r a 

commission order. While this could provide the basis for 

such a per-customer p~naltYI any amounts collected under 

this statutory authority are payable to the State Treasury 

to the credit of the General Fund. (PU C~e section 2104.) .e In sum, Greenlining has failed to. demonstrate that 

e 

the record in this case could support a finding that 

substantial reparations would b~ due to california 

customers. - Greenlining has provided no-legal support for 

its meth9d of calculating the amount pOtentially due to 

California consumers. Thus, there is no factual predicate, -

i. e., a potential obligation,- for the commission -to re4uire 

a bond in this case at this conjecture. For this reason, 

the- iss~e of the Commission~s authority to order a bond -

under these circumstances -is moot. 

c. The commission's Residuary Pin& Authority 

Greenlining .has,. however, est.ablished the legal 

basis for a potent-ial· .fine of between $500 and $20 1 000' per 

incident, PU Code section 2107. In its reply, Greenling 

appears :to suggest tha't,. PU Code section 701 provides' th~ 

basis for the commission ,'s authorit;.y to order a bond to 

ensure payment 6f it fine under this section. (Greenlining 
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Reply at 2.) Such a fine, however, would be payable to the 

State's General Fund. 

PU Code Section 701 gives the cowroission plenary 

authority to do all things necessary and convenient in the 

supervision of public utilities. Although not explicitly 

stated, this code section has been interpreted to be limited 

to actions which protect the public.- (See, e.g:, 

lnvestigation of Mik"aflores Water Co., 60 CPUC 462, 468 

(1963) (·basic duty of the commission is to protect the 

interests of public utility customers·» No precedent has 

been cited which suggests that the Commission could rely on 

this section as providing the authority to take actions to 

ensure payment of a fine to the State"s General Fund. 

~ Given the precarious asserted legal basis for the 

~ 

Commission"s authority to order a bond to protect a 

potent.ial payment to the State General Fund, the commission 

is unwilling to test the bounds of Section 701 in this case. 

For that reason, the Commission will not order CTS to 

provide a bond to ensure this potential payment. 

D. Enhanced Pinanoial Monitoring 

Although the Commission declines to order a bond 

in this case, this action shoUld not be taken to suggest 

that .the commission is satisfied with CTS' financial state l 

in light of the potential fines and other sanctions to which 

it may be subject. To ke4?P the Commission fully informed of 

the financial state of CTS, CTS shall provide the following 
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additional financial reports during the pendency of this 

proceeding: 1 

1. As soon a practicable. after the 
conclusion of a calendar month, but 
in any event no later than the end 
of the following month, CTS shall 
provide the Commission its . 
consolidating income stat'ament anci 
balance sheet for that month. The 
first such monthly repOrt sh~ll be 
for April 1996. 

2. CTS shall notify the commission in 
writing prior to taking any action 
that will materially and 
detrimentally affect the financial 
ability of CTsto pay substantial 
fines or immediately upon learning 
of any such action to be taken by , 
any other person o:r entity. 

3. In its first monthly report to the 
Commission, CTS shall state, on a 
year-to-date basis, the amounts paid 
to its individual senior executives. 
Such amounts shall be segregated 
between set salary payments and 
payments made on a commission basis. 

Findings of Faat 

1. The evidence thus far elicted in this case does 

nQt support a finding that CTS' rates 'are substantiallY 

higher than other la.rge' carriers. 

2. Greenlining did not rely on reparations as 

their method of calculating the amount CTS may owe its 

California customers but rather based its calculations on 

'The Commission's authority to order such reports is' found in 
PU code Section 581 and its authority over the bo'oks of accounts 
afa \ltility is found in PU code sections 791 to 796.' 
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a per customer penalty, apparently payable to the 

customer. 

3. CTS' potential for substantial fines, warrant 

enhanced monitoring of its financial state. 

Conolusions of Law 

1. The Commission has nO authority to order damages. 

2. The com.rnission has the authority 'to order 

reparations. Reparations are refunds of or-adjustments to 

the utility charge for service. 

'3. Under its residuary fine authority, the Commission 

may impOse a potential fine of between $500 and $20,000 p~r 

incident against CTS. 

4. Although PU Code Section 701 gives the commission 

• plenary authority to do all things necessary and convenient 

in the supervision of public utilities, no citation has been 

provided to precedent allm~ing the Commission to rely on this 

• 

-
section to order a bond to protect potential payments to the 

State General Fund. 

INTERIM ORDER 

Therefore IT IS ORDERED that: 

1. The Motion by Interve~ors Greenlining Institute and 

, Latino Issues Forum to Require Communications TeleSystems 

International "(CTS) to post Bond S~fficient For Restitution 

to Slamming Victims is denied. ' 
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2. CTS shall provide the financial reports as set out 

above. 

This order is effective today. 

Dated , at San Franc~sco. California . 

. ' 
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