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Decision 97-02-021 February 5, 1997 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THR STATB OF CALIFORNIA 
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Governing Restructuring California's) 
Electric services Industry and ) 
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ORDER MODIFYING AND DENYING RBBBARING OF 
DECISION 95-12-063 

AS MODIFIED BY DECISION 96-01-009 

I. INTRODUCTION 

., 
~ '.. 

On January 10, 1996, the corrrnission issued Decision 
(D.) 95-12-063 as modified by D.96-o.1'009 (-Preferred policY 
Decision-), which articulated our vision of a competitive 
framework for the electric services industry in California, and 
presented our preferred policy choices for its restructuring. 
This decision was the culmination in policy terms of a process we 
began in April 1992, which led to a joint rulemaking and 
investigation,l to review comprehensively current and future 
trends in this industry. 

1. _. Orden.' Instituting RUlemaking on the corrmission's proposed . 
Policies Governing Restructuring California's Electric services 
Industry and Reforming Regulation. BtC. (-Electric Restructuring 
orR/OIl- or -Blue Book-), R.94-04-031 and 1.94~04-0l2. 
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Eight applications for rehearing of the Preferred 
Policy Decision were timely filed, by Toward Utility Rate 
Normalization (-TURN-); Pacific Gas and Electric Company 
(-PG&E-); Southern California Edison Company (-Edison-); jointly, 
Agricultural Energy Consumers Association, California 
Manufacturers Association, California Industrial Users, Destec 
Power Services, Inc., Enron Capital & Trade Resources, Illinova 
Power Marketing, Inc., and Mock Resources, Inc. (-Joint 
Applicants r-); jointly, Enron Capital & Trade Resources, Destec 
Power services, inc., rllinova Power Marketing, Inc., Mock 
Resources, Inc., and the California Retailers Association (-Joint 
Applicants 11-); Agricultural Energy Consumers Association 
(-ARCA-); Coalition of Califonlia Utility Employees (-CCUS-); and 
Energy Producers and Users coalition (-EPUC-). These parties 
represent virtually every group of stakeholders involved in our 
electric restructuring proceeding. 

Ten parties filed responses to the applications for 
rehearing: the Division of Ratepayer Advocates (-DRA-); Edison; 
San Diego Gas & Electric Company (-SDG&E-); PG&E; California Farm 
Burea\l; Electric Clearinghouse, Inc.; TURN; California Department 
of General Services; and jointly. California Manufacturers 
Association (-CMA-) and California Large Energy Consumers 
Association PCLECA-), who filed two separate responses, one to 
PG&E's application and one to Edison's. 

Applicants contend that the preferred Policy Decision, 
in various particulars, is preempted by federal law andlor 
violates the COIMlerce Clattse of the U.s. Constitution; 
constitutes a taking of utilities' property without just 
compensation; was arrived at without pioper notice to parties or 
necessary evidentiary hearings; is not based on an adequate 
record or filldings of fact and is therefore arbitrary and 
capricious; is inconsistent with prior Commission decisions; and 
is in violation of the California Environmental Quality Act 
(·CEQA-) • 

Several other events relevant to our resolution of 
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these applications for rehearing or.curred subsequent to their 
filing. On March 14. 1996, we issued our initial RQa~p 
Decision,2 which set in motion the pl."eliminal-Y stages of 
implementation. In August the Legislature passed Assembly Bill 
1890 (lAB 1890-), Stats. 1996, Chi 854, and on September 23, 
1996, the Governor signed it. This new law dete~ined that 
California's electric utility industry should be restructured, 
and established basic ground ruies for operation of .the 
restructured industry. AB 1890 resolved many of the issues 
addressed i.n our preferred policy Decision, some receiving 
different treatment from what we had proposed. On September 30, 
the Coordinating corrrnissioner" issued a ruling (-CCR-) requesting, 
among other things, additional information on certain of the 
issues raised in several of the applications for rehearing and 
questions relating to AB 1890. On October 30, November 26, and 
December 18, the Federal Energy Regulatory commission (IFERC·) 
issued three important orders) related to filings the utilities 
had made before that agency in compliance with the Preferred 
Policy Decision. On December 23, we issued our AS 1890/cEOA 

2. Order Instituting Rulemaking and order Instituting 
Investigation on the Commission's Proposed Policies Governing 
Restructuring California's Electric se1vices Industry and 
Refo~ing Regulation (-Roadmap Decision-) [D.96-03-022) (19~6) 

Cal.P.U.C.2d 

3. Pacific Gas and Electric Company. San Diego Gas & Electric 
Company and Southern California Edison Company (IOrder Granting 
Petition for Declaratory Order In Part-) (October 30, 1996) 77 
F.E.R.C. ,61,077; Pacific Gas and Electric cOmpany. San Diego Gas 
& Electric Company and Southern California Edison Company.(WOrder 
conditionally Authorizing Establishment of an Independent System 
Operator and Power Exchange, Conditionally Authorizing Transfer 
of Facilities to An Independent system Operator, and providing 
Guidance-) (November 26, 1996) 77 F.E.R.C. ,61,204; Pacific Gas 
and Blectric Company. San Diego Gas & Blectric Company and 
southern California Edison Company (IOrder providing Guidance and 
Convening A Technical Conference-) (December 18, 1996) 77 

~ F.E.R.C. ,61,265. 
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Decision. 4 Finally, on that same date 'We issued OUli. RQadmap Ii 
Decision,S which reassessed the status of the restructuring of 
the electric industryf61low!ng the passage of AS 1890, and 
continued the job of delineating its implementation. 

We have carefully reviewed each and every allegation of 
error raised in the applications for rehearing, including in our 
review an assessment of these allegations, to the extent 
appropriate, in the context of all of the events recited above. 
We conclude that several of the allegations have been rendered 
mOot by AB 1890 and in this respect, the applications for 
rehearing identify no error. As to those allegations not made 
moot, we find them without merit. Thus none of the allegations 
raised has presented adequate justification for granting 

-'~ - -

rehearing of our Preferred policy Decision, and we wili deny 
rehearing of that decision. In certain limited areas, however, 
we will modify, for purposes of clarification, the Preferred 
Policy Decision as indicated below. 

4. Interim Opinion and Order Addressing California 
Environmental Ouality Act Matters (-AS 1890/CEOA Decision-) 
(0.96-12-075) (1996) _ Cal.P.U.C.2d _. 

5. Qrder Instituting Rulemaking on the convnissiou's propos~d 
PoliciesG6Verning'RestiucturingCalifornla's Blectric services 
Industry and Reforming Regulation (-Roadmap II Degision-) '[D.96-
12-()S9) (1996) Cal.p.U.C.2d 

4 
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I I. FEDERAL PREEMPTION AND THE COMMERCE CLAUSB 

A. Commission Jurisdiotion Over Retail Wheeling. 

A key element of our Preferred Policy Decision was that 
the utilities allow their customers access to alternative 
generation providers. See, for example, Ordering paragraphs Nos. 

6 6, 9, 10, and 12. 
A primary issue raised by the two utilities appealing 

the Preferred policy Decision is whether the Federal Power Act 
(·F~A·) (16 U.S.C. §824a, et·seq.) prohibits state regulators 
from ordering utilities to provide their retail customers with 
direct access to competitive sources of power. Both PG&R and 
Edison take the position that the FPA does prohibit the 
Commission from ordering direct access. 

PG&B argues that because the utilities will have to 
file retail transmission tariffs at the FERC in order to comply 
with the above directives, the preferred Policy Decision is 
tantamount to an order directing the timing and content of a 
FBRC-jurisdictional service and is thus preempted. PG&E further 
argues that since retail transmission is no different from 
wholesale transmission for purposes of jurisdiction, any attempt 
on the part of this COmmission to order retail direct access is 
preempted by the FPA, regardless of the 1992 amendments to that 
Act. Edison also argues the Commission is preempted from 
ordering direct access, and incorporates by reference section 
111.3 of its January 31, 1995 brief to this Commission addressing 
the direct access issue. 

6. We note that AB 1890 also mandates direct access. Unlike 
certain other issues raised by the rehearing applicants which are 
discussed below, the fact that AB 1890 has codified this 
requiremellt does not moot the issue, because direct access is 4It challenged on federal-preemption grounds. 

5 
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The question of whether, lmdel' federal law, a sJ:ate may 
order an electric utility to provide direct access for retail 
customers is a question of first impression. Opponents of retail 
wheel ing contend that the FPA preempts states' from ordering 
retail wheeling, because Section 201 (a) of the FPA makes federal 
jurisdiction over wholesale sales and interstate transmission 
·plenary,- and thereby precludes states from regulating in those 
areas except where Congress eXpli.citly granted authority to"the 
states. (Federal Power Corom'n. V. Southern California Edison Co. 
(-colton-) (1964) 376 U.S. 205, 215-216.) Supporters of retail 
wheeling contend that the states retain jurisdiction to order 
direct access, because Congress neVer intended that the federal 
government occupy the field of retail sale and delivery of 
electricity to retail customers. 

While we have recognized, both in Electric 
Restructuring OIR/OII and our Preferred policy Decision, that the 
Energy polley Act of 1992 (-EPAct-) (Pub.L. No. 102-486 (October 
24, 1992) 106 Stat. 2776, 1992 U.S. Code Congo & Admi.n. News 
1953) does not clarify all the boundaries of federal and state 
jurisdiction, no federal law or legislative history provides 
evidence of federal intel'lt to preempt state retail wheeling 
orders. Accordingly, it is our opinion that under federal law, a 
state regulatory authority does have the requisite authority to 
order retai.l direct access. 

All indications are that this primary jurisdictional 
issue has been eliminated. PG&E, Edison, and SDG&E have made the 
filings at the PERC requested by this Corrroission, and they 
include a direct access component. The FERC has preliminarily 
approved those filings. In another context, these utilities have 
indicated to the FERC that it need not reach the merits of a 
preemption argument raised by several parties to the FERC 
proceedings because these utilities currelttly intetid to abide by 
our Preferred Policy Decision. (Order Providing Guidance and 
Convening a Technical Conference, supra, 77 F.E.R.C. 161,265, at 
pp. 29-30,(mimeo).) However, we believe it prudent nonetheless 

6 
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to outline the basis for our position that we have the authority 
to order retail direct access. 

1. Federal Statutory Law Does Not preempt State 
Direct Access Orders. 

a) The Federal Power Act prior to BPAct 
amendments does not explicitly or 
implicitly preempt state authority over 
retail wheeling. 

Under the Supremacy Clause of the U.S. Constitution, 
Congress may preempt state authority either explicitly or 
implicitly. (U.S. Const. art. VI, cl. 2.) The FPA contains no 
explicit preemption Of state authol.-ity over retail wheeling_ 
Absent explicit statutory preemption, implicit preemption may be 
evidenced by congressional intent. As the following discussion 
will sh6w, there is also no evidence of implicit preemption of 
such state authority. 

The FPA was enacted in 1935, to close the -regulatory 
gap- created by the Uni.ted States Supreme Court's invalidatiOll of 
state regUlation of interstate wholesale sales in the landmark 
case of Public Utilities Corrm'n v. Attleboro Steam & Blee. Co. 
(-Attleboro·) (1927) 273 U.S. 83. 7 The FPA established federal 
jurisdiction over certain electric utility transactions and 
created the Federal Power Commission C-FPC- j now FBRC). 

Federal regulatory authority established by the FPA is 
limited in several important ways. First, federal jurisdiction 
over sales is limited to wholesale sales. secondly, federal 
juriSdiction is limited to transmission and wholesale sales in 

7. . The Attleboro case involved an attempt by the Rhode Island 
Public Utilities Commission to regulate the rates at which a 
Rhode Island utility sold electricity to an electric utility 
located in MaSsachusetts. 'the.U.s. supreme Court struck down 
Rhode Island's regulation, ruling that it imposed a burden on 
interstate conmerce which was impermissible under the Corrmerce 
Clause. (Id.) 
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interstate commerce. S Finally, federal jurisdiction over 
facilities does not extend, except as specifically provided, to 
facilities used for generation or local distribution. 

The FPA expressly leaves to state regulation the local 
distribution and intrastate transmissiort of electricity. (16 
U.S.C. §824b.) The FPA also states that federal regulation 
extends ·only to those matters·which are not subject to 
regulation by the States~ (16 U.S.C. §924a), thus providing 
further evidence that congress intended the states to play a role . -

in the regulation of eleotric services. Although the u.s. 
Supreme Court has indicated that this language does not proVide 
an independent basis for limiting federal jurisdiction (Colton, 
supra, 376 U.S. at p. 215), it does demonstrate Congress' intent 
to preserve certain areas concerning the sale and delivery of 
electric energy for state regulation and not to preempt them. 

b) The field Of transmission in interstate 
commerce does not include direct access 
for retail customers. 

In the absence of explicit preemption, Congressional 
intent to occupy a field may be found: (i) where the federal 
statutory regulation is so pervasive as to leave no roOm for the 
states to supplement it; (ii) where the federal interest is so 
dominant that state regulation is precluded, or (iii) where ·the 
object sought to be obtained by the federal law and character of 
obligations imposed by it may reveal the same purpose.- (Fidelity 
Federal SaY. & Loan Ass'n v. De La CUesta (1982) 458 U.S. 141, 
153 (internal quotation marks omitted).) 

8. The FHRC has asserted j~risdiction over. transmission using 
facilities that are interconnected to a multistat~ grid, 
regardless of whether the so~called ·contract path- is solely 
within one state. 

8 
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Section 201(a) of the FPA contains a general statement 
of ·plenary· federal jurisdiction over transmission in interstate 
commerce. It fOlns the basis for the argument presented by 
parties opposing state jurisdiction ovel' retail direct a'ccess 
that the FPA ·occupies the field-with respect to regulation of 
such transmission. However, we do not believe that,Congre~s, in 
enacting the FPA, ever considered the question of direct access 
for retail customers. As the Department of Bnergy has pointed 
out, the precise boundaries of the preempted field are'critical 
to ~his analysis: 

In particular t doe~ the fieid occupied. ,by 
this plenary jurisdiction ex~endto'all 
regulatory matters concerning transmission in 
interstate co~erce, including ,areas such as 
ordering wheeling'where theFeqera~ , 
regulatory authority is expressly limited by 
the FPA? The FIlA as originally $nactp.d did 
not provide Federal regUlators with general 
authority to otder a.utility to provide 
either wholesale or retail transmission 
services, and so it: may be argued that 
ordering o§ wheeling was not an area that was 
preempted. 

(Brief of the United States Department of Bnergy, filed January 
31, 1995, pp. 12-13.) 

Even prior to the enactment of the P'PA, the states had 
divided the retail market into franchised service territories, 
pursuant to state statutes and regulatory commission orders. 
States have regulated the field of bundled retail sales, 
including delivery se~vice, since regulation of electric 
utilities began. In 1935, when the FPA was enacted, states were 
regulating transmission to end-users as part of setting the 
bundled retail rate. In enacting the FPA, Congress did not 

9. The FPA does provide federal authority to order wheeling in 
emergency situations. {lG U.S.C. §824a, subd. (a).) 
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intend to preempt the states from regulating matters of 
traditional state retail franchises. Rather, the FPA was passed 
to close the regulatory gap created by the Attleboro case, supra, 
which held that states possess no jurisdiction to set rates for 
wholesale sales. 

The FPA's explicit grant of authority to the states 
over local distribution and intrastate transmission further 
indicates that Congress did. not intend to occupy the field with 
respect to the transmission and distribution of electricity to 
retail customers. Despite the broad federal role in interstate 
transmission of electricity, the statutory scheme established in 
the FPA leaves room for state-mandated direct access. This 
conclusion comports with the traditional role- Of state regulation 
dealing with all aspects of the retail distribution of energy, an 
eminently local matter. (ArkartsasBlec. Coop. v.Arkansas PUb. 
Servo COiNll'n (1982) 461 U.S. 375, 377, holding- that • (t)he 
regulation of utilities is one of the most important of the 
functions traditionally associated with the'police power of the 
States·. ) 

State authority OVer supply of electricity to retail 
customers is properly viewed as a matter of state retail 
franchise law. Historically, states have had a pervasive and 
unchal.1enged role in regulating the transmission Of electricity 
to ultimate customers as part of bundled retail rates. Since the 
inception of state regulation of public utilities, regulation of 
the rates, tenms and conditions of retail electric service 
provided by a utility to' ultimate consumers located within its 
service territory has been a matter of state jurisdiction. 

A state's ability to certificate utilities to serve a 
retail franchise inherently must include the authority to 
redefine the parameters of franchised electric service, including 
the authority to require that utilities provide cUstomers-access 
to competitors. There is rio evidence thatCortgress, in enacting 
the FPA or its subsequent amendments, intended to limit a state's 
ability to allow competition within the retail franchise. 

1() 
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c) Amendments to the FPA in BPAct do not 
preem\>t state authority over retail 
wheeling. 

In 1978, the enactment of the Public Utility Regulatory 
Policies Act (-PURPA-) amended the FPA to give the FERC very 
limited authority to order wholesale wheeling, and expressly 
barred retail wheeling orders. (16 U.S.C. §824j.) With the 
passage of EPAct in 1992, Congress provided the FERC with greatly 
expanded power to order wholesale wheeling. (See Section 211 of 
the FPA, 16 U.S.C. §824.) However, in granting this new 
authority, Congress again prohibited the FBRC from ordering 
retail wheeling. (See Section 212(h) (1) of the FPA, 16 U.S.C. 
§824k, subd. (h) (1) .} 

BPAct also contained a savings clause which states·: 

-Nothing in this subsection shall affect any 
autho~ity of any State or local government 
under State law concerning the transmission 
of electric energy directly to an ultimate 
consumer. - (16 U. S. C. §824k, subd. (h).) 

Parties are divided OVer the meaning of the BPAct 
amendments. Opponents of state authority to order retail 
wheeling argue that the restrictions in BPAct reflect an intent 
to narrow the scope of the field occupied by the FPA. Proponents 
of state retail wheeling authority assert that the savings clause 
is an indication of congressional intent to leave the issue of 
retail wheeling to the states. 

The Joint Explanatory Statern~!llt of the Corrvnittee of 
Conference which accompanied EPAct explains: 

-New [S)ection 212(h) •.. contains a 
savings clause for state laws dealing with 
retail wheeling. Thus, State laws that 
either prohibit or permit retail wheeling are 
unaffect(ed) by this subsection. And, if 
otherwise valid [these state laws) rewa in in 
full force and effect. 

11 
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(113 Congo Rec. "12157 91992 (emphasis added).)10 This language 
suggests that Congl·ess' intent in adding the savings clause was 
to leave the field of retail wheeling unoccupied and to ensure 
that the validity of state law on retail wheelitlg would not be 
adversely affected by the passage of BPAct. 

Clearly, Congress has>not expressly prohibited the 
states from ordet-i11g retail wheeling, as it did with the FERC in 
Section 212(h) of the FPA. As to whether the prohibition on 
FERC-ordered retail wheeling implicitly prohibits states from 
ordering retail wheeling, this is best answered in the negative 
by the language of the savings clause itself. 

2. No Conflict Bxists Between a State Mandated 
Retail Access Order and Federal Regulation 
of Transmission and Wholesale Sale of 
Blectricity in Interstate Commerce. 

A state law will be found to conflict with federal law 
if: ti) it is physically impossible to comply with both state 
and federal law, or (ii) the state law stands as an obstacle to 
the accomplishment of the full purposes and objectives of 
Congress. (Silkwood v. Kerr-McGee corp. (1984) 464 U.S. 238, 
248. ) 

No actual conflict exists between state-mandated direct 
access and federal regulation of the transmission and wholesale 
sale of electricity in interstate commerce. A utility may 
distribute power on behalf of an ultimate consumer, either 
voluntarily or pursuant to state order, while fully complying 
with applicable federal regulations. Moreover, state-mandated 
direct access does not in and of itself interfere with the 
federal objective of providing rates, charges, terms, and 
conditions for transmission service that are just and reasonable, 
and not unduly discri~inatory. (See 16 U.S.C. §824d.) Finally, 

10. H.R. Conf. Rep. No. 102-1018, 2d Sess., p. 388 (1992), 
reprinted in 1992 U.S. Code Congo & Admin. News 2472, 2479. 
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the savings clause provides persuasive evidence that Congt'ess 
meant to preclude preemption challenges to state retail wheeling 
orders based on arguments that such state orders conflict with 
Section 212(h), which prohibits the FERC fr~~ ordering retail 
wheeling. 

The FERC ,itself, in its recent MegaNOPR order, 
explicitly did not take a position on the issue of retail 
wheeling, other than to say that it lacks the jurisdiction to 
issue such an order. It stated, at pages 431-432 of that order: 

-In asserting jurisdiction over unbundled 
retail transmission in interstate commerce by 
public utilities, [PERC) in no way is 
asserting jurisdiction to order retail 
transmission directly to an ultimate 
consumer. Section 212(h) clearly prohibits 
us from doing so. In addition, as stated in 
both the initial Strancied Cost NOPR and the 
Open Atcess'NOPR, we do not address whether 
states have authority to order retail 
wheeling in interstate cornnlerce. (PERC's) 
assertion of 1urisdiction is that if retail 
transmission 1n interstate commerce by a 
public utility occurs voluntarily or as a 
result of a state retail wheeling prOgram, 
(PERC) has exclusive lurisdiction over the 
rates, terms and cond1tions of such 
transmission and public utilities offering 
such transmission must comply with the FPA by 
filing proposed rate schedules under section 
205. , (FERC) clarifies that nothing in this 
jurisdictional determination changes 
historical state franchise areas or 
interferes with state laws governing retail 
marketing areas of electric utilities.-

(promOting Wholesale Competition Through Open Access Non­
Discriminatory Transmission Sel:vices by Public Utilities: 
Recovery of Stranded Costs Etc. (-Order No. 888-) (April 24, 
1996) III F.E.R.C. Stats. & Regs. ,31,036.) 

The fact that the FBRC cam\ot order retail wheeling 
greatly reduces the possibility of conflict with a state retail 
wheeling order. A Commission order requiring a California 
utility to transmit electricity' to a consumer would not in any 
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way affect either the rates or the tel~ and conditions of the 
transmission itself, the areas subject to.FERC jurisdiction. In 
fact,' our Preferred Policy Decision required the California 
utilities to comply with all applicable federal requirements, 
including preparing and filing tariffs that comply with the 
FERC's asserted jurisdiction over the rates, terms and conditions 
of unbundled retail transmission. 

B. The Mandatory BUY-S$ll Requirement and 
Preemption. 

Our Preferred Policy Decision stated that: 

-For the five-year transition period during 
which PG&B, seB and SDG&B seek recovery of 
their stranded ~eneration assets and power 
purchase liabi11ties, each utility shall bid 
all of its generation into the Power Bxchange 
and procure electric energy for its full 
selvice customers by purchases from the Power 
Exchange. During the transition period, any 
generation unit sold by the utilities by way 
of divestiture to a non-affiliated new owner 
shall imIT.ediately be freed of any obligation 
to bid into the Power Bxchange. At the end 
of the transition period, when determination 
of assets which qualify for recovery under 
the competition transition charge has been 
finalized, the utilities shall be released 
from any mandatory requirement to bid into or 
purchase from the Power EXchange.-

(preferred policy Decision, pp. 219-220 (Ordering Paragraph No. 
5) (mimeo); see also, p. 205 (Conclusion of Law No. 18) (mimeo).) 
This arrangement has been referred to by various parties as the 
-mandatory buy-sell requirement.-

Joint Applicants II argue that this is a prohibition on 
all other fOl~S of wholesale sales by California utilities which 
in effect amounts to an attempt to mandate rates, tenns or 
conditions of wholesale sales, an area which the FBRC has in no 
uncertain terms stated is within its sOle jurisdiction. Joint 
Applicants I contend similarly that by "foreclosing the California 
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utilities from participating in interstate transactions which are 
currently pet~itted, we have impel~issibly mandated the timing 
and content of future rate filings. Joint Applicants I 
acknowledge the wisdom of our seeking the cooperation of the 
FERC, but argue that the immediate and direct impact of the 
mandatory buy-sell requirement ·places the Commission in the 
posture of openly challenging the FERC's authority.· (Joint 
Applicants I's Application for Rehe~ring, p. 24.) 

We reject these contentions. The Preferred Policy 
Decision set forth principles of market structure which the 
Commission believed would achieve its preferred policy goals. 
Principles are not equivalent to rates, terms, and conditions of 
service, nor do principles dictate the timing and content of any 
necessary FBRC filings. The Preferred Policy Decision explicitly 
recognized that the FERC has sole jurisdiction over both the 
Independent System Operator (-ISOIl) and the Power Exchallge 
(·PX·), and over the rates, tel."lns, and conditions of service 
under which both of these entities will operate. While we also 
called for the California electric utilities to make all the 
filings the PERC requires in connection with seeking that 
agency's approval of our preferred market structure, this is very 
different from dictating the terms of those filings. Finally, we 
note that in its December is order, the FERC has concluded that 
the mandatory buy-sell requirement as an element of California's 
restructuring program is consistent. with the FPA. (Order 
providing Guidance and Convening A Technical Conference, supra, 
77 F.R.R.C. ,61,265, at pp. 32-33 (mimeo).) 

C. Commission Jurisdiction Over Pilings at the 
PERC. 

PG&B and Joint Applicants II argue that the Commission 
can neither order the utilities to make particular filings at the 
FERC, nor dictate the terms of those filings. Both parties argue 
that is exactiy what the corrmissiondid in ordering the utilities 
to file with the FERC for authority to establish the ISO and the 

15 



R.94-04-031/I.94-04-032 

PX, and in basically setting forth what those filings should 
contain. PG&E contends the commission by doing so attempts to 
prescribe the terms and conditions of the selvices which both the 
ISO and pX are supposed to provide by requiring conformance to 
the Corrroission's decision in the PERC filings. But, PG&B argues, 
the FPA preempts the Commission from requiring that the ISO and 
pX filings be made, and from 
conditions on those filings. 
the same argument. 

trying to impose terms and 
Joint Applicants II make largely 

PG&E states that it is undisputed that the functions of 
the ISO and PX will be exclusivelY subject to the FERC's 
jurisdiction. PG&B then contends that the federal courts have 
held that states have no power to order that such FERC­
jurisdictional filings be made. PG&E cites Con~nwealth of 
Massachusetts Department of Public Utilities v. PERC (1st Cir. 
1984) 729 F.2d 886, upholding Western M9ssachusetts Electric 
Company (1983) 23 F.B.R.C. '61,025. Joint Applicants II further 
cite Wisconsin Electric Power Co. (1993) 62 F.E.R.C. 161,142, p. 

62,007, where the PERC rejected attempts by a state commission to 
develop and apply transmission policy to FERC jurisdictional 
transmission. Joint Applicants II request that the Commission 
modify its Preferred Policy Decision to make its policy 
preferences concerning the ISO and pX -recommendations· to the 
PERC. 

Our Preferred Policy Decision did not dispute the 
PERC's juriSdiction over both .the ISO and the pX; in fact, it 
explicitly acknowledged that juriSdiction. We also recognized 
that the PERC possesses exclusive authority to approve, 
disapprove or modify the proposed tenms, conditions and prices of 
pool wholesale sales and interstate transmission se~vices. (See 
FERC Policy Statement Regarding Regional Transmission Groups 58 

Fed.Reg. 41626-41633 (Aug. 5, 1993).) As we have already stated, 
we reject any argument that because the filings we seek relate to 
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FERC-jurisdictional entities, they equate to filings of FERC­
jurisdictional tenms, conditions and pricing of sales for resale 
or interstate transmission selvices. 

Both parties correctly note that the FERC has rejected 
public. utility filings ordered by a state regulatory agency 
seeking to change FERC-jurisdictional rates. However, the 
decisions cited by applicants are distinguishable from the 
present circumstances. In this case, we have adopted principles; 
we have not ordered that particular rates be filed. The 
California utilities have gone forward and made the PERC filings 
required by the corrrnission. The PERC. has accepted them for 
review, and has preliminarily approved them. Moreover, the PERC 
has indicated a strong willingness to engage in cooperative 
efforts with this Conmission in the course of our restructuring 
efforts. (See order No. 888. supra, at p. 429 (mimeo).) 

Nonetheiess, to remedy several inconsistencies within 
the Preferred Policy Decision, ~s well as to provide complete 
assurance that we in no way intended to usurp any aspect of FERC 
jurisdiction, we will modify the preferred policy Decision to 
state that we request and authorize the utilities to make the ISO 
and PX filings with the PERC, using for guidance the principles 
discussed in the Preferred poiicy Decision. 

D. The Mandatory Buy-Sell Requirement and the 
Commerce Clause. 

As quoted specifically above, the Preferred Policy 
Decision required that California utilities buy and sell power 
exclusively through the pX until the end of the five-year 
transition periOd, when determination of assets which qualify for 
recovery under the CTC will have been finalized. Conclusion of 
Law No. 21 reiterated the Commission'S position, fully discussed 
in the Preferred Policy Decision, that -allowing jurisdictional 
utilities to opt for non-Exchange purchases and sales during the 
transition period disguises pricing information, limits customer 
choice, and requires contentious regulatory proceedings to 
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validate the dimension and legitimacy of the competition 
. transition charge.- {Preferred policy Decision, p. 206 (mimeo).) 

The Preferred Policy Decision also called for the utilities to 
plan for vOluntary divestiture through spin-off or outright sale; 
as generation units are divested, they are freed from their 
obligation to bid into the PX. {Preferred policy Decision, pp. 
52 & 223-224 (Ordering Paragraph No. 19) (rnimeo).) 

The CCR asked parties to comment on the impacts, if 
any, of AD 1890 on the mandatory buy-sell requirement, as well as 
to provide additional detailed infoumation supporting the 
benefits and detriments to California ratepayers of this 

_ requirement. Most commenting parties supported continuation of 
the requirement; all concluded that the requirement is not 
directly addressed by AB 1890, and is not in conflict with this 
legislation. In our Roadm$p II Decision', we agreed. We also 
stated in that decision that we would not discuss the legal 
issues raised by the commenting parties, as we were not 
addressing the applications for rehearing at that time. It is 
now appropriate to address these issues. 11 

1. positions Of the Parties. 

The mandatory buy-sell aspect of the Commission's 
decision is attacked by several parties as being in violation of 
the Commerce Clause of the u.s. Constitution. PG&E argues the 
profound impact that the ISo/px arrangemellt would have on 
electric systems throughout the western region will create an 

11. We note that with the exception of PG&E, those commenting 
parties that had filed applications for rehearing on this issue 
did not change their positions in their comments to the CCR. 
PG&B had opposed the mandatory buy-sell requirement in its 
application for rehearing, but basicallY supported the 
requirement in its cOmments, although it did propose three 
modifications to it, which we did not address in the R6admaP II 
Decision and do not address herein. 
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enormous burden on interstate cQITfllerce. a burden which has not 
been justified in light of the putative local ben~fits to be 
reali~ed. PG&B also argues that the requirement that utilities 
direct their generation exclusively to the pX puts a further 
burden on interstate commerce by cutting the utilities off from 
the opportunity to participate as sellers in the northwest and 
southwest power markets for econOmy energy and other peak sales. 
PG&B contends this not only violates the Commerce Ciause. but 
Section 202 of th-e Public Utilities Code as well. 12 

PG&B asserts that the COmmission lacks authority to 
preciude it from selling into any spot markets an.y surplus energy 
not otherwise needed to fu1fiil the reqUirements of its 
customers. Even if the cOmmission can justify its requirement 
that generation be initially offered only to the PXby the local 
benefits. PG&E argues that once its tendered generation is 
refused by the PX, it must be free to market that power elsewhere 
in interstate commerce. (PG&E's Application for Rehearing, p. 
35.) We note that PG&E's entire Commerce Clause argument is 
slightly over one page long, and contains virtually no supporting 
legal authority. 

Joint Applicants I also argue that -the CPUC's mandate 
of Power Exchange purchases and sales runs afoul of the commerce 
clause of the Constit~tion by creating an undue burden on 
interstate commerce.- (Joint Applicants I's Application for 
Rehearing, p. 22). They state that this -mandate· would directly 
prohibit interstate transactions that are presently permitted, 
thus effectively putting an -embargo· on interstate commerce 
which amounts to an undue burden. While they do not cite any 

12. Section 202 provides, in pertinent part: IINeither this part 
(the PUblic Utilities Act) nor any provision thereof, except when 
specifically so slated. shall apply • • • to interstate comnerce, 
except inSOfar as such application is permitted under the 
Constitution and laws of the United States •... -
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court cases, they do cite one FERC decision which they allege 
supports their argument. (Joint Applicants I's Application for 
Rehearing, pp. 22-23). They further contend that the mandatory 
buy-sell requirement is poor public policy because it would 
disrupt a highly efficient existing regional market for power, 
and that the record does not contain evidence sufficient to 
support the conclusion that the mandatory buy-sell requirement is 
reasonable. (Joint Applicants I's Application for Rehearing, p. 
4. ) 

ORA agrees that this requirement violates the Commerce 
Clause by placing a significant burden on interstate commerce. 
DRA contends the Preferred Policy Decision fails to identify a 
compelling local interest, fails to create a record that the buy­
sell restriction would solve the local problem, and fails to 
adequately review alternative and less burdensome means to 
protect the local interest. (ORA's Response, pp. 3-5.) Electric 
Clearinghouse has echoed these concerns. (See Electric 
Clearinghouse, Inc.'s Response, p. 5.) 

On the other side of these arguments, CMA and CLECA 
call PG&E's Commerce Clause claim ·specious,· and argue that 
states have the authorIty to restructure and revamp their 
regulated monopolies. (CMA/CLECA's Joint Response, .pp. 16-17.) 
SDG&B contends that Joint Appl icants I are preseJlting arguments 
which are not only wrong. but are in marked contrast to the 
positions they have taken in other comments in this proceeding. 
(SDG&E's Response, pp. 8-9, and fns. 13 & 14.) SDG&E disputes 
the argument that utility participation in the regional markets 
is barred by the decision, arguing that all of the power 
currently available to the market willrema~n available. SDG&E 
also disputes the contention that ·economy energy· imports will 
be substantially reduced, on what SDG&E concludes is the apparent 
and unfounded assumption that -no one will offer to sell into the 
California market if it has a transparent spo~ market, as would 
be established by the Power Exchange.- SDG&E finally takes issue 
with the argument that retailers and wholesalers will be barred 
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from participating in long, medium and short·teum markets, 
stating that -(n)othing precludes any. such deals from taking 
place except that utilities may not enter into self-dealing 
transaction (sic).- (SDG&E's Response, pp. 8·11.) 

2. The Mandatory BuY·Sell Provision Does Not 
Discriminate Against Out-of·State Entities. 

The U.S. Supreme Court has established two approaches 
to determining if a state regulation violates the Commerce 
Clause. If the statute discriminates on its face by giving 
economic protection to in-state entities at the expetlse of out· 
of-~tate entities, then it is deemed virtually per se invalid and 
can be justified only by a compelling state interest. (City of 
Philadelphia v. New Jersey (1978) 437 O.S. 617.) If a statUte is 
not discriminatory on its face, but regulates evenhandedly to 
effectuate a legitimate local public interest and only affects 
interstate commerce incidentally, thel} the Court will balance the 
incidental burdens imposed on cOmOlerce against the benefits to 
local interests provided by the st~tute. (Id. at p. 624, citing 
Pike V. Bruce Church (1970) 397 U.S. 137. See also, Arkansas 
Rlec. Coop. v. Arkansas PUb. Servo Comm'n, supra, 461 U.S. at pp. 
39~-394, citing Pike v. Bruce Church, supra.) 

The mandatory buy-sell provision regulates 
evenhandedly; it does not discri~inate against out-at-state 
buyers or sellers. Indeed, we note that part at the complaint is 
that out-ot-state sellers and unregulated in·state sellers will 
have a competitive advantage over regulated utilities. (Electric 
ClearinghOUse, Inc.'s Response, p. 3.) Buyers and sellers in the 
regional power markets will not be denied the oppo~tunity to buy 
trom investor-owned utilities under the Commission's 
juriSdiction. Those utilities must bid into the PX, but regional 
buyers are free to come into the pX to buy energy tor resale. 
(Preferred policy" Decision, pp. 50 & 6t (mimeo).) It prices in 
the PX are competitive, it should be attractive tor regional 
buyers to en~er the PX market; out-of-state consumers will be 
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free to buy through the PX on the same terms as in-state 
consumers. 

In like measure, the Preferred Policy Decision required 
California utilities, during the period they would be seeking to 
recover stranded asset costs,· to bid all of their generation into 
the PX regardless of whether the power would be used locally or 
shipped out of state. These utilities were also required to 
procur~ electric energy for full service customers by purchases 
from the PX, regardless of whether the power was produced in­
state or out-of-state. This requirement was applied unifonnly 
and exclusively to utilities seeking recovery of their stranded 
generation assets and power purchase liabilities. Both out-of­
state entities, and other California entities (such as municipal 
systems) were outside the scope of this requirement. i3 

Because the mandatory buy-sell provision does not 
discriminate against out-af-state players, ~he balancing approach 
which was developed in Bruce Church would therefore be applied by 
a court. The relevant inquiry thus becomes the extent of the 
burden on interstate commerce, balanced against the local 
benefits we have identified. The extent of the burden that will 
be tolerated will depend on the nature of the local interest 
involved. and on whether it could be promoted as well with a 
lesser impact on interstate commerce. (Arkansas Elec. Coop. v. 
Arkansas Pub. Servo Comm'n, supra, 461 U.S. at p. 394, citing 

13. The Supreme Court has also held that states cannot require 
that residents be given a preferred right of access over out-of­
state consumers to natural resources located within a state. 
(New England Power Co. v. New Hampshire. et ala (1982) 455 U.S. 
331 (holding that state law prohibiting exportation of 
hydroelectric generation violates the C6mW.erce Clause).) 
However, the Preferred Policy Decision does not prohibit the 
export of electricity. It "is true that unde~ the mandatory buy­
sell arrangement, the regulated utilities wiil be temporarily 
denied the ability to directly sell power into regional power 
markets; however, electricity will continue to be eXported 
through participation by out-of-state consUmers in the PX. 
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pike v. Bl~ce Church, supra.) However, if the local interest can 
be shown to be great enough, the fact that other methods or 
mechanisms might have conceivably worked will not be enough to 
destroy the decision. (See Maine v. Taylor (1986) 477 U.S. 131.) 

3. The Local Benefits OUtweigh Any Burdens. 

We first note that except in cases of per se 
discrimination, a -compelling- local interest is not required; 
rather, the test is whether legitimate local" interests outweigh 
the effects on interstate COrMlerce. The Preferred Policy 
Decision set forth several legitimate concerns underlying the 
five-year buy-sell requirement. This requirement addressed the 
concerns that pricing infonmation would be disguised during the 
transition period, that customer choice would be limited, and 
that contentious regulatory proceedings would otherwise be 
necessal.-y to validate the dimension and legitimacy of the eTc. " 
(Preferred policy Decision, pp. 59-60 (Conclusion of Law No. 21) 
(mimeo).) These concerns are not" merely coVer [or economic 
protection measures. In particular, the need to be able to 
monitor utility transactions to validate the dimension and 
legitimacy of the CTC is a very strong and legitimate local 
concern. Another legitimate and highly important concern which 
we identified is promOting the disaggregation of excessivelY 
concentrated ownership; i.e., the reduction of market power. 

On the other side of the equation, the opposing parties 
argue that the effects on interstate commerce will be more than 
incidental. We aCktlOwledge that our mandatory buy-sell 
requirement will change in some respects the way the local and 
regional electricity markets will operate. However, we are not 
persuaded that the parties protesting "this requirement have 
demonstrated that these changes will cause significant interstate 
dislocations. Even if this requirement were to cause our 
regulated utilities to e~perience some difficulty in marketing 
their energy, that does not necessarily translate into an 

tt irnpenmissible burden on interstate commerce. An otherwise valid 

23 



L/cdl t 

regulation will not be invalidated on Commerce Clause grounds 
simply because it causes some business to shift from one 
interstate supplier to another. (Exxon Corp. v. GovernQr of 
Maxyland (1978) 437 U.S. 117, 127.) The courts will examine the 
burden upon illterstate conmerce as a whole t not the burden placed 
on a limited number of California companies. 

We disagree'with DRA's and Joint Applicants l's 
arguments that we did not consider alternatives which would have 
less impact on interstate commerce. The Preferred policy 
Decision, pages 51-60, discussed at some length the rationale for 
the temporary buy-sell requirement. tn the course of that 
discussion, the very alternatives suggested by Joint Applicants 
114 were explicitly or impliedly found to be wanting in terms of 
solving the problems we identified. 

Our resource planning power and our jurisdiction over 
local franchises allows us considerable discretion to impose 
conditions on how our regulated utilities market power. It is 
reasonable to impose conditions which prevent abuse of monopoly 
power so long as the CTC is being collected. The temporary buy­
sell requirement bears a reasonable relationship to the 
legitimate purpose of protecting california's ratepayers while 
directing al\ orderly transition to a competitive environment. 

Furthe~ore, any potential burden of the mandatory buy­

sell requirement on interstate commerce is limited. Existing QF 
and other wholesale power contracts will continue to be honored, 

14. Joint Applicants I propose. 1) allowing continued utility 
participation in the existilig western regional wholesale power 
market for bulk power and economy energy and surplus power sales, 
2) using PBR mechanisms (if standard reasonableness reviews seem 
too onerous) to gauge the reasonableness of utility power 
purchases, and 3) using the Power Exchange or another market 
price index to determine stranded cost calculations. (Joint 
Applicants l's Application for Rehearing, p. 18; see also DRA's 
Response, p. 5.) 
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and the Preferred Policy Decision encourages renegotiation of 
both types of contracts wherever possible. Only the regulated 
utilities are subject to the constraint, and only for four 
years. 15 The total amount of energy affected is thus capped by 
the current generation capacity of these regulated utilities. 
Because these utilities will also be divesting generation assets, 
and because any such asset sold is immediately freed of the 
obligation to bid into the PX, the amount of energy destined for 
interstate commerce that is constrained by the buy-seil 
requirement will only decrease over the 4-year period. 

4. The FERC Has Ultimate Jurisdiction Over This 
Issue. 

Finally, the FERC is the ultimate decisionmaker in 
terms of our preferred market structure, and the FERC has the 
capability to determine what, if any, undue effects the 
Comnission's proposal is likely to have on interstate cOm'nerce. 
To the extent any party has argued that the regional markets are 
solely within the FERC's jurisdiction, we respond that we have 
explicitly acknowledged the FERC's jurisdiction over the iso and 
PX, and the terms, conditions and rate structures under which 
they will operate. We note that the FERC, in its December 18 
order, has approved the. mandatory buy-sell· provision of our 
propOsed restructuring program. In so doing, the FERC stated: 

15. The Preferred Policy Decision established a five-year 
transition period during which ere would be collected. However, 
AB 1890 added new Section 367(a) to the Public Utilities code, 
which calls for the majority of the utilities' stranded costs to 
be recovered within four years (i.e., by December 31, 2001). 
Consequently, in our Roadmap II Decision, we changed the period 
during which the mandatory buy-sell requirement would operate 
from five rears to foui, t? remain con~istent with t~e policy we 
had estab11shed, and to br1ng that pol1cy intoc6nformance with 
the specific timeline of AB 1890. (Roadmap II Decision [D.96~12-
088), supra, at pp. 8-9 & 42 (Conclusion of Law No.1) (mimeo).) 
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-While the Companies have proposed that they 
would sell all of their available capacity 
and purchase the requirements of their retail 
customers from the PX for the first five 
years (fn. omitted), the California . 
commission and Legislature have acknowledged 
that they cannot mandate the use Of the PX 
for any wholesale sale [fn. omitted). 
Rathert both acknowledge that .(FERC) has 
exclusive authori~y over the, rates, terms and 
conditions of sales for resale of electric 
ener~y in interstate corrmerce by public 
util1ties (fn. omitted), including the 
companies and the PX. A~·a result, the 
California COmmission's order cannot violate 
the Corrroerce Clause, nor can its 
recommendation that [FERC) accept the five­
year provision cause any co~stituti6nal 
problem. Very simply,' the five-year. 
(mandatory buy-sell) .provision can only be 
implemented if we agree to it. Thus, while 
this proposal w~s initiated by the California 
commissibn~ (FERC) must act.and is acting 
upon it independently, based on the record 
befol."e us. 

. . . . 
At issue before (FERC) is whether a PX with a 
five-year buy-sell requirement for wholesale 
sales of energy, for only the three 
Calif6rnia Utilities, meets the standards of 
the FPA. . • • We believe that we can accept 
the Companies' proposal to make all of their 
wholesale sales through the PX for five 
years. -

(Order providing Guidance and Convening A Technical Conference, 
supra, ?? F.B.R.C. ,61,265, at pp. 31-33 (mimeo).) The order. 
went on to discuss the considerations outweighing any possible 
concerns which might ar~se in the five·year period proposed by 
the utilities. The FBRC found compelling the fact that the pX 
will create pro-competitive hourly and day-ah~ad spot markets, 
with transparent prices set by competitive bidding; the FBRCalso 
found it essenti~l to the viability of the PX that the utilities 
would. be participating in the early years •. Further, it was 
important to the PERC that the mandatory aspect of participation 
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in the PX is of limited duration. Finally, the PBRC stated that 
while it could not mandate access to retail markets, it believed 
such access would only improve competition in the power markets. 

The factors which the PBRC found important in 
sustaining the mandatory buy-sell requirement are by and large 
the same factors which we found cOmpelling. 

III. TAXING, MAlUtB'1' POWER AND RELATED ISSUES 

A. Taking Issues 

Two types of taking arguments are raised in the 
rehearing applications: (1) economic taking, and (2) physical 
taking of property. Edison and PG&B allege that the Preferred 
policy Decision concerning the CTC results in economic takings, 
and PG&E argues that the decision mandates an unlawful permanent 
physical occupation of its utility system. 16 

1. Economic Taking 

Specifically. Edison alleges that the decision results 
in an unlawful taking, by violating the 5th Amendment of the U.S. 
Constitution and Article I, Section 19 of the California 
Constitution, because the decision does not ensure that the 
utility will have an opportunity to recover all costs resulting 
from its prudent investments and obligations under the current 
regulatory regime. (Edison's Application for Rehearing, pp. 2 & 
5. ) 

PG&8 makes similar unlawful taking arguments in its 
rehearing application, by alleging thatt (1) the decision 

16. In context of their taking arguments, PG&E and Edison are 
alleging a violation of both the California and the federal 
constitutions. (See cal. Const., art. I, §19; U.S. Const. , .5th 
Amend.) Since the law is similar under both constitutions, no 
distinction is made in this decision. . 
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provides no relief from any confiscation which might occur in the 
event that PG&B is unable to recover eligible transition costs by 
lhe end of 2005; (2) various fossil plant costs (e.g., fixed 
operating costs and mandated and necessary post-transition 
incremental capital costs) are not recoverable other than through 
the pX spot price, except under limited transmissioll reliability 
need situations, and thus the decision exposes those costs to 
market competition, only to largely abandon them in terms of the 
CTC recovery mechanism adopted; and (3) the reduced return 
authorized'on stranded fossil plant to a level below the cost of 
equivalent iong-tenm debt viOlates the Ccmmission's . 
constitutional obligation ~o set'" rates which provide the utility 
with a 'reasonable opportunity to recover operating costs, return 
of capital and return on invested capital comparable to similar 
investments with similar risks. (OO&&'s Application for 
Rehearing, pp. 13~2l.) 

a) The challenge to the commission's 
requirement that transition costs be 
collected by the year 2005 on the grounds 
of ~n unlawful taking is now moot. 

In their economic taking claims, PG&B arid Edison are 
essentially asking us to give them an absolute guarantee that 
they will receive full and complete recovery beyond the year 
2005. The law does not require such a guarantee. As the 
Preferred Policy Decision notes,·we are not required to 
guarantee full transition cost recovery. We are required only to 
design a rate structure the total impact of which provides the 
utilities with the opportunity to earn a fair return on their 
investment.· (Preferred Policy Decision, p. 123 (mimeo), 
emphasis in original, citing Duquesne Light Co. v. Barasch (1989) 
488 U.S. 299.) Our decision to give the utilities the 
opportullity to recover 100 percent of transition costs, while 
requiring them to complete collection by the elld of 2005, is 
consistent with the law on taking. (See 20th Century Ins. Co. v. 
Garamendi (1994) 8 Cal.4th 216, 292-293; Federal power .~om. v. 
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Hope Nat. Gas Co. (1943) 3~O U.S. 591, 601-603; Giles Lowery 
Stockyards v. Dept. of A9ricul~ (5th cir. 1977) 565 F.2d 321, 
324 &" 327.) 

However, no further discussion is necessary on this 
issue because with the enactment of AB 1890. the Commission's 
requirement that transition costs be collected by the year 2005 
has been superseded by the mandates set forth in the newly 
enacted Public Utilities Code Section 367(a). This section 
provides that, unless otherwise exempted by subdivisions (a) (1)­
(a) (5),17 -recovery shali not extend beyond December 31, 2001.­
(Pub. UtilI code, §367, subd. (a).) AS 1890 further provldes 
that transition costs ·[b)e adjusted through the periOd through 
March 31. 2002, to track accrual and recovery of-costs-provided 
for. , . ,- (Pub, util. COde, §367, subd, (d).) Thus, it is AS 

1890, and not the preferred Policy Decision which now controls 
the time limits for collecting the CTC, Accordingly, we need not 
address PG&E's and Bdison's taking argument concerning our 
requirement that transition costs be collected by the year 2005. 

b) PG&E's allegation that there is no 
recovery mechanism to avoid a possible 
confiscation is also moot. 

In its rehearing application, PG&E alleges that because 
there is no recovery mechanism to avoid a possible confiscation 
of property if a utility does not recover all its transition 
costs by the year 2005. the Preferred Policy Decision is 

17. These subdivisions provide for different ending dates for 
recovery for costs associated with employee-related transition 
costs; buy-out. buy-down, or renegotiation of power purchase 
contracts; Commission approved contracts to settle Biennial 
Resource Plan Update issues; nuclear incremehtai cost incentive 
plans for the Sad Onofre nuclear generating station; and 
exemptions provided in Public Utilities COde Section 374, (Pub. 
Util. Code, §367, subds. (a) (1) ... (a) (5).) 
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defective on its face. Although we disagree with this 
allegation, we believe that this issue is ~o longer before us. 
With the enactment of AB 1890, the statute rather than our 
Preferred Policy Decision now controls the time limits for the 
collection of the CTC. AB 1896 does Ilot provide for a mechanism 
for recovery beyond the time frame mandated. Accordingly, this 
Commission is not under a legal obligation to create such a 
mechanism. To adopt a mechanism would be inconsistent with the 
statute. 

c) PG&B's taking argUments related to fossil 
generating assets are moot. 

PG&E makes several taking arguments concerning fossil 
generating assets. Specifically, PG&8 claims that a confiscation 
has occurred because various fossil plant costs (e.g., fixed 
operating costs and mandated and necessary post-transition 
incremental capital costs) are not recoverable other than through 
the PX spot price, except under limited transmission reliability 
need situations, and thus the decision exposes those costs to 
rnark~t competition, only to largely ~bandon them in terms of the 
CTC recovery mechanism adopted~ PG&8 also asserts that the 
reduced return authorized on stranded fossil plant to a level 
below the cost of equivalent 10ng-te1m debt violates the 
COIMlission's constitutional obligation to set just and reasonable 
rates, which provide the utility with a reasonable opportunity to 
recover return on invested capital comparable to similar 
investments with similar risks. (PG&B'S Application for 
Rehearing, pp. 15·23.) Although we believe these allegations 
have no merit, the enactment of AS 1890 has made these issues 
raised by PG&E moot. 

With respect to the issue concerning recovery of 
various fossil plant costs that are of concern to PG&E, Public 
Utilities Code Section 367(c) addresses how these costs will be 
recovered. This statutory provision provides that these 
transition costs will: 
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-(ble limited in the case of utility·owned 
fossil generatlo~ to the uneco~omic portion 
of the net book value of the fossil capital 
investment existing as of January 1, 1998, 
and appropriate costs incurr.ed after December 
20, 199~, for. capital additions to generating 
facilit1es eX1sting as of ~ecember 20, 1995, 
that the (Clommission determines are 
reasonable and should be recovered, provided 
that the additions are necessary to maintain 
such faciiities through December 31, 2001. 
All 'going forward costs' of fossil plant 
operation, includlng6peration and 
maintenance, administrative and general, fuel 
and fuel transportation costs, shall be 
recovered solelY from independent Power 
Exchange ReVenues or from contracts with the 
Independent System Operator,. • (Pub. 
Util. Code, §367, subd. (c).) 

This statutory provision also provides for some exceptions 
related to l-eActive power/voltage support, namely must-run units, 
and fixed costs paid under fuel and fuel transportation contracts 
for particular utilities. (Pub. Util. Code, §367, subds. (c) (1) 

& (c) (2).) Thus, AB'1890 controls recovery of the various fossil 
plant costs, alld thus, this Commission need not address the 
taking issue raised on these same costs in PG&E's application for 
rehearing Of the Preferred Policy Decision. The issue is moot. 

with respect to the reduced rate of return authorized 
on. stranded fossil plant, it has been statutorily incol.-porated 
into law. Public Utilities Code Section 367(d) states, in 
pertinent part: -Recovery of costs prior to December 31, 2201, 

shall include a return. as provided for in Decision 95-12-063, as 
modified by Decision 96-01-009, together with associated taxes.-
(Pub. util. Code, §367, subd. (d).) Consequently, we no longer 
need to address the taking arguments raised on this issue, as 
they are now moot with the enactment of AB 189Q. 

2. Physical Taking 

PG&E also claims that there is an unlawful physical 
taking in violation of the federal and California constitutions, 
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because the decision mandates the physical occupation and control 
of PG&B's transmission system, implemented through the ISO and 
for the benefit of third parties which will compete with PGSB for 
retail sales. (PGSE's Application for Rehearing, pp. 24-28.) 

PG&B also asserts there is a physical occupation of its 
distribution systems because the Commission is compelling direct 
access. (PGSE's Application for Rehearing, p. ~4, fn. 41.) In 
particular, PG&B is arguing that that it -will have lost the 
ability to control its transmission system for reliability, 
economy power or retail access purposes, and by reference then, 
the ability to fully recoVer the sunk costs of its generation 
system through sales to those customers.- (OO&E's Application 
for Rehearing, p. 27.) 

We disagree that there has been an unlawful physical 
taking because bf our mandates in the Preferred policy Decision 
concerning the ISO's operation of the utilities' transmission 
facilities and the mandating of direct access through the use of 
the distribution systems as a means for promoting competition. 
Briefly, our mandates in these areas are merely a legitimate 
exercise of our police power to regulate these facilities that 
have been dedicated to public use in order to promote competition 
and lower consumer rates. (See Pacific Telephone and Telegraph 
Company v. Eshleman (1913) 166 Cal. 640, 677-678: Dolan v. City 
of Tigard (1994) 512 U.S. ___ , 129 L.Kd.2d 304, 316; Penn Central 
Transp. Co. v. New York City (1977) 438 U.S. 104, 124.) 

More importantly, we need not discuss these claims 
further, because the ISO and its operations, as well as direct 
access, are now statutorily mandated by AB 1890, which focuses on 
ensuring reliability and achieving meaningful competition. (See 
generally, Pub. util. Code, §§330. subds. (i). (l) (1), (m), & (r), 
§§334-340. & §§345-350, concerning the ISO; and Pub. Utile code, 
§330, subds. (k) (2) - (k) (3) & (n), §365, subds. (b) (1) - (b) (2), & 

§366, concerning direct access.) In Public Utilities Code 
Section 330, the Legislature expressed its intent that 
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·Califo~nia's publicly owned electric utilities and investor­
owned electric utili ties shotlld c6rrrnit control of their 
transmission facilities to the Independent System Operator.· 
(Pub. Util. Code, §330,· subd .. bn); see also, Pub. UtiL Code, 
§334.) Public Utilities Code Section 330 further stresses the 
importance of direct access in ·providing customers and suppliers 
with open, nondiscriminatory, and comparable access to 
transmissio~ and distribution services,· as a means for achieving 
meaningful competition. (Pub. Util. Code, §330, subd. (k) (3).) 
Thus, how the utility's transmission and, distribution systems 
will be used for purposes of electric restructuring,is now 
defined by statute, albeit consistent with the mandates of the 
Preferred pOlicy Decision. Accordingly, these physical taking 
issues set forth in PG&E's Application for Rehearing of the 
Preferred policy Decision are made moot by this legislation. 

B. Reduction Of Return on Equity TO A Level 10 
Percent Below The Debt Return. 

In the Preferred policy Decision, we reduced the rate 
of the return on equity to a level 10'percent below the debt 
return, because the risks associated with the generation assets 
will be reduced when the net book value of these assets is 
accelerated through the recovery of transition costs. We also 
said that this 10 percent reduction could be recovered by the 
utility's voluntary divestiture of at least 50\ of its fossil 
generation. (See Preferred policy Decision, pp. 111 & 123-124 
(mimeo) .) 

In its rehearing application, PG&E is not challenging 
the Commissioll' s authority to reduce the r'eturn on equity. 
Rather, PG&E argues that there is no record supporting the 
Commission's decision to reduce the return on equity associated 
with the recovery of the assets to a leVel 10 percent below the 
authorized debt returrt for fossil fuel units. 

Although we disagree that there is legal error, we note 
that this issue is moot. In the CCR, the parties were asked to 
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-address the positive and negative aapects of this reduction, and 
to consider impacts, if any, AB 1890 might have had on this 
reduced rate of return on equity.- (eCR, p. 6.) In the Roadrnap 
II Decision (D.96-12-088), supra, at pp. 31-33 (mimeo), we 
discussed the C(){TVl'lents we received to this question raised in the 
ceRe Of relevance is Rdison's willingness -to accept the return 
on equity as set forth in the Preferred policy Decision,· and the 
fact that it was not proposing that the commission -now reopen 
this deterrnhlation • 
• • •. - (Id. at p. 32 (mimeo), citing Edison's Comments to the 
CCR, pp. 11-12.) Further, PG&R and SDG&E asserted that AB 1890 
has confirmed the return set 
Decision. (Id.) We agreed. 
Pub. Util. Code, §367, subd. 

forth in the preferred Policy 
(Id. at p. 3"3 (mimeo), c~ting to 

(d).) In its Comments, SDG&E also 
stated that -the Preferred policy Decision's reduction of return 
on equity associated with generation facilities (was) 
appropriate.- (Id. at p. 32 (mimeo), citing to SDG&E'scomments 
to the CCR, p. 6.) In light of these comments and our position 
in Roadmap II Decision, the disposition of this issue raised in 
PG&R's rehearing application is unnecessary. 

C. Market Power & Voluntary Divestiture 

TURN alleges that the decision's treatment of 
horizontal market power issues is arbitrary and capricious, 
because it lacks adeqUate findings in support and is facially 
inadequate. (TURN's Application for Rehearing, pp. 13-16.) TURN 
further argues that no record supports the Corrmission's belief 
that a voluntary divestiture scheme is enough to mitigate the 
.unknown and unquantified risks of market concentration. 1& 

.... 
18. DRA agrees with TURN that the decision lacks adequate 
findings of fact and evidence. (DRA's Response, p. 12.) 
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(TURN's Application for Rehearing, pp. 13-16.) The Coaliti<;m of 
California Utility Employees (-CCUS-) also agrees that there are 
no evidence'- findings of fact, or conclusions of law to support 
the Commission's decision on voluntary divestiture. (CCUB's 
Application for Rehearing, pp. 8-9.) 

Specifically, both TURN and CCUE focus their attention 
on the commission's decision regarding voluntary divestiture. 
They allege that there are no adequate findings and conclusions 
of law, as well as no record evidence. to support t~e 
commission's determination that 50\ divestiture of fossil 
generating assets will serve to mitigate market power problems. 
(TURN's Application for Rehearing, pp. 13-15; CCUB's Appiication 
for Rehearing, p. 8.) TURN also claims that there is no evidence 
to support the commission'S proposed incentive for voluntary 
divestiture, which is an increase in the rate of return for the 
equity component of up to 10 basis points for each 10\ of fossil 
generating capacity divested. (TURN's Application for Rehearing, 
pp. 15-16.) CCUS also asserts that there is no record evidence 
to support any divestiture. (CCUs's Application for Rehearing, 
p. 8.) 

1. There Is A Record To Support Divestiture As 
A Means To Resolve Market Power Problems. 

Contrary to allegations set forth by TURN and CCUE, the 
record provides support for the corrroission decision to prescribe 
divestiture, as well as voluntary divestiture. California 
Department of General Services (·DGS·) stated that -[u)tilities 
must be completely divested of all generation assets, in order to 
have meaningful generation competition, in either a wholesale or 
retail market.- (Comments of DeS 6n the CPUC's proposal for 
Electric Industry and RegulatiOn Restructuring, filed J~ne 8, 
1994, p. 9.) The Independent Energy producers Association 
(.I1~p.) indicated that divestiture was a preferred solution to 
the market power concerns. (lBpts Reply Comments, filed./August 

.4It 23, 1995, pp. 10-11,) The Staff of the Bureau of Economics of 
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the Federal Trade Commission (ftFTC') indicated that although 
there are drawbacks, • (c)omplete divestiture would resolve the 
competition problem better than regulation of behavior.' (Reply 
Comments of the Staff of the Bureau of Economics of FTC, filed" 
August 23, 1995, p. 9.) John Fielder, Vice president of 
Regulatory Policy and Affairs for Edison, indicated a willingness 
to divest if there were unmitigated market power problems. CRT 
Vol. 32, pp. 4304, 4320, 4368.) SOO&~ believed that vOluntary 
divestiture of either generating stations or individual units, is 
one way· to mitigate concerns about market power. (Comments of 
SDG&R Supporting the CPUC's Proposed Preferred Policy Decision 
Adopting A Preferred Industry Structure, flied July 24, 1995, pp. 
17, A-23 &" A-26.) At least one party, the California Energy 
Commission, suggested a 'phased divestiture,' which is voluntary. 
(Comments of the 'CEC', filed June 8, 1994, p. 111-20, and 
Comments of CMA. filed June 8, 1994.) 

Therefore, TURN and CCUE are wrong that there is no 
evidence in the record to support divestiture as a means to 
resolve the market power problems. 

2, There Are Findings Of Fact And Conclusions 
Of Law concerning The Market Power problems 
In The Generation Market And The Need For 
Divestiture. 

In the Preferred Policy Decision, we made adequate 
findings of fact concerning the market power problems in the 
generation market, and the need for divestiture. We found that 
'[d)ivestiture of the utility's competitive generation assets 
from its regulated assets is the only structural option which 
will completely eliminate the utility's ability to engage in 
improper cross-subsidization,' and '(cloncentration of generation 
ownership in utilities remains a serious unmitigated market power 
concern,- (See Preferred Policy Decision, p. 193 (Finding of 
Fact No, 35); p. 198 (Findings of Fact No. 66) (mimeD).) There 
are also conclusions of law which address the market power 

. tit problems in the generation market. In the preferred policy 
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Decision, we concluded that la fully competitive market (would 
not be possible) unless and until • • • any significant lingering 
ability of the former monopOly utility to distort prices or 
restrict competition in the new competitive market (was 
eliminated).' (Preferred Policy Decision, p. 208 (Conclusion of 
Law No. 34) (mimeo).) We further concluded,that 'to ensure 
contestability in the generation market, [the Commission had) to 
eliminate any undue competitive advantages to existing firms and 
eliminate barriers to entry of prospective competitors.' 
(Preferred Policy Decision, p. 208 (Conclusion of Law No. 35) 
(mimeo) .) 

3. The Issue concerning the Adequacy of the 
Proposal for 50\ Voluntary Divestiture Is 
Moot. 

In response to the allegations of error set forth by 
'!URN and CCUE concerning the amount of voluntary divestiture, we 
consider them moot. In the CCR, the parties were asked to 
provide additional information as to the adequacy of the proposal 
to have utilities voluntarily divest at least 50 percent of their 
fossil-fueled generation assets in order to mitigate market power 
problems. (CCR, p. 5.) Nothing in the comments convinced us to 
modify our proposal for at least 50 percent voluntary divestiture 
of fossil generation assets. (Roadmap II Decision [0.96-12-088), 

supra, at p. 14 (mimeD).) '(H)e are still convinced that this 
proposal, at a minimum, is adequate for the time being." (Id.) 

This proposal has also served as a 'starting point which has 
allowed us to move forward with our (ongoing] examination of the 
market power issues relating to divestiture.- (Id.) 

Thus, the CCR provided the parties with an opportunity 
to corrvnent on our proposal for 50 percent voluntary divestiture. 
Accordingly, another opportunity is unnecessary. 

Further, it is noted that Edison recently filed an 
application for approval to· sell 100\ of its generating capacity 
through a Commission-approved auction process. ·This application 
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does not encompass the Mohave and Four Corners coal units in 
Nevada and New Mexico, and Edison's Pebbly Beach generation 
facility, located on Santa Catalina Island. (Edison's 
Application for Authority to Sell Gas-fired Electrical Generation 
Facilities, filed November 27, 1996. A.96-11-046, p. 2.)19 In 
this application, Edison is proposing to divest well beyond the 
minimum requirement of sO percent voluntary divestiture, and the 
focus of the Commission's examination wili be whether this 
divestiture proposal is sufficient to mitigate market power 
problems and not on whether the 50 percent is met. Therefore, 
the controversy over the adequacy of' the 50 percent becomes moot. 

Further, PG&E has acknowledged that ·even after the 50 
percent divestiture, • • . additional mitigation will ultimately 
be necessary.· (Order providing Guidance and COJ"wening a 
Technical Conference, supra, 77 F.E.R.C. '61,265, at p. 6 
(mimeo).) ·PG&E currently is considering additional generation 
divestiture.· (Id.) Thus, the proposal of 50 percent 
divestiture is also no longer the controlling factor for 
mitigating PG&E's market power. 

4. The Issue Concerning the Commission's 
Incentive for Voluntary Divestiture is Moot. 

In the Preferred Policy Decision, we provided an 
incentive for the utilities to voluntarily divest. (Preferred 
policy Decision, p. 101 (mimeo).) We concluded that lIit (was) 
reasonable to provide an incentive to the utilities to 
voluntarily divest their fossil fueled generation assets by 
granting an increase in the rate of return for the equity 
component of up to 10 basis points for each ,10\ of fossil 

19. PG&E filed its Application for Authorization to Seil 
Certain Generating Plants and Related Assets Pursuant to Public 
Utilities Code Section 851, A. 96-11-20, on November 15, 1996. 
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generating capacity divested, provided we have resolved any 
locational ~rket power concerns associated with the unit and 
authorize the transfer pursuant to §851,- (Preferred Policy 
Decision, p, 212 (Conclusion of Law No. 66) (mirneo).) In its 
rehearing application, TURN challenges our adoption of this 
divestiture incentive for a lack of a record. Although we agree, 
we believe that this issue by TURN in its rehearing application 
has been rendered moot by the subsequent consideration of this 
incentive. 

In the OCR, we asked the parties to provide additional 
information as to the adequacy of the incentive for divestiture, 
(CCR, p. 5.) We received comments from Edison, PG&E and ORA, and 
addressed these comments in the Roadmap II DecisiOn [D.96-12-

088), supra, at p. 15 (rnimeo). These corrrnents provided us with 
additional information regarding our proposal, but did 110t 
persuade us to modify or eliminate this divestiture incentive. 
(Id.) We further noted that we were -not foreclosing further 
consideration of the issue, ••• if warranted.- (Id.) 

Thus, the convnents provide us with information and a 
basis for ·continuing our divestiture incentive. To grant a 
limited rehearing to revisit this issue would not be usefUl, 
since the parties have already been permitted to address this 
particular issue as well as to provide information for our 
consideration. 

D. staffing, Reliability and Voluntary 
Divestiture 

CCUE's application alleges that the Preferred policy 
Decision fails to consider certain aspects of the proposed 
divestiture of generation facilities' effects on reliability. 
Specifically, CCUR claims that the policy decision is in error 
because it does not ensure reliability by guaranteeing employment 
for current utility staff for two years. There are two elements 
to this claim. CCUE argues both that the decision to require. 
divestiture erroneously did not consider reliability issues and 

39 



that reliability must be ensured by giving its members a two-year 
guarantee of employment. 

AB 1890, enacting new Public Utilities Code Section 
363, now requires that purchasers of divested generating 
facilities contract with the selling utility -to operate and 
maintain the facility for at least two years,- with certain 
exceptions. AD 1890 also requires that divested plant remain 
-available and operational- if necessary to ensure reliability 
under the standards set by the WSCC and the North American 
Blectric Reliability Council. (Pub. Util. Code, §362.) 

We have carefully considered CCUB's application and AD 
1890. We conclude that the Preferred policy Decision is not in 
error. Most importantly, since the relief CCUB requests has now 
been substantially enacted as Public Utilities Code sections 362 
and 363, the issue is moot. In addition, we believe that 
reliability issues at this level of detail were not material to 
the Preferred policy Decision. (ct. Pub. Util. COde, §1705.) 
The Preferred Policy Decision found that benefits would ensure 
from a new market structure and properly included generation 
divestiture as part of that restructuring. (Preferred Policy 
Decision, p. 189 (Findings of Fact Nos. 2 & 3) (mimeo).) At the 
same time, the Preferred Policy Decision provided for continuing 
regulatory oversight to prevent market imperfections and to 
ensure consumer protection. (Preferred Policy Decision, pp. 186-

188 (mimeo).) This was a SUfficient basis for the conclusion 
that divestiture should be included in the C~~ission's preferred 
electric restructuring policy. The issues raised by CCUE go into 
the mechanics of electric restructuring at a much greater level 
of detail and are not material to a decision articulating our 
pOlicy-level preference for restl~cturing. 

To the extent that CCUE claims that the preferred 
policy must have included a specific determination on employment 
matters for generation facility staff in order to escape error, 
we disagree. Although the commission has authority oVer 
utilities' employment practices, we did not need to exercise that 
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authority in order to articulate our preferred policy. (See 
General Telephone Co. v. Public Utilities com. (1983) 34 Cal.3d 
817, 827.) When the Preferred Policy Decision was issued, the 
detailed question of employment practices was not ripe for 
examination and CCU8's suggestio~ was not the sole solution to 
possible problems. 

Likewise, to the extent CCUE clain~ that the goals of 
our preferred policy should encompass the possibility of 
potential shortages and high prices, its application does not 
demonstrate error. If shortages and high prices were to develop 
we would have had the opportunity to respond to those occurrences 
when they occurred; we were not required to do So in enumerating 
the goals Of our preferred policy. Also, as CCUE itself points 
out, our preferred policy required the ISO -to maintain frequency 
control and comply with all standards- o~ the Northern American 
Electric Reliability Council and WSCC. (preferred Policy 
Decision, p. 33 (mimeo), emphasis added.) The tenn -ail 
standards,- includes the WSCC's requirement that utilities 
maintain a capacity -planning reserve,- We do not believe 
further clarification beyond this statement is necessary. 

R. Mandatory Buy-sell Requirement 

Joint Applicants I allege that the COIm\ission's 
justification for requiring that the electric utilities 
exclusively sell and purchase power through the PX for fiVe years 
is not supported by the record and is poor public policy. (Joint 
Applicants' Applicati6n for Rehearing, p. 3.) 

In the Preferred Policy Decision, ,we stated, that. there 
was "no reason why participation should not be wholly voluntary 
for all buyers and sellers other than the investor owned 
utilities jurisdictional to th(e) commission.- (Preferred Policy 
Decision. p. 51 (mimeo).) Thus, it dete1~ined that the investor 
owned utllities would -be required to bid all of their generation 
into the Power Bxchange and satisfy their need for electric 
energy on behalf of their full service customers with purchases 
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made from the Bxchange,· during the five year transition period. 
(Preferred policy Decision, p. 51 (mimeo).) 

We were motivated by a number of factors to adopt this 
·temporary- reqUirement. These factors included-reduc(ing) the 
scope and burden of the regulatory issues associated with 
determination of the dimension of the assets which (were) non­
competitive in a transparent market, ensur(ing) that those 
customers who elect to rely upon their distribution utility to 
procure their electric energy will receive the benefits of those 
competitive market prices, and provid[ing) a sufficient depth to 
the Exchange that its market signals may be relied upon as a 
benchmark for choices to opt .for contracts for differences or 
direct access.- (Preferred policy Decision, pp. 51-52 (mimeo).) 

1. Contrary to the Allegations of Joint 
Applicants If the Record Supports the 
Mandatory Buy-Sell Requirement. 

In reviewing the record, which included the comments of 
parties and the transcripts, there is support for the creation of 
a power pool, for the sake of efficiency. For example, one party 
noted: -The concept and structure of a wholesale power pool is 
critical to the efficient operation of a competitive wholesale 
market.- (Comments of the American Wind Energy Association, 
filed June 8, 1994, p. 8: see also, John Bryson's Comments, RT 
Vol. 1, p. 55.) Another party, Los Angeles Department of Water 
and .Power (-LADWP-) noted that -(t]he use of a wholesale power 
pool has the potential to transition the State's electric utility 
industry from its current monopoly structure to a competitive 
market structure in the least disruptive manner.- (LADWP's 
Response to the CPUC's Proposals for Restructuring the Electric 
Utility Industry in California, filed July 24, 1995, p. 3~) 

Specifically, in terms of the mandatory buy-sell 
requi1'ement, there is a record to support the Conmission's 
requirement that the utilities -bid all their generation into the 
Power Exchange, and satisfy their need for electric energy on 

42 



L/cdl· 

behalf of their full service customers with purchases made from 
the Bxchange,- The mandatory buy-sell requirement appears to 
have been patterned after the UK model. In explaining the UK 
model, the Comments of Edison to Order Instituting Rulemaking and 
Order Instituting Investigation, dated April 20, 1994, filed June 
8, 1994, pp. 11-12, stated: 

-[Alll power suppliers bid prices into the' 
England-Wales pool for each half hour. The 
pool then determines the market price for 
that half hour based on the price of the . 
highest winning bid; the pOOl purchases all 
the energy needed to meet the region's needs 
at that price. Distributors and direct access 
customers in turn must then buy from the pool 
at this price. In effect, all.energy 
produced in the nation is sold to and bought 
from the pool at one price.-

Bdison also noted in these comments: -Without the creation of a 
region-wide power pool having some of the characteristics of the 
Bngland-Wales pool, the efficiencies sought by the Corrrnission 
will have no. realistic opportunity to arise. Such a market 
mechanism is also the key to the Commission's ability to preserve 
a reliable electric services infrastructure in a direct access 
world.- (Comments of Bdison to Order Instituting Rulemaking and 
Order Instituting Investigation, dated April 20, 1994, filed June 
8, 1994, p. 28.) Further, the MOU in particular provides support 
for the mandatory selling requirement, because it states that 
-[d)uring the transition period, the parties expect that the 10Us 
will bid all their generation into the power exchange consistent 
with PBRs, nuclear settlements and other mechanisms for 
recovering approved revenues.- (MOU, p. 5.) Thus, based on the 
above, there is record support for the Commission'S adoption of 
the mandatory buy-sell requirement. 
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• 2. Joint Applicants I Raise Policy Arguments, 
Not Legal Arguments, Concerning Mandatory 
Buy-Sell. 

In their rehearing application, Joint Appiicants I 
argue that -barring utility participation in the existing 
interstate wholesale power market is poor public policy, and 
threatens ratepayers with significantly higher electric 
rates.- 20 (Joint Applicants"I's Application for Rehearing, pp. 
5-13.) Joint Applicants I also offer suggestions f~r addressing 
the policy concerns that the Commission had in adopting the 
mandatory bUy-sell. (Joint Applicants I's Application for 
Rehearing, p. 13-19.) The focus of Joint Applicants I's argument 
here is the impact that the mandatory buy-sell requirement will 
have on Western Regional Wholesale Power Market. 

By these arguments, Joint Applicants I are merely 
raising public policy arguments, rather than"legal arguments • 

. ~ These arguments have been raised before and continue to provide 
no basis for rehearing. Thus, we will not address them in the 
context of this order disposing of the rehearing applications. 

20. DRA and Electric Clearinghouse, Inc. agree that the 
mandatory buy-sell requirement would exacerbate market power 
problems and would inhibit the development Of a healthY and 
robust market. (See DRA's Response, pp. 6-1; Electric 
Clearinghouse, Inc.'s Response, pp. 2-3.) 
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F, Commission Jurisdiotion Over Marketers, Brokers 
and Aggregators. 

In the Preferred Policy Decision, we stated that our 
'consumer protection role way be enhanced if (it) retai~(ed) the 
ability to require energy service providers, including marketers, 
brokers and aggregators, to register with or obtain a li~ense 

from this commission. I (preferred Policy Decision, p. 188 and p. 
217, Conclusion of Law No. 110 (mimeo).) Before imposing such a 
requirement, we indicated that we would consider 'whether 
existing commercial safeguards embodied in the California 
Department of Consumer Affairs or the Federal Trade Commission 
[were) sUfficient to protect consumers in the restructured 
electric services industry,- We also stated that we would pursue 
the issue of registration or licensing·in its roadmap 
implementation phase. (preferred Policy Decision, p. 188 

(mimeo) .) 
In theirrehear!ng application, Joint Applicants II 

challenge the registration or licensing requirement for two 
reasons. (Joint Applicants II's Application for Rehearing, pp. 
7-11.) First, they claim that the commission does not have 
jurisdiction over power mark~ters, brokers, and ag9regators. 
(Joint Applicants II's Application for Rehearing, pp. 7-10.) 

Second, Joint Applicants II assert that there is no demonstrable 
need for any such regUlation, and that the record is insufficient 
to support the conclusion that the commission's consumer 
protection role might be enhanced by requiring these entities to 
either register or obtain a license. (Joint Applicants II's 
Application for Rehearing, pp. 10-11.) 

Although we disagree with Joint Applicants II's 
allegations, AB 1890 has rendered moot those issues concerning 
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whether we have jurisdictiol'l over marketers, brokers21 and 
aggregators, and whether such regulation is necessary. Although 
marketers, brokers and agg~egators are exempted from our 
jurisdiction as public utilities as defined by Public Utilities 
Code Section 218 (see Pub. util. Code, §216, subd. (i», AB 1890 

has given the Commission jurisdiction over these entities as 
energy service providers for purposes of consumer protection. 
(See Roadroap II Decision [D.96-12-098), supra, at p. 17 (mime6).) 
Further, the Legislature believed that in order to protect the 
consumer, it was important to require that energy service 
providers be required to register. (Id. at pp. 17-18 (mimeo), 
quoting AB 1890, §1 (d) .) . Thus, AB 1890 provides for Conmissi()n 
jurisdiction over these entities, and mandates a registration 
prOgram. (See generally, Pub. Utile Code, §§331 & 394-396.) 

G. Direct Access Limitation. 

In the Preferred Policy Decision, the Commission had 
given the parties an ()pportunity Bto recommend proposals for 
direct access, includfng eligibility parameters in the initial 
phase of direct access, consistent with the principles outlined 
for direct access and real-time and time-of-use rate options.­
(Preferred Policy Decision, pp. 65 & 220 (Ordering Paragraph No. 
6) (mimeo).) The parties were also asked to carefully consider 
whether a minimum phase-in schedule was necessary or whether 
eligibility can be held opel'l to all electricity consumers sooner 
than five years, or perhaps after the twelve-month initial phase. 
(Preferred Policy Decision, pp. 69 & 221 (Ordering Paragraph No. 
6) (mimeo).) 

21. It is noted that the Commission OIlly has jurisdiction over a 
broker if it is an aggregator, as defined by Public Utilities 
Code Section 331(a). (See discussion in Roadmap II Decision 
(D.96-12-08S), supra, at p. 18 (mimeo).) 
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In the absence of an agreement between the parties for 
an earlier implementation of direct access, the Commission 
proposed a minimum five year phase-in program, commencing no 
later than January 1, 1998. (Preferred Policy Decision, p. 65 
(mimeo).) Thus, direct access was required to be cOmpleted by 
January 2003. The Co~~ission also set forth a -default schedule­
for phasing in direct access for all three large investor owned 
utilities: Edison, PG&B and SDG&E. This included an 800 MW 
participation limit for Edison and PG&8, and 200 MW participation 
limit for SDG&E. (Preferred Policy Decision, pp. 66 & 220 
(Ordering paragraph No.6) (mimeo).) The Commission also 
adopted, as a reasonable eligibility parameter, the MaU's 
suggestio}} of an 8 MW threshold limit to be applied to individual 
customers and aggregated customer groups for the initial phase. 
(Preferred Policy Decision, p. 68 (mimeo).) 

In their rehearing application, Joint Applicants II 
assert that the evidence does not support the Commission's 
decision to limit participation in the direct access market 
during the initial five years of the electric restructuring 
program. Specifically, these assertions focus on the 
commission's schedule for the five year phase-in of direct 
access, especially the 900 MW limit in the first year, and on the 
threshold limit of a r~ set forth in the Preferred Policy 
Decision. Joint Applicants II also argue that the decision fails 
to provide findings of fact and conclusions of law on this 
matter, and thus, the decision fails to comply with Public 
Utilities Code Section 1705. (Joint Applicants II's Application 
for Rehearing, pp. 11-14.)22 

22. TURN and DRA agreed with these allegations. TURN stated 
that there was a lack of record evidence, findings of fact or 
conclusions of law to adequately support the -adopted limitations 

(Footnote continues on next page) 
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These issues concerning direct access eligibility have 
been made moot by AD 1890 and subsequent events. In the Roadmap 
II Deci~ [D.96-12·088), supra, at pp. 16-17 (mimeo), we 
described how this legislation has affected the time-frame for 
the -default schedule,- namely that any phase·in must be 
completed by January 1, 2002. We further noted"that-(a)s a 
result of the shortening of the time, other aspects of the 
-default schedule,- e.g. total number MW available for 
participation and threshold limitations for eligibifity, may 
(have been) affected.- (Jd. at p~17 (mimeo).) In addition," 
the utilities have reCOmmended faster time schedules in their -
recent filings. (Id.) FUrther, although no consensus has been 
reached on a particular phase-in proposal, the Direct Access 
Working Group (-DAWG-) has offered some alternatives foi~c the 
corrvnission's consideration. (DAWG's Report: DeSign and 
Implementation of Direct ACC~BS programs, dated August 30, 1996, 

. - - 2l Sect10n 4.3, pp. 4-20 to 4-28.) 

(Footnote cOlltinued from previous page) 

on participation in th¢direct access mark~t.· (TURN's Response, 
pp. 15-16.) ORA agreed that the adopted -direct access phase-in 
schedule [was) overly restrictive and lack led) support in the 
record. (DRA's Response, p. 1.) 

23. Our discussion today concerning the phasing-in of direct 
access does not constitute a final determination as to how we 
will order implementation of direct access~ Issues related to 
direct access, such as whether a phase~in is necessaiY,or if 
ther~ is a phase-.in program. how it witl be accomplished, will be 
addressed in a future decision. . 
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Based on the above, we believe that the -default 
schedule- set forth in the Preferred Policy Decision is no longer 
appropriate, or even necessary.24 Accordingiy, it is 
unnecessary to address the issues concerning this schedule raised 
in Joint Applicants II's rehearing application. 

IV. SECTION 170$, CTC AND RELATED ISSUES 

A. Seotion 1708 Was N6tViolated Because the 
Preferred Policy Deoisi6ndid not Modify-Any 
Existing Commission Orders. 

According to PG&B, the Commission's adoption of the 
Preferred Policy Decision violates Pubiic Utilities COde Sections 
1705 and 1708 because the Corrmissi~nfailed to provide parties 
with an opportunity to be heard, as provided in the case of 
complaints. and held no evidentiary hearing before itadopt~d an 
order which rescind's prior Commission orders and decisions. 25 

PG&B asserts that the intent behind its procedural challenge -is 
to preserve its legal rights primarily with regard to CTC 

24. However. this does not prohibit any party from proposing and 
supporting. for our consideration; a modified version of the 
-default schedule- that is consistent with the mandates set forth 
in AB 1890. - -

25. Section 1708 states in relevant part~ 

-The COmmission may at any time, upon notice 
to the parties. and with opportunity to be 
heard as provided in the case of complaints. 
rescind, alter, or amend any o~der or 
decision made by it .•.• -

Section 1705 sets out the hearing process for complaints: 

-At the tim~ fixed -for any hearing .•. , the 
complainant and (the other parties), •.. 
shall be entitled to be heard and to 
introduce evidence.-
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treatment. As indicated earlier, it may be that the defects in 
the record on CTC can be addressed in upcOming CTc implementation 
proceedings.- (PGSeR's Application for Rehearing, p. 13 fn. 19.) 

Regardless of PG&B's strategic reasons for asserting Violations 
of Public Utilities Code Sections 1705 and 1708, those arguments 
lack legal merit. 

PG&R ciaims a statutory right to evidentiary hearing 
before the Commission may fundamentally change its existing 
regulatory structure. Howev~r, it has misconstrued the statutes, 
as Section 1708 only requires the commission to provide an 
opportunity to be heard as in the case of complaints (which ~ 
require an evidentiary hearing), before the Commission may 
-rescind, alter, or amend any order or decision made by ita. 

Public Utilities code Section 1732 requires an 
application for a rehearing to set forth specifically the ground 
or grounds On which the application considers the decision or 
order to be unlawful. Although PG&B claims that ·(t)he policy 
decision, expressly, as well as impliedly, rescinds, alters and 
amends numerous Commission decisions,· it has not 'alleged that 
any particular decision has been amended. PG&B has failed to 
make the showing require,d by Section 1732, and on this basis 
alone, its application for rehearing should be denied. 

We further tlote that the law does not guarantee utility 
investors the right to an evidentiary hearing before the 
Commission may consider changes to the regulatory structure. 26 

-26. It is noted that the Commission has the option, if it 
wishes, to hold evidentiary hearings before it changes an 
existing regulatory structure. For the Electric Restructuring 
proceeding, we have reserved such an option. In the Roadmap 
Decision (0.96-0)-022], supra, at p. 13 (mlmeo), we stated: 
-Each Assigned conmissioner will. conVene an initial scoping 
workshop to further define issues to be discussed by these 
Working. Groups and. any ta'ctual matters which. may best be resolved 
by hold1ng evident1ary hearings.-
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(Cf. HQQd v. Public Utiiities Commission (1971) 4 Cal.3d 200; 
Duquesne Light Co. v. Barasch, supra.) Although utility 
investors may have Vremised their investment strategies upon the 
existing regulatory scheme, like ratepayers, they have no vested 
interest in the existing raternaking structure. 

This COmmission has consistently referred to its 
restructuring order as a policy decision which announces the 
Commission's preferred view of the electric industry. The 
decision orders the utilities to propose industry models for 
implementing the Cooroission's policies. The CorrrnissioJi's 
adoption of implementation models may alter or amend an eXisting 
cooroissioll decision. However, the impact of the Preferred Policy 
Decision upon utility rates, service, or practices is speculative 
at this point, so it is impossible to identify which, it any, 
existiI'lg orders or decisions may have been modi.fied. For all of 
these reasons, PG&B's assertion of error lacks merit. Once the 
means of implementing the preferred Policy Deci.sion is 
identified, it will be evaluated to detenmine if its adoption 
would alter any commissi.on decision. If so, the requirements of 
Section 1708 will be followed. 

B. The Adoption of Findings of Fact and 
Conclusions of Law Based Upon Evidence Received 
in a Non-Trial Setting Does Not Violate Public 
Utilities Code Section 1705. 

PG&E argues that the requirement of a trial-type 
hearing mandated by Section 1708 means that findings of fact and 
conclusions of law based on anything short of a trial-type record 
cannot support a decision of such magnitude as the Preferred 
Policy Decision. 27 As noted above* PG&E has failed to establish 

27. Section 1705 states: -(T)he decision shall contain, 
separately stated, findings of fact and conclu.s·ions of law by the 
comnission on all issues material to the order or decision.-
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the applicability of section 1708 to this,decision. 
The real issue is what type Of proceeding will provide 

the requisite notice and opportunity to be heard before the 
Preferred Policy Decision may be adopted. As explained by the 
California Supreme Court it is settled that utility ratemaking is 
a legislative function, and 

.' .•• the prescription of public utility 
rates by a regulatory commission, as the 
authorized representative of the legislature, 
is recOgnized to be essentially a legislative 
act. colorado Interstate Gas Co. v. Federal 
power commission, 324 U.S. 5S1 (1945). As a 
ratepayer would have no constitutional right 
to p~rticipate in,a legislative proced~re , 
sett1ng rates, th1S right to be h~ard 10 a 
commission proceeding exists at all only as a 
statutory and not a constitutional right.'· 

(Wood v. Public Utilities Commission. supra, 4 Cal.3d at p. 292, 
quoting Pubiic Utilities Com'" of State of Cal. v. United States 
(9th Cir.1966) 356 F.2d 236, 241, cert. den, 385 U.S. 816.) 

Absent a statutory requirement for an evidentiary 
hearing, the establishment of procedures by which a showing shall 
be made to the CorrmissioJl and the basis of any necessary finding 
is within the COlMlission's plenary authority granted by Section 
7()1, The preferred Policy Decision arose from a rulemaking 
proceeding28 that was commenced to reform regulation Of the 

28. Article 3.5 of the Commission's Rules of Practice and 
Procedure states: 

IlRulemaking is a formal Corrmission proceeding 
in which written proposals, comments, or 
exceJ?tions are used instead of evidentiary 
hear1ngs.- (Code of Regs., tit. 20, §14.1.) 

(Footnote continues on next page) 
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electric services industry in response to customer demand for 
choice and the presence of competition. Under the rulemaking 
procedure, the Commission is authorized to rely upon written 
proposals, comments, or exceptions instead of evidentiary 
hearings to develop its preferred electric industry structure. 

As it did in the proceeding underlyirtg the Wood 
decision, the Commission has followed its adopted procedure for 
accomplishing its regulatory task. Section 1705 does not require 

. . 

evidentiary hearings in rulemaking proceedings. No violation of 
due process has occurred. 

Section 1732 requires that at a minimum, PG&B must 
info~~ the Commission of the findings a~d conclusions it believes 
to he unfounded. -The applicatioh for a rehearing shall set 
forth specifically the ground or grounds on which the application 
considers the decision or order to be unlawful.- Absent specific 
assertions about the lack of eVld'entiary record, PGSeB apparently 
concedes that Some evidence exists to support each one of the 
findings and conclusions in the pOlicy Decision.2~ PG&E has 

(Footnote continued fr~~ previous page) 

-The commission may elect to apply rulemaking 
to .•• (p)roceed1ngs to establish rules, 
regulations, and guidelines for a class of 
public utilities or of other regulated 
entities,- (Code of Regs., tit. 20, §14.2.) 

2~, -(I]f there is evidence to support the (clOmmission's 
factual findings and conclusions, and those findings and 
conclusions are the basis for the (C)omffiission's order or 
decision, further· review by this_ court, is-for€wlose<L· (Camp 
Meeker Water System. Inc. V. Public Utilities Com. (1990) 51 
Cal.3d 845, 864.) 
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failed to substantiate its claim that the findings and 
conclusions of the policy Decision lack an adequate evidentiary 
basis. 

c. Challenges to the Competition Transition 
Charge. 

In the Preferred Policy Decision, pp. 210-211 

(Conclusion of Law No. 57) (mimeo), we adopted the CTC as a 
nonbypassab1e charge and impOsed it on -all customers who were 
retail customers on or after December 20, 1995, whether they 
continue to take bundled electric service from the current 
utility or pursue other electric service options.- Through the 
CTC, we allowed the utilities to recover their costs associated 
with contracts for power and prior regulatory commitments, 
particularly nuclear power costs. As to other generating plants, 
we provided for an accelerated recovery of the net book value of 
undepreciated assets and other fixed obligations, combined with a 
reduction in the return on. those assets which make claims for 
transitional support. (See Preferred Policy Decision, pp. 3-4, 

113-116 & 134-135 (mimeo).) 
We also determined in the preferred Policy Decision 

that transition costs would be allocated to all electric 
customers using the Equal Percentage of Marginal Cost (-BPMC-) 
allocation methodology. Transition cost recovery was capped so 
that the price for electricity, on a kWh basis, did not rise 
above rate levels in effect as of January 1, 1996, without 
adjustment for inflation. (Preferred policy Decision, p. 142 

(mimeo) .) 
Although it has confirmed the Preferred Policy 

Decision's detenminations on the CTC in many respects, AB 1890 

has modified some of the CTC requirements set forth in the 
Preferred policy Decision. For example, the Le9islatu~e provided 
for exemptions to the nonbypassable CTC. (See Pub. Util. Code, 
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§§369, 312 & 314.) lO Also, in order to insulate ratepayel.'s from 
these exemptions, a -fire wall- was created. (Pub. Uti!. Code, 
§330, ·subd. (v); see also, Pub. Util. Code, §367, suhd. (e).) 
Other "examples include the tollo~in9t as discussed previously, 
the time frame for collecting the CTC set forth in the Preferred 
Policy Decision has been superceded (see Pub. Util. COde, §367); 

recovery of CTC is subject toa rate freeze and rate reduction 
(see Pub. Utili code, §330. subd. ," (w) and §3.68). In disposing of 
the issues related"to the eTC in the rehearing applications, we 
have considered the impacts of AD 1890. on these matters. 

We have carefully reviewed the assertions of error 
concerning the etc and "conclude that some issues on rehearing 
have been rendered moot with"the enactment of As 1890.. For those 
issues not rendered moot, no legal error has been shown. Bach of 
the allegations of error is addressed in detail below. 

lO. It is noted that AB 1890. permits electrical corporation to 
apply to this Commission for an order that woUld exempt a 
particular class of customer or category of electricity 
consumption from paying the Cl'C. Thus, the C<>mnission has 
authority to grant an exemption; ~owever, such an exemption would 
be subject to the fire wall specified in Public Utilities Code 
Section 367(e). (See Pub. Util.COde, §313.) 
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1. Issues Related to the Notice Required Before 
the Commission May Impose the CTC on 
CUstomers as of December 20, 1995 Are Moot. 

The BPUC claims the commission erred by imposing the 
CTC on customers without timely notice, which is a matter of 
concern to customers that conceived and substantially developed 
bypass projects prior to the date of the preferred Policy 
Decision. Although we disagree with the ~erits of BPUC's claim, 
we need not address this lssue. AB 1890 has codified the 
Commission's detebminatiori that Unless otherwise statutorily 
exempted, the eTC will be impos·ed on: 

·all.existin~ a~d ~uture.cons~ers !n the 
serv1ce terr1tory 1n which the util1ty 
provided electricity services as of December 
20, 19951 provided, that the costs shall not 
be recoverable for new customer load or 
increrneiltal load of an·existing customer 
where-the load is being met through a direct 
transaction and the transaction does not 
otherwise require the use of transmission or 
distribution facilities owned by the utility 

• (PUb. Util. Code, §369.) 

Thus, whether any notice was or was not legally required is now a 
moot question. since the Legislature has statutorily determined 
who will pay the CTC, we need not determine this issue. 

a) The Exact Magnitude of the CTC or the CTC 
Collection Mechanism Need Not be 

. Established prior to the Adoption of the 
CI'C. 

EPUC claims that the magnitude of the CTC and the 
collection mechanism must be revealed to customers prior to 
attachment of CTC responsibility to enable customers to make 
informed choices between continued utiiity service and non~ 
utility alternatives. The lack of that information renders the 
c6tnnlission's notice of eTc liability, provided in the Preferred 
Policy Decision, ~nvalid,according to BPUC. 
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Wit~ the enactment of AD 1890, this issue also has been 
rendered moot. However, we note that the Preferred policy 
Decision adopted no new rates for electric utilities, and indeed, 
it capped rates on a per kWh basis, as of January 1, 1996. Since 
no new rates were adopted in the preferred Policy Decision, there 
are no rates about which to notify customers. The Preferred 
Policy Decision simply adopted the notion that all those who were 
utility customers on December 20, 1995 are liable "f6r their share 
of transition costs. BPUC cites no authority for its proposition 
that customer liability for a charge cannot be established in 
concept, prior "to the adoption of a specific rate. 

EPUC's arguments are an attempt to forestall the 
Commission from applying t~e GTe to a customer who made a 
business decision based upon pre-existing rate or service levels. 
BPUC is not entitled to the relief it seeks. 

b) -The Issue Rela.ted to the Applicatiol1 of 
the CTC to CUstomers Who Have DeVeloped or 
Procur~d Ele~tricity from Non-Utility " 
sources Within the Pre-Existing Regulatory 
Framework Is Moot. 

ARCA argues that the ere should apply only to departing 
customers who exercise new options that become available as a 
result of restructuring. Application of the CTc to customers who 
use preexisting options, for which the utilities were already at 
risk, would be inconsistent with the rationale underlying the CTC 
and the FERC's interpretation of stranded cost liability, 
according to AReA. ARCA and EPUC request that the foliowing 
types of customer bypass be exempt from the CTC: 

Self-generation, 
COgeneration, " 
Taking service across the fence, and 
Taking service from an irrigation district. 

In addition, the parties assert that the following retained 
utility load shouid be exempt from the C'1'C: 
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Deliveries pursuant to an agreement with the 
utility to defer construction of c~eneration 
facilities in favor of continued ut1lity 
service, and 

Incremental lO-Eld for which the utility did 
not incur any stranded costs. 

Finally, customers that began development several years earlier~ 
such that their projects will begin operation during the 
transition period should be exempt from the CTC, according to 
BPUC, 

These issues have been rendered moot by AS 1890. 
Public Utilities Code Secti~n 372(a) provides exemptions for 
certain self-cogeneration, cogeneration facilities and emergency 
generation equipment which fall under specified criteria and meet 
certain' requirements. (Pub. Util. code, §372, subds. (a) (1)­

(a)(3); see also, Pub. util. code, §372, subds. (b)-(e).) The 
Legislature enacted these exemptions -to encourage and support 
the development of cogeneration as all efficient, environmentally 
beneficial, competitive energy resource that will enhance the 
reliability of local generation supply and prOmote local business 
growth.- (Pub. util. COde, 373, subd. (a).) Also, Public 
Utilities Code Section 374 sets forth exemptions for specified 
loads served by irrigation districts, and loads for Merced 
Irrigation District and -irrigation districts, water districts, 
water storage districts, municipal utility districts, and other 
water agencies which, on December 20, 1995, were members of the 
Southern San Joaquin Valley Power Authority, or the Eastside 
Power Authority.- (Pub. util. Code, §374.) Thus, the enactment 
of these statutory prOVisions has essentially mooted the issues 
raised by AReA. 

However, we note our disagreement with the allegation 
that the application of the ere to customers who use preexisting 
options would be inconsistent with the rationale underlying the 
ere and the ~BRC's interpretation 0'£ stranded cost liability. The 
FBRC decisions cited by the applicants for rehearing are clearly 
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inapposite to the CTC, since the FBRC in its Order No. 888 has 
recently affirmed the states' authority to collect the stranded 
costs'of retail generation. 

Also, we reject BPUC's assertion that imposing the CTC 
upon customers whose utility loads are reduced as a result of a 
change in the Use of existing cogeneration facilities or the 
comnencement of operations of new cogeneration facilities would. 
have been prohibited by PURPA. Since AB 1890 has rendered moot 
the issue 6f imposing CTC on load served by a self-cOgeneration 
or cogeneration facility, we need not elaborate on this issue. 

D. The Commission properiy Imposed the CTC upon 
Retail Customers Of utilities Prior to XSBuance 
of PERC's Order No. S88. 

BPUC asserts that the CTC should not have been imposed 
before resolution of the potential jurisdictional conflict 
between the CPUC and the FBRC oli the development and application 
of the CTC. BPUC cites no federal or state law in support of its 
claim that the Commission's adoption of the CTC is legally 
contingent upon FBRC action. Moreover, the argument is moot, as 
the FERC has addressed the relationship between federal and state 
jurisdiction oVer stranded generation costs in FBRC's Order No. 
888, supra, at p. 555 (rnimeo), which stated a 

-(WJe have made a policy determination that 
the recovery of retail stranded costs -- an 
issue oVer which either this Commission or 
state comrnissi~ns could exercise authority by 
virtue of their jurisdiction over retail 
transmission in interstate commerce and over 
local distribution facilities and services, 
respectively -- is primarily a matter of 
local or state concern that should be left 
with state commissions. a 

The FBRC confirmed that the distinction between retail 
transmission and local distribution facilities wiil continue to 
be subject to a case-by-case detel~ination, using the FBRC's 

~ technical test. Moreover t the FBRC con~itted itself to develop 
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mechanisms to avoid regulatory conflict with states and to 
provide jurisdictional certainty.31 EVen if none of the 
facilities are found to be local irl nature, the PERC acknowledges 
that the states have ample authority to collect stranded retail 
costs from a departing customer. 32 

RPUC has not specified any other jurisdictional issue 
it believes must be resolved between this commission and FERC 
before identification of the customers responsible for CTC may be 
made. The FERC has concluded that state regulatory agencies have 
ample authority to provide for collection of strallded electric 
generation costs, whetller through the state's jurisdiction over 
local distribution facilities or the delivery of energy to end 
users in general. BPUC's argument lacks merit. 

31. FERC statedt -Therefore, in instances of unbundled retail 
wheeling that occurs as a result of a state retail access 
program, the [FERC) will defer to recommendations by state 
regulatory authorities concerning where to draw the 
jurisdictional lioe under the (FERC's) technical test for local 
distribution facilities, and how to allocate costs for such 
facilities to be inclUded in rates, provided that such 
recommendations are consistent with the essential elements of the 
Final Rule. • • • The (FERC) will consider- jurisdictional 
recommendations by states that take into account other technical 
factors that the state believes are appropriate in light of 
historical uses of particular facilities.- (Order No. 888, 
supra, at pp. 437-439 (mimeo).) 

32~ -Thus, while [the FERC] believe[s) in most cases there 
will be identifiable local distribution facilities subject to 
state jurisdiction, (the FERC) also believe(s) that even where 
there are no identifiable local distribution facilities, states 
nevertheless have jurisdiction in all circumstances over the 
service of delivering energy to end users. Under this 
interpretation of state/federal jurisdiction, customers have no 
incentive to structure a purchase so as to avoid using 
identifiable local distribution facilities in order to bypass 
state jurisdiction and thus avoid being assessed charges for 
stranded costs and benefits." (Order No. 668, supra, at pp. 436-
437 (mimeo).) 
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R. TURN's Argument Concerning Double Recovery Is 
Moot. 

TURN asserts that the CorrroissioJ'l callnot allow recovery 
of and return on full utility inVestment through the CTC because 
authorized rates of return were previously set at levels that 
compensate the electric utilities for competitive risks; to do so 
results in a -double recovery· of utility investment~ DRA 
supports TURN's position. 

Under traditional cost of service regulatioll, 
competitive risks were considered. The Commi.ssion f'irst 
considered competitive risk in setting electric utility return on 
equity (-ROE·) in 1987. It observed that SDG&R might have beel} 
experiencing some additional risks stemming from competition in 
markets which had traditionallY been treated as monopolies; it 
agreed with SDG&B that increased risks associated with 
fundamental changes in the electric industry in response to 
competitive pressures would be considered by investors to some 
extent. eRe Pacific Gas and Electric Company, [0.87-12-068) 

(1987) 27 Cal.P.U.C.2d 171, 177.) The cost of capital decisions 
in subsequent years confirmed that the Commission was COgnizant 
of bypass risk when it set utility returns on equity. However, 
while the Commission ·considered· competitive risk, it has never 
quantified the compensation in the utility's ROE for that 
risk. 3) 

33. In its 1989 cost of capital proceeding eRe Southern 
California Edison Company [0.88-12-094) (1988)30 Cal.P.U.C.2d 
506), the Commission found that the risk of competition faced by 
the electric utilities had not substantially increased during' . 

-1988. In the 1991 proceeding (Re Southwest Gas Corporation et 
al. (0.90-11-057) (1990) 38 Cal.P.U.C.2d 233, 241), the 
Commission acknowledged, -that the growth in QF produced electric 
generation has been substantial in the past decade. However, we 

(Footnote continues on next page) 
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In the Blectric Restntcturing OIR/OII, supra, the 
Corrmission promised to account for any incremental utility risk 
imposed by the direct access proposal contained therein. In the 
1995 cost of capital decision, the Commission found that the 
issuance of the OIR had changed the timing of investor risks due 
to ~ompetition, but not their magnitude, and explicitly increased 
the ROE to c~~pensate investors for the risk of competition. In 
the Matter of the Application Qf Sierra Pacific power Company 
Etc. [D.94-11 .. (76)' (1994) Cal.P.U.C.2d .) In the 1996 cost 
,of capital decision, the Commission acknowledged its prior year's 
adjustment and detenmined that no incremental adjustment to the 
ROE was necessary to address competitive risk in the electric 
industry. (Applicati6nof pacific Gas & Blectric Company. Etc. 
[D.95-11-065) (1995) Cal.P.U.C.2d .) 

Now that the CTC has been adopted in principle, it will 
. . 

mitigate the loss Of revenues due to bypass and eliminate the 
need to adjust the authorized rate of return in the annual cost 
of capital decisions. However, no CTC has been collected yet. 

(Footnote continued from previous page) 

have taken that factor into account in our past cost of capital 
decisions. • • • We db not believe that a quantitative increase 
in QF generation from one year to the next necessarily requires 
an increase in the return on equity.- . 

In the 1993 proceeding, after a consideration of the 
parties' positions regardhl9· the Biennial Resource plan Update, 
pending state and federal regulatory review of transmission 
access, utility purchased power risk, and risks under in~enti'Ve 
ratemakirl~, the cOcm\ission stated: ·We do not believe that the 
electric lI'ldustry restructuring risks haV~' increas~d since the 
last two cqst of capital proceedings. 1I eRe Pacific Gas and 
E 1 e c t ric Co. [D • 92 - 11 - () 4 7 ) (1992) "6 Ca 1 . P . U • C • 2 d 319, 360\ - 366 • ) 
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At this time, there has been no duplicative compensation for 
competitive risk as feared by TURN. The electric utilities 
should bear the burden Of demonstrating the reasonableness of 
continuhlg the ROB increment for competitive risk, if they seek 
continuation of that risk adjustment in their annual cost of 
capital filing (or successor proceeding).34 We envision that 
exclusion of competitive risk from cost of cap·ital proceedings 
will prospectively avoid the double recoVery feared by TURN. 

However, we note that the risk of -double recovery- for 
past periods exists because the generation bypassed during 1988-
1994 may very well be the same generation found to be 
uncompetitive in the restructured electric market. The perceived 
risk of electric utility bypass was considered by the commission 
in setting the ROB during 1980-1994, so the CTC should not now 
compensate a utility for displacement of its generation by 
competition in effect before the date of the Preferred policy 
Decision. 

However, although we would tend to agree with TURN 
concerning this -double recovery· for past periOds, AB 1890 makes 
this issue moot. The law provides: -Recovery of costs prior to. 
December 31, 2001, shall include a return as prOVided for in 
Decision 95-12-063, as modified by Decision 96-01-009, together 
with associated taxes.- (Pub. util. Code, §367, subd. (d).) 
Accordingly, no adjustment is now possible. But as noted above, 
the issue of double recovery will be addressed in future 

34. Further, we note that such an adjustment is not legally 
required, because the law does not protect the utility from the 
economic forces of competition. (See Public Servo Com. of 
Montana v. Great Northern util. Co. (1933) 289 U.S. 130, 135; 
Market Street R. Co.· v. Railroad Com. of Cal. (1945) 324 U.S. 
548, 567; Peerless Stages. Inc. v. Santa Cruz Met. Transit Dist. 
(1977) 67 Cal.App.3d 343, 347.) 
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proceedings related to prospective risks and rewards for the 
utility. 

F. TURN'S Argument for Evidentiary Bearings on the 
Impact of TransitiOn Cost Recovery on Utility 
Pinancial Integrity Lacks Merit. 

TURN also asserts that without evidentiary hearings to 
determine what constitutes ·ad~quate transition cost recovery· 
and the reqUisite degree of ·financial integrity· for the 
utilities, Findlng of Fact No. 5035 is practically meaningless, 
and the resultant violation of Section 1705 warrants rehearing of 
the preferred Policy Decision. By this argument, TURN basically 
is arguing that the utilities are not entitled to recoVer costs 
that the Commission previously detenmined to be reasonable 
because there has been no showing that the recovery of those 
costs is needed to sustain utility financial integrity. This 
ar9ument lacks merit, because the reasonableness of these costs 
has been established 1n prior commission ,decisions and cannot now 
be challenged in the context of the Electric Restructuring 
OIR/OII. In the Preferred Policy Decision, we are merely 
allowing for accelerated recovery of these CC.~tS, i.e. to the 
extent that these costs are uneconomic in a competitive 
generation framework. We are not granting additional cost 
recovery with respect to these costs. Thus, we are giving the 
utilities a fair opportunity to recover costs previously found 
reasonable. Accordin9ly, 110 independent showing of the 
reasonableness of these costs need be made; thus no evidentiary 
hearing~ are heeded. 

35. Finding of Fact No. 50 states: -If we do not provide for 
adequate transition cost recovery, the mO~e to cornpetitionmay 
threaten the utilities' financial stability.- (Preferred Policy 
Decision, p. 196 (mimeo).) 
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TURN further objects to the Commission's declarations 
that investor uncertainty about the recovery of transition costs 
may hallffi the utility's ability to raise capital, n~y result in a 
higher cost of debt, and may threaten the utilities' financial 
stability. (Preferred Policy Decision, p. 119 (mimeo).) Those 
statements set forth basic economic principles that are of common 
knowledge. Thus, evidentiary hearings are not needed to consider 
these statements. In addition, the Commission's concern 
regarding financial integrity is consistent with AD 1890, which 
provides -investors in these electrical corporations with a fair 
opportunity to fully recover the costs- associated with the 
transition to a competitive generation market. (See Pub. Util. 
Code, §330, subd. (t); see also, Pub. Util. Code, §330, subd. 
(d) • ) 

G. The Issue Concerning the Allocation of 
TransitiOn Costs on the Basis of BP.MC 
Methodology Is Moot. 

ARCA states -it is not at all clear that it would be 
proper to use n~rginal cost ratemaking concepts to allocate 
(transition costs, since they are) historical costs.- It 
suggests that if marginal cost ratemaking is used to allocate 
transition costs, the current BPMC targets should not be used, as 
they are too -broad based- to be used to allocate stranded 
generation, QF contracts, and regulatol~·assets. AECA asks the 
Commission to investigate whether marginal cost ratemaking is 
applicable to transition cost allocation, and if so, to commence 
a separate proceeding to dete~ine appropriate EPMC targets for 
this purpose. 

We need not address this issue raised by ARCA. The 
dete~ination that the EPMC methodology will be used as the basis 
for allocation of transition costs is no longer controlling. AS 
1890 now defines the law for allocating transition costs. (See 
Pub. Util. Code, §367, subds. (e) (1) - (e) (3.) .) Althoughthe 
commission retains -existing cost allocation authority,- it is 
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subject to the mandates of the fire wall and the rate freeze. 
(Pub. Util. Code, §367, subd. (e) (3).) Since AB 1890 now 
controls the allocation of transition costs, the issue raised by 
AECA is moot. 

V. CALIPORNIA RNVIROlDtENTAL QUALITY ACT 

We now turn to the applications' claims that our 
articulation of a preferred electric restrUcturing policy did not 
meet CEQA's procedural requirements for the timing of agency 
action. The preferred Policy Decision conclUded that CEQA review 
of electric restructuring should cOmmence because the 
articulation of the preferred policy represented the point at 
which meaningful review could begin. (Preferred Policy Decision, 
pp. 177-178 (mimeo).) Although we -acknowledged the 
applicability of CEQA· throughout this proceeding, prior to the 
articulation of our preferred policy we were Unable to make CEQA 
determinations because we had not yet reached -the stage (at 
which) a project could be assessed.- 36 Once we reached that 
stage we e~arked upon an enviro~mental review that woUld comply 
with CRQA's requirements--even though we were not persuaded that 
such a review was strictly necessary. (Preferred Policy 
Decision, pp. 5, 177-178 (mimeo).) We pointed out that none of 
the ·policy proposals· presented in our Preferred policy Decision 
should be considered final until environmental review was 
complete. Conclusion of Law 108 stated: -Because we are 

36. Following the filing of a motion by NRDC, we reviewed CRQA 
issues in each of our orders on electric restructuring. (See 
Interim Opinion: procedural Schedule. Call for Briefs. and 
Applicability of CROA (-Interim Opinion-) (D.94-12·027, p. 21 
(mimeo») (1994) Cal.P.U.C.2d : Proposal II, dated May 24, 
1995, pp. 77-78,ln Order Designating proposed Policy (0.95-05-· 
045) (1995) Cal. P. U.C. 2d .) On none of those occasions did we 
find a suffiCIently stableproposal to allow us to determine even 
the threshold issue of whether the electric restructuring 
constituted a -project- under CEQA. 
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embarking on the environmental review process, none of the policy_ 
pl'oposals contained in this decision are final. Today's decision 
constitutes the Con~ission's identification of preferred policy 
and the project proposal, which cannot be finally adopted or 
approved until after we have prepared the BIR and considered its 
findings.- (preferred policy Decision, p. 217 (rnimeo).) 

In their applications for rehearing, TURN and CCUR 
state CRQA's requirement that environmental review occur before 
an agency makes a -final,decision.- (See, e.g., TURN's 

Application for Rehearing, pp. 17-18.) Both part~es claim error 
by alleging, despite Conclusion of Law No. 109, that the 
Preferred Policy Decision constitutesrnore than our articulation 
of ali electric restructuring pOlicy proposal. (See, e.g., CCUE's 
Application for Rehearing, pp. 12-14.) 

During the pendency of the applications for rehearing, 
the Legislature passed Assembly Bill (AB) 1890, which was signed 
into law by the Governor on September 23, 1996. (Stats. 1996, 
ch. 854.) This new law determines that California's electric 
utility industry should be restructured, and establishes basic 
ground rUles for a new, more competitive, market structure. 
(Stats. 1996, ch. 854, § l(b), (c), (d), (e), pp. 3-4.) On 
September 30, 1996, Commissioner Fessler issued the CCR 

addressing AS 1890 and stating the anticipated final electric 
restructuring decision was no longer -a discretionary 
responsibility of the Commission.- Following receipt of comments 
on this issue~ we determined to stop preparing the EIR studying 
the preferred policy in D.96-12-075, referred to as the -AS 1890 
CEQA Decision.- (AB 1890/cEOA Decision [D.96-12-075), supra.) 
There, we concluded that since we were -no longer to decide 
whether or not to move from traditional regulation to a more 
competitive scheme, nor what the broad outlines of the 
competitive market should be, then there is no reason for Us to 
study the environmental consequences of making such a decision.­
Id. at p. 7 (mimeo).) 

67 



R.94-04-031/I.94-04-032 L/cdl· 

We have carefully reviewed the Preferred Policy 
Decision in light of the claims made in the applications for 
rehearing, AS 1890 and the AS 1890/CEOA Decision. We conclude 
that the applications for rehearing do not indicate error in the 
Preferred Policy Decision for several reasons. Most importantly, 
the claims raised in the applications for rehearing are now moot. 
Legislation codifying the fundamental decision to move to more 
competition and outlining the structure for a new market makes an 
EIR studying the preferred policy unnecessary. Thus, questions 
about when an EIR shOUld have been prepared are only academic at 
this point. Moreover, even if the applications raised issues 
that were not hypothetical, we would conclude that they did not 
demonstrate error. We properly exercised our discretion by 
commencing environmental review as soon as meaningful review 
could occur, which was with the articulation of a proposal in the 
Preferred Policy Decision. Since we did not adopt a proposal in 
the Preferred policy Decision, the commencement of enVironmental 
review at that point was proper. We also note that the Preferred 
Policy Decision did not authorize any irreversible action to be 
taken until the EIR was complete, and pOint out that the mere 
potential for future error in subsequent decisions does not 
indicate error in the Preferred Policy Decision. 

A. Since an EIR Studying the Preferred Poi icy is 
no Longer Required, Allegations of Error Based 
on the Timing of Suoh an BIR are Moot. 

As we explained 1n detail in the AB 1890/cEOA Decision, 
AS 1890 resolves the fundamental question of whether California 
should move from traditional cost-of-service electric utility 
reguiation to a new regulatory scheme. AS 1890 requires the moVe 
to a more competition-focused regulatory scheme and outlines a 
new, more competitive, market structure. (See AB 1890/cEOA 

Decision (0.96-12-075), supra, pp. 12-14 (mimeo.) Thus the new 
law effectively makes the fundamental decisions on electric 
restructuring that we anticipated making once we had prepared and 
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considered an EIR studying the preferred policy. (Cf. Preferred 
Policy Decision, p. 217 (Conclusion of Law 108) (mimeo); A,!L1890/ 

CROA Decision [D.96-12-075), supra,p. 3 (mimeo).) 
With respect to CRQA, the applications focus on the 

requirement that environmental review be conducted before a 
decision to move forward is made. TURN and CCUR claim that our 
proposal for meeting CRQA's requirements and oui timing for 
preparing the BIR would have been in error. Applicants argue 
that an electri"c restructuring EIR prepared following the" 
articulation of the preferred policy would fail to meet CRQA's 
requirements. In support of this argument, the applications 
argue that the Preferred Policy Decision does not clearly 
establish that final adoption will occur only after the BIR is 
prepared. 

We believe these claims do not demonstrate error since 
we are not now required to make a policy-level decision, and thus 
not required to conduct the policy-level. enVironinental review in 
advance of such a decision. We no longer have resporisibility for 
resolving fundamental policy-level issues because AB 1890 settles 
those questions, And since the requirement that we perfonm 
policy-level environmental review stems from our responsibility 
to resolVe those fundamental issues, that responsibility is also 
effectively removed by As 1890: if we no longer have 
responsibility to decide polley-level restructuring questions, 
and to include environmental factors in our decision, questions 
about the proper time and strategy for conducting environmental 
review are merely academic. 

Thus the CEQA issues raised in the applications no 
longer have" the potential to demonstrate error in the preferred 
Policy Decision. Put most'oluntly, the CEQA questions raised in " 
the applications for rehearing are hypot.hetical. Policy-level 
CEQA issues have now been disposed of entirely as a result of AB 
1890, 'while specific implementation CEQA issues remain to be 
dealt with as they arise, in the same manner we anticipated in 
the Preferred Policy Decision. (See Preferred policy Decision, 
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p.180 (mimeo): RoadmaP II Decision (D.96-12-088), supra, at pp. 
39 - 40 (mimeo).) - As a result. the tel ief requested in the 
applications is no longer possible to grant. Since we are no 
longer able to make policy level decisions about electric 
restructuring we cannot prepare and consider an EIR before such 
decisions are made. 

B. Nevertheless. the Preferred polioy Deoision 
Aohieved the Proper Balance Between Meaningful 
and Barly CBQA Review. 

EVen if the applications for rehearing raised issues 
that were still pertinent, those claims would not show error. 
As we explain below, the Preferred Policy Decision adopted. a 
proper approach to the CEQA c6mpliance questions then presented. 
we ~elieve the preferred Policy Decision property balanced -early 
and late review and ~ommented the EIR at the proper time. The 
Guidelines3? recognize that a decision to perfoDm environmental 
review must occur at a point in the development of a project that 
makes sense. Guidelines section 15004(b) states: 

Choosing the precise time for CEQA compliance 
involves a balancing of competing factors. 
EIRs a~d Negative Declarations should be 
prep~red as early as feasible in the planning 
process to enable environmental 
considerations to influence project program 
and design and yet late enough to provide 
meaningful infonmation for environmental 
assessment. 

The California Supreme Court has noted that an 
environmental study prepared before reliable information was 
available would -tend toward uninformative generalities· while 

31 •. Regulations interpreting ,the California Environmental 
Quality Act are referI'e'dto here as the -Guidelines.· They 
appear at Cal. Code of Regs., tit 14; §§ 15000-15387. 
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one delayed until after key decisions were made ·could not assure 
that such decisions reflected environmental consideration.· (HQ 

Oil. Inc. v. City of LQS Angeles (1974) 13 Cal.3d 68, 77, fn. 5.) 
The Court quoted from Scientists' Inst. for Pub. Info .. Inc. v. 
Atomic Bnergy Com. (1973) 481 F.2d 1079, 1094: -Thus we are 
pulled in two different directions. Statements must be written 
late enough in the development process to contain meaningful 
information, but they must be written early enough so that 
whatever information is contained can practica\ly serve as an 
illput into the decision making process.· 

The initial responsibility for balancing these two 
factors rests witn the agency whose task is to include 
envirOnmeJltal information in its decisionmaking process. In Mount 
Sutro Defense Committee v. Regents of the University of 
California (·Mount Sutro·) (1970) 77 Cal.App.3d 20, 33, the Court 
of Appeal found that -[n]owher-e in CEQA and its implementing 
Guide·lines is a precise time specified at which an SIR must be 
prepared during. the project planning process.· The court stated 
that -the question of timing of the preparation of an BIR is 
basicallY an administrative decision.- (Id. at p. 36.) That 
decision is to be made -initially by the agency itself, which 
decision is to be respected in the absence of manifest abuse.­
(Id. at, p. 40, citing Pub. Resources Code, §21168.5; See No Oil. 
Inc. v. City of Los Angeles, supra, 13 Cal.3d at p. 88.) 

In this proceeding, we properly balanced the factors of 
meaningful review and early review. The conceptual nature of the 
electric rest1~cturing made it difficult to strike this balance 
since environmental review involves study of actual physical 
changes. Yet, for the most part, the electric restructuring.was 
not designed to make any physical changes; it was a plan to 
reform economic relationships. Moreover, no actual changes would 
have ensued until electric restructuring policy was put into 
place. What the SIR would have studied were the physical changes 
that may have result~d from proposed future reform of economic 
relations. Such a study could not have begun until there \to'as an 
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actual proposed electric restructuring proposal on which to 
perform environmental review. ~~en these factors are considered, 
the proper time to begin preparing an BIR was after the issuance 
of t~e Preferred Policy Decision. The Preferred Policy Decision 
set out for the first time a complete and detailed electric 
restructuring policy that we proposed to undertake once we 
compieted necessary conditions precedent. Before we issued our 
Preferred Policy Decision, the lacK of a fixed, complete and 
detailed eiectric restructuring proposal would have prevented us 
from performing a meaningfui study had we attempted to prepare an 
BIR. Since the Preferred Policy Decision was not intended to be 
our final decision on electric restructuring. our EIR was planned 
to be early enough to allow consideration of environmental 
information before any finai determinations were made. 

We emphasize that the Preferred Policy Decision 
represented an initial articulation of an electric restructuring 
proposal; it did not adopt one. The applications for rehearing 
claim that the articulation of our preferred electric 
restructuring policy effected an erroneous adoption of that 
policy. We disagree. The Preferred Policy Decision concluded 
that no approval of, nor any action to implement, our proposal 
would be taken before we completed CEQA review. Conclusion of 
Law No. lOa states: nBecause we are embarking on the 
environmental review process,. none of the policy proposals in 
this decision are final. Today's decision constitutes the 
Commission's identification of preferred policy and the policy 
proposal. • . . . 

In addition, our decision to start (but not complete) 
work on a number of issues that faced us as conditions precedent 
to final adoption or approval is not the same as actually 
implementing the preferred policy. Our goal was to ensure that 
if the proposed policy was finally adopted, ·components- would 
have been -in place· at the beginning of the anticipated 
transition periOd. (preferred Policy Decision, p. 18.) This 
strategy would not have foreclosed options or prevented us from 
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adopting alternativ~s, mitigation or -no project- at our final 
decision point. An agency is not prohibited from taking 
preliminary steps to design and advance its proposal before final 
approval so long as that agency takes no irrevocable steps to 
adopt or implement its proposal. CEQA only requires agencies to 
consider environmental factors and not to adopt a final policy 
pre-EIR. Allegations that error might have occurred in the 
future as we undertook preliminary matters do not indicate error 
in the Preferred policy Decision. If, before the EIR was 
complete, we took an action that did not meet CRQA's 
requirements, it. would be that action that was in error, not the 
Preferred Policy Decision. 

Laurel Heights Improvement Assn. v. Regents of 
University of California (-Laurel Heights·) (1988) 47 Cal.3d 376, 

394 cited in the applications fot' rehearing, POitlts out that an 
EIR must be used to inform decisiorunakers of the environmental 
effects of a proposed action before that action is ad6pted. The 
Preferred Policy Decision complied with Laurel Heights since our 
EIR was designed to be informative by studying the preferred 
policy in order to ensure meaningful environmental review. There 
was no inconsistency between the determination to conduct 
environmental review before -finally .•• adopt [ing) or 
approv(ingJ- an electric restructuring policy and the fact that 
the Preferred Policy Decision spelled out our policy preference 
for electric restructuring. 

It appears that a good part of the applications' 
concern stems from applicants' interpretation Of the language of 
our Prefe1'red Policy Decision. For example, CCUE claims that 
because D.95-12-063. as modified by 0.96-12-009, refers to itself 
as a Bpolicy decision,- ConclUsion of Law No. 108 is -futile- and 
an -att.empt to avoid acknowledging that a decision has been 
made. B (CCUK's Application for Rehearing, p. 13.) In this 

. connection, we wish to'empha.size that none Of the discussion 
portion of the Preferred Policy Decision should be read as an 
adoption of a restructuring policy since the Preferred Policy 
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Decision 1-epresents a proposal. 0.95-12-063, as modified by 

0.96-12-009 is nominally a -decision- because of our historical 
practices and because we prefer to use English words instead of 
streams of numbers such as -0.95-12-063, as modified by 0.96-01-

009.- Moreover, we were not required by Laurel Heights to 
remain indifferent to our policy until the BIR was completed. 
Since we were the authors and proponents of our plan, we 
obviously chose to state our proposal in tenms o( what we 
intended to accOmplish, and to explain our proposal's benefits. 
We did not propose the electric restructuring policy in the 
Preferred Policy Decision because we were indifferent to it. 
Rather, our preferred policy is what we proposed to accomplish, 
conditional on environmental review and satisfaction of other 
conditions precedent. Articulating a policy preference as it 

starting point for environmental review and other further study 
should not be confused with adopting a policy. In the event of 
any inconsistency with the discussion text, Conclusion of LaW No. 
108 must be seen as controlling. We will modify the preferred 
Policy Decision to this effect. 

Finally, we note that the applications for rehearing do 
not specify which elements of the preferred Policy Decision they 
believe do not meet CgQA's requirements or are at odds with 
Conclusion of Law No. 108. It is also difficult to tell which - . 
future actions have the potential to be in error. (See TURN's 
Application for Rehearing, p. 18.) D.95-12-063, as modified by 
0.96-01-009 is 229 pages long. We should not be forced to guess 
at what parts of our decision may be ill error, or decide on an 
application for rehearing without first having the opportunity to 
review and correct the alleged error. For this reason we have 
adopted Rule 86.1 of our Rules of Practice and Procedure. The 
applications' vagueness in this matter does not allow us full 
opportunity to review and modify the Preferred policy Decision. 
We believe this alone would constitute sUfficient grounds to deny 
the applications for rehearing. For this and the above stated 
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reasons we conclude that the Preferred Policy Decision was not in 
error with respect to CEQA. 

THEREFORE, IT IS ORDERED that the Preferred Policy 
Decision will be modified as follows: 

1. The last sentence in the full paragraph on page 32 
should be modified to read: 

-We strongly urge that the filing incorporate 
the principles del iIleated. below t which we 
believe are critical to the successful 
operation of the ISO.-

2. The first two sentences in the second full 
paragraph on page 48 (under 1.) should be modified to read: 

·We authorize PG&R, seE and SDG&R to work 
together and with California's municipal and 
publicly owned utilities and other parties to 
propose recommendations for the establishment 
and operation of the Power Bxchange. We 
strongly urge that these recommendations 
follow the policy guidance we describe below 
and include proposals for ownership, 
structure, pricing mechanisms, bidding 
protocols, and communications with the ISO.-

3. Ordering Paragraph No. 1 is modified to read: 

·Pacific Gas and Blectric Company (PG&E), 
Southern California Bdison Company (SCE), and 
San Diego Gas & Electric Company (SDG&E) -are 
authorized to work together and with other 
parties to develop a detailed proposal for 
submission to the Federal Energy Regulatory 
Commission (FERC) to establish the -
independent system operator (ISO) and its 
protocols and trallsfer operational control of 
the utilities' transmission facilities to the 
ISO. We authorize and encourage these 
parties to file this proposal at FERC and 
simultaneously file and serVe it in this 
docket within 130 days after the effective 
date of this decision. We urge that this 
proposal comply with the principles and 
guidelines for operational issues outlined in 
Chapter III of this decision and include 
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reco,TYnendations for ownership, financing, and 
cOl-porate structure of the ISO.-

4. Ordering Paragraph No.3 is modified to readt 

-PG&B, SCE, and SDG&B are authorized to work 
together and with other interested parties to 
prepare a joint proposal to establish the 
Power Exchange, We urge that this proposal 
follow the POlicr guidance described in 
Chapter III and nclude recommendations which 
address the 'ownership, financing, corporate 
structur~, pricing mechanisms, and bidding 
protocols of the Power Exchange. In 
addition, we urge that this proposal address 
communications with the ISO and additional 
Power Exchange responsibilities, as discussed 
in chapter III. PG&B, SCE, and soo&8 are 
urged to include recommendations for the 
ownership, organizational structure, and 
working capital of the Power Exchange in 
their proposal. We authorize and encourage 
the parties to file this proposal at PERC and 
simultaneously file and serve it in this 
docket no later than 130 days after the 
effective date of this decision. If parties 
are unable to agree on a joint proposal, 
PG&B, SCE, and SDG&E are ur~ed to file and 
serve individual proposals 1n this docket; 
these proposals shall address the issues 
outlined above and be filed and served no 
later than 130 days after the effective date 
of this decision.-

5. The following sentence shall be deleted from page 
10, lines 14-15 of Appendix B: ·The MOU was made available to 
other parties on September 11, 1995 and filed on September 18, 

1995.- The following sentence should replace this deleted one: 
·Copies of the MOU were mailed to all parties and submitted to 
the Commission by September 11, 1996.-

6. The phrase -recognize that both and utilities· on 
line 5, page 131, shOUld be replaced by the phrase -recognize 
that both QFs and utilities-. 

7. Conclusion of Law ioa, on page 217, is modified to 
add a new final sentence reading, -In the event of any 
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inconsistency with the discussion portion of this decision, this 
Conclusion of Law must be read as controlling,-

IT IS FURTHER ORDBRED that I 
8. Rehearing of D,95-12-063, as modified by D.96-01-

009, and as modified herein, is denied. 
This order is effective t-Oday, 
Dated February 5, 1997, at San Francisco, California. 
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