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Decision 97-0-1-039 April 9, 1997 

Moilprl 

'APR, I I 1997 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Malter of the Application of \\'estern Motor 
Tariff Bure,lu, Inc., for authority under Gener.ll Order 
15-1, to amend and restate its bylaws and waiver from 
Rul~ 8.3,9.2, and 9.5, Gener.ll Order 8O-C. 

OPINION 

Summary 

Application 96-0-1·026 
(Filed April 12, 1996) 

Application of \\'estern Motor Tariff Bure.lu, loc, (\VMTB) for approval of new 

bylaws dismissed for lack of jurisdiction since Assembly Bill (AB) 1683. 

Background 

In April 1996 \VMTB filett for authority to amend and restate its bylaws. SinCe 

the filing of this application the Legislature enacted AS 1683 (Stats. 1996, ch. 10 .. J:~), 

which had the general effect of remOVing nlost statutory jurisdiction of this ComnliSsion 

O\'er the transportation of property over the public highways in California. The 

exception to this gener.1Jity isour I'ctainett jurisdiction over household goods movers .. 

Most of this legislation carriCtt an immCtliate ef(ccthre ltate. 

On Novemi>cr 20,1996, the Administrative law Judge isstlCtt a ruling requiring 

applic.lIlt to file points and authorities showing whatl if ariy, juriSdiction the 

Commission retained to grant any of the fC<.]Uests in the applicatiotl. \VMTB nlade a 

timely filing in response to this rulillg, aod it is the questiOll of jurisdiction that we now 

address. 

Discussion 

Prior to the enactment of AS 1683 this COr'llmission ruled on issues raised in the 

present application under the authority of Public Utilities (PU) Code § 496. The 

appJkllbiHty of that section to motorcarrieis of properly was re\'oked upon enactnient 
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of AB t&.<t'l, which h.'\d an immediate ef(e<:th'e \i,'\te. Thus, the st,'\tutory l~lSis for any 

further action by us in this area was terminated. 

In its points and authorities \VMTB asserts that the Comnlission retains power 

over trtu\Sport,1Uon companies under the pro"isions of Article XII, Section" of the 

California Constitution. This provides: 

"The conmlission may fix rat('s ,'md establish rules (orthe1r,lnsportation 
of passengers and property by transportation companies, ... " 

\\Fe call attention to the word "nla)'." This is permissive authority (seC PU Code § t4.) 

The Coni.n\ission is not obligated to excrcise }lcrmissive jurisdiction. Gh'en the 

revocation of the cxpress authotity to regulate agreements between motor carriers of 

propert}' forn\erly provided by § 496, \\'C interpret the legislature's intent to be that we 

no longer pIa)' any part in this area of law with regard to these cartiers. 

Further support for this interpretatiol't can be found within AB 1683. Not only is 

the applic,lbility of § 496 to motor carriers of property revoked irnmooiately, but the 

permission of these carriers to engage in unifOrni. rules such as f('(luest('(i in the present 

application is reenacted in Business and Professions (B&P) Code § 16728, a new section 

in that portion of the B&P Code relating to restraint of trade. 

\\fl\·ITB acknowledges the enactment of B&P Code § 16728, but asserts that the 

mere existence of the section is not sufficient to grant it the in\nlllllity froll) antitrust 

actions that it rcquict."'S. Atcort.iing to \VMTB, to obtain antitrust iIi\1l\unity there must be 

two actions b}' the state governnlent: 

"t) the conduct (nust be dearly articulated and affirni.atively expressed as 
slate pOlicy, alld 2) the pOlk)' must be activel}' supervised by the state 
goven\ment." (Enlphasis h\ origina1.) 

\Vl\tTB agrees that newly enacted B&-P Code § 16728 satisfies the first point. However, it 

corrcctl}' asserts there is no statement in § 16728 or anywhere else iti. AB 1683 illdicating 

who will "actively supen'ise" the conduct. \VMTB argues that we must step (onvaid to 

fill this void. 

\Vhile we have sympathy (or the POSitiOll ill which \VMTB and its members find 

themselves, we will decline their invitation. \Ve beJieve the Legis1ature was dear in 
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expressing its desire to remo\'c this Commission (rorn thc regulation of molor (',uriers 

of properly other than household goods movers. The legislature having spoken, we 

will implement their (tircction. \\'e will not "actively super\'iscn that whkh the 

legislature has told us is no longer a p.ut of our concern. Nor will wc divert our 

employees to perform this nlission. The solution lies with the Legislature which (Cealed 

what \VMTB now finds to be a prohlem. 

Finally, \VMTB makes a "fairness" argument, st,Uing that if the C(Hllmission had 

acted on its apl'»)jcation before the passage of AS 1683 the rules \ ... ·hkh it wished 

changeti would now be in effect. \Vhile there is an hlitial appeal to this arg"turtent, it is 

refuted by \VMTB's OWI1 pleading. Assun'ling that the apl"llkatioI\ had been granted 

~fore the llassage of AB 1683 and the new unifoffh carrier rules gone into e((ed, they 
- . 

would no longer meet the two-pronged test enunciated by \VMTB. After passage of AB 

.1683, which was effectivc on Septemlx-r 29, 1996, there wouM Ilot have been any active 

supcr\'isiOl\ by this Commission. Therefore, the prerequisites (or antitrust in\nlUoity 

which \V~{TB seeks would not be present. Thus, \V~tTB has not been disadvantaged by 

our f.-tilure to consider their al"pJication at an earlier date. 

Findings of Fact 

1. \VMTB is an organization of motor ('<'rricrs of properly. 

2. \\r~ITB seeks Commission approval of an an\endmellt to its bylaws pertainitlg to 

common actions of its n\C1I\bcrs. 

3. \VMTB seeks this approval in order to obtain protection lron\ otherwise 

applicable antitrust laws. 

4. This CommissiOl\ has regularly considered applications of this type by \VMTB 

pursuant to PU Ccx.ie § 496, and acth-ely sUpC'l\'ised conduct untier this authoritr. 

5. The applicability of PU Code § 496 to n\otor carriers of property was repealed 

pursuant to AB 1683, eflcctiveScptembcr 29, 1996. 

6. AB 1683 revoked all of this Co in n\ issi on's jurisdiction ovcr hlgh\\'ay carriers Of 

properly, other than household goods movers. 
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7. A8 1683 st,lt('(t the tcgisJaturc's polk)' in (('wor of providing antitrust immunity 

to motor carriNs of prollerty in new B&P Code § 16728. 

8. AB 1683 d()('s not indicate which agency of st~'te government will actively 

supervise these cMriers' conduct. . 
9. \VMT8 asserts that this Commission has authority to actively supenrise the 

activity of its members pursuant to Article XII, Sedion " of the Cjllifornia Constitution, 

despite revocatton of the applicability of PU Code § 496 and our other authority over 

motor C~lrrieis of property. 

Conclusions 6f Law 

t. By ras..<;age of AB 1683, the Legislature intended this Commission to abandon the 

field of trucking regulation, other than household goods mOVers. 

2. Article XII, Section 4, of the California Constitution gives uS permissive authority 

·to regulate carriers of property, but does not requite that we exercise this authority. 

3. \Vere we to grant the application of \VMTB under the permissive authority of the 

e California COllStltution we would be ignoring the legislative intent as indicated by 

AB1~<Q. 

4. E,'cn it we wete to gr,lnt the application of \VMTB We would pio\'ide no active 

sup~n'ision of the conduct of appHcant'sIllembcts, and thus \vould not provide the 

necessary rCtluisite lor antitrust immunity_ 

5. This application should be dismissed (or lack of jurisdiction. 
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ORDER 

IT IS ORDERED that the application h('(('in is dismissed. 

This order is ('f(ccti\'c today. 

Dated April 9, 1997, at San Francisco, California. 
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