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Deciston 97-06-066 June 11, 1997

Matled
NUN 12 1997

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of RED AND WHITE
FLEET, INC.,, a California corporation, to teansfer to -
BLUE & GOLD FLEET, a Delaware Limited
Partnership, its certificate of publi¢ convenience and
necessity to operateasa common carrier by vessel
(VCC 13), (with minor exceptions) and to sell, assign,
or otherwise teansfet property necessary or useful in
the perme\anCe of its comn\on carrier by vessel
service, and for BLUE & GOLD FLEET, a Delaware
Limited Partnership, to accept such certificate, as well
as the existing Blue and Gold Fleet certificate, and to
issue evidence of indebtedness, execute leases, and to
othenwise create security interests on the property to
be transferred. :

G

Application 95-12-071
(Filed December 21, 1995)

Edward J. Hegarty, Attorney at Law, for Red & White
Fleet, Inc.; Steven H. Herman, Attorney at Law, for
Bluc & Gold Fleet and Blue & Gold Fleet, L.P.; and
Law Ofiices 6f Mitchell Chyette, by Mitchell Chyette,
- Attomey at Law, for Blue & Gold Fleet, applicants.

Office of the Attomey Geincral by John G. Denhoff, Jr.,

Deputy AllOmcy General, interested party.
Mitch Matsamura, for Rail Safety and Caniers Division.




ALJ/TIM/jac %

TABLE OF CONTENTS

Subject Page

IS

O ] l N I O N-u -------- R R R TR T P TR PR I Y T T TR PR S TR YT LTS TR T AT TR Y Assveansene Tatsassestestarene LTI T TRy LEELETT Y 13

I. Summary Of Decision.......
il Description of the Applicants.......ccoecennes et vt sranes erb b 4
HI. Overview of Application 95-12-071.......ccvniineivonnnineronna. s eess 8
IV. Procedural Background OO e o s bssaesss 9
V. The Settlement Agreement.................... SRR e e - e 12
V1. Standard of Review for the Settlement Agreement.... ................ e cieesrasntnsnanns 14
A. Fitness of Crowley and Blue & Gold L.P. ..., - s et .
1. Position of the Parties ... prevseeas vetireeanseasens .16
2. Discussion...c.e.eeuue. OOV TR TN OO et s SSPRN 18
B. Affect of the Settlement on Compehhon ..................................... cotmer s searios
1. Position of the Parties............ et s IR erasemenes
2. DiSCUSSION ..ceiviinesiiemesintssaaanes e rreries s 3 |
C. Issuance of Debt and the Encumbrance of Utility Property ........ N s .25
1. Position of Applicants.............. RO O U ettt b .25
2. Discussion........... drerteree b anins reeriensiensnanatsnne bbb saaie reerberee s 26
VIL Conclusion ..ceeisisecininnne, ornereerees eeresaraenes OISR reeenerseasatasanins 31
VilL Compliance with PU Code Section 311{d)........cocvuuevurrasinemmsssinesssansssammasans reterersenen 32

Findings 0f Fact ....occiiiiiiiiiiiniiiiii e e 32

CONCIUSTIONS Of LAttt iiiiiiiiiiriiisisiereasaiscarsesssnsssesssnssssserstonassassssssssasatnsesasenssesndd

Attachment t
Attachment 2

Attachment 3




A95-12-07t ALJ/TIM/jac

¢ Blue & Gold L.P. will use the $25,500,000 in debt for the foliowing
purposes: (1) purchase the R&W Fleet's assets and operations
specified in the Sctilement for $16,400,000 in cash; (2) pay
$3,690,000 in legal and other costs associated with the purchase of
R&W Fleet assets and operations; (3) buy-out the lease on two
vessels acquired from R&W Fleet and re-engine these two vessels at
a cost $2,905,000; (4) refinance $1,260,000 in existing B&G Fleet
debt; and (5) obtain $1,000,000 in working capital.

This decision grants applicants’ request to engage in the above series of
transactions on the condition that Blue & Gold L.P. shall not raise rates for ferry services
in order to recover costs for interest and depreciation associated with the excess of the
purchase price of R&W Fleet assets over their book value.

. Description of the Applicants |

R&W Fleet is a California corporation that operates as a vessel common carrier
under the jurisdiction of the Commission. The stock of R&W Flect is owned by
Crowley Maritime Services which is a wholly owned subsidiary of Crowley Maritime

Corporation. R&W Fleet operates 10 vessels which it usés to provide the following
services.

¢ Ferry service (comnmuter, mid-day, and weekend) between Tiburon on
the one hand, and the Ferry Building and Fisherman’s Wharf in San
Francisco on the other hand.

Ferry service between Fisherman's Wharf on the one hand, and
Sausalito, Angel Island, and Alcatraz Island (Alcatraz) on the other
hand. '

On-call water taxi and transportation of propetty.
Regulated and nonregulated charters.

e Unregulated Bay sightseeing tours.

With minor éxceptions, all of R&W Fleet’s assets are used to provide both

regulated and nonregulated services. The book value of R&W Fleet’s assets at the end

-4-
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OPINION

Summary Of Declslon
~ This decision conditionally approves an all-parly settlement (Settlement)

between the Attorncy General of the State of California (Attorney General) and the
applicants Red and White Fleet, Inc,, Blue & Gold Fleet, and Blue & Gold Fleet, L.P.,
(collectively referred to as "applicants”). Under the terms of the Settlement, applicants

scek authority to engage in the following series of transactions:

* Red and White Fleet, Inc., (R&W Fleet) will transfer its operating
authorities for water taxi and transport of property by vessel to
Crowley Launch and Tugboat Co. (Crowley), an affiliated entity.

R&W Fleet will sell most of its assels and operations to Blue & Gold
Flect (B&G Fleet).

B&G Fleet will then transfer all of its assets and operations,
including those acquired froin R&W Fleet, to Blue & Gold Fleet,
L.P. {Blue & Gold L.P.).

To preserve competition in the San Francisco Bay (Bay) tour and
ferry markets, R&W Fleet will divest to Fisherman's Wharf Bay
Cruise Corporation, an independent third party, the trade name
“Red and White,” three vessels, and Pier 43-1/2 at Fisherman'’s

Wharf.

Blue & Gold L.P. will issue a promissory note in the amount of
$24,500,000, obtain a revolving line of ¢redit in the amount of
$1,000,000, and deliver stock warrants to purchase 12-1/2% of the
equity in Blue & Gold L.P. To secure its debt, Blue & Gold L.P. will
encumber all of the assets acquired from R&W Fleet and B&G Fleet.
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B&G Fleet leases Pier 39 in Fisherman’s Wharf from the Port of San Francisco to
provide Bay tour and passenger ferry services (see Figure 1). In addition, B&G Fleét
uses the "public” Pier 1/2 adjacent to the Ferry Building, and facilities located at various
other pomts, including Angel Island, Oakland, Alameda, and Vallejo. For 1996, B&G
Fleet had a net loss of $263,132 on total revenues of $8,160,596. Thé book value of B&G
Fleet's assets at the end of 1996 was $4,167,153.% The total number of passengers carried
by B&G Fleet durmg 1996 was 1,122,000

Blue & Gold L. P is a Delaware limited partnership authorized to transact

business in Califomia. Blue & Gold L.P.is an affiliate of B&G Fleet and will assume the

assets and services of B&G Fleet. Like B&G Fleet, Blue & Gdl_d L.P. is oivned by Pier 39
Limited Partnership which also owns the PIER 39 Complex at Fisherman's Whar.

* B&G Fleet's income statement for 1996 shows “extraordinary losses” totaling $342,109.
Without these losses, B&G Fleet's net income for 1996 would have been a positive $78,977.

* The book value Of B&G Fleet's property and equipment at year-end 1996 was $2,169,831

Dunng 1996 B&G Fleet's ferry service carried 60% of all passengers; unregulaled Bay tour
~ carried 38% of the passengers; and charters carried 2% of the passengers.
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0f 1996 was $17,230,150." During 1996, R&\WY Fleet carried 2,386,662 passengers® and
carned a net income of $2,7_?1,664 on total reven"ues 0f $19,126,122.

R&W Fleet leases Piers 41 and 43-1/2 in Fisherman’s Whatf from the Port of San
Francisco (see Figure 1). Pier 41 is used by R&W Fleet to provide ferry service to
Alcatraz, while Pier 43-1/2 is used to proﬁde both Bay tour and regulated ferry
services for routes other than to/fig qm Alcatraz. In addition to its own facilities in |
Fisherman's Wharf, R&W Fleet has ac&ss to the “public” Pier 1/ 2 adjaCent to the Ferry
Butldmg (Pier 1/2), and to docking facilitics in Tiburon, Sausalito, Angel ls!and
Alcatraz Oakland Vallejo, Stockton, and Sacr‘e\a\mento R&W Flcet s water taxi sérvice is’

\;}‘.

conducted from Pier 54 south of the Bay Bridge.
B&G Fleet is 4 California corporation that is owned by Plél‘ 39 Lirited
Partnership. B&G Fleet operates as a vessel common carrier under the jurisdiction of
the Commission and uses six vessels to provide the following services:
* Ferry servicé between the Alameda Gateway in Alameda and Jack-

London Square at the Port of Oakland (Alameda/Oakland) on the
one hand, and Pier 1/2 and Pier 39 in Fisherman's Wharf (Pier 39) on

the other hand.

s Ferry service between Vallejo on the one hand and Angel Istand and
Piers 1/2 and 39 in San Francnsco on the other hand.

» Chartered and scheduled Bay sightseeing services.

" The book value of R&W Fleet's property and equipment at year-end 1996 was $4,784,676.

* During 1996 R&W Fleet's Alcatraz service carried 51% of all passengers; other ferry services
carried 35% of the passengers; Bay tour carried 14% of the passengers; and water taxi carried
no passengers. R&\W Fleet did not provide passengei counts for its charters.

? B&G Fleet owns four véssels and operates iwo more under ¢ontract, one each from the City of
Alameda and the City of Vallejo. In 1997 Vallejo will take delivery of two new 300-passenger
catamarans which B&G Fleet ¢xpects to operate under contract with Vallejo. -
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L. Overview of Application 95-12-071
In Application (A.) 95-12-071, applicants requested authority to consummate a

transaction composed of three parts. First, applicants sought authority pursuant to
§§ 851 et seq. and 1009 of the Public Utilities (PU) Code’ for B&G Fleet to purchase for
$20.5 million in cash almost all of R&W Fleet's assets, services, and authorities to
operate as a vessel common carrier. With minor exceptions, no liabilities were to be

transferred. The only assets, services, and authorities to be retainéd'by R&W Fleet were

those associated with water taxi and transport of propeity. »
Second, applicants sought authority pursuant to §§ 851 et seq. and 1009 to
transfer all of B&G Fleet’s assets, services, and operating authorities to Blue &Gold L.P.,
including those that B&G Fleet had acquired from R&W Fleet. Blue & Gold L.P. would
continue the regulated and unregulated services provided by R&W Fleet and B&G

Fleet. _

_Finally, applicants sought authority pursuant to § 816 et seq. to issue a
promissory note in the amount of $26.4 million and to encumber property in order to '
provide collateral for the promissory note. The $26.4 million was to be used by Blue & |
Gold L.P. to purchase R&W Flect assels, refinance ek‘isfihg B&G Fleet debt, make capital |
improvements, and use for working capital. '

Applicants asserted that there is no possibility that the transfers and transactions
for which authority was sought would have a significant adverse effect upon the quality
of the environment.

As described elsewhere in this decision, the authority sought in the application

was substantially altered by the Settlement.

7 All references are to the PU Code unless othenwise stated.
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V. Procedural Background .
A.95-12-071 was jointly filed by R&W Fleet, B&G Fleet, and Blue & Gold L.P. on

December 21, 1995. Timely protests to the application were filed by Inlandboatmen's
Union of the Pacific (IBU)' and Harbor Bay Maritime, Inc. (HBM).

A prehearing conference was held by assigned Administrative Law (AL))
Kenney on March 27, 1996, during which HBM, 1BU, and Hornblower Yachts, Inc.
(Hornblower)” filed appearances. On May 7, 1996, Homblower withdrew its
appearance and stated its support for the proposed transaction. The next day, 1BU
withdrew its protest and expressed support for the proposed transaction.”

Opening testimony was filed by applicants and HBM on May 8, 1996.
Subsequently, HBM, B&G Fleet, and the City of Alameda (Alameda)" entered into an
agreement that provided HBM with access to Pier 43-1/2 in Fisherman's Wharf for
regularly scheduled ferry service, ¢harters, and sf»eéial cruises in return for HBM's
withdrawal of its protest. On May 16, 1996, HBM wvithdrew its protest and
recommended that the Commission approve the application. HBM’s withdrawal left
the applicants as the only parties to the proceeding.

Applicants filed reply testimony on May 17, even though HBM, the only other
party filing opening testimony, had effec‘ti\;ely withdrawn its testimony. One day of

evidentiary hearings was held on June 3, 1996. At the evidentiary hearings, a new

*1BU reprecents the néon-management employees of R&W Fleet. IBU also tepresents the
deckhands of B&G Fleet for its ferry service between Vallejo and Pier 39.

* HBM provides ferry service between the Harbor Bay Ferry Terminal in Alameda and Pier 1/2
in San Francisco.

¥ Homblower provides dinning cruises and charter services from Pier 33.

" IBU reached an agreement with applicants that IBU members would be employed by Blue &
Gold L.P. once the application is approved (TR 1, p.5).

" The City of Alameda is the lead agency for the ferry service between San Francisco and
Alameda/Oakland for which B&G Fleet is the contract operator.
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appeatance was filed by Adventure Cat.” During the evidentiary hearings, Adventure
Cat presented oral comments opposing the application and asked the Commission to
grant Adventure Cat access to docking facilities in Fisherman’s Whatf.

Opening briefs were filed by applicants and Adventure Cat on June 17, 1996, and
reply briefs were filed on June 26. The case was submitted upon the receipt of late-filed
exhibits on July 17, 1996.

On September 24, 1996, the Attorney General filed a petition for leave to
intervene in opposition to A.95-12-071. In his petition, the Attorney General alleged
that the merger of R&W Fleet with B&G Fleet would adversely affect competition in the

markets served by these two companies. The Attorney General's petition was granted
inan AL] ruling dated October 2, 1996.
On September 26, prior to the issuance of a proposed decision, the applicants

filed a petition to set aside submission of this proceeding in order to provide time for

applicants to resolve the issues raised by the Attorney General without the necessity of

litigating those issues. The petition to set aside submission was granted in an AL}
ruling dated September 30, 1996. |

The applicants and the Attorney General were able to reach a settlement
agreement (Settlement) which they submitted for the Commission’s approval on
February 18, 1997 Prior to fil_ing the Scttlement, the settling parties complied with

Rule 51 pertaining to settlement agreements.™ In particular, the settling parties

" Adventure Cat provides Bay tour and charter services from a pier located south of the Bay
Bridge.

* Rule 51.2 of the Commission’s Rules of Practice and Procedure (Rule) requires a settlement to
be submitted no later than 30 days froni the last date of hearings (the Settlernent was
submitted more than eight months after the last date of hearings). However, this
requirement was waived by the ALJ pursuant to Rule 51.10 in a ruling dated March 3, 1997.

* Rule 51 does not apply to vessel common carrier proceedings. On February 18, 1997, the
applicants and the Attorney General filed a joint motion asking that Rule 51 be applied to
their settlement agreement. The motion was granted by an ALJ ruling dated March 3, 1997
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convened a conference for the purpose of discussing the Settlement on February 6, 1997, .

Prior written notice of the date, time, and place of the conference was furnished on
January 28, 1997, to Adventure Cat, the only other party to the proceeding.

On February 20, 1997, Adventure Cat reached an agreement with the applicants
which allowed Adventure Cat to rent a slip at Pier 39. On February 21, Adventure Cat
withdrew its appearance and expressed its support for A.95-12-071. Adventure Cat's
withdrawal left the Attorney General and the applicants as the only parties to the
proceeding.

On January 27, 1997, a motion was filed by the Concerned Red & White Fleet
Employees (Employees) for leave to intervene for the purpose of opposing the
application. Applicants filed a response opposing the Employees’ motion. On
February 27, 1997, the assigned ALJ issued a ruling that denied the Employees’ motion
to intervene, but also encouraged the Employees to submit their views to the
Commission. The Employees filed a second motion to intervene™ and hold evidentiary
hearings on May 13, 1997. A joint response opposing the motion was filed by
applicants and the Attorney General. The Employees’ second motion was denied in a
ruling by the assigned ALJ dated May 23, 1997.

In two letters dated March 13 and April 14, 1997, the Employees filed comments
expressing their view that the Settlement is not in the public interest and should not be
approved. Rebuttal to the Emiployees’ conuments was submitted by the Attorney
General in two letters dated March 21 and April 22, 1997.

After filing the Settlement, applicants made several additional submissions for
the purposes of (1) updating the record to reflect the effects of the Settlement and
(2) providing information requested by the ALJ regarding the Settlement.” The

* The Employces’ first motion to intervene was signed by nine individuals, while their second
molion wvas submitted on behalf of ten individuals.

¥ The last submission of applicants was on May 16, 1997, and contained the Declaration of
Thomas C. Escher regarding the financial and technical qualifications of the new competitor,
Fisherman’s Wharf Bay Cruise Corporation.
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Attorney General also submitted a declaration by its expert witness in support of the
Settlement.

On April 16, 1997, HBM submiitted a letter stating that Fisherman's Wharf Bay
Cruise Co,, the enlity purchasing Pier 43-1/2 under the Settlement, would not allow
HBM access to Pier 43-1/2 as contemplated by the agreement signed by HBM, B&G
Fleet, and Alameda on May 15, 1996. HBM now requests that the Commiission provide
HBM with the same or equivalent access to Pier 43-1/2 as afforded in its agreement
with B&G Fleet. The Attorney General opposes HBM’s request for access to Pier 43-
1/2, and suggests that HBM instead look to Blue & Gold L.P. to provide HBM with
access to Fisherman's Wharf at Piers 39 or 41.

- During the proceeding several letters were received from individuals opposed to
A 95-12-071. Several government entities also wrote letters. In general, the government
entities are either neutral towards A.95-12-071 or support the Settlement.
V. The éettlément Agréement

The Settlement resolves the Attorney General’s concerns about the
anticompetitive implications of B&G Fleet's acquisition of R&W Fleet while still
allowing R&W Flect to sell its assets. The Settlement accomplishes this by modifying

the transaction proposed in A.95-12-071 so that R&W Fleet will divest some of its assets

to a new competitor who will use these assets to compete with Blue & Gold L.P. The
new competitor, identified as Fisherman’s Whaif Bay Cruise Corpofalion, was
approved by the Attorney General and is unaffiliated with the applicants.

Among the R&W Fleet assets to be sold to Fisherman’s Wharf Bay Cruise
Corporation are three vessels, R&W Fleet's leasehold interest in Pier 43-1/2, and the
name, trademark, and colors of "R&W Fleet." These assets will be sold for $3,600,000 in
cash and had a book value of $347,086 as of December 31, 1996. Along with the

aforementioned assets, the new competitor will also acquire R&W Fleet's Bay tour

" The Settlement is appended to this decision as Attachment 1.
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operations.” Fisherman’s Wharf Bay Cruise Corporation does not presently hold and
will not purchase from R&W Fleet any Commission certificate of public convenience
and necessity (CPCN) and, at the time of purchase, will not conduct any business
regulated by the Commission.

The R&W Fleet assets to be sold to B&G Fleet under the Settlement include seven
vessels and R&\V Fleet's leasehold interest in Pier 41. These assets will be sold for
$16,400,000 in cash and had a book value of $4,549,572 as of December 31, 1996. Along
with the sale of the aforementioned assets, R&W Fleet will also transfer its regulated
passenger ferry operations to B&G Fleet, including ferry service to Alcatraz Island.

Since the Seltlement requires the sale of the “R&W Fleet” name to the new
competitor instead of being retained by R&W Fleet’s water taxi and property businesses
as contemplated in the application, the Settlement secks authority to transfer R&W

Fleet's water taxi and property operating authority to a sister corporation, Crowley.”

No vessels will be transferred to Crowley.™ _
The final portion of A.95-12-071 affected by the Settlement is the amount and

purpose of the debt that applicants seek to issue. More specifically, applicants now
request authority to issue $25,500,000 in debt instead of the $26,4ﬁ0,000 requested in the
application. Therefore, while the purchase price of the R&W Fleet assets to be acquired
by B&G Fleet decreased by $4.1 miillion (from $20.5 miltion to $16.4 million), the amount
of requested financing has decreased by only $0.9 million. The primary reasons for the

relatively small decrease in the financing is that Blue & Gold L.P. is now asking for a

* The three vessels to be sold to Fisherman’s Wharf Bay Cruise Corporation are U.S. Coast
Guard certified and suitable for providing Bay tour services.

¥ Crowley is a California Corporation.

* When A.95-12-071 was filed, R&W Fleet was using three vessels to provide watér taxi service.
However, in 1996 R&\Y Fleet sold the three vessels. Notwithstanding the sale of these
vessels, applicants still request the transfer to Crowley of R&W Fleet's CPCN to provide water
laxi service and transport of property.
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$1.0 million revolving line of credit that was not sought in the application; and the
restructuring of the deal as a result of the Setilement has resulted in an additional $2.25

million in costs (primarily for legal fees, loan fees, and interest rate protection costs).

VI.  Standard of Review for the Settlement Agreement

Rule 51.1 sets forth the standard for evaluating settlements. In particular, Rule
51.1(e) requires that the Commission shall not approve a settlement unless the
settlement is: (1) reasonable in light of the whole record; (2) consistent with the law;
and (3) in the public interest. '

The Settlement is supported by every party in this proceeding, thus making it
“all-party settlement.” In D.92-12-019, the Commission stated its willingness to accept

an all-party settlement as meeting the requirements of Rule 51.1(¢) if the all-party

settlement satisfies each of the following four conditions™: (1) The settlement
commands the unanimous sponsorship of all active parties to the proceeding; (2) The
sponsoring parties are fairly reflective of the affected interests; (3) No term of the
settlement contravenes statutory provisions or prior Commission decisions; and (4) The
settlement conveys to the Commission sufficient information to permit it to discharge
its future regulatory obligations with respect to the p:;rties and their interests.

In the instant proceeding, we find that the sponsoring partties do not fairly reflect
all affected interests since no sponsoring party reflects the interests of HBM, an entity
whose interests are plainly affected by Settlement.” Therefore, our review of the-
Settlement must bypass the conditions we established in D.92-12-019 and focus directly
on whether the Settlement satisfies the criteria of Rule 51.1(e).

Our determination of whether the Settlement satisfies the Rule 51.1(e) criteria

must be made in the context of the ultimate issue before us in this proceeding, that is,

2 46 CPUC2d 538, 550-551.

® Although the Employces express concern about the public’s interest in competition, the public
interest was fairly represented in this proceeding by the Attorney General.
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whether to approve the transfer of R&WY Flect assets and services to Blue & Gold L.P.
Our duty to approve or disapprove of the proposed transaction is rooted in the

following sections of the PU Code:

Section 851: No public utility...shall sell, lease, assign, _
mortgage, or otherwise dispose of or encumber the whole or
any part of its...plant, system, or other property necessary or
useful in the performance of its dutiés to the public, or any
franchise or permit or any right thereunder, nor by any means
‘whatsoever, directly or indirectly, merge or consolidate
its...plant, system or other property, or franchises or permits or
any part thereof, with any other pubhc utility, without first
having secured from the commission an order authorizing it to
do so.

- Section 854(a): No person or corporation...shall merge, acquire,
or control either directly or indirectly any publnc utility
organized and doing business in this state without first securing
authorization to do so from the commission...Any merger,
acquisition, or control wnthout that prior authorization shall be
void and have no effect.

Section 1009: An)' right, privilege, franchise, or penmt held or
obtained by any person or corporation for the operation of vessels
between points in this State may be sold, assigned, leased,
teansferred, or inherited as other property, only upon authorization
by the commission.

In order to decide whether the Settlement meets the standards of Rule 51.1(¢), we
will first determine whether Crowley is fit to assume R&W Fleet's operations pertaining
to water taxi and transport of property by vessel; and whether Blue & Gold L.P. is fit to
acquire the other regulated services of R&W Fleet. If the answer is in the affirmative,
we will then examine whether the Settlement adversely affects competition in the
markets served by R&W Fleet and B&G Fleet. Assuming the Settlement does not

adversely affect competition, the final matter is whether to approve the applicants’

* 6§ 854(b) and (¢) donot apply to vessel common cartiers. :
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request to issue debt and encumber utitity propeity in order to finance the proposed

transaction. Each of these issues will be addressed in the same order as just listed.

A.  Fitness of Crowley and Blue & Gold L.P. to Acquire the Assets and
Services of R&W Fleet

1. Position of the Parties

Applicants assert that Crowley is fit to assume R&W Fleet's CPCN pertaining to
water taxi and transport of property by vessel. According to applicants, R&\W Fleet's
parent corporation, Crowley Marine Services, Inc. has been engaged in the similar but
unregulated businesses of ship assist and bunkering on the Bay since 1892.

Applicants also contend that Blue & Gold L.P. is fit to acquire the R&W Fleet
assets and authorities specified in the Settlement. Upon consummation of the proposed
transfer, applicants state that Blue & Gold L.P. ivill have adequate manpower,
equipment, and facilities to keep its fleet operative and safe. Applicants note that B&G
Fleet has over 15 years experience in the passenger vessel business on the Bay, and is
and will be in full compliance with Commission and Coast Guard safety regulations.

Applicants state that Blue & Gold L.P. has the financial ability to provide the
current services offered by R&\W Fleet and B&G Fleet. To support this assertion,
applicants provided financial projections which show that under existing rates, the
combined operations of R&W Fleet and B&G Fleet will generate sufficiént revenue to
cover all expenses, service debt obligations, and earn a reasonable profit.

Applicants believe that Blue & Gold L.P.’s fitness to acquire R&W Fleet's assets
and authorities is demonstrated by B&G Fleet’s history of improving service to the
public. For example, B&G Fleet has been able to increase patronage on its Vallejo and
Alameda/QOakland routes by increasing marketing efforts and service reliability. The
success of the Alameda/Oakland fercy service has resulted in demand exceeding
supply to the point where B&G Fleet has had to leave people on the dock during
summer months and holidays. With the acquisition of larger R&W Fleet vessels, Blue &

Gold L.P. believes it can continue the growth trend experienced over the last several

years.
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In contrast to B&G Fleet’s success with its ferry routes, applicants state that R&\W
Fleet's Tiburon and Sausalito ferry services have been plagued by equipment failures
and service reliability problems. According to applicants, Blue & Gold L.P. will
reestablish equipment and service reliability on the Tiburon and Sausalito routes by
installing new engines in R&\W Fleet's bwo catamarans.

Applicants assert that the divestment of assets to Fisherman’s Wharf Bay Cruise
Cor’poralioh will not affect the ability of Blue & Gold L.P. to provide services to the
public. According to applicants, Blue & Gold L.P. will still operate a flect of 13 vessels
which will be more than adequate to provide all current regulated and non-regulated
services operated by R&W Fleet and B&G Fleet® In addi!fon, Blue & Gold L.P. will still
possess Piers 39 and 41 which have sufficient capacity for the services that Blue & Gold
L.P. will provide from Fisherman's Whatf.

After the Settlement was submitted, three cities wrote letters in support of the
agreement. Alameda and Tiburon support the Settiement on the basis that it will result
in the re-engine of two vessels, and, consequently, improve the quality and reliability of
ferry service to these cities. Vallejo states that approval of the Settlement is essential to
the success of two new Vallejo-owned catamarans that will soon enter service.
According to Vallejo, the two catamarans, due to their size, can only access Fisherman's
Wharf using piers owned by R&W Fleet. Since Vallejo's ferry setvice is operated by
B&G Fleet, Vallejo states that the sale of R&W Fleet to Blue & Gold L.P. is necessary to
ensure Vallejo’s ferry service to Fisherman’s Wharf. Vallejo also states that it has
federal funds to ¢onstruct a new Pier 43 for public ferr); service in Fisherman’s Wharf,

but that no clear right-of-way for the new pier will exist until the sale of R&W Fleet to

Blue & Gold L.P. is concluded.

* Blue & Gold L.P. will also own but not operate a 14* vessel acquired from R&\W Fleet (j.e., the
Royal Knight.
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2.  Discussion

Inany proceeding involving a change of utility ownetshi}.), whether by merger,
acquisition, reorganization, or othenwise, our primary responsibility in reviewing the
proposed transaction is whether the public will benefit from the transaction. This
responsibility means ensuring that the new operator is fully ready to perform its public
utility duties at reasonable rates and in a competent manner.” _

Crowley, through its affiliation with R&W Fleet, has a long history of providing
regulatéd services. In addition, another Crowley affiliate has been operating vessels on
the Bay for more than a century. Because of this depth of experience, we are confident
that Crowley is fit to assume R&W Fleet’s CPCN pertaining to water taxiand transport
of property by vessel.

B&G Fleet is also an experiencéd provider of vessel commen ¢arrier services, and
has a track record of satisfactory service to the public. lndeed, B&G Fleet's record of
service to the public is superior to that of R&W Fleet. For example, the City of Vallejo
states that there has been a considérqblé imprO\'ement in ferry service to the city since
B&G Fleet took over the service from R&W Fleet in 19942 Given B&G Fleet's
demonstrated ability to serve as a vessel common carrier, we find that Blue & Gold L.P.

is fit to acquire the passenger ferry’ routes of R&W Fleet.

We also conclude that the divestiture of assets to the new competitor will leave

Blue & Gold L.P. with sufficient equipment to carry on with the vessel common carrier
activities presently conducted by R&W Fleet and B&G Fleet. Therefore, the R&W Fleet

assets to be divested are not necessary for Blue & Gold L.P. to perforn its duties to the

public.

*D.91-01-041, 53 CPUC2d 116, at 119.

¥ D.90-07-030, mimeo, pp- 3-4.

* Application, Appendix M.




A95-12-071 AL}/TIM/jac X

Although we find that Blue & Gold L. is competent to acquire R&\W Fleet's
CPCN for passenger ferry routes, we have reservations about Blue & Gold L.P.s ability

to opérate R&\W Fleet’s services at rates that are reasonable, Our concemn is discussed

elsewhere in this decision.
We now turn to the effect of the Setilement on competition for both the regulated

and unregulated services of the applicants.

B.  Affect of the Settlement on Competition

1. Position of the Parties
Applicants assert that Blue & Gold L.D.'s acquisition of the majority of R&W

Fleet assets and operating authorities will have negligible anticompetitive effects. For

regulated services, applicants argue that each individual ferry route on San Francisco
Bay operates in a different market from every other ferry route since the cross-elasticity
of demand between ferry routes is minuscule. Applicants further argue that
competition from other modes of transportation, such as private automobiles, Bay Area
Rapid Transif (BART), bus companies, and van pools, will prevent Blue & Gold L.P.
from earning monopoly profits. Appliéants also state that Blue & Gold L.P.’s power in
ferry markets will be further checked by public regulation, such as that exercised by the
Commission, and by the threat of new entry into the market.

To support their assertion that the proposed transaction will not adversely affect
competition, applicants note that neither the United States Department of Justice (DOJ)
nor the Federal Trade Commission (FTC) have expressed concemn regarding possible
anticompetitive effects of the proposed acquisition. Both agencies were notified of the

proposed merger as required by the Hart-Scott-Rodino Antitrust Improvements Act of
1976 (HSR Act).”

® The HSR Act requires that prior to consummating acquisitions exceeding a certain size, both
the acquiring firm and the acquired firm must (1) provide the FTC and the DOJ with
specified information regarding the proposed transaction; and (2) observe a specific waiting
period before consummating the acquisition (15 U.S.C. Section 18(a)).




A95-12-071 AL}/TiIM/jac R

The Attorney General believes that three distinct markets are affected by the
merger of R&W Fleet with B&G Fleet: (1) ferry routes between Bay Area cities; (2) the
Alcatraz fércy route; and (3) the unregulated Bay tour market. The Attorney General
states that the originally proposed transaction would have created a near monopoly in
the Fisherman’s Wharf market for Bay tours and eliminated the only operator likely to
be in a position to compete for the Alcatraz ferry route or the various municipal ferry
franchises.

The Attorney General states that since the ferry routes are regulated services, the
Attorney General’s Office focused on the unregulated Bay tour narket. According to’
the Attorney General, the critical asset necessary for a competitor in the Bay tour
market is a docking facility located ithin Fisherman's Wharf that is of sufficient size to
serve thousands of passengers per day. The Attorney General believes that Pier 43-1 /2,
which is to be divested as part of the Settlement, meets that need. The Attorney
General further states that the vessels to be divested are designed for the tour and ferry
routes currently served by the R&W‘Fleet, thus allowing the new competitor to begin
operations immediately. The Attorney General also believes it is important that the
R&W Fleet trade name and colors will be divested since these assets will confer instant
pubiic recogniﬁbn and goodwill to the new conipetitor. Finally, the Attorney General
believes that the divested assets may provide the basis for a competitor capable of
competing with Blue & Gold L.P. for the Alcatraz and other ferry routes.

HBM filed testimony oppOSing the application on the basis that it would provide
Blue & Gold L.P. with a monopoly on docking facilities in Fisherman's Wharf and
thereby result in Blue & Gold L.P. having control of the Bay ferry market. After filing
its testimony, HBM reached an agteement with B&G Fleet that resolved HBM's
concerns by providing HBM with docking rights at Pier 43-1/2 in Fisherman’s Wharf.

The agreement terminated if and when a public .ferry 'dbcking facility became available

in the Fisherman's Wharf area.
On April 16, 1997, HBM submitted a letter stating that Settlement has resulted in
HBM being denied access to Pier 43-1/2 as required by its agreement svith B&G Fleet.
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Therefore, HBM requests that the Commission allow HBM to have the same or
cquivalent access to Pier 43-1/2 as provided in its agreement with B&G Fleet.

The Employees assert that the Settlement should not be approved since they
believe it will result in Blue & Gold L.P. obtaining a monopoly in cach of the three
distinct markets affected by Settlement: (1) the Bay tour market; (2) the passenger ferry
market; and (3) the Alcatraz Island shuttle service market. To support their assertion,
the Employees point out what they believe to be erroneous and ¢ontradictory
Statements made by the Atté)rney General in support of the Settlement.” The
Employees also present several reasons why the new entrant will notbe a viable
competitor to Blue & Gold L. P.in any of the three markets affected by the Settlement.

Prior to the Sett!ement a letter was received from the General Supermtendent for
the National Park Service. In his letter, the Superintendent states that the National Park
Service has reviewed the application as it relates to Alcatraz ferry service, and the
National Park Service is confident that Blue & Gold L.P. “will not be in a pdsitioli to
climinate competitive bfddiﬁg for the Alcatraz ferry service, nor be in a position to’

dictate fares, services, or any otheér aspects of the [Alcatraz) contract.”

2.  Discussion
In determining whether the Settlément is in the public interest, we have an
obligation to consider the Settlement’s impéét on competition in both regulated and
unregulated markets.” We agree with the Attomey General that there are three
markets potentially affected by the merger of R&W Fleet with B&G Fleet: (1) passenger

ferry service between cities, (2) ferry service to Alcatraz Island, and (3) Bay tour.

* The Attorney Genetal in his letter of April 22, 1997, asserts that there ate no errors in his
statements made in support of the Settlement.

A clear line of cases specifies that competition is one of the factors beanng on lhe exercise of
this Commission’s discretion...This is true regardless of whether the effect is
intrastate...interstate...or foreigin.” (D 91—054)28 40 CPUC2d 159, 179)
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The passenger ferry market consists of ferry routes belween San Francisco and
various cities. Each route is usually served by one provider operating under an
exclusive contract with a municipality.™ Thus, “competition” in the passenger ferry
market consists of bidding for municipal contracts.

The Alcatraz market consists of passenger ferry service to Alcatraz Island
National Park. This service is currently provided by R&W Fleet from Fisherman's
Wharf under a 15-year exclusive contract with the Natioﬁal Park Service. Since this
contract is due to éxPire at the end of 1998, “competition” in the Alcatraz market
consists of bidding for the new contract to provide ferry service to Alcatraz beginning
in 1999. The Alcatraz market is significant since it is the largest and most lucrative ferry
route on the Bay.®

The final market potentially affected by the Settlement is the Bay tour market

- which consists of sightseeing excursions along the Bay. The Bay tour market is
dominated by R&W Fleét and B&G Fleet since most passengers for Bay tours are
carried on R&W Fleet and B&G Fleet vessels embérking from Fisherman’s Wharf.
However, there are also several smaller providers of Béy tour services, including_
Adventure Cat and Hornblower Yachits. .

We find that the Settlement does not adversely affect the fundamental
competitive balance in the passenger ferry, Alcatraz, or Bay tour markets. Currently,
each of the three markets is dominated by R&W Fleet and/or B&G Fleet. As a result of

the Settlement, there will still be two potential “brand-name” competitors™ for the three

* Golden Gate Transit (GGT) uses its own vessels to provide ferry service between Marin
County and San Francisco. GGT is restricted by Hs charter to providing service beh\ ecen
Marin and San Francisco.

* Applicants believe that ferry service to Alcatraz is a nonregulated service. Since the
Commission CPCN issued té R&W Fleet includes ferry service to Alcatraz, this decision
assumes that ferry service to Alcatraz is under Conm115510n jurisdiction.

* Although applicants intend to change the name “Blue and Gold Fleet” to “Blue & Gold Lr.,”
this will not significantly alter the underlying brand name of “Blue and Gold.”
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markets. Furthermore, the Setilement has no affect on the number or capabilitics of
other competitors for the passenger ferry, Alcatraz, and Bay tour markets.” Finally, the
Setilement has no affect on competitive altematives for passenger ferry, Alcatraz, and
Bav tour services. For example, passenger ferry service will still compete with other
modes of transportation (cars, buses, BART, ctc.); and the Alcatraz and Bay tour
services will still compete with a myriad of other tourist attractions (e.g., Pier 39, Cable
Car rides, bus tours, museums, and more distant attractions such as Muir Wébds,f
Sausalito, and Jack London Square).

We recognize that the Settlement promises “brand-name” competition only in
the Bay tour market and not the passenger ferry and Alcatraz markets. But even today
there is no guarantee of competition betwween R&W Fleet and B&G Fleet for the
passenger ferry and Alcatraz markets. For example, R&W Fleet did not compete with
B&G Fleet for the Alameda/Oakland ferry contract when it was put out to bid in 1994.*
In essence, the Settlement preserves the status quo in the passenger ferry and Alcatraz
markets by sustaining the existence of two potential “brand-name” competitors with
the same wherewithal to compete in these markets as existed prior to the Scttlement.

The only significant difference in the passenger ferry, Alcatraz, and Bay tour
markets under the Settlement is that the two long-established brand-name competitors
will switch places in terms of their assets. More specifically, R&W Fleet will switch
from owning two piers and 10 vessels to owning one pier and three vessels; while B&G

Fleet will experience almost the opposite effect, going from one pier and four vessels to

* Competition in the passenger ferry market is not confined to R&W Fleet and B&G Fleet since
HBM is also a competitor in this market. For the Bay tour market, there are several
competitors besides the applicants, including Adventure Cat and Homblower Yachts. For
the Alcatraz market, the letter front the Superintendent of the National Park Service states
that ferry service to Alcatraz could be provided from points other than Fisherman's Wharf,
including from property owned by the Park Service in San Francisco and Marin Counties.
Accordingly, R&W Fleet’s and B&G Fleet's possession of the piers in Fisherman's Wharf does
not necessarily make them the only bidders for the Alcatraz ferry contract.

* Exhibit 10, Attachment 7.
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two plers and ten vessels. We do not find that the competitors’ switching places in
terms of their assets will not adversely affect competition.

Although applicants provided information demonstrating that the new
competitor has sufficient financial and technical resources to be a viable competitor

against Blue & Gold L.P.,” we must assume the possibility of circumstances (e.g., going

‘out of business) that might compel the new competitor to dispose of some or all of the

“divested” assets it acquired from R&W Fleet. Under such circumstances, the divested

assets may wind up in the hands of Blue & Gold L.P. wBich, depending on the

conditions at the time, could be contrary to the intent of the Séttlement. Accordingly, - .
we shall require Blue & Gold L.P. to notify both us and the Attorney General if it | '

acquires any of the R&W Fleet vessels sold to the new competitor and/or acquires a

leasehold (or other ownership interest) in Pier 43-1/2. Upon receiving this notice, we

shall take such action as we deer appropriate and necessary to protect the public

interest. ~
We are not persuaded by HBM that applicants' should be ordered to provide
HBM with access to docking facilities in Fisherman's Wharf. HBM's request is preniised
on the transaction originally proposed in A.95-12-071 which HBM believes would have
given Blue & Gold L:P. an unassailable monopoly on ferry routes due to its control of
docking facilities at Fisherman's Wharf. However, the basis for HBM's request has
disappeared as a result of the Settlement which keeps both R&W Fleet and Blue & Gold
L.P. in Fisherman's Wharl, each with its own docking facilities that can be used to
provide passenger ferry service.® Further, HBM's request should eventually be
rendered moot by the construction of the new “public” Pier 43 by the City of Vallejo

and the Port of San Francisco.

* Declaration of Thomas C. Escher, dated May 13, 1997.

* Applicants demonstrated that the new competitor has adequate capacity at Pier 43-1/2 to
simultaneously provide both Bay tour and regulated passenger ferry services (Third
Submission, pp. 2-3, Appendices 1 and 2). -

-4 -
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C. Issuance of Debt and the Encumbrance of Utility Property .
We previously determined that Blue & Gold L.P. is fit to acquire R&\W Fleet and

that Blue & Gold L.P."s acquisition of R&W Fleet is not a threat to competition. We now
turn to Blue & Gold L.P.'s request to issue debt, stock warrants, and encumber utility
property in order to finance the transactions proposed by the applicants in the
Settlement.

1. Position of Applicants
Blue & Gold L.P. states that it has arranged with GE Capital Corporation for a

credit facility of $25,500,000 composed of a promissory note in the amount of
$24,500,000 and a revolvi ing line of ¢redit in the amount of $1,000, 000. The proceeds
from the debt are to be used for the following five purposes: ) purchase the R&W
Fleet assets and operations specified in the Settlement for $16,400,000 in cash; (2) pay
$3,690,000 in legal and other costs associated with the purchase of R&W Fleet assets and

operations; (3) buy-out the lease on two R&W Fleet a_:aiahﬁréris’ and re-eigine these two

vessels at a cost $2,905,000; (4) refinance $1,260,000 in exisiiﬁg B&G Fleet debt; anrdr (5)

oblain $1,000,000 in working capital to fund the combined operations of R&W Fleet and |
B&G Fleet.” To provide collateral for the debt, Blue & Gold L.P. seeks authority to
encumber all of the assets acquired from R&W Fleet and B&G Fleet. Of the $25,500,000
in total debt, Blue & Gold L.P. states that only $4,936,176 relates to services subject to
Commission regulation.”

The promissory note of $24,500,000 is for a term of 72 months and will have an
interest rate, at Blue & Gold L.P.’s option, of either (a) a floating rate equal to the
London Interbank Offering Rate ( LIBOR) plus 3.85% pér annum or (b) a fixed rate

” Although applicants’ proposed use of the debt proceeds sums to $25,255,000, or $245,000
short of the amount of debt for which applicants seek Commission authority, the discrepancy
is dé minimis.

* Applicants state that since most of their revenue is from nonregulated operahons, most of the
proposed debt is likewise earmarked for nonregulated purposes.




A95-12-07 ALY/ TIM/jac

cqual to LIBOR plus 3.95%. A final balloon payment equal to 35% of the principal
amount is due at the maturity of the loan.

The $1,000,000 revolving line of credit will incur the following rate of interest
and fees: (a) LIBOR plus 3.85% per annum on the amount borrowed; (b) 1/2 of 1% per
annum on the average unused daily balance (payable monthly); and (c) an annual
Commitment Fee of $25,000. Principal and intetest on the amounts borrowed are to be
repaid monthly over the five-year term of the loan.

In order to obtain debt financing, Blue & Gold L.P. will provide GE Capital
Corporation with detachable warrants to purchase 12-1/2% of the equity of Blue &
Gold L.P.

Blue & Gold L.P. provided financial projections to demonstrate that the
combined operations of R&W Fleet and B&G Fleet will generate sufficient cash flow to
cover operating costs, service the debt obligation, and enable a reasonable profit. And
even though Blue & Gold L.P. is purchasing Rézw Fleet assels at a price substantially
above their book value, applicants state that there will be no increase in fares to recover
the excess of the purchasé price of the assets over their book value. According to Blue
& Gold L.P,, rate increases are only contemplated to recover inflationary growth in

operating costs that occur after the time of the purchase.

2,  Discussion
Bluc & Gold L.P. seeks our authority to issue debt, stock warrants, and encumber

property pursuant to §§ 816-830. Section 816 authorizes the Commission to supervise
and regulate public utilities' power to issue stocks, bonds, and other securities, of to
create liens on utility property. Section 817 prescribes the purposes for which stecks,
bonds, and other securities can be issued. Sections 818-825 generally prescribe the
manner and form of Commission authorization which must be obtained before a utility
may issue stocks, bonds, or engage in other securities transactions. Sections 826-827
discuss sanctions for noncompliance with these code provisions. Section 828 indicates
that the State is not liable for payment fesulting from any securities transactions of a

public utility. Section 829 provides for the conditions under which the Commission

-26 -
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may grant exemptions from compliance with the provisions of this article. Section 830
requires public utilities to obtain Conunission autherization before assuming any
liability as guarantor, surely, or otherwise. Although Blue & Gold L.P. did not seek
authority to encumber assets pursuant to § 851, this law is nonetheless applicable since
it requires a utility to obtain the Commission’s authorization prior to encumbering its
propetty necessary or useful in the performance of its duties to the public.

We find that Blue & Gold L.P. has demonstrated a need for $25,500,000 from
external sources in order to finance the transactions and operations proposed in the
Settlement. In determining whether to grant Blue & Gold L.P. authority to issue debt,
stock warrants, and encumber utility property in order to obtain $25,500,000, we must
address six issues. First, Blue & Gold L.P. intends to use most of the debt proceeds for
nonregulated purposes. The purposes for which utilities may issue debt are specified in
§ 817, and these purposes do not include the financing of nonregulated activities. On
the other hand, § 829 provides us with discretion to grant exemptions from § 817 when
such exemptions are in the public interest. In the case of Blue & Gold L.P., it would be
unreasonable to withhold authorization to issue debt for ‘n0nrc:gulate'd purposes since a
substantial portion of Blue & Gold L.P.’s business is nonregulated. Accordingly, we
shall authorize Blue & Gold L.P. to issue debt for nonregulated purposes pursuant to
our authority under § 829." Our authorization in no way implies possible
indemnification by ratepayers in the event Blue & Gold L.P. is not successful in its
unregulated activities.” Any losses resulting from nonregulated activities shall be

borne by Blue & Gold L.P.’s shareholders.

“We have previously used this discretion to authorize utilities to issue debt and equity
securities for nonregulated purposes (see, for example, D.96-04-064 and D.90-01-052).

“ Blue & Gold L.P.’s allocation of debt behween regulated and nonregulated purpo=es includes
the presumplion on applicaits’ part that we have no )umdn:hon over ferry scrvice to
Alcatraz Island. Qur authorization for Blue & Gold L.P.'s to issue debt should notbe
interpreted as our conclusion that we have no jurisdiction over Alcatraz ferry service.
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The second issue is whether it is appropriate for Blue & Gold L.P. to encumber
property used for regulated purposes in order to secure debt issued for nonregulated
purposes. Indeciding on this issue, we note that virtually all of Blue & Gold L.P.’s
property will be used to provide both regulated and nonregulated services, thus
making it impossible for Blue & Gold L.P. to avoid encumbering utility property to

secure debt intended for nonregulated purposes. Accordingly, we shall use éur
discretion under §§ 829 and 853(b) to permit Blue & Gold L.P. to encumber its property
for the purpose of obtaining debt to be used for nonregulated purposes. However, as
required by § 851, Blue & Gold L.P. shall not sell any property necessary or useful in the

performance of its duty to the public in order to repay debt without first obtaining our
authority to do so. We consider all of the assets for which applicants seek authority
under §5 851 and 1009 to sell and/or transfer from R&W Fleet an& B&G Fieet to Blue &
Gold L.P. to be property necessary or useful by Blue & Gold L.P. in the performance of
its duties to the public.

© The third issue concems Blue & Gold L.P.’s paying $16,400,000 to acquire R&W
Fleet assets with a book value of $4,549,572. The excess of the purchase price over book
value means that Blue & Gold L.P. will have higher interest and deprecation costs than
did R&W Fleet for the same assets. Ultimately, Blue & Gold L.P.’s higher costs may
cause it to raise fares for ferry services in order to recover these costs. To prevent this
from occurring, we shall allow Blue & Gold L.P. to issue debt only on the condition that
Blue & Gold L.P. agrees to not raise rates for ferry services in order to recover costs
associatéci with the excess of the purchase price of R&W Fleet assets over their book
value. This condition is consistent with our long-established practice that utility assets
are to be valued at depreciated original cost at the time such assets are first dedicated to

public service.” Our condition shall remain in effect for as long as Blue & Gold L.P.’s

© D.85-11-059 (29 CPUC2d 635, 610) and D.93-02-045 (53 CPUC2d 287, 290).
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cost of service is used as the basis for selting rates."! To ensure compliance withour
condition, Blue & Gold L.P. shall maintain accounting records that enable the ready
identification of the book value of R&W Flect’s assets at the time of their purchase by
B&G Fleet. Blite & Gold L.I. is also placed on rotice that this decision does not find that
Blue & Gold L.P uses of the debt proceeds are necessary or reasonable for ratemaking
purposes. These issues are normally tested in general rate cases or other ratemaking
proceedings.

The fourth issue concerns Blue & Gold L.Ps request to establish a revolving
credit facility in the amount of $1,000,000 for use as working capital. Section 818
prohibits utilities from using debt to fund operating ekpenSes unless explicitly
authorized by the Comumission. We find that Blue & Gold L.P. has demonstrated a need
for working capital, and we shall accordingly grant its request to establish a revolving
credit facility of $1,000,000 to use as working capital.” However, Blue & Gold L.P.is
placed on notice by this decision that the proceeds from the other debt and equity
approved herein shall not be used for general corporate purposes.

The fifth issue concerns Blue & Gold L.P’s intention to use 100% debt financing
to purchase R&W Fleet assets and operations. This would result in Blue & Gold L.P’s
capital structure changing from B&G Fleet's current 32% equity and 68% debt to 7%

“ The rates for some ferry routes have been set based on the ferry operator’s cost of service
(D.94-04-076), while in other instances ferry operators have simply filed tariffs containing
rates that were negotiated between the ferry operator and a municipality (D.95- -10-012). Our
condition that Blue & Gold L.P. shall exclude from its rates the intetest and depreciation costs
associated with the excess of the purchase price of R & W Fleet's assets over their book value
applies to all rates under our jurisdiction, whether set directly by us or via negotiations with
mumcupalmes However, our condition shall not apply t6 fares for service to Alcatraz Istand
since the National Park Service is confident that applicants will not “be in a position to
dictate fares, services, or any other aspects of the contract” (letter of October 4, 1996, from the
General Superintendent of the National Park Service).

“ We routinely grant utilities authorization to issue revolving debt for use as working capital -
where there is a demonstrated need to do so (D.96-02-069, D.95-10-002, D.94-10-028, and

D.91-07-038).
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equity and 93% debt.” In the past we have discouraged high -debt financing due to the
financial risks inherent in such financing arrangements.” Blue & Gold L.P. is placed on
notice that we do not find in this decision that its capital ratios are necessary and
reasonable for ratemaking purposes. These issues are normally tested in general rate
cases or other ratemaking proceedings.

The final issue concerns whether Blue & Gold L.P.’s financing package complies
with the conipetitive bidding rule set forth in Commission Resolution No. F-616. Since
Blue & Gold L.P.'s financing package was privately placed with a specific lender, we
find that it meets the following criteria stated in Exhibit A to Resolution No. F-616 for

our granting an exemption from the competitive biding rule: “Securities privately

placed with specific lenders and bank term loans obviously must be negotiated...It is
reasonable that these types of debt instruments should be exempt from the Competitive

Bidding Rule.*” |
1f Blue & Gold L.P. agrees to not raise fares for ferry services in order to recover

costs for interest and depreciation associated with the excess of the purchase price of
R&\Y Fleet assets over their book value, we will grant Blue & Gold L.P. authority to
issue debt and warrants in accordance with the terms and conditions contemplated in

the application as modified by the Settlement. If Blue & Gold L.P. accepts our

“ Submission of Applicants to Update the Record in A 95-12-071 Pursuant to Administrative
Law Judge’s Ruling of September 1996 Granting Petition to Set Aside Submission, Exhibits
QO and PP.

“ Even though we have discouraged high-debt financing, we have still authorized the issuance
of debt under such circumstances (D.93-12-014, 1993 Cal. PUC LEXIS 701).

* Since the warrants to acquire 12-1/2% of Blue & Gold L. Ps equity are part of the terms and
conditions of the debt financing package, we shall consider the warrants as part of the "dcbt
instrument [that] should be exempt from the Competitive Bidding Rule.”
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conditional autherization, Blue & Gold L.P shall remit fees totaling $18,750 as required
by§1901(b)."
VIl.  Concluston

Rule 51.1(¢) states that we shall only approve a settlement that is (1) reasonable
in light of the whole record, (2) consistent with the law, and (3) in the public interest.
We find that the Settlement is reasonable in light of the whole record and consistent
with the law. However, to ensure that the Settlement is in the public interest, we shall
approve the Settlement only on the condition that Blue & Gold L.P. shall not raise fares
for passenger ferry service to recover interest and déprééiation costs associated with the
excess of the purchase price of R&W Fleet assets over their book value®

With our one condition, we shall authorize Blue & Gold L.P. pursuant to §§ 851
et seq. and 1009 to purchase or otherwise acquire those assets and operating authorities
of R&\W Fleet and B&G Fleet specified in the Setilement. We shall also authorize R&W
Fleet to transfer its water taxi and property authorities to Crowley; and to divest to

Fisherman’s Wharf Bay Cruise Corporation those assets set forth in the Settlement

which are currently used by R&W Fleet in the provision of public utility service. The

© Section 1904(b) states as follows: “The commission shall...collect the following fees...For a
certificate authorizing the issie of bonds, notes, or other evidence of indebtedness, two
dollars ($2) for each one thousand dolars ($1,000) of the face value of the authorized issue or
* fraction thercof up t6 one million dolars ($1,000,000), one dollar (51) for each one thousand
dotlars ($1,000) over one million dollars ($1,000,000) and u p to ten million dollars
(510,000,000), and fifty cents ($0.50) for each one thousand dollars (51,000) over ten million
dollars ($10,000,000).” Section 1904(b) also states that “no fee need be paid on such portion of
any issue as may be used to...take over, refund, discharge, or retire...evidence of
indebtedness on which a fee has theretofore been paid.” Accordingly, Blue & Gold L.P. shall
not be required to pay a fee on that portion of debt authorized herein that is used to retire

B&G Fleet debt if a fee was previously paid on the B&G Fleet debt.

* Rule 51.7(3) states as follows: “T he Commission may reject a...settlement...whenever it
determines the...settlement is not in the publicinterest. Upon rejection of the settlement, the
Commission may take various steps, including...[proposing) altemative terms to the parties
to the settlement which are acceptable to the Commission and allow the parties reasonable
time within which to aécept such terms or to request other relief.” As discussed elsewhere in
this decision, applicants accepted the Commission’s condition for approval of the Settlement.
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CPCNs for Crowley and Blue & Gold L.P. are appended to this decision as Aftachments
2 and 3. We shall further authorize Blue & Gold L.P. to issue debt, warrants, and
encumber property pursuant to §§ 816 ct. seq. and 851 et seq. We find that there is no
possibility that the transactions we approve herein will have a significant adverse effect
upon the quality of the environment.

We see no reason to delay the effective date of this decision.

Vill. Compliance with PU Code Section 311(d)

The proposed decision of the ALJ was issued on May 23, 1997, in accordance
with § 311(d) and Rule 77.1. Once an ALJ's proposed decision is mailed, § 311(d)
requires the Commission to wait 30 days before issuing its final decision, ém:ept that the
30-day period may be reduced or waived by the Commission in an unforeseen
emergency situation or upon the stipulation of all parties to the proceeding.

On May 28, 1997, the Attorney General and the applicants filed a stipulation in-
which all the parties waived the 30-day waiting period required by § 311(d) as well as
their right to file comments on the proposed decision as allowed by Rule 77.2. The
parties submitted their stipulation in order to facilitate the Commission issuing its
decision at the ecarliest poésible date. Since no comments were received, we are issuing
the decision as proposed after correcting certain errors and making other
nonsubstantive changes. |

On May 29, 1997, Blue and Gold L.P. submitted a letter stating its acceptance of
our condition for our approval of the Settlement, that is, Blue and Gold L.P. agreed not
to raise the fares for passenger ferry service in order to recover interest and
depreciation costs associated with the excess of the purchase price of R&W Fleet assets
over their book value.

Findings of Fact
1. A.95-12-071 was jointly filed by R&W Fleet, B&G Fleet, and Blue & Gold L.P. on
December 21, 1995. _
2. Notice of A.95-12-071 appeared in the Daily Calendar on December 28, 1995.
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3. R&\W Fleet and B&G Fleet are California corporations that operate as vessel
common carriers under the jurisdiction of the Commission.

4. Blue & Gold L.P., a Delaware limited partnership qualified to transact business in
California, proposes to operate as a vessel common carrier subject to the jurisdiction of
the Commiission.

5. Crowley is a California corporation that proposes to operate as a vessel common

carrier unider the jurisdiction of the Commission.

6. In A.95-12-071, applicants requested authority pursuant to §§ 851et seq. and 1009
to sell most of R&W Fleet’s assets and Commission operating authorities to B&G Fleet
for a price of $20,500,000. All of B&G Fleet's assets and operating authorities, including
those ac‘qu'ired from R&W Fleet, were then to be transferred to Blue & Gold L.P.
Applicants also requested authority pursuant to § 816 et seq. to issue a promissory note
in the amount of $26.4 million for the purpose of: (a) financing the purchase of R&W
Fleet assets and operating authorities by B&G Fleet; (b) installing new engines on two
vessels acqﬁired by B&G Fleet fiom R&W Fleet; and (c) use as working capital.

7. Timely protests to A.96-12-071 were filed by IBU and HBM.

8. A PHC was held on March '27, 1996, during which appearances were file by HBM,
IBU, and Homblower.

9. Hornblower and IBU withdrew their appearances on May 7 and May 8, 1996,
respectively. When withdrawing their appearances, both parties expressed support for
the application.

10. Written testimony was filed by applicants and HBM on May 8, 1996.

11. On May 15, 1996, HBM, B&G Fleet, and the City of Alameda signed an
agreement that provided HBM with docking rights at Pier 43-1/2 for regularly
scheduled ferry service, charters, and special cruises in return for HBM's withdrawal of
its protést. ‘

12. On May 16, 1996, HBM withdrew its protest and recommended that the
Commission approve the application.

13. Applicants filed reply testimony on May 17, 1996.
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14. One day of evidentiary hearings was held on June 3, 1996.

15. At the evidentiary hearings, Adventure Cat filed an appearance and presented
aral comments opposing the application and recommending that the Commission grant
Adventure Cat access to docking facilities at Fisherman's Wharf.

16. Opening briefs were filed by applicants and Adventure Cat on June 17, 1996, and
reply briefs on June 26, 1996. The case was submitted upon the receipt of late-filed
exhibits on July 17, 1996. |

17. On September 24, 1996, the Attorney General filed a petition for leave to
intervene to become a party in opposition to A.95-12-071. The Attorney General's
petition was granted by an AL]J ruling dated October 2, 1996.

18. On September 26, 1996, the applicants filed a petition to set aside submission of
the proceeding. The petition was granted by an ALJ ruling dated September 30, 1996.

19. The applicants and the Attorney General entered into a settlement which they
submitted for the Commission’s approval on February 18, 1997.

20. The settling parties convened a conference to discuss the Settlement on
February 6, 1997. Prior written notice of the date, time, and place of the conference was
furnished on January 28, 1997, to Adventure Cat, the only other party to the proceeding.

21. Under the terms of the Settlement, applicants scek Commission authority to carry

out the following series of transactions:

a. R&W Fleet will sell assets to a new competitor identified as
Fisherman’s Wharf Bay Cruise Corporation. Among the assets to be
sold to the new competitor are three vessels, R&W Fleet's leasehold
interest in Pier 43-1/2, and the name, trademark, and colors of "R&W
Fleet." The assets will be sold for $3,600,000 in cash and had a book
value of $347,086 as of December 31, 1996. The new entrant will also
acquire R&\W Fleet's Bay tour operations.

b. R&W Fleet will sell most of its assets to B&G Fleet, including
seven vessels and R&W Fleet’s leasehold interest in Pier 41. These
assets will be sold for $16,400,000 in cash and had a book value of
$4,549,572 as of December 31, 1996. Along with the sale of the |
aforementioned assets, R&W Fleet will also transfer its regulated
passenger ferry operations, including its ferry service to Alcatraz
Island, to B&G Fleet.
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¢. R&\V Fleet will transfer its water taxi and property operating
authorities to a sister corporation, Crowley. No vessels will be
transferred to Crowley.

d. Blue & Gold L.P. will acquire all of B&G Fleet's assets and
operating authorities, including those assets and operating
“authorities acquired by B&G Fleet from R&\W Fleet.

e. Blue & Gold L.P. will issue $25,500,000 in debt tobe used as
follows: (i) acquire the assets of R&W Fleet for $16,400,000 (ii) buy
out the lease on two vessels acquired from R&W Fleet and re-engine
these two vessels for a total cost of $2,905,000; (iii) pay $3,690,000 in
out-of-pocket costs associated with the purchase of R&W Fléet assets
and operations; (iv) refinance $1,260,000 in existing B&G Fleet debt;
and (v) obtain $1,000,000 in working capital.

- f. To secufé_ the debt, Blue & Gold L.P. will encumber all of the assets
transferred from B&G Fleet, including the assets B&G Fleet acquired
from R&W Fleet.

g. Asa condition for obtaining $2_5,500,000 in debt financing, Blue &

Gold L.P. will issue warrants to acquire 12-1/2% of the equity of
B&G Fleet.

21. Aftei filing the Settlement, applicants made four submissions for the purpose of
(a) updating the record to reflect the effects of the Setilement and V(b) providing
information for the record regarding the Setilement that was requested by the AL}, The
Attorney General also submitted for the record a declaration in support of the
Settlement. ) |

22. On Fébruary 21, 1997, Adventure Cat withdrew its appearance and
recommended that the Commission approve A.95-12-071.

23. The Employees filed tivo motions to intervene, the first on January 27, 1997, and
the second on May 13, 1997. In their second motion, the Employees also requested
evidentiary hearings. The Employees’ motions were dented by the assigned ALJ in
rulings dated February 27 and May 23, 1997, -

24. In two letters dated March 13 and April 14, 1997, the Employees eXpreSséd their
view that the Setilement is not in the public interest and should not be épproi'ed. The .

-35-
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Attorney General, in a letters dated March 21 and April 23, 1997, subniitted rebuttal to
the statements contained in the Employces’ letters.

25. On April 16, 1997, HBM submitted a lelter stating that the new competitor would
not allow HBM access to Pier 43-1/2. HBM requests that the Commission allow HBM
to have the same or equivalent access to Pier 43-1/2 as afforded in the agreenient of
May 15, 1996, signed by HBM, B&G Fleet, and Atameda.

26. HBM'sloriginaI request for access to Pier 43-1/2 was premised on Blue & Gold

L.P. acquiring a monopoly on ferry docking facilities in Fisherman's Wharf,

27. The Settlement does not provide Blue & Gold L.P. with a monopoly on ferry
docking facilities in Fisherman's Wharf.

28. Crowley is fit to assume the Commission-regulated operations of R&W Flect
pertaining to water taxi and transport of property by vessel.

29. Blue & Gold L.P. s fit to assumie the Commission-regulated operations of R&W
Fleet and B&G Fleet pertaining to passenger feiry services.

30. The R&W Flect assets to be divested to Fisherman's Whartf Bay Cruise
Corporation are not needed by Blue & Gold L.P. to perforn its duties as a vessel
CcOMMmOn carrier.

31. Circumstances may arise that compel Fisherman's Wharf Bay Cruise Corporation
to dispose of some or all of the assets that it acquired from R&W Fleet as a result of the
- Settlement.

32. Blue & Gold L.P. may in the future acquire some or all of the R&W Fleet assets
divested to Fisherman's Wharf Bay Cruise Corporation as part of the Settlemient. Blue
& Gold L.P.'s acquisition of these assets mi ght be contrary to the intent of the
Settlement.

33. The Settlement will not adversely affect competition in the passenger ferry,
Alcatraz, or Bay tour markets.

34. B&G Fleet's putchase of R&W Fleet assets for $16,400,000 is substantially in
excess of the $4,549,572 book value of these assets as of December 31, 1996.

35. Blue & Gold LP will have hig}{ér interest and depreciation costs for the assets
acquired from R&W Fleet (via B&G Fleet) than did R&W Fleet for these same assets.

-36-
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.

36. Blue & Gold L.P. agreed to not raise the fares for ferry services in order to recover ‘
interest and depreciation costs associated with the excess of the purchase price of R&W
Fleet asserts over their book value,

37. The National Park Service states that it has adequate authority and means to
prevent Blue & Gold L.P. from charging unreasonable rates for ferry service to Alcatraz.

38. HBM has interests that are affected by the Settlement.

39. The Attorney General and the applicants are not fairly reflective of all interests
affected by the Settlement.

40. Blue & Gold L.P. has a need for $25,500,000 in external funds for the purposes set
forth in the application as modified by the Settlement.

41. Section 816 of the PU Code provides that a public utility is under the jurisdiction
of the Commission as to the issuance of debt and equity. |

42. Blue & Gold L.P.’s request to issue debt is intended, in part, to finance activities

not regulated by the Commission. ‘
43. The money, property, or labor to be procured or paid for by the proposed

financing are reasonably required for the purposes specified in the application as
modified by the Setilement.

44. The proposed debt is for proper purposes.

45. The issuance of debt, stock warrants, and the encumbrance of utility property
described in A.95~12-071, as modified by the Settlement, would not be adverse to the
public interest provided that the aﬁplicants accept the ¢ondition in the following order.

46. By this decision the Commission does not find that Blue & Gold L.P.’s uses of the
debt proceeds ate necessary or reasonable for ratemaking purposes.

47. By this decision the Commission does not find that Blue & Gold L.P.’s cost of
capital and/or capital ratios are necessary or reasonable for ratemaking purposes.

48. 1f Blue & Gold L.P. defaults on any provision of its financing arrangement with
GE Capital Corporation, the Commission does not guarantee payment or any
i11den1nifica(ion to GE Capital Corporation.

49. The Settlement, with the niodific‘ation identified in this order, is reasonable in .

light of the whole record and in the public interest.

-37-
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50. There is no possibility that the transactions requested in A 95-12-071, as modified
by the Settlement, will have a significant adverse effect upon the quality of the
eavironment.

S1. Al patties to this proceeding have waived the 30-day period specified in § 311(d)
aswell as their right to file comments on the proposed decision of the ALJ as allowed
by Rule 77.2.

52. There is no reason to delay the granting of the authority requested.

Conclusions of Law
1. To be approved, a settlement must conform to the standards set forth in Article

13.5 of the Commission’s Rules of Practice and Procedure.

2. Settlements, whether contested or not, should be freasonable in light of the whole
record, consistent with the law, and in the public interest.

3. The seitling paﬁies have complied with Article 13.5 of the Rules regarding
stipulations and settlements.

4. The Settlement does not meet the standards for the Commission’s adoption of an
all-party settlenient set forth in D.92-12-019. |

5. The Settlement is reasonable in light of the whole record, consistent with the law,
and in the public interest. -

6. Utility assets should be valued at their depreciated original cost at the time such
assets are first dedicated to public service.

7. Blue & Gold L.P. should not be permitted to raise fares for passenger ferry
services to recover costs for interest and depreciation associated with the excess of the
purchase price of R&W Fleet assels over their book value. This condition should not
apply to ferry service to Alcatraz Island.

8. This decision is not a finding on the value of the rights and properties to be
acquired by Blue & Gold L.P.

9. Blue & Gold L.P. should not in the future be permitted to acquire the R&W Fleet
vessels divested to Fisherman’s Wharf Bay Cruise C(‘)rporal-i(m and/or a leasehold or
ownérship interest in Pier 43-1/2 without first infoiming the Commission and the

Attorney General.
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10. The proposed issuance of debt and warrants described in A95-12-071, as
modified by the Settlement, is for lawful purposes.

11. The money, property, or labor o be procured or paid for by the proposed debt is
reasonably required for the purposes specified. Proceeds from the debt should notbe
used for purposes reasonably charged to operating expense or income except as
authorized by the following order.

12. The issuance of debt authorized herein is exempt from the requirements of the
- Commission’s Competitive Bidding Rule set forth in Resolution No. F-616.

13. The authorization to engage in the transactions in the following order is not a
finding on the reasonableness of these transactions for the purpose of setting rates.

14. Applicants should pay the fee determined in accordance with § 1904. The fee
computation will be based on the aggregate of $25,500,000 in debt which Blue & Gold
L.P. is authorized to incur in the order below less any fees paid on debt previously
issued by B&G Fleet in the amount of $1,260,000.

15. The transactions proposed in the application as modified by the Settlement do
not require environmental review. »

16. Crowley should be authorized to assume the public utility rights and obligations

of R&W Fleet pertaining water taxi and transport of property by vessel.
17. Crowley should be authorized to adopt the tariff rates and schedules of R&W

Fleet pertaining to water taxi and transport of properiy by vessel.

18. B&G Fleet should be authorized to assume the public utility rights and
obligations of R&W Flect except for those pertaining water taxi and transport of
property by vessel.

19. B&G Fleet should be authorized to adopt the tariff rates and schedules of R&W
Fleet except for those portions of R&W Fleet’ tariffs pertaining to water taxi and
transport of property by vessel.

20. Blue & Gold L.P. should be authorized to assume the public utility rights and
obligations of B&G Fleet, including those rights and obligations of B&G Fleet that were
assumed from R&W Fleet. |
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21, Blue & Gold L.P. should be authorized to adopt the tariff rates and schedules of
B&G Fleet, including those portions of B&G Fleet's tariffs that were adopted from R&W
Fleet's tariffs.

22. The obligations of Crowley and Blue & Gold L.D. t¢ provide the Commission-
regulated services for which they are granted authority by the following order should
- not lapse or expire except by a subsequent Cominission order or by operation of law. |

23. The application, as modified by the Settlement, should be granted to the extent
set forth in the order which follows. _

24. The Commission can act on this decision in less than 30 days following the
issuance of the AL)’s proposed decision since all parties to this proceeding have waived
the 30-day period contained in § 311(d). |

25. This order should be made effective immediately.

" ORDER

IT IS ORDERED that:

1. The joint motion for adoption of the settlement agreement (Settlement) between
the Attorney General of the State of California (Attorney General), and the applicants
Red and White Fleet, Inc., (R&W Fleet), Blue & Gold Fleet (B&G Fleet), and Blue & Gold
Fleet, L.P. (Blue & Gold L.P.), is granted.

2. Blue and Gold L.P. shall not raise fares for its passenger fairy services in order to
recover costs for interest and depreciation associated with the excess of the purchase
price of R&W Fleet assets over their book value at the time such assets are sold to B&G
Fleet. This condition does not apply to ferry service to Alcatraz Island.

3. R&W Fleet, B&G Fleet, and Blue & Gold L.P. are authorized to engage in the

series of transactions described in the application as modified by the Settlement.

4. Blue & Gold L.P. may issue a promissory note in the aggregate principal amount
not to exceed $24,500,000.
5. Blue & Gold L.P. may obtain working capital by entering into a revolving credit

agreement and issuing a promissory note in the amount of $1,000,000.
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6. Blue & Gold L.P. may encumber its assets to secure the repayment of the debt
authorized herein.

7. Blue & Gold L.P. may issue stock warrants to purchase 12-1/2 perceat of the
equity of Blue & Gold L.P. Such warrants, if exercised, shall not result in a transfer or
contro! of Blue & Gold L.P. without prior authorization of the Commission.

8. Blue & Gold L.P. shall apply the proceeds of the debt authorized herein for the
purposes set forth in the application as modified by the Settlement.

9. Blue & Gold L.P. shall file with the Commission copies of its financing
agreement(s) no later than 15 days after the documents have been executed.

10. On or before the 25™ day of each month, Blue & Gold L.P. shall fite the reports
required by General Order Series 24.

- 11, Blue & Gold L.P. shall notify the Commission and the Attorney General before it
acquires a leasehold (or other ownership interest) in Pier 43-1/2 and/or any of the
R&W Fleet vessels divested to Fisherman's Wharf Bay Cruise Corporation. ‘

12. Blue & Gold L.P. shareholders shall hold California ratepayers harmless for any
losses from the unregulated operations acquired from R&W Fleet and B&G Fleet.

13. The corporate identification number assigned to Crowley Launch and Tugboat
Co. (Crowley) is VCC-76, which should be included in the caption of all original filings
with this Commission, and in the titles of other pleadings filed in existing cases.
Crowley’s Certificate of Public Convenience and Necessity (CPCN) is appended to this
order as Attachment 2.

14. Within 30 days from the date of this order, Cr;m'ley shall file with the
Commission’s Railroad Safety and Carriers Division (RSCD) written ac¢eptance of the
CPCN granted by this order. '

15. Prior to operating any Commissibn-regulated services, Crowley shall file an
advice letter containing tariffs adopting all the rates, rules, and timetables set forth in

R&W Fleet's filed and then effective tariff schedules pertaining to water taxi and

transportation of property by vessel. Crowley's tariffs shali be effective on filing and

shall state when servi¢e will start or has started.
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16. B&G Fleet, prior to operating any Commission-regulated segvices assumed from
R&W Fleet, shall file an advice letter containing tariffs adopting all the rates, fulcs, and
timetal:les set forth in R&W Fleet's fited and then effective tariff schedules except for
those portions of R&\V Fleet's tariffs pertaining to water taxi and transportation of
propeity by vessel. B&G Fleet’s tariffs shall be effective on filing and shall state when

service will start or has started.

17. The corporate identification number assigned to Blue & Gold L.P. is V(fC-??,

avhich should be included in the caption of all 0}}ginal filings swith this Commission,

and in the titles of other pleadings filed in existing cases. Blue & Gold L.P.’s CPCN is
appended to this order as Attachment 3.

18. Within 30 d-ays from the date of this order, Blue & Gold L.P. shall file witli the
RSCD written acceptance of the CPCN granted by this order.

19. Prior to operating any Commission-regulated setvices, Blue & Gold L.P. shall file
an advice letter containing tariffs adopting all the rates, rules, and timetables set forth in
B&G Fleet's filed and then effective tariff schedules, including those portions of B&G
Fleet's tariffs carried over from R&\W Fleet's tariffs. Blue & Gold L.P.'s tariffs shall be
effective on filing and shall state when service will start or has started.

20. Within 10 days after R&W Flect has completed the transactions for which
authotity is granted by this order, R&W Fleet shall notify the Director of the RSCD in
writing. R&W Fleet's CPCN and corporate identification number VCC-13 shall be
revoked upon the Commission’s receipt of this notice. _

21. Within ten days after Blue & Gold L.P.s acquisition of B&G Fleet is completed
and effective, Blue & Gold L.P. shall notify the Director of the RSCD in wri‘tin'g. B&G
Fleet's CPCN and corporate identification number VCC-51 shall be revoked upon the
Commission’s receipt of this notice.

22. Crowley and Blue & Gold L.P. shall: .
a. Comply with General Orders Series 87, 104, 111, and 117.

b. Maintain accounting records in conformity with the Uniform
System of Accounts.
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¢. Remit to the Commiission the fee(s) required by Chapter 2.5 of the
Public Utilities Code.

d. Comply with all the rules, regulations, and requirements of the
United States Coast Guard, including applicable Vessel Traffic
System requirements, in the operation of the services authorized by
this order.

e. Continue to operate the services authorized under this order until
formally relieved of such responsibility by the order of this
Commission or by operation of law.

23. The authority granted herein shall be deemed withdrawn if the transactions
contemplated by the application, as modified by the Settlement, are not consummated
with 12 months after the effective date of this order.

24. Blue & Gold L.P. shall pay a fee of $18,750 required by § 1904(b). This fee shall
be reduced by any fee(s) previously paid pursuant to § 1904(b) related to currently
outstanding B&G Fleet debt in the amount of $1,260,000.

25. The authoriiy granted by this order to issue debt shall become effective when

Blue & Gold L.P. pays the fees required by § 1904(b). In all other respects, this order is
effective today.
26. This proceeding is closed.
This order is effective immediately.
Dated June 11, 1997, at San Francisco, California.

P. GREGORY CONLON
President
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
RICHARD A. BILAS
Commissioners
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Attachment 1l

Settlement Agreement
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ATTALp T

SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (hereinafter "Agreement®) is made
and entered into as.of the f&éﬁ day of
and among the STATE OF CALIFORNIA, acting by and through its
Attorney General, Daniel E. Lungren (hereinafter the "State");
Crowley Maritime Corporation, its subsidiaries, successors,
agents and assigns (hereinaféer "Crowley Maritime®); Pier 39
Limited Partnership, its subsidiaries, successors, agents and
assigns (hereinafter *"Pier 39®); and Red & White Fleet, Inc.

(hereinafter "Red & White Fleet®), a Crowley Maritime subsidiary,

and Blué and Gold Fleet, a corporation controlled, and the

majority of stock of which is owned, by Pier 39.

RECITALS:

A. Through an Asset Purchase Agreement dated Décember 15,
1995, entered into between the Red & Whité Fleet and the Blue &
Gold Fleet, the Blue & Gold Fleet agreed to buy all or
substantially all the assets of the Red & White Fleet (the
rAcquisition®). Said Acquisition is scheduled to close after
final approval by the California Public Utilities Commigsion
("cPUC") of the transfer, from seller to buyer, of certain ferry
service operating certificates.

B. The State, after an investigation conducted by its
Attorney General, has concluded that the Acquisition, and the
resulting integration and consolidation of the assets and
operations of the Red & White Fleet and Blue and Gold Fleet

(collectiveiy, the "Fleets®) would tend substantialiy to lessen
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competition and/or create a monopoly in the Bay tour and ferry
markets serving San Francisco's Fisherman’'s Wharf, in violation
of federal and state antitrust and unfair competition law. The
Attorney General's contentions in this regard are heréeinafter

reféerred to as the "State Claims.™ Crowley Maritime, Pier 39 and

the Fleets, on the other hand, maintain that the Acquisition is

in compliance with federal and state antitrust and unfair
competition laws.

C. On the basis of the State Claims, on September 24,
1996, the Attorney General filed a motion with the CPUC to oppose
the Fleets' application to allow the AcquisitiOn {*the CPUC
Application"). The CPUC granted the Attorney General's motion to
intervene for that purpose. Thé Fleets réquested, and the
Attorney General‘agreed, to delay further proceédings concerning
the CPUC Application to allow settlement discussions betwéen the
Fleets, their parént entitiés and the Attorney General. The CPUC
agreed to take the matter off calendar and await the outcome of
the negotiations before taking the next step in examining the
Application.

D. The State désires to resolve the controversy on terms
that will preserve competition among Bay tour boat and ferry
service operators in the Fisherman’s Wharf area. Accordingly,
the Attorney General has requested of Crowley Maritime, Pier 39
and the Fleets that they modify the Acquis{tion to allow Crowley
Maritime to sell certain Red & White Fleet assets to a new
entraﬁt, who is not associated with Pier 39 and is approved by

the Attorney General, before the Acquisition, as so modified, may

2
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close, . ATTA(HMENT ]

E. Crowley Maritime, Pier 39 and the Fleets have agreed to
comply with the Attorney General’s request, and further, the
parties have agreed to move the CPUC to adopt this Agreement, and
compliance therewith, as a condition of approving thé CPUC
Application. As so conditioned, the Attorney General will support
the CPUC Application. Neither Crowley Maritime, Pier 33 nor the
Fléets, however, admit and each continues expressly to deny any
liability in connection with the State Claims.

NOW, THEREFORE, in consideration of the foregoing, and of
the mutual covenants set forth herein, the parties do hereby

agree as follows:

I DIVESTITURE
Crowley Maritime w111 offer for sale to potent1a1 buyers

other than Pier 39 and Blue and Gold Fleet:

A. 1. Its leasehold title and interest in Pier 43 1/2,

along with all appurtenances and equipment, including without
limitation, all right,.title and intérest iﬁ the signage, ticket
booths, ramps, and dbcks. located or in use at Pier 43 1/2 as of
November 1, 1996;

2. The purchaser may conditioé its agreement to
purchase the leasehold on the outcome of negotiations with the
Port regarding issues related to assuming the Pier 43 1/2 lease.
The parties agree they will not attempt to impair either the
purchaser s or the Port’s ability to negotiate about public ferry

landing rlghts, the length of any lease exténsion or new lease,
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or any other amendment to, or change in, leasehold terms that may
be proposed in connection with the purchaser’s application to the
Port to operate at Pier 43 1/2. .

1f some accommodation for public ferry landings is
successfully negotiated between the Port and the purchaser, and
notwithstanding the foregoing, however, this Agreement shall not
be construed or interpreted to prevent pier 39 and/or ﬁlue and
Gold Fleet from attempting to obtain public ferry landing rights
at Pier 43 1/2 on the same térms and conditions as may be granted ~
to other ferry operators in respect to use of those public ferry
landing rights;

B. The Red & White Fleet trade name, éerﬁiée and trade
marks, and colors. Crowley Maritime shall condition the sale of
these asséts on the purchaser égreéing that'Pief 39 will have 90
days from the closing date of the Blue and Gold Fleet purchase
agreement with Red & White Fleet ("the closing® or "close") to

eliminate the Red & White name and marks from the vessels and

other real and personal property it acquires from Crowley

Maritime. As a further condition of sale, Crowley Maritime shall
also feguire the purchaser to agree to allow Pier 39 one year in
whi¢h to repaint with néw colors and signage the Red & White
Fleét vessels and other real and personal property or, in the
case of the vessels, as they undergo their scheduled maintenance
in dry dock, whichéver occurs first;

C. Up to Ehreerof the following Harbor and Royal class
boats, in good operating'conditicn: the Harbor‘Pfincesé; the

Harbor Queen; the Royal Prince; and the Royal Knight. *Good

4
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operating condition® shall mean that on the date the sale closes,
.each vessel being sold will have on board all certificates
required under applicable federal, state and local law for the

vessels' currént service in the Red & White Fleet.

IX. PROCEDURE
A. The assets to be divested must be sold by Crowley
‘Maritime before or simultaneousiy with the ¢losing; unless and

until the diVestiture set forth in Section 1., above, is

accompliéhed in its entirety, no part of the Acquisition may

close.

B. Crowley Maritime will offer and negotiate the sale of
the assets set forth in Section I. Pier 39 and Blue and Gold
Fleet shall not bé associated with the eventual purchaser through
comnon ownership or control, and shall not have any connéction |
with either offering thé asséts for sale or the choice éf
purchasey,

C. Crowley Maritime will select a purchaser from among
those who expréss interest in buying the assets. The Crowley
Maritime selection wiil be presented to the Attorney General for
approval. The Attorney General will accept or reject the selected
purchaser within a reasonable time on the‘basis of what the
Attorney General believes is best in assuring vigorous
competition in the Bay tour and ferry markets at Fishérman's
Wharf. If a selection is rejected, Cfowley ﬁaritime may offer
another selection from the same group of potential buyers, or it

may solicit additional candidates.
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D. Crowley Maritime will consult with the Attorney General
about the procedures it plans to employ in tendering the assets
for sale and conducting subsequent communications with potential
purchasers; with a view to assuring the process will be fair and
open. The Attorney General will be furnished a copy of the
offering materials before their circulation to prospective
purchasers, and with all written communications to and from
prospectivé purchasers. The Attorney General shall, upon fequest,
be furnished any other documents which may be material to the

salé of the assets listed in Section I.

IIX. ATTORNEYS' FEES AND COSTS

Cfowley Maritime and Pier 39 jointly and severally agree to
pay the Attorney Géneéeral's attorneys’ and expert's fees and cOsté
incurred in connection with the investigation of the subject
Acquiéition, through to the date this Agreéement is executed, and
thereafter in connection with any Agreément monitoring work that
“may be necessary, in the amount of 550,660.00, by cashiers check
or wire transfer payable to the California Department of Justice,
within 10 days from the closing. Said payment is not intended to
nor does it discharge any obligation imposed by statute for fees
and costs Crowley Maritime, Pier 39 or the Fléets may incur in
the future in connection with any action to enforce this

Agreement. : o

IV. RELEASE

Upon the satisfaction of all of the parties’ obligations

under this Agreement, the State warrants, covénants and agrees

3
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that the Attorney General, on behalf of the State, shall have
waived and forfeited and thereupon be foreclosed from enforcing
his rights to challenge the Acquisition. ExCept as regards this
Release and provided all of the parties’ obligations under this
Agreement have been satisfied, upon the closing and the payment
of fees'and costs specified in Paragraph III, the Agreement will

cease having any further force or effect.

V. ENFORCEABILITY OF THIS AGREEMENT

A. In the event the Attérney Geéneral believes either
Crowley Maritime, Pier 39 or the Fleets have not complied with
the texrms of this_Agréement; the Agreement may be enforced by
motion presentqd by Fhe State‘t6 a Federal District Coﬁft, filead
with a complaint challenging the Acquisition. Notwithstanding
the terms of the Rélease provided in Paragraph 1IV., above,
Crowley Maritime, Pier 39'and the Fleets agrée to the filing of
said complaint and to thé tolling of the statutés of limitations
applicable to the State Cléims challénging the Acquisition, as of
the date thisrAgreemen# {s signed.

B. Consistent with the Release, howevér, the filing of
said complaint shall be solely for jurisdictional purposes to
allow the Court to enforce this Agreement as a éonéent decree,
and shall not bé construed as authorizing the State to challenge
the Acqﬁisitiqn de novo or to seek any relief with respect to the
Acquisitioh,,other thap the relief provided for in this
Agreement. .

C. Crowley Maritime, Pier 39 and the Fleets agree to waive




A.95-12-071 /ALJ/TIN/ jac MTMHMENT 1 .

any and all objeckions to entry of this Agreement as a consent
decree, retroactive to the date this Agreement is signed, and to
waive any objection to the Court's adoption of the Agreemeﬁt as
its Order. If the Court adopts this Agreement as a consént
judgment, Crowley Maritime, Pier 39 and the Fleets will be bound
by its terms in the same manner as if it were so entéred on the
date it was exeéutqd. All parties reserve their rights to seek
to modify the consent judgﬁént and brder, as may be deemed just

and equitable by the Court.

D. In addition and cumulative to the method of enforcement

provided for in the just-precéding Paragraphs A and B, the
Attornéy General may seek to enforce this'hgteemgnt (1) by
appropriate motion, petition or other action béfore(thé'CPUC,
and/or (2) as a contract between the parties, through injunctive
and other equitable relief issued in and by the California

Superior Court.

VI. GENERAL PROVISIONS

A, The parfies acknowledge that this Agreement is made by
way of settlement and éompromiSe. No transaction made with
referénce to this Agreement shall be deemed to constitute an
admission of fact or law by any party.

B. This Agreement: (a) constitutes a single, integrated
writtén contract expreésing the entire agreement of the parties
hereto with respect to its SUbject mattér; (b) may be amended
only by a writing éxééuted by the parties; (c¢) shall inure to the

benefit of and be binding upon the parties and their respective
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successors and assigns and is not intended to confer upon any
other person any rights or remedies hereunder, except to the
extent expressly set forth; and, (3d) may be executed in one or

more counterparts, all of which together shall be deemed to be

one instrument.

C. The Recitals set forth above are incorporated heérein by

refe’ren\ce and made a part hereof.

D. This Agreement is nof confidential and shall be filed
with the C?Uc as a pﬁSlic documént.

E. Nothing in tBiS'AQreeménﬁ is inteéended to, nor shall it;
impoSe-any personal 1iability for ﬁonetary damagés on the general
partneérs of Pi>er 39 Limited Partnership.

_IN W‘ITﬁE‘SS WHEREOF,- this Agfeement has been executed as of the
day and year fifs; above written.. |
//

-1/

//

//

1/

//

//

//

/7

//

//

V7

/7
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DANIEL E, LUNGREN,

Ddputy 'Attorned
torneys for tHg¢
State of Calif]

CROWLEY MARITIME CORPORATION

By :

. Thomas Crowley
Chairman

RED & WHITE FLEET, INC.

)QQLH- Zfﬁdﬁua—fzil

Al Zurawski
Vice-Presideént

'39 LIMITED PARTNERSEIP

Rokert Moor
General Partner

Mclly Soutn
Geéneral Partnar

ATTACHMENT 1

Approved as to Form:

Wlen Lo d,

William P. .Vérdon, Esg.
$r. Vice-President
and General Counsel

Approved as to Form:

Steven K. Kermzn, Esz.
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DANIEL E. LUNGREN,

Attorney General of the
State of California

By:

John G. Donhoff, Jr.

Deputy Attorney General

Attorneys for the
State of California

CROWLEY MARITIME CORPORATION

By:

Thomés Crowley‘
Chairman

RED & WHITE FLEET, INC.

By{

Al Zurawski
Vice-President

PIER 39 ITED PARTNERSHIP

By: /¢7&7&¢4ﬂh—//

obeért Moor
Genéral Partner

J
Molly jSouth
Gener Partner

By:

BLUE & GOLD FLEET

By: b Ads

Fred C. Arxrko,
President

Approved as to Form:

William P. Verdon, Esgq.
Sr. Vice-President
and General Counsel

St§Ven§ﬁ?*ﬁerman. Esq.

/
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Crowley Launch and TugbOat Co.

VCC-76
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. Avpendix VCC-76 Crowley Launch Original Title Page
and Tugboat Co.
{a corporation)

CERTIFICATE
OF

PUBLIC CONVENIENCE AND NECESSITY

AS A VESSEL CONMMON CARRIER

Showing vessel common carrier operatiVe rights, 1estrlct10ns,
limitations,éxceptions, and privileges.

All changes and amendments as authorized by
the Public Utilities Commission of the State of California
will bé made as revised pages or added original pages.

Supersedes the authority heretofore granted
to Harbor Carriérs, Inc., and its successor,
Red and White Fleet, Inc.,
by D.85-06-105, as amended.

Issued under aﬁthori;y’gf'vgéigion_;_97—06-066, dated
6/41/97 , of the Public Utilities Commission of
.‘ the State of California in application 9$5-12-071.
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Appendix VCC-76 Crowley Launch Original Page 1
and Tugboat Co.
(a corporation)

SECTION 1. GENERAL AUTHORIZATIONS, RESTRICTIONS, LIMITATIONS,
AND SPECIFICATIONS {continued)}.

This certificate supersedes all vessel common
carrier operative authority granted to Red and White Fleet, Inc.,
and its predecéssor, Harbor Carriers, Inc. :

Crowley Launch and Tugboat Co., a corporation, by
the certificate of public convenience and necessity granted by
the decision noted in the foot of the margin, is authorized to
conduct common carrier services by vessels, for the
transporcation of passéngers and théir'baggage and property,
between points on the San Francisco, San Pablo, and Suisun Bays,
and on the San Joaquin, Sacramento, and Napa Rivers and the
Petaluma Creek, and their navigable tributaries, subject to the

following conditions:

a. No vessel shall be operated unless
it has met all applicable saféty
reguirements, including those of
the United States Coast Guard.

Nonscheduled service shall be
operated on an "on-call" basis. The
texrm "on-call®, as used, refers to
service which is authorized to be
rendered dependent on the demands
of passengers. The tariffs and
timetables shall show the terms and
conditions under which services
will be rendered.
“On-call" service shall be a
performed at hourly or per diem
rates which include the serviceés of
vessel and crew, régardless of the
nurmber of passengers transported.
Transportation shall not be -
performed on an individual fares

basis.

Issued by California Public Utilities Commission.

. Decision - 97-06-066 ' Applicatibn 95-12-071.
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Appendix VCC-76 Crowley Launch Original Page 2
and Tugboat Co.
(a corporation)

SECTION 1. GENERAL AUTHORIZATIONS, RESTRICTiONS, LIMITATIONS,
AND SPECIFICATIONS (concluded).

d. The authorization to transport passengers and
their baggage is lxmxted only to water taxi
service.

The authorization to transpOIt ploperty of less
than 100 tons is restricted to points in San
Flan01sco, San Pablo and Suisun Bays.

The ca111e1 is authorized to transport property of
100 tons or moré to points in San Flanc1sco, San
Pablo, and Suisun Bays, and on the San Joaquin,
Sacraménto, and Napi Rivers and Petaluma Créek and
their navigable tributaries.

Issued by California Public Utilities Commission.

. Decision 97-06-066 ., Application 95-12-071.

(END OF ATTACHMENT 2)
B
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Appendix VCC-77 Blue & Gold Fleet, L.P. Original Title Page
. {a limited partnership)

CERTIFICATE

OF

PUBLIC CONVENIENCE AND NECESSITY

AS A VESSEL COMMON CARRIER

Showing vessel common carrier operative rights, restrictions,
limitations,exceptions, . and privileges.

All changes and amendments as authorized- by
the Public Utilitieés Commission of the State of California
will be made as révised pages or added original pages.

Supersedes the authorities heretofore granted
to Blue & Gold, a corporation
by D.91925, as amended._and
Harbor Carriers, Inc., and its successor,
Red and White Fleet, Inc.,
by D.85-06-105, as amended.

Issued under authorlty of Dec1s1on 97 06 066 , dated
June 1t, 1997 , of the Public Ut111t1es Commission of
‘ the State of Ca11f01n1a in Apphcatlon 95-12-071..
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Appendix VCC-77 Blue & Gold Fleet, L.P. Original Page 3
(a limited partnership)

SECTION 1. GENERAL AUTHORIZATIONS, kESTRICTIONS, LIMITATIONS,
AND SPECIFICATIONS.

This certificate supersedes all vessel common
carrier operative authorities granted to Blue & Gold Fleet, a
corporation, and Red and White Fleet, Inc., and its predecessor,
Harbor Carriers, Inc. ‘

Blue & Gold Fleet, a limited partnership, by the
certificate of public convenience and necessity granted by the
decision noted in the foot of the margin, is authorized to
conduct common carriage by vessels, for'the‘transportation of
passengers and their baggage including bicycles, betweén the
points described in Section II, subject to the following
provisions:

a. No vessel shall be operated unless
it has met all applicable safety
requirements, including those of
the United States Coast Guard.

Nonscheduled service shall be ,
operated on an "on-call® basis. The
term "on-call®", as used, refers to
service which is authorized to be
rendered dependéent on the demands
of passengers. The tariffs and
timetables shall show the
conditions under which each
authorized on-call service will be
rendered.

"On-call" service shall be
performed at hourly or per diem
rates which include the services of
vessel and crew, regardless of the
number of passengers transported.
Transportation shall not be
performed on an individual fares
basis.

Issued by California Public Utilities Commission.

j. Decision 97-06-066  , application 95-12-071.
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Appendix VCC-77 Blue & Gold Fleet, L.P. Original Page 2
(a limited partnership)

SECTION 11. SERVICE POINTS {(continued).
A. Schéduled Service

Between the points as described below, unless otherwise
specified: )

S1. San Francisco - Angel Island State Park {1)

S2. San Francisco - Ssausalite (1)
(1} Carrier shall provide a minimum of one (1)
trip per day in each direction from June 1 through
Septémbexr 10 of each year.

San Francisco - Tiburon (2)

San Francisco - Alcatraz Island (2)

(2) Carrier shall provide a minimum of two (2)
trips per day in each direction from June 1
through September 10 of each year.:

San Francisco - Stockton

Carrier shall providée a minimum of one (1) trip
per week in each direction from April 15 through
October 31 of each year.

San PFrancisco - Angel Island - Valleijo

Carrier shall provide a minimum of one (1) trip
per wéekday (Monday through Friday, inclusive) in
each direction.

San Prancisco - Sacraménto - Stockton

Carrier shall provide a minimum of one (1) trip
per weekend {excluding Independence and Labor Day
weekends) in each direction.

San Francisco - Alameda (3)

(3) Between San Francisco Ferry Building and Pier
39 in San Francisco, on thc one hand, and Port of
Oakland and Alameda Gateway area, on the other .

hand.

Alameda - Angel) Island {(4)

(4) Beétween Jack London Square, Oakland and
Alameda Gateway, Alameda, on the one hand, and
Angel Island State Park, on the other hand.

Issued by California Public Utilities Commission.

. Decision 97-06-066 . Application 95-12-071.
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. Appendix VCC-177 Blue & Gold Fleet, L.P. Original Page 3
{a limited partnership)

SECTION I1. SERVICE POINTS {concluded).

B. Nonscheduled Service

Between any points on the shoreline of San Francisco
Bay and its navigable tributaries.

This service shall include, but not limited to the
following:

Nl. San Fténcisco - Angel.Island State Park 15)

N2. San Franc¢isco - Tiburon (5) _
(5) On 24 hours' notice, c¢arrier shall provide
service for 100 or moré adult passengérs, from
September 11 through May 31 of each year.

San Francisco - Sausalito-jsj»

San Francisco - Alcatraz Island (6)

{(6) On 24 hours' notice, carrier shall provide
service for 40 or more adult passengers from
September 11 May 31 of each year.

Emergency Service o o _
At the request of the Golden Gate Bridge, Highway and
Transportation District, (District), carrier may
provide temporary scheduled and/or non-scheduled
service bétween San Francisco and points in Marin
County during an emergency affecting operation of the
.Goldén Gate Bridge (Bridge) or of the District’s ferry
sexrvice. “"Emergency® shall mean substantial traffic
impairments on the Bridge or its approachways, or
periods when vessels regularly used by the District for
ferry service are inoperable. In conducting such
emergency service, carrier may use its own docking -
facilities in San Francisco and any or all of the
District’s ferry docking facilities in San Francisco
and Marin County.

Issued by california Public Utilities Commission.

s . Decision 93-%-066 , Application 95-12-071.

(END OF ATTAGHMENT 3) L




