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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Rulemaking on the Commiission’s own motion for
purposes of compiling the Commission’s rules of
procedure in accordance with Public¢ Utilities Section’ Rulemaking 84-12-028
322 and considering changes in the Commission's (Filed December 20, 1984)
Rules of Practice and Procedure.

OPINION REVISING DRAFT OF FINAL RULES
AND INVITING COMMENT ON REVISIONS

1. Introduction
In today’s decision, we make revisions and corrections to our first draft of final -

rules implementing Senate Bill (SB) 960 (Leonard, ch. 96-0856). The revised draft will be

sent to the Office of Administrative Law (OAL) for publication in the California

Regulatory Notice Register (Register). We invite written comments, which must be

filed and served in this proceeding no later than 45 days after publication. We will

review these comments and adopt the final rules, after further revisions, as appropriate.
The revised draft appears in the Appendix to today’s decision. Changes,

deletions, and additions to the first draft are indicated in the margin.!

' The date of publication depends, in part, on factors beyond our control. The Chief
Adniinistrative Law Judge shall try to transmit the revised draft to OAL in a time for
publicationin the August 1, 1997 Register, and shall also ensure that the publication date and
exact due date for comments are posted at the Cémmission’s Internet site (www.cpuc.ca.gov),
under the heading “CPUC Reform (SB 960).”

! There are no changes to the amendment previously propased to Rule 13.2 (our expedited
complaint procedure); the proposed amendnients to the rules on reassignment of an
Administrative Law Judge are slightly revised to refer to the revised draft of the SB 960 rules.
The Appendix contains all of these rules for the convenience of reviewers.
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2, Background
With Resolution ALJ-170 (January 13, 1997), we began implementation of SB 960

by conducting an experiment under rules that we are applying to a limited but
reasonably representative sample of proceedings. We have categorized about 30
proceedings under the experiment, and as these proceedings progress, we continue to
gain experience with the experimental rules and procedures.

Our first draft of final SB 960 rules appears in Resolution ALJ-171 (March 18,
1997). \We held a public waorkshop on this draft on i‘;‘lay 8, and four parties submitted
written comments by the May 19 due date.” We are now proposing revisions to the first
draft. These revisions draw on our experience to date with the experimental rules and

on feedback from the parties.

3. Summary of Revisions

3.1. Applicability ;
The first draft proposes to apply SB 960 requirements only to proceedings started

after January 1, 1998, and to any proceedings included in the experiment thatare still
open as of that date. We now propose to revise Rules 4 and 6 from the first draft so that
SB 960 requirenients would also apply to a proceeding filed before ]ﬁhuary 1, 1998, in
which, as of that date, there has been neither a prehearing conference nor a
determination to hold a hearing, and the Commission, assigned Commissioner, or
assigned Administrative Law Judge determines after January 1, 1998, that a hearing
should be held.

This reviston responds to comments by several parties that the applicability rule
proposed in the first draft niight be overly restrictive. The determination to hold a

hearing is a key procedural step for purposes of SB 960 (as well as for case management

* Unless otherwise noted, parties’ comments cited below are those filed on May 19.

' Sec, e.g., Comments of Pacific Bell at page 2; Comments of Southemn California Edison
Company at pages 14-15.
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under pre-SB 960 procedures); if that step has not been taken in a given proceeding as
of January 1, 1998, then applying SB 960 requirements to that proceeding would not

involve repeating or undoing previously completed steps. We agree that in these

circumstances, SB 960 requirements should apply, regardless of when the proceeding
was filed. We now propose revisions to Rules 4 and 6 to implement this slightly

broader applicability.

3.2. Designation of Présiding Officer
Rule 6 in the first draft sets out procedures to be followed when proceedings

start. A key procedural step is the assigned Commissioner’s ruling, generally at or after
a prehearing conference. The ruling is to include various determinations, and (in
ratesetting proceedings) the designation of the “principal hearing officer.” However,
Rutle 6 currently does not mention the designation of the “presiding officer” (in
adjudicatory proceedings). We now propose revisions to Rule 6 to clarify that the
assigned Commissioner’s ruling will contain the latter designation?* We also add a
definition of “presiding officer” (new Rule 5(k)).
3.3. Procedure at Start of Complatnts

Rule 6 in the first draft would apply the same procedures at the start of
complaints and of applications. We now have concluded that the SB 960 directives are

better met by specifying different procedures for the start of complaints.*

* We also clarify Rule 6 to indicate that the assigned Commissioner has discretion, where
appropriate, to make this determination, among others, on the record at the prehearing
conference.

* The discussion in the text relates to our regular complaint procedure. We retain our proposal,
announced in the first draft, to exclude from coverage under the SB 960 rules those cases
handled under our expedited complaint procedure. The latter proposal appears
noncontroversial, as no party has opposed it.
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We base our conclusion on the fact that complaints, for the most part, will be
adjudicatory proceedings, and thus under SB 960 must be resolved within 12 months of
their initiation.” Because the statutory mandate regarding resolution of adjudicatory
proceedings is more stringent than that for ratesetting or quasi-legislative proceedings,
we want to categorize complaints, and resolve any appeal of the categorization, as soon
as possible.

Therefore, we propose that complaints be categorized in the “instructions to
answer” by the Chief Administrative Law Judge, in consultation with the Commission’s
President. The instructions to answer, which our Docket Office will serve on the
defendant (swith a copy to the complainant) shortly after the complaint is filed, will be
subject to appeal to the Commission. T he instructions to answer would also designate
the Administrative Law Judge assigned to the proceeding. Rule 6 is revised
accordingly, and various crd,ss-refcrenoes in other rules are changed to reflect this

revision.

3.4. Procedure at Start of OSCs, Oils, and OIRs _
As with complaints and applications, Rule 6 in the first draft would apply the

same procedures at the start of all Comniission-initiated proceedings (orders to show

cause (OSCs), instituting investigation (Olls), or instituting rulemaking (OIRs)). We

have concluded that OSCs and Olls, which commonly will be adjudicatory proceedings,
should be treated differently from OIRs. '

Our conclusion follows our logic with respect to complaints, namely, that we

should categorize as soon as possible any proceeding that is likely to be subject to a
12-month deadline under SB 960. Thus, we will make the appealable determination of

category in the OSC or Oll itself. OIRs will contain a prelintinary categorization that

" A few complaints will come within the ratesetting category because they challenge the
reasonableness of rates or charges. In contrast, mést applications will be categorized as
ratesetting or quasi-legislative proceedings, for which the Cormission has greater latitude
under SB 960 to establish a reasonable time period (not to exceed 18 months) for resolving the
matter.
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the assigned Comumissioner may affirm or recommend changing in light of responses to

the OIR, and the assigned Commissioner’s ruling is appealable to the Commiission.

3.5 Proceedings Without Hearlngs
We propose a new rule (Rule 6.6) to clarify how the SB 960 rules affect

proccedings without hearings. Briefly, we expect to categorize and do scoping memos
for all formal proceedings within the 12-month and 18-month deadlines in SB 969.
However, ex parte communications are permitted in proceedings without hearings. In
all other respects, the SB 960 rules will not apply to a proceeding that does not go to
hearing.
3.6 Changes to Preliminary Déeterminations

SB 960 contemplates that the Commission will determine the category and need
for hearing regarding any formal proceeding. In applications and OIRs, our SB 960
rules provide for preliminary determinations of these matters by the Commiission; the
assigned Commissioner then affirms these preliminary determinations or recommends
a change to either or both. We now propose a new rule (Rule 6.5) to clarify that where
the assigned Commiissioner rules that either of these preliminary determinations should
be changed, the ruling will be placed on the Commission’s Agenda for approval of the
change(s).
3.7 Comments on Proposed Declsion

Rules 77.1-77.6 of our existing Rules of Practice and Procedure contain a process
whereby parties may file comments and reply comments on proposed decisions
published under Public Utilities Code Section 311. The latter statute is amended by
SB 960, and we have concluded that we should clarify how that amendment affects the
above comment process.

For purposes of drafting and issuing decisions, SB 960 distinguishes between
ratesetting and quasi-legislative proceedings, on the one hand, and adjudicatory

proceedings, on the other hand. For the former proceedings, the statute requires

issuance of a “proposed decision” (ratesetting) or a “proposed rule or order” {quasi-

legislative). For adjudicatory proceedings, however, no proposed disposition is

-5-
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required; in such proceedings, the presiding officer’s decision takes effect unless the

Commission is specifically requested to review it. Accordingly, our comment process is
well-suited to ratesetting and quasi-legislative proceedings, and we have revised
proposed Rule 8.1 to allow comments on the proposed decisions in those proceedings.

We do not allow comnient on presiding officer’s decisions (adjudicatory
proceedings) during the 30-day appeal period after issuance of such decisions.
However, under revised Rule 8.2, we give the presiding officer discretion to solicit
comment on all or a portion of the decision at any time before the 30-day appeal period
has begun to run.
3.8 Commission Presence

Under Rule 8(f)(4) of the first draft, a Commissioner could attend a hearing via
electronic link from a remote location. We want the rule to be sufficiently general to
enable Commissioners to take full advantage of current and energing communication
technology. However, we intend that a Comniissioner who is attending a hearing from
a remote location be in two-wvay communication with the hearing, so as to enable active

participation by the Commissioner. Our proposed revision clarifies this intent.

3.9 Other Revisions
We have made a variety of minor changes to the first draft. These changes

generally fall into the following categories: changes to make the rules consistent with
the revisions summarized above; additional cross-references and definitions to make
the rules easier to use and understand; changes to terminology to improve internal

consistency; and correction of typographical errors.

Finding of Fact
The revised draft of final rules implementing SB 960, which draft is set forth in

the Appendix to today’s decision, draws on workshop discussion and written
comments regarding the first draft, and on experience under Resolution ALJ-170

(establishing experimental SB 960 rules).
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Conclusion of Law _
The draft of final rules in the Appendix should be submitted as soon as possible

to the Office of Administrative Law for publication in the California Regulatory Notice

Register.

ORDER

IT IS ORDERED that:

1. The Chicf Administrative Law Judge shall submit all required fornis to the Office
of Administrative Law preparatory to publishing in the California Regulatory Notice
Register the revised draft of final rules implementing SB 960. For purposes of such
publication, the Chief Administrative Law Judge is authorized to propose
nonsubstantive changes to the draft and to the existing Title 20 rules, wherever such
nonsubstantive changes will improve the clarily, organization, or consistency of the
Commission’s Rules of Practice and Procedure.

2. No later than 45 days after publication of the revised draft in the California
Regulatory Notice Register, parties may file and serve their comnents on the revised
draft. The comments shall focus on the changes, additions, and deletions to the first
draft.

This order is effective today.
Dated July 16, 1997, at San Francisco, California.

P. GREGORY CONLON
President
JESSIE ). KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
RICHARD A. BILAS
Commiissioners

I will file a partial dissent.

/s/ HENRY M. DUQUE
Commissioner
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PROPOSED FINAL RULES AND PROCEDURES ON MANAGEMENT OF
COMMISSION PROCEEDINGS UNDER REQUIREMENTS OF SB 960

[codify as new Adicle 2.5 of the Commission’s Rules of Practice and Procedure)
4. (Rule d) Applicability.

(2) The rules and procedures in this Article shall apply to any formal proceeding
(except for a complaint under Rule 13.2) that is filed after January 1, 1998.

(b) The rules and procedures in this Article shall also apply t6 a formal proceeding
that is fifed before January 1, 1998, in the following circumstances:

(1) the proceeding is an “included proceeding” pursuant to Resolution ALJ-170
(Janvary 13, 1997); o1

(2) there has not, as of January 1, 1998, been a prehearing conference held or a
determination made 1o hold a hearing in the proceeding, and the Commission,
assigned Commissioner, or assigned Administrative Law Judge thereafter
determines, by ruling or order, that a hearing should be held in the proceeding.

(c) Any procecding to which the rules and procedures in this Article do not apply will
be handled under the otherwise applicable Commission rules and procedures.

(d) For purposes of this Articlé, a proceeding initiated by a Commission order is filed
as of the date of issuance of the order. A proceeding initiated by an application or
complaint is filed as of the date it was tendered for filing in compliance with the
rules and procedures of Article 2.

(e) Where the rules and procedures of this Article apply to a proceeding by virtue of
subsection (b)(2) of this rule, nothing in this Article shall be construed to render
invalid, or to require repetition of, procedural steps taken prior to such
applicability. However, those procedural steps taken after such applicability must
comply with this Article wherever requiring such compliance would not invalidate
or repeat procedural steps taken previously.

SB 960 Reference: Sec. 7 [PU Cede § 1701 1(a)cXt)-(3))
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S. (Rule 5) Definitions.

(a) “Category,” “categorization,” or “categorized™ tefers to the procedure wheieby a
proceeding is determined for purposes of this Adticle to be an adjudicatory,
ratesetting, or quasi-legislative proceéding. “Appeal of categorization” means a
request for rehearing of the determination of the category of a proceeding.

SB 960 Reference: Sec. 7 (PU Code § 1701.1(a))

(b) “Adjudicatory” proceedings are: (1) enforcement investigations into possible
violations of any provision of statutory law or order or rule of the Commission;
and (2) complaints against regulated entities, including those complaints that

_challenge the accuracy of a bill, but excluding those coniplaints that challenge the
reasonableness of rates or charges, past, present, or future.

SB 960 Reference: Sex. 7 (PU Code § 1701.1(a). (cX2))

“Rateselting proceedings are proceedings in which the Commission sets or
investigatés rates for a specifically named utility (or utilities), or establishes a
mechanism that in turn sets the rates for a specifically named utility (or utilities).
“Ratesetling™ proceedings include complaints that challenge the reasonableness of
rates of charges, past, piesent, or future. For purposes of this Article, other
proceedings may be categorized as rateselting, as described in Rule 6.1(c).

SB 960 Reference: Sec. 7 [PU Code § 1701.1(a), (cX3))
(d) “Quasi-legislative” prOCéedihgs are proceedings that establish policy or rules
(including generic ratemaking policy or rules) affecting a class of regulated
entities, including those proceedings in which the Commission investigates rates

or practices for an enltire regulated industry or class of entities within the industry.
_ p .

SB 960 Reference: Sec. 7 [PU Code § 1700.1¢a). (cX1)}

(¢) “Ex parte communication™ means a written communication (including a
communication by letter or electronic medium) or oral communication (including
a communication by telephone or in person) that:

(1) concerns any substantive issue in a formal procéeding,
(2) takes place between an'‘interested person and a decisionmaker, and

(3) does not occur in a public hearing, workshop, or other public setting, or on the
re¢ord of the proceeding.




Communications limited to inquiries regarding the schedule, location, or format
for hearings, filing dates, identity of parties, and other such nonsubstantive
information are procedusal inquiries not subject to any restriction or reporting
requircment in this Article.

SB 960 Reference: Sev. 7[PU Code § 1701 1{cKAXANC))

“Decisionmaker” means any Commissioner, the Chief Administrative Law Judge,
any Assistant Chief Administeative Law Judge, or the assigned Administrative
Law Judge, and in adjudicatory proceedings any Commissioner’s personal
advisor.

“EX parte communication conceming categorization” means a wrilten or oral
communication on the category of any proceeding, between an interested person
and any Commissioner, any Commissioner's personal advisor, the Chief
Administrative Law Judge, any Assistant Chief Administrative Law Judge, or the
assigned Administrative Law Judge that does not occur in a public hearing,
workshop, or other public selting, or on the record of the proceeding.

(h) “Interested person” means any of the following:

(1) any applicant, protestant, respondent, petitioner, complainant, defendant,
interested party who has made a formal appearance, Commission staff of
record, or the agents or employees of any of them, including persons receiving
consideration to represent any of them;

(2) any person with a financial intetest, as described in Article I (commencing
with Section 87100) of Chapter 7 of Title 9 of the Govermment Codg, in a
matler at issue before the Commission, or such person’s agents or employees,
including persons receiving consideration to repreésent such a person; or

(3) a representative acting on behalf of any formally organized civic,
environmental, ncighborhood, business, labor, trade, or similar association
who intends to influence the decision of a Commission member on a matter
before the Commission, even if that association is not a party to the
proceeding.

SB 960 Relerence: Sec. 7[PUCode § 1701.1{(cX4XA)-(C)]

(i) “Person™ means a person or enlity.

(j) “Commission staff of record” includes staff from the Office of Ratepayer
Advocates assigned to the procéeding, staff from the Consumer Services Division
assigned to an adjudicatory or 6ther complaint proceeding, and any other staff
assigned to an adjudicatory proceeding in an advocacy capacity.




“Commission s1aff of record” docs not include the following staff when and to the
exteat they are acling in an advisory capacity to the Commission with respect to a
formal procceding: (1) staff from any of the industry divisions; or (2) staff from
the Consumer Services Division in a quasi-legistative proceeding, orina
ratesetting proceeding not initiated by complaint.

k) Presndmg officer” means, for purposes of this Article, one of the following, as
appropnate :

(1) Inan adjudiéamry proceeding, either the assighed Commissioner or the
assigned Administrative Law Judge, depending on which of them is
designated, in the scoping memo, {0 pr’éside in the proceeding;

2) Ina rateselting proceeding, the pnnc:pal heanng officer designated as such by
the assigned Commissioner prior 16 the first hearing in the proceeding, excepl
that, where thé assigned Commissioner is acling as principal hearing ofﬁcer,
the assigned Administrative Law Judge shall act as presiding officer in the
assigned Commissionés’s absence; or

(3) In a quasi-legislative proceeding, the assigned Cbmmlsswner. excepl that the
assigned Administrative Law Judge, in the assigned Commissioner's absence,
shall act as presiding officer at any hearing other than a formal heanng, as

defined in Rule 8(£)(2).

. (1) “Principal hearing officer” means the assigned Commissioner in a ratemaking or
quasi-legislative proceeding, or the assigned Administrative Law Judge in a
ratemaking procéeding if, prior to the first hearing in the proceeding, he or she has
been designated by the assigned Comniissioner as the principal hearing officer for
that proceeding.

(m) “Scoping niemo™ means an order or ruling describing the issues to be considered
in a proceeding and the limetable for resolving the proceeding. In an adjudicatory
proceeding, the scoping memo shall also designate the presiding officer.

6. (Rule 6) Start of Proceedings; Proposed Schedules.

(a) Applications.

(1) Any person that files an application after January &, 1998, shall state in the
applicatic‘m the proposed category for the proceeding, the need for hearing, the
issues to be considered, and a proposed schedule. As described in Rule 6.1(2),
the Commission shall issue a resolution that prehmmanly categorizes and
preliminarily detérmines the nieed for hearing in the proceeding.
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(2) Any person protesting or responding to an application shall state in the protest
or response any comments or objections regarding the applicant’s stalement
on the proposed category, nced for hearing, issucs to be considered, and
proposed schedule.

(3) The assigned Commissioner shall ¢onsider the application, protests, and
responses, and the prehearing conference statements (if one is held), and shall
1ule on the category, need for hearing, and scoping nmo. The ruling shall
also designate the principal hearing officér or presiding officer, as appropriate.
The assigned Commissioner has discretion to rule on any or all of these
matters on the record at the prehearing conference. The ruling, only as to the
category, is appealable under the procedures in Rule 6.4,

SB 960 Reference: Sec. 7{PU Code § 1701.1)

(b) Complaints.

(1) Any petson that files a complaint after January 1, 1998, shall state in the
complaint the proposed category for the proceeding, the need for hearing, the
issues to be considered, and a proposed schedule. The Docket Office shall
serve instructions to answer on the defendant, with a copy to the complainant,
indicating (i) the daté when the defendant’s answer shall be filed and served,
and (ii) the Administrative Law Judge assigned to the procceding. The
instructions to answer shall also indicate the category of the proceeding and
the need for hearing, as determined by the Chief Administrative Law Judge in
consultation with the President of the Commission. The detérmination as to
the category is appealable under the procedures in Rule 6.4.

(2) The defendant shall state in the answer any comments or objections regarding
the complainant’s statement on the need for hearing, issues to be considered,

and proposed schedule.

(3) The assigned Commissioner shall consider the complaint and answer, and the,
prehearing conference statemeats (if one is held), and shall rule on the scoping
memo. The ruling shall also designate the principal hearing officer or
presiding officer, as appropriate. The assigned Commissioner has discretion
to rule on any or all of these matters on the record at the prehearing

conference.

SB 960 Reference: Sec. 7 [PU Code § 17011}
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(c) OSCs, Olls, OlIRs.

(1) A Commission order to show cause of order instituling investigation, issued
after Janvary 1, 1998, shall determine the category and need for hearing, and
shall attach a preliminary scoping memo. - The order, only as to the category, is
appealable under the procedures in Rule 6.4. Any person filing a response to
an ordet 16 show cause or order instituting investigalion shall state in the
response any objections to the order regarding the need for hearing, issues to
be considered, or schedule, as set forth in the order. At or after the prehearing
conference if one is held, the assigned Commissioner shall rule on the scoping
memo. The ruling shall also designate the principal hearing officer or the
presiding officer, as appropriate.

(2) A Commission order instituting rulemaking, issued after Januvary 1, 1998,
shall preliminarily determine the category and need for hearing, and shall
attach a preliminary scoping memo. Aay person filing a response Lo an order
instituting rulemaking shall state in the response any objections to the order
regarding the category, need for hearing, and preliminary scoping memo. At
or after the prehearing conference if one is held, the assigned Commissioner
shall rule on the category, need for hearing, and scoping memo. If the
proceeding is categornized as ratésetling, the ruling shall also designate the
principal hearing officer. The ruling, only as to cateégory, is appealable under
the procedures in Rule 6 4.

SB 960 Reference: Sec. 7[PU Code § 1701.1)

(d) Proceeding Filed Before January 1, 1998.

Where the cules and procedures of this Article apply to a proceeding by virtue of
Rule 4(b)}{2), the ruling or order that determines a hearing should be held shall
also preliminarily determine the category for the proceeding, and shall set a
prehearing confefence. At or after the prehearing ¢onference, the assigned
Commissioner shall rule on the category, need for hearing, and scoping memo.
The ruling shall also designate the principal hearing officer or presiding officer, as
appropriate. The ruling, only as to the category, is appcalable under the procedures
in Rule 6.4.

(€) Any party's proposed schedule for purposes of this rule shall be consistent with
the proposed or finally determined category, as appropriate, including a deadline
for resolving the proceeding within 12 months or less (adjudicatory proceeding) or
18 months or less (ratesetling or quasi-legislative proceeding). The proposed
schedule shall also take into account the number and cemplexity of issues to be
considered, the number of partiés éxpected to participate, the need for and
expected duration of hearings, and any other factors that the party wants the
assigned Commissioner to weigh in ruling on the scoping memo.

-6-
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SB 960 Reference: Sec. 7{PU Code § 1701.1(b))
6.1 (Rule 6.1) Determination of Category and Need for Hearing.

(2) By resolution at each Commission business meeting, the Commission shall
prefiminarily determine, for each proceeding initiated by application filed on or
after the Commission’s prior business meeting, the category of the proceeding and
the need for hearing. The preliminary determination may be held for one
Commission business meeting if the time of filing did not permit an informed
determination. The preliminary determination is not appealable but shall be
confimied or changed by assigned Commissioner’s ruling pursuant to Rule
6(a)(3), and such ruling as to the category is subject to appeal under Rule 6.4.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(a){cX1)-(3)]

(b) When a proceeding may fit more than one category as defined in Rules 5(b), 5(c),
and 5(d), the Commission may determine which category appears most suitable to
the proceeding, or may divide the subject matter of the proceeding into different
phases or one or more new proceedings.

(c) When a proceeding does not clearly fit into any of the categories as defined in
Rules 5(b), 5(c), and 5(d), the proceeding will be conducted under the rules
applicable to the rateselting category unless and until the Commission determines
that the rules applicable to one of the other categories, or some hybrid of the rules,

are best suited to the proceeding.

(d) In exercising its discretion under subsections (b) and (¢) of this rule, the
Commission shall so categorize a proceeding and shall make such other
procedural orders as best to enable the Commission to achieve a full, timely, and
effective resolution of the substantive issues presented in the proceeding.

6.2 (Rule 6.2) Prehearing Conferences.

Whenever a proceeding seems likely to go to hearing, the assigned Commissioner
shall set a prehearing conference as soon as practicable after the Commission makes
the assignment. The ruling selling the prehearing conference may also set a date for
filing and serving prehearing conference statements. Such statements may address the
schedule, the issues to be considered, any matter refated to the applicability of this
Article to the proceeding, and any other matter specified in the ruling setting the

prehearing conference.

SB 960 Refecence: Sec. 7 [PU Code § 1701.1(b)]

v’
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6.3 (Rule 6.3) Scoping Memos.

At or after the prehearing conference (if one is held), or if théee is no prehearing
conference as soon as possible after the timely filing of the responsive pleadings
(protests, responses, or answers, as appropriate), the assigned Commissioner shall rule
on the scoping memo for the proceeding, which shall finally determine the schedule
(with projected submission date) and issues to be addressed. In an adjudicatory
proceeding, the scoping memo shall also designate the presiding officer.

6.4 (Rule 6.4) Appeals of Categorization.

(2) Any party may file and serve an appeal to the Commission, no later than 10 days
after the date of: (1) an assigned Commissioner's ruling on category pursuant to
Rule 6{a)(3), 6(c)(2), or 6{d); (2) the instructions to answer pursuant to Rule
6(b)(1); or (3) an order to show cause or order instituting investigation pursuant to
Rule 6{c)(1). Such appeal shall state why the designated category is wrong as a
matter of law or policy. The appeal shall be served on the Commission’s General
Counsel, the Chief Administrative Law Judge, the President of the Commission,
and all persons who were served with the ruling, instructions to answer, or order.

SB 960 Reference: Séc. 7 [PU Code § 1701.1{a)]

(b) Any pariy, no later than 15 days after the date of a categorization from which
timely appeal has been taken pursuant to subsection (a) of this rule, may file and
serve a response o the appeal. The response shall be served on the appellant and
on all persons who were served with the ruling, instnuctions to answer, or order.
The Commission is not obligated to withhold a decision on an appeal to allow
time for responses. Replies to responses are not permitted.

6.5 (Rule 6.5) Approval of Changes to.Prelinﬁnary Determinations.

() If there is no timely appeal under Rule 6.4, but the assigned Commissioner,
pursuant to Rules 6{a)(3), 6(c)(2), or 6(d), changes the preliminary determination
on category, the assigned Commissioner's ruling shall be placed on the
Commission’s Agenda for approval of that change.

{b) If the assigned Commissioner, puisuant to Rules 6(a)(3), 6(¢)}(2), or 6{d), changes
the preliminary determination on need for hearing, the assigned Commissionec’s
ruling shall be placed on the Commission’s Consent Agenda for approval of that

change.
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6.6 (Rule 6.6) Proceedings Without Hearings.

Whenever there is a final determiination in a proceeding, pursuant to Rules 6-6.5, that
a hearing is not needed in the proceeding, ex parte comnmwinications shall be
peritled, as provided in Rule 7(e); in all othec respects, the rules and procedures in
this Adticle shall cease to apply to that proceeding. However, the scoping memo
issued for the proceéding shall continue to apply (0 the proceeding as to all matters
covered in the memo.

7. (Rule 7) Ex Parte Communications: '.Applicable Requirements.

(a) The requirements of this subsection apply during the period between the
beginning of a proceeding and the final determination of the category of that
proceeding by ruling of the assigned Commissioner or Commission decision on
any appeal of categorization. Following the final determination of the category,
the requirements of subsections (b), (¢), or {d) of this rule apply, as appropriate.

(1) In a proceeding that the Comimission initiates, the requirements of subsections
(b), (c), or (d) of this rule shall apply, depending on the Commission’s
preliminary detennination of the category in the order initiating the
proceeding.

(2) In a proceeding initiated by a complaint, regardless of the complainant’s
proposed category for the proceeding, ex parte comniunications shall be
prohibited.

(3) In a proceeding initiated by an application, regardless of the applicant's
proposed category for the procecding, the cequirements of subsection (c) of
this rule shall apply.

(b) In any adjudicatory proceeding, ex parte communications are prohibited.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(b))

(c) In any ratesetling proceeding, ex parte communications are permitted only if
consistent with the following restrictions, and are subject to the reporting
requirements set forth in Rule 7.1:

(1) Oral ex parte communications are permitted at any time with a Commissioner
provided that the Commissioncr involved (i) invites all parties to attend the
meeling Of sets up a conference call in which all parties may participate, and
(ii) gives notice of this meéting or call as soon as possible, but no less than
three days before the meeting or call.
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(2) If an ox parte communication meeling or ¢all is granted by a decisionmaker lo
any party individually, all other parties shall be sent a notice at the time that
the request is granted (which shall be no less than three days before the
mecting or catl), and shall be offered individual micelings of a substantially
equal period of time with that decisionmaker. The party requesting the initial
individual meeting shall notify the other pastics that its request has been
granted, at least three days prior to the date when the meeting is to occur. At
the meeting, that party shall produce a certificate of service of this notification
on all other partics. If the communication is by telephone, that party shall
provide the decisionmaker with the certificate of service before the start of the
call. The cedificate may be provided by facsimilé transmission.

(3) Wrilten ¢x parle communications are permitted at any time provided that the
party making the communication serves copies of the communication on all
other parties on the same day the communication is seat to a decisionmaker.

(4) In any ratesetting proceéding, the Commission may establish a period during
which no oral or writlen communic¢ations on a substantive issue in the
proceeding shall be peamitted between an interested person and a
Comunissioner, a Commissioner's personal advisor, the Chief Administrative
Law Judge, any Assistant Chief Administrative Law Judge, or the assigned
Administrative Law Judge. Such period shall begin not more than 14 days
before the Commission meeting date on which the decision in the proceeding
is scheduled for Commission action. If the decision is held, the Commission
may permit such communications for the first hatf of the hold period, and may
prohibit such communications for the second half of the period, provided that
the period of prohibition shall begin not more than 14 days before the
Commission meeting date to which the decision is held.

SB 960 Refecence: Sec. 9 [PU Code § 1701.3(¢))

(d) In any quasi-legislative proceeding, ex parte communications are allowed without
restriction of reporting requirement.

SB 960 Reference: Sec. 1O [PUCode § 1701.4(b)]

(¢) The requirements of subsections (b) and (c) of this rule, and any reporting
requircments under Rule 7.1, shall cease to apply, and ex parte communications
shall be permitted, in any proceeding in which (1) no timely answer, response,
protest, or request for hearing is filed after the pleading initiating the proceeding,
(2) all such responsive pleadings are withdrawn, or (3) there has been a final
determination that a hearing is not needed in the proceeding. However, if there
has been a request for hearing, the n.qum:menls continue to apply unless and until

the request has been denied.
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(0 Ex parte communications conceming categorization of a given proceedmg are
permitted, but must be reported pursuant to Rule 7.1(a).

SB 960 Reflerence: Sev. 7 (PU Code § 1701.1(2))

(2} When the Commission determines that there has been a violation of this rule or of
Rule 7.1, the Commission may impose penalties and sanctions, or make any other ./
order, as it deems appropriate to ensure the integrity of the record and to protect
the public interest.

7.1 (Rule 7.1) Reporting Ex Parte Communications.

() Ex parte communications that are subject to these reporting requirements shall be
reportéd by the interested person, regardless of whether the é¢ommunication was
initiatéd by the interested person. An original and seven copies of a “Notice of Ex
Parte Communication™ (Notic¢e) shall be fited with the Commission’s San
Francisco Docket Office within three working days of the ¢communication. The
Notice shall include the following information:

(1) The date, time, and location of the communication, and whether it was oral,
wrilten, or a combination;

(2) Thé identities of each decisionmaker involved, the person initiating the
communicalion, and any persons present during such communication;

(3) A description of the intetested person’s, but rot the decisionmaker's,
communication and its content, to which description shall be attached a copy
of any wrillen, audiovisual, or other material used for or during the

communication.
SB 960 Refercnce: Sec. 7[PUCode § V701 L(c XA XCXi)-(iii))

(b) These r¢porting requirements apply to ex parte communications in rateselting
proceedings and 10 ex parte communications concerning categorization. In a
rateselting procceding, communications with a Commissioner’s personal advisor
also shall be reported under the procedures specified in subsection (a) of this rule.

8. (Rule 8) Oral Arguments and Commissioner Presence.

(a) In any adjudicatory proceeding, if an application for rehearing is granted, the
parties shall have an opportunity for final oral argument before the assigned
Administrativé Law Judge (or before the assigned Commissioner, if the latter
presides at the rehearing).

SB 960 Reference: Sec. 8 {PU Code § 1701.2(d))
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(b} In any ratesetting procecding, the assigned Commissioner shall be present at the
closing argument and, if acting as principal hearing officer, shall be present for
more than one-half of the hearing days.

SB 960 Reference: Sex. 9[PU Code § 170).3(a))

(c) In any rateselting proceeding, a parly may request the presence of the assigned
Conmunissioner at a formal hearing or specific portion of a formal hearing. The
request may be made in a pleading or a prehearing conference statement.
Alternatively, the request may be made by filing and serving on all parties a letter
to the assigned Commissioner, with a copy to the assigned Administralive Law
Judge. The request should be made as far as possible in advance of the formal
hearing, and should specify (1) the witnesses and/or issues for which the assigned
Commissioner’s presence is requested, (2) the party's best estimate of the dates
when such witnesses and subject matter will be heard, and (3) the reasons why the
assigned Conimissioner’s presence is requested. The assigned Commissioner has
sole discretion to grant or deny, in whole or in part, any such requést. Any request
that is filed five or fewer business days before the date when the subject hearing
begins may be rejected as untimely.

SB 960 Reference: Sec. 9 (PU Code § 1701.3(a))

(d) In ratesctting proceedings and in quasi-legislative proceedings, a patty has the
right to make a final oral argument before the Commission, if the party so requests
within the time and in the manner specified in the scoping memo or later ruling in
the procéeding. A quorum of the Commission shall be present for such final oral
argument.

SB 960 Reference: Sec. 9 [PU Code § 1701.3(d)); Sec. 101PU Code § 1701 4(c))

(c) In quasi-legislative proceedings, the assigned Commissioner shall be present for
formal hearings.

SB 980 Reference: Sec. 10 [PU Code § 1701 .4(a))

(f) For purposes of this rule, the following definitions apply:

(1) “Adjudicative facts™ answer questions such as who did what, where, when,
how, why, with what motive or intent.

(2) “Formal hearing™ generally refers to a hearing at which testimony is offercd or
comments or argument taken on the record; “fonmal hearing” does not include
a workshop. In a quasi-legislative proceeding, “formal hearing" includes a
hearing at which testimony is offered on legislative facts, but does not include
a hearing at which testimony is offered on adjudicative facts. .
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(3) “Legislative facts™ are the general facts that help the tribunal decide questions
of law and policy and discretion. )

(4) “Present™ or “presence™ at a hearing means physical attendance in the hearing
room, of remote attendance (to the extent permitted by law) by electronic
communications link, sufficient to familiarize (he aitending Commissioner
with the substance of the evidence, testimony, or argument for which the
Commissionec’s presence is required ot requested. “Electronic
communications links” includes, without limitation, audio, visual, and/or
textual media establishing real-time, two-way communication between the
hearing room and the attending Commissioner.

8.1 (Rule 8.1) Proposed Decisions and Decislons in Ratesetting and Quast-legislative
Proceedings.

(2) A ratesetting or quasi-legislative proceeding shall stand submitted for decision by
the Commission after the taking of evidence, and the filing of briefs or the
preseatation of oral arguments, as orderéd in the proceeding. The Commission's
Daily Calendar shall include a table of submission dates listing all such dates
(with the conrésponding proceedings) that occurred during the two weeks
pre¢eding the date of the calendar.

. ‘ (b) In ratemaking and quasi-legislative proceedings, the principal hearing officer shall
prepare a proposed decision setting forth recommendations, findings, and
conclusions. The proposed decision shall be filed with the Commission and
served on all pariies without undue delay, not later than 90 days after submission.
As provided in Rules 77.1-77.6, partics may comment on the proposed decision.

Applicants in matters involving buses, vessels, public utility sewer systems, or
public utility pipelines may make an oral or writtén motion to waive the filing of
comments on the proposed decision. Any party objécting to such waiver will have
the burden of demonstrating that filing of ¢comments is in the public interest.

SB 960 Reference: Sec. 5 [PU Code § 311(4d))

(c) The Commission, in issuing its decision in a rateselting or quasi-legislative
proceeding, may adopt, modify, or set aside all or part of the proposed decision, -
based on the evidence in the fecord. The decision of the Commission shall be
issued not later than 60 days after issuance of the proposed decision. The
Commission may exténd the deadline for a reasonable period under extraordinary
circumstances. The 60-day deadline shall be extended for 30 days if any alternate

decision is proposed.

. (d) In a ratesetting proceeding where a hearing was held, the Commission may meet
in closed sesston to consider its decision, provided that the Commission has




KOThwg

cstablished a period as described in Rule 7(¢)(4). In no event shall the period
during which the Commission may meet in closed session exceed the period
described in Rule 7{(c)(4). 4

SB 960 Reference: See. 9{PU Code § 1701.3{0)); Sec. 10 [PU Code § 1701.4(c))

8.2 (Rule 8.2) Decisions, Appeals, and Requests for Review in Adjudicatory
Proceedings.

(2) An adjudicatory proceeding shall stand submitted for decision by the Commission
after the taking of evidence, and the filing of briefs or the presentation of oral
arguments as prescribed by the Commission or the presiding oflicer. The
Commission®s Daily Calendar shall include a table of submission dates listing all
such dates (with the comresponding proceedings) that occurred during the wo
weeks preceding the date of the calendar.

(b} In an adjudicatory proceeding in which a hearing was held, the presiding officer
shall prepare a decision setting forth the findings, conclusions, and order. The
decision of the presiding officer shall be filed with the Commission and served on
all panties without undue delay, not later than 60 days after submission. The
decision of the presiding officer shall constitute the proposed decision where one
is required by law, and shall become the decision of the Commission if no appeal
or request for review is filed within 30 days after the date the decision is mailed to
the parties in the proceeding. The comment procedure in Rules 77.1-72.6 do¢s not
apply to a presiding officer’s decision. However, the presiding officer has
discretion, at any time before the 30-day appeal period has begun to run, to
authorize comnients on a draft decision or a portion thereof. The Commission’s
Daily Calendar shall include a table that lists, for the two weeks preceding the
date of the ¢alendar, each decision 6f a presiding officer that has become the
decision of the Commission. The table shall indicate the proceeding so decided
and the date when the presiding officer’s decision became the decision of the

Commission.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))
(¢) The complainant, defeadant, respondent, or any intervenor in an adjudicatory
proceeding may file and serve an appeal of the decision of the presiding officer
within 30 days of the date the decision is mailed to the parties in the proceeding.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))

(d) Any Commissioner may request review of the decision of the presiding officer in
an adjudicatory proceeding by filing and serving a request for review within 30
days of the date the decision is mailed to the parties in a proceeding.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))

. 14-
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(€) Appeals and requests for review shall set forth specifically the grounds on which
the appellant or requestor believes the decision of the presiding officer to be
unlawful or erroncous. The purpose of an appeal or fequest for review is to aleat
the Commission to a potential ercor, so that the error may be comrected
expeditiously by the Commission. Vague asscitions as to the record or the law, -
without citation, may be accorded little weight. Appeals and requests for review
shall be scrved on all parties and accompanied by a certificate of service.

(f) Any party may filc and serve its response no later than 15 days after the date the
appeal or request for review was filed. In cases of multiple appeals or requests for
review, the response may be to all such filings and may be filéd 15 days after the
last such appeal or request for review was filed. Replies to responses are not
permitted. The Commission is nol obligated to withhold a decision on an appeal
or request for review to allow time for responses Lo be filed.

(g) In any adjudicatory proceeding in which a hearing is held, the Commission may
meel in closed session to consider the decision of the presiding officer that §s
under appeal pursuant to subsection (c) of this rule. The vote on the appeal or a
request for review shall be in a public meeting and shall be accompanied by an
explanation of the Commission’s decision, which shall be based on the re¢ord
developed by the presiding officer. A decision different from that of the presiding

officer shall include or be accompanied by a written explanation of each of the
changes made to the presiding officer’s decision.

SB 960 Refercnce: Sec. 8 [PU Code § 1701.2(c))
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Proposed Amendments to Rule 13.2
(In existing Article J)

13.2. (Rule 13.2) Expedited Complaint Procedure.
(a) This procedure is applicable to complaints against any electric, gas, water, heat, or »
telephone company where the amount of money claimed docs not exceed the jurisdictional limit

of the small claims courl as sct forth in subdivision (a) of Section 116.2 of the Code of Civil
Procedure.

(b) No attomey at law shall represent any party other than himsel€ or herself under the
Expedited Complaint Procedure.

(c) No pleading other than a complaint and answer is necessary.

(@) A hearing without a reporter shall be held within 30 days after the answer is filed.

(e) Separately stated findings of fact and conclusiohs of law will not be made, but the

decision may set forth a brief summary of the facts.

() Coniplainants and defendants shall éomply with all rules in this article dealing with

complaints.—{Rules 9,10, H, 12 13 aad 13D Uscof the Expedited Complaint Procedure does

not excuse compliance with any applicable rule in the Commission’s Rules of Practice and
Procedure.

(g) The Commission or the presiding officer, when the public interest so féquires, may at any
time prior to the filing of a decision terminate the Expedited Complaint Procedure and recalendar
the matter for hearing under the Commission's regular procedure.

(h) The parties shall have the right to file applications for rehearing pursuant to Section 1731
of the Public Utilities Code. 1f the Comniission grants an application for rehearing, the rchearing
shall be conducted under the Commission’s regular hearing procedure.

(i) Decisions rendered pursuant to th¢ Expedited Complaint Procedure shall not be
considered as precedent or binding on the Commission or the courts of this state.
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Proposed Amendments to
Atticle 16. Presiding Officers

62. (Rule 62) Designation.

When evidence is to be taken in a proceeding before the Commission, one or more of
the Commissioners, or an Administrative Law Judge, may preside at the hearing.

63. (Rule 63) Authority.

The presiding officer may set hearings and control the course thereof; administer
oaths; issue subpoenas; receive evidence; hold appropriate conferences before or during
hearings; rule upon all ObJ(‘ClIOIIS or motions which do not invelve final determination of
proceedings; receive offers of proof; hear argunient; and fix the time for the filing of
briefs. The presiding officer He- may take such other action as may be necessary and
appropriate to the discharge of his or her dulies, consistent with the statutory or other
authorities under which the Commission functions and with the rules and policies of the
Commission.

63.1 (Rule 63.1) Petition for Reass_ignmenl E\clusue Means to Request of
Disqualification_Reassigiment of Administrative Law Judge.

The provisions of this article are the exclusive means avaitable to a party toa
Comumission proceeding to seck reassignment of that proceeding to another te-disqualify

an-Administrative Law Judge-from-patticipatingin deciding the issués-oroutcome-of the
proceeding.

63.2 (Rule 63.2) Petitions for Automatic Reassignment.

(2) A panty to a proceeding preliminarily detérmined to be adjudicatory under Rule
6(2)( 1) or 6{¢), or determined to be adjudicatory under Rule 6{b)(1) or 6{d}{1), shall be
enlitled to pelition, once only, for autoinatic r¢assignment of that proceeding to another
Administrative Law Judge in accordance with the provisions of this subsection. The
petition shall be filed and served in the proceeding where reassignment is sought, and on
the Chief Administrative Law Judge and the President of the Commission. The petition
shall be supported by declaration under penalty of perjury (or affidavit by an out-of-state
person) in substantially the following form:

__,[declares undér
partyl [attomey for a party) to the above-captioned adLudncatory
proceeding. That [declarant] believes that [s]hé cannot have a [fair]
[expeditious] hearing before Administrative Law Judgé [to whom the
proceeding is assigned). That declarant [or the party declarant represents}

-7~
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has not filed, pursuant to Rule 63.2, any prior petition for automatic
reassignment in the proceeding. ;

Dated ,at . Califomia,

[Signature]

Excepl as provided in Rules 63.3 and 63.4, no parly in an adjudicatory proceeding will be
permitted to make more than one peltition for reassignment in the proceeding. In an
adjudicatory proceceding where theie is niore than one complainant or similas party, or
more than one defendant or similar party, only one petition for automati¢ reassignment
for cach side may be made.

Whete the party séeking automatic reassignment is one of several partics aligned on the
same side in the proc¢eeding, the declaration shal] include a showing that either (1) no
previous petition for automatic reassignment has been filed in the proceeding, or (2) the
interests of the petitioner are substantially adverse to those of any prior petitioner for
automatic reassignment in the proceeding.

{b) A party to a proceeding preliminarily detemiined to be rateselting under Rule
6(a)(1), 6(c){2), or 6{d), or determined to be ratésciting under Rule 6(b)(1) or 6{c){1), ora
person or enlity declaring the intention in good faith to become a party to such
proceeding, shall be entitled to petition, once only, f6r automatic reassignment of that
proceeding to another Administrative Law Judge in aécordance with the provisions of this
subsection; however, no more than iwo reassignménts pursuant to this subsection shall
be peérniitted in the same proceeding. The petition shall be filed and served as provided in
subsection (a) of this rule, and shall be supported by a declaration similar in fornin and
substance to that set forth in subsection (a) of this rule.

Whenever a limely petition for automatic reassignment of a rateselling proceeding
is filed, the Chief Administrative Law Judge, promptly at the end of the 10-day period
specified in subsection {¢) of this rule, shall issue¢ a ruling reassigning the proceeding. A
party to the proceeding, or a person or entily declaring the intention in good faith to
become a party to the proceeding, may petition for another automatic reassignment no
later than 10 days following the date of such ruling. The petition shall be filed and served
as provided in subsection (a) of this rule, and shall be supported by a declaration similar
in form and subslance to that set forth in subsection (a). The second automatic
reassignment of the proceeding shall not bé subject to further petitions pursuant to this

subsection.

(c) _Any pelition and supporting déclaration filed pursuant te subsections (a) or (b) of
this rule shall be filed no later than 10 days after the date of the notice of the assignment
or reassignment, excepl that a second petition for automatic reassignmeat of a rateselling .




proceeding shall be fited no later than 10 days following the date of the ruling on the first
petition for automatic reassignment fited pursuant to subsection (b). )

(d) Upon the filing of a petition for automatic reassignment, the Chief Administrative
Law Judge, subject only 1o the restrictions in this rule on the number and timeliness of
pelitions in a given proceeding, shall issue a ruling reassigning the proceeding to another
Administrative Law Judge. The Chief Administrative Law Judge, in consultation with
the President of the Conimission, shall issuc a ruling explaining the basis for dental
whenever a petition for automati¢ reassignment is denied.

3.3 (Rule 613.3) Pelitions for Reassignment - Unlimited Peremptory.

(2) Irrespective of the limits in Rule 63.2 on number of petitions for automatic
rcassignmient, any party is entitled to file a petition for reassignment in any adjudicatory
procecding or rateselting proceeding in which the then-assigned Administeative Law
Judge (1) has served within the previous 12 months in any capacily in an advocacy
position at the Commission or has been employed by a regulated public utility, (2) has
scived in a representative capacity in the proceeding, or (3) has been a pardy to the
proceéding. A pelition under this subsection shall be supported by declaration undes
penaliy of perjury (or affidavit by an out-of-state peison) selling forth the factual basis for
the petition, and shall be filed and served as provided in Rule 63.2(a).

(b) Any petition and supporting declaration filed pursvant to this rule shall be filed
no later than 10 days after the date of the notice of the assignment or reassignment. The
Chief Administrative Law Judge, in ¢onsultation with the President of the Commission,
shall issue a ruling explaining the basis for denial whenever a pelition for reassigament

made pursuant to this rule is denied.

63.24 (Rule 63.24) Greunds-forPisqualification-Petitions for Reassignment - Cause,
(o) An-Administeative Law Judge shall be disqualified if:

(1 -The-Administrative LawJudgesor-his-er-herspeuse,-or-a person-withinthe
third degeee of relationship-to-either ef themy;-or the spouse-ef such-aperson-is
to-the- Administrative law-Judge's krnowledge likely-to be a-material withess-in
the-proceeding:

(a) Any party is entitled to file a petition for reassignment in any adjudicatory,
. rateselting, or quasi-legislative proceeding where:




(31) The Administrative Law Judge has a financial interest in the subject matter
in a proceeding or in a party to the proceeding. An Administrative Law Judge
shall be deemed to have a financial interestif:

(A) A spouse or minor child living in the Administrative Law Judge's
houschold has a financial interest; or

(B) The Administrative Law Judge or his or her spouse is a fiduciary who has
a financial interest.

An Administrative Law Judge has a duty to make reasonable efforts tobe
informed about his or her personal and fiduciary interests and those of his or her
spouse and the personal financial interésts of the children living in the household.

{2) The Adniinistrative Law Judge has bias, prejudice, or interest in the
proceeding.

(b) A petition filed pursuant to this rule shall be supported by a declaration under
penalty of perjury (or affidavit by an out-of-state person) setting forth the factual basis for
the petition, and shall be filed and served as provided in Rule 63.2(a).

(c) A petition and supporting declaration filed pursuant to this rule shall be filed at
the earliest practicable opportunity and in any eveat no later than 10 days aftér the date
the petitioner dis¢overed or should have discovered facts set forth in the declaration filed
pursuant to this rule. The Chief Administrative Law Judge, in consultation with the
President of the Commission, and after ¢onsidering any response feom the assigned
Administrative Law Judge, shall issue a ruling addressing a pelition for reassignment
filed pursuant to this rule.
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(ed) A party may file no mOn, than one mohem&é*squeh&kpeuuon for reassignment
of an Administrative Law Judge pursuant to this rule unless facts suggesting new grounds

for &squahﬁeahe&reass gnment are first learned of or arisc after the métion-petilion was
filed. Repetitive petitions for reassignment motions-to-disqualify-not alleging facts
suggesting new grounds for disqualificationreassignment shall be denied by either the
Chief Administrative Law Judge or by the Administrative Law Judge against whom they
are filed.

(Note: Rule 63.4 (d) is a revised version of former Rule 63.4{¢))

63.35 (Rule 63.35) Circumstances Not Constituting Grounds for-Disquatification
Reassignment for Cause.

It shall not be grounds for d-rsquahﬁeehen—reassugnnknl for cause that the
Administrative Law Judge:

(a) Is or is not a member of a racial, ethnie, religious, sexval or similar group and
the proceeding involves the rights of such a group.

(b) Has experience, technical competénce, or specialized knowledge of or has in
any capacity expressed a view on a legal, factual or policy issue presented in the
proceeding, excepl as provided in Rule 63.2¢a}{2)3.

(c) Has, as a tepresentative or pudlic official participated in the drafling of laws or
regulations or in the effort to pass or defeat laws or regulations, the meaning,
effect, or application of which is in issu¢ in Lhe proceeding unless the
Administrative Law Judge believes that his-erhesthe prior involvement was such
as to prevent the Administrative Law Judge from exercising unbiased and -

impartial judgment in the proceeding so-wel knowa-asto-raise-areasonable-doubt
in-the publie-mind-as-to his-orher-eapacity-to be impartiak

6346 (Rule 634¢6) Procedure-for Bisqualification-of Administrative Law Judge’s

Ability to Request Reassignment.

(@) The Administrative Law Judge shall disqualify-himself-or-herselfrequest
reassignment and withdraw from a procéeding in which thee are grounds for
msquahﬁeaue&reassmnmenl for cause unless the parties waive the disqualification
reassignment pursuant to Rule 63.57.
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(Note: Former Rule 63.4(d) and (e) are revised and appear in the new rules as Rule
63.4(d) and Rule 63.8, respectively)
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63.57 (Rule 63.57) Waiver.

An Administeative Law Judge, aftet determining that there is basis for his or het
reassignment for cause, shall i

l-who-determines-himself-or-herself-to-be-disqualified-after
disclosging the basis !er—hrs—or—he;—érsquahﬁe&kmn the fecord, and may ask the p:uucs
whether lhey wish to waive lhc&sq&ahﬁeahen reassignment. A waiver of
disqualification- reassignment shall recite the basis for disgualification-_reassignment and
is-shall be effeciive only when signed by all partiés; and included in the record. The
Administrative Law Judge shall not seek to induce a waiver and shall avoid any effort to
discover which lawyers- representatives or parties favored or opposed a waiver of

disqualification reassignment.

63.8 (Rule 63.8) Prior Rulings.

@) If an Administrative Law Judge is-disqualified reassigned, the rulings he or she
has made up to that lime shall not be set aside in the absence of good ¢ause.

(Note: Rule 63.8 is a revised version of former Rule 63.4(d))

63.69 (Rule 63.69) Ban on Ex Parte Communications.

Ex parte communications régarding the assignmént; or_reassignnienl éf

disqualification-of particular Administrative Law Judges are prohibited.
63.710 (Rule 63.710) Definitions.
For the purposes of Rules 63.1 to 63.69 inclusive, the following definitions apply:

(a) "Financial interest” means ownership of niore than a 1 percent legal or equitable
interest in a party, or a legal or equitable interest in a party of a fair markel value in
excess of one thousand five hundred dollars ($1,500), or a relationship as director,
advisor or other active participant in the affairs of a party, except as follows:

(1) Ownership in a mutual or common investment fund that holds securities is not
a "financial interest” in those securities held by the organization unless the
Administrative Llaw Judge parlicipates in the managément of the fund.

(2) An office in an educational, religious, charitable, fraternal, or civic
organization is not a "financial interest” in securities held by the erganization.

(3) The proprictary interest of a policyholdér in a mutuat insurance company, or a
depositor in a mutual savings associalion, or a similar proprictary intecest, is a
“financial interest” in thé organization only if the outcome of the proceeding ¢ould
substantially affect the value of the interest.
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(b) "Representative™ includes any person authorized to represent a party to a
proceeding, whether or not the person is licensed to practice law, or an éxpeit wilness
or consultant for the panty.

' bcmeen thean_ Adm:mstrauv
Law Judge seehauenaed-and other decisionmakers_ about a petition for reassigiment of a
proceeding to which the Administrative Law Judge is currently assigned.




R.84-12-028
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COMMISSIONER HENRY M. DUQUE, DISSENTING IN PART:

Although I support most of Item 14 today, I file this partial dissent with respect to
the definition of Commissioner presence. 1do not believe that remote attendance should
be considéred to meet the cequirement of presence, even with the existence of two way
communication. I recognize that some of my ¢olleagues niay be interested in pursuing
this option, but I simply believe that it compliés with neither the spirit nor the intent of
the faw. My staff afld 1go 0 great !e:hgrlhérlo arrange my schedule 1o allow me to attend
prehearing conferences and evidentiary hearings in my assigned cases so that I can

actively manage my caseload. In my mind, this is what SB 960 intended and this is how I

intend to implement it. For these reasons, I file this partial dissent on the limited issue of

Comhissioner presence.

/s HENRY M. DUQUE
Henry M. Duque
Commissioner

San Francisco, California
July 16, 1997
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COMMISSIONER HENRY M. DUQUR, DISSENTING IN PART:

Although 1 support most of Ttem 14 today, I file this partial dissent with respect to
the definition of Commissioner presence. 1do not believe that remote attendance should
be considered to meel the requirement of presence, even with the existence of two way
communication. I recognize that some of my colleagucs may be interested in pursuing

 this option, but I simply believe that it complies with neither the spiril nor the intent of
the law. My staff and I go to great lengths to afran ge hiy schedule to allow me to altend
prehearing confercnces and evidenliary hearings in my assigned cases so that I can
actively manage niy caseload. In my mind, this is what SB 960 intended and this is how I
intend to implement it. For these reasons, 1 file this partial dissent on the limited issue of

Commissioner presence.,

Hen§ M. Duque

Conimissioner

San Francisco, California
July 16, 1997




