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OPINION 

I. Introduction 
--

By thIs decision, we address the outstanding issu('S regarding the competitive 

resale of the retail telecommunications services offered by Pacific Bell (P'ldflc) and GTE 

California, Inc. (GTEC) which have been designatc4 for resolution in Phase III of this 

proceeding. This decision addresses: (I) the additional retail services to be offered (or 

resale to competitive local carriers, (CLCs); (2) what restrictions on the resale of services 

are appropriate; and (3) the extent to which wholesale discounts should apply to 

serviCes subject to reSale. 

II. Background 
We initiated this joint rulemaking and investigation 01\ April 26, 1995, as part o! -

our overall plan to open all telecomn\unkations ",arkets ,\'ithin California to 

~ompetition. The locus of this rulemakingis on instituting competition in the local 

exchange" sector of the teleeomn\unications market 

, \Ve have divided this proceeding into three phases. Phase I addressed issues 

relating to facilities-baS{'{\ competition. Phase II focused prindpally on the initiation of 

resale competition. Phase III was rescnied lor resolution of all remaining issues within 

the sCope of this proceeding. 

We initially opened the local exchange market to resale competition within the 

service territories of PacifiC' and 0EC in February 1996 with the issuance of Decision 

(0.) 96-02-072, in which we approved operating certificates for an initial group of 59 

resale-based CLCs. 

Laterl in 0.96-03--020, we adopted interiril fulcs for the competitive tesale of local 

exchange carrier (LEC) service within the territories of Pacific and GlEC by authorizing 

the resale of a range of LEe services at interim wholesale rates. Howe\tcr, there 

remained a number of reSale-related issucs yet to be resolved to allow for fnlition of a 

truly cOn\petitivc market 

In 0.96-03-020, we adopted an interim wholesale discount of 17% (or Pacific and . 

12% (or GTEC, and applied these discounts to a range of services to be offered (or 
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res.lle. Fot residential sefviC('s, however, we adopted discounts of 10% (or Pacific and 

7% for GlEC.' Other services, sllch as Centc('x and Cllslomcr-owncd Pay Telephone 
. " 

(COPT), were offered for resale with .'\0 discount pending furth{>r review in Phase In. 
\Ve address the applicability o( wholesale discounts to spffiflc services in Section IV.B.2 

below. 

The wholesale rates we adopted it'\ D.96-03-020 were interim only, with the 

development of final wholesale rates to be determined in the Open Access and Network 

Architecture Development (OANAD) proceeding. We alsorcft in place ce"rtain 
. "" 

restrictions on the resale of some LEe serviceS pending further examination of their 

necessity iri Phase III of this proceeding. For exan\ple, we left in place the use-and-user 

restrictions on the sale of residential access llnes. \Ve restrkted the resale of 

CentrexiCentraNet only to single businesses as a business system as well. 

By Adirtinistrative La\V Judge (ALl) rUling issued on March 28,1996, parties 

wete directed to file written comments on outstanding l>hase III resale issues. 

Comments wete filed on April 18, 1996, and reply cotmrtents on April 29; 1996. Parties 

filing Phase III re&'tle comments included the (ollowing: 

List of Parties FiHng Phase III Resale Comments 

• Pacific 
• GTEC 
• California Telec:ommunications CoalitiOI\ (Coalition) 
• OfiJCeof Ratepayer Advocates (ORA) 
• AT&T CommuniCations of California, Inc. (AT&T)! 

Mel C6rnmunications Companies (MCI) 
• Sprint Communications 
• MFS Intetenet of Califonlia 
• Citizens Utilities 
• California Cable Television Association 
• Time \-Varner AXS of California 
• Telecommunications RescUers Association (TRA) 

'In D.97-O-1-090, issued April 23,1997, regarding Padnc's Applicalion (or Rehearing of 
D.96-OO-020, we granted a mOdification of the residential di~ourtt rates to refl(d 17% (or 
Pacific and 12.% for GlEe. 
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• California Payphonc Association (CPA) 
• G-Fi\'c Corp and San Diego Payphonc Owners Association 

(G-Fi\'c)1 
• Business Telemanagement, Inc. (BTl) 
• \Vorking Assets Funding Sen'ic(', Inc. 

Following re(Cipt o! the April 29, 1996, comments, we deferred further action on 

PhaSe III resale issues pending regulatory action at the federal level. The resale rules 

adopted by this Commission must conform to the Federal Telecommunications Act of 

1996 (the Act), signed into law on February 8,1996, and subsequent i~plementing 

orders adopted by the Federal Communications Commission (FCC). The Act mandated 

competition (or local exchange service among teJeconlmunications carriers throughout 

the United States. 

On: August 8, 1996, the FCC released its First Report and Order implementing 

rules for local exchange cOfl\petitiOIl, including resale competition, as provided under 

the Act.' In implementing § 251(cj(4) 01 the Act, the FCC detem\ined that, with the 

exception of short-t~rn\ promotions and cross-class selling of rt~MfUfial serviCE's, aU 

testdctions on resale ate preSumptively unreasonable. (First RepOrt and Order at 1939.) 

Accordingly, Pacific or GrEe may impoSe other restrictions "Dilly ifil prOl\'S to Ole slalt 
. . 

c(Jmmis.s;01i "1(~f fIle reslricl;.)u is rcasoliaVle mid l1{)lldiscrimillafOry." (47 CFR § 51.613{c), 

emphasis added.} 

The First Report and Oideralso adopted a range of default wholesale discounts 

of 17%-25%1 derived from an avoided cost study MCI submitted, as modified by the 

FCC. The FCC Ordetstated that state comI1\issions must use default wholesale 

J G-Five Corp is an aggregator of calls irom cuslomet-owned pay te1ephones for routing ot such 
calls to intraloca\ AceessTtansp6rt Atea (inlraLATA), interLATA, and inlerexchange carriers 
(IXCs). San Diego Payphone Owners Association is a trade asst?Ciati6n of owners of pri\iate pay 
telephones in the San Diego metropolitan area. 

l lmplrmmlaliol' oj Ilze iA-a1 Compditioll Provisions ;11 t/lt TflttonJllllmitllliolJs Act of 1996, .. 
CC Docket No. 96-98, I"ItrOOl1ntdiou bellf't't11 INaI Excllllllgt Carrit"rs and Commircial Rildi., Si1i.';(~ 
Prot'itltrs, CC Docket No. 95-185, First Report and Order, FCC 96·235 (ret Aug. 8,1996). 
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discounts within the 17%-25% range where a r,lle established b}' a state before the 

r('1('asc date of the F(C Order was based on a study that did not comply with the 

criteria described in the FCC Order. 

On October 15, 1996, the u.s. Court of Appeals (or the Eighth Circuit issued an 

order which stayed the FCC's prklng rules Eor'unbundled network elements (UNEs), 

wholesale services, and transport and termination pcndh'8 a decision on the merits of 

the appeals of the FCC Interconnection Order filed by several parties.- The Circuit Court 

stayed the FCC's wholesale pricing provisions becauSe it assumed that the petitioners-­

were likely to prevail in argu-}ng that the 1996 Act ~id not grant the FCC the power to 

issue pricing -ruleS. The Circuit Court also stayed the FCC's "pick and choose" rule 

which Could allow CLCs to pick and choose pOrtions of other CLCs' ir\terconnection 

agreements to fashion an agreement of their own. As of this datel the stay remains in 

effect. 

The Circuit Court's stay of the FCC Interconnectlon Order did not negate the 

effectivenesS of the remaining prOVisions of the order relating to resale restrictions and 

resale terffiS and conditions. The Circuit Court stated: , 

" ... \\;e haVe decided to stay the operation ill\d effect of only the pricing 
provisions and the 'pick and choose' rule contained in the FCC's First 
Report and Order pending our final deten'ninatiOI\ of the issues raised b}t 
the pending petitions fot review." (Emphasis added.) 

The Circuit Court did not stay the FCCi $ rules prohibiting resaie testrictic)J\s, except 

where the restriction could be demonstf(lted to be reasonable and nondiscriminatory. In 

addition, the ActJ itseH, renl.ains in (ull Eorce and effect. 

On September 10, 1996, a subsequent ALJ ruling solicited further COlllments 

regarding what changes, if any, in the Commission's adopted resale policies should be 

implemented to be in compliance with the Act and with the FCC's August 8,1996, First 

'Iowa UUtifit'S BOc1rd v.ETC; Order filoo October 15,1996 (8'" Cir 1996). 

-5-
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Report and Order, as modified by the Circuit Court stay. Comments pursuant to the 

latter ruling were filed on October 8, 1996 and repJy comments on October 18, 1996. 

Since the issuance of D.96-03-020, a number of CLCs have enterro into contracts 

with Pacific and GrEC which provide tor the resale of various LEC retail scr"it\.~. In 

instances where CLCs and tECs have been unable to reach' mutual agreement on the 

tem'lS of illterconn(.'('tion and resale arrangements, the contract disputes have been, 

submitted to the Commission l~r arbitration,' pursuant to the provisions of § 252{b)(1) of 

the Act and our own implementing rules adopted in resolutions ALJ-167 and ALJ-l68. 

As provided under § 252(d) of the Actl 'the state Commission must resolve 

arbitrated issues in a manner consistent with the pricing standards contained in the Act. 
o 

The state commission cannot approVe an interCOntlcction agreement airivedat through 

arbitration that does not meet the requirements of § 251 of the Act and the standards set 

forth in § 252(d) of the Act relating to pricing fot interconnection, network elements, 

_ trai\sport and termination, and Wholesale rates. (§ 252(e)(2)(8) of the Act.) A number of 

the resale issues h\ dispute in this proceeding have been addressed within the limited 

context of som.e of the arbitrated agreements approved by the COi\\mission. To the 

extent the resa'~ iules adopted in this decision are inconsistent with the outcomes 

reached in the arbitrated agreements, the agreements must be modified. 

III. Piocedurallssues 

A. Parties' Positions 

Parties disagree regarding the procedural approach the Commission 

should use to address remaining disputes over CLC resale issues. Pacific and GTEe 

believe no further action should be taken in the Local Competition Proceeding 

regarding resale issues. Pacific and GTEe view negotiations and arbitrations among 

individual carriers as the appropriate vehide for resolving cttrrerttly pending resale 

disputes. Pacific believes permanent Wholesale rates should be detennined in the 

OANAD proceeding. 

Given the ongoing arbitration pi~eedings and the stay of the resale 

pricing portion of the Feels First Report and Order, Pacific claims the COn'lmission is 

-6-
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under no oblig.\tion, leg.,l or otherwise, to itnp)effient the First Report and Order in this 

proceeding. Pacific believes it would be wasteful of resources to address the same issues 

in this pr()('('('(ling that are being resolved through the arbitration pr()((>ss with 

individual carriers. GTEC claims the Act mandates negotiation by the parties prior to 

the Commission estabHshing any terms and conditions for the resale of services. (The 

Act, § 252(c) (1).) Subsections 251(b)(1) and (c){4) of the Act set forth the duty of 

incumbent LECs to negotiate in good faith the particular tern)s and conditions of resale 

agreements with other carriers. 

In the e\'ent the Commission should choose to address further resale 

issues in this proceeding and to order mote LEC serVi~s be made available to all eLC 

rese1iers at a discount, Pacific believes this action WQuld ronstitute a change to 

D.96-03-020. Pacific also argues that the furthet removal of generic resale restrictions in 

this proceeding would change D.96-03-020, and that such changes would "requite 

further evidentiary hearings. Pacific dtes § 728 of the Public Utilities CPU) Code, stating 

it permits rate changes only "after a hearing." PacifiC dahris that PU Cooe§ 1708 . 

requires "notice to the parties'l and the san\c "opportunity to be heard" as speCified in 

PU Code § 1705 before a Comn\ission order can be changed. PU Code § 1705 requires 

that in an hearings, parties are "entitled to be heard and to introduce evidence." Pacific 

states that Illere opportunity to comment on resale issues is not enough~ and the phrase 

"opportunity to be heard" implies that a party must at teast be permitted to prove the 

substance of its protest rather than merely bl'ing allowed to submit written objections to 

a proposa1."S Pacific cites City of Los A'lgdrs v. Public Uti'. Com",'", 15 Ca13d 680 (1975)1 

wherein the Supren'le Court stated that, "(T]he commission must hold a full hearirig 

before the promulgation of a gener.ll rate tariff (PU Code § 1705; Cal. Admin. Code, 

title 20, §§ 52, 59-61, 64,68-70,75-76).' 

s Califomia TlIlcki"g Ass'u ll. Plll,tiC. Ulil. COI1lllJ·", 19 Cal3d 240,2« (1979). 

115 Cal.3d at 698-99. 

, 
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Pacific claims that the c\'identiat)' hearing held in Phase II dealt only with 

c\'idence on the r('sate of basic service, and that the rccord in that phase cannot be the 

basis (or discounting additional servic('s such as Centrex and Private Branch Exchange 

(PBX) tnmks. Pacific claims that cesale of Centc('x was beyond the scope of the Phase II 

hearingsl and that there are no facts in the record to support a discount on Centrex, noc 

to support unlimited It'Sale of Centrex. 

The Coalition believes that the Commission should resolve the remaining 

resate terms and conditions issues in this proceeding based on written comments. The 

Coalition argues that the stay of the FCC order coveted only Hmiled provisions, and has 

no inlpact on the resale restrictions issues. The Coalition objects to Pacific's propOsal to 

addreSs all Ienlaining resale issues in OANAD. The Coalition states that OANAD was 

intended to ~ddress the unbundling of Pacifies and GTEC's local exchange networks 

and the establishment of cost-based prices lor those network elen\ents. lheCorl\rnission 

decided in D.96-03-0iO that the issue of permanent wholesale rates should also be 

addressed in OANAD. The Coalition argues, however, that OANAD was only 

supposed to address the issue of permnl1ml wholesale rates, and that other loc.lt 

competition resale issues, tel'msl and conditions have always been, and should remain, 

within the scope of the local competition proceeding. 

The Coalition disputes Pacific's claim that evidentiary hearings are 

required in this proceeding to remove existing resale restrictions and argues that 

Pacific's reHance on PU Code § 1708 is mispla<:ed. The Coalition argueS that l\lcific's 

assertion that hearings are necessary is contradicted by Padfic/s own arguments in the 

OANAD proceeding. In that case, Pacific argued that 1'£Tmanent wholesale rates could 

be set through comment cycles without evidentiary hearings. 

GlEC believes the only further action (or the Con\mission to take 

regarding resale issues is to mediate disputes in negotiations between LECs and 

-('esellers, if asked by a party to do so, to approve or reject an agreement, or if the parties 

cannot reach an accord, to impose resale conditions, pursuant to compulsory arbitration 

which are applicable only to the parties to the negotiation. GTEC does not believe, 

-8-
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hO\\'C\'Cf, the Commission should adopt any further gcneric (('Sale rules in place of 

individual negotiations or p~quire the filing 01 wholesale tariffs. 

TRA argues that although arbitrated and negotiated intec<:onne<tion 

agret'ments are publicly available, exclusive use of them for detcrmining terms and 

prices ,,'ould prove unwieldy for most parties. ,nstead of being ab1e to refer to a single, 

concise compilation of rates, terms, and conditions of serVice, tesellers would have to 

obtain copies of each of the growing nurnber of interconnection agreements that have 

been filed and approved by the Comrrtission in order to determine the pricing and 

terms of the LECs' wholesale offerings. Moreover, while the rates fot wholesa1e services 

determined in a rh it rated agreements will ostensibly be available to other parties under 

similar terms and conditions, each reseller would stlll have to go through the prOCess of 

establishing its own interconnection agteement. 

TRA belie\'cs that, except for the very largest carriers, most CLCs will not 

have the capability to effedively negotiate of arbitrate agreements \\'ith Pacific Or other 

LEes. They will be outmanned and outfunded on every issue, resulting in'delayed 

market entry for new competitors and a significant, if not coI'nplete, barrier to entry by 

smaller carriers. TRA argues that in order to full)' open the local exchange nlarketplace 

to competition, Pacific and GrEe must be required to tariff their \vholesale offerings. 

B. Discussion 
We conclude that the instant prOCE'Cding is the appropriate docket in 

which to addresS an outstanding resale issuesl inchtding the propriety of remaining 

restrictions on the resate of LEe tele<X>n\munications se~ices. The only exception will 

be the determination ot permanent wholesale ratesl an issue to be resolved in our 

OANAO rulemaking. \Ve ha\'e previously indicated in 0.96-03-020 and by ALJ fulil\g 

that outstanding issues relating to remaining resale restrictions and the applicability of 

a wholesale discount would be addressed in Phase III of this proceeding. We find 

unconvincing the reasons offered by Pacific or GTEC to change our procedural plan at 

this point. The fact that some of the same resale issues under consideration in this 

, 
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rulemaking have also been addreSS('(i in \'arious arbitration cases does not relie"e us of 

the need to resolvcthese issues in this rulemaking . 

. \\'e disagree \\rith GTEC that the prO«'Ss of arbitration is a sufficient 

pr<Kedural \'ehide to implement local exchange resale ooIl'pctition. Arbitration docs 

not supersede our generiC rutemaking process. 1 here is nothing inconsistent between 

the use of arbitration to resolve individual disputes and the adoption of generiC rules to 

addn.~ some of the same issues resoh'ed in indi\'idual arbitration case'S. lVe are not 

pteeluded by the Act hom adopting generic rules and requiring the LECs to file 

wholesale tariffs prior to negotiation between LECs and CLCs for resale arrangements. 

As stated in § 26t(c) of the Act: 

"Nothing in this part precludes a State from imposing 
requirements on a telecommunicati6ns carrier (or intrastate 
services that are nect>ssary to further competition in the ptovisioll 
of teleph6ne t'xchange service or exchange access as long as the 
state's requirements ar~ not inconsistent with this part or the 
Commission's regulations to in'lplt'ffient this part." 

Likewise, the FCC in its First RepOrt and Order acknowledges the 

authority of the states to conduct their own rulenlakings and imrestigations intO. co-sting 

and pricing. Specifically, the states "may pem\it re(overy of a reasonable share of 

fon ... ard-looking joint and common costs of network elements." (First Report and 

Order, 1 620.) 

The outcomes reached in the arbitration cases are not precedent setting, 

and only apply to the indhridual c.uriers involved in the arbitration. The limited time 

and resource constraints committed to the arbitration cases decided to date have not 

pt>rmittcd the opportunity to develop a full record on an of the substantive issues 

relating to resale of LEe serviCes. ~toieover, our arbitration dedsionS have not 

produced final guidance on resale issues eVen within the limited context of the 

arbitrated agrcemel\ts. Our arbitration decisions were rendered with the understanding 

that the interim resolution reached would be subject to modification based on future 

Commission decisions in our generic road map rulemaking-and-in\'estigatlon 

proceedings. (e.g., D.96-1~-034 at 11-12). 
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\Ve disagree with GlEe that contr~'cls for (('Sale are a su£ficient means of 

offering wholesale services to ClCs. As noted by TRA, smaller ClCs in particular "lay 

lack the resources to effectively negotiate or arbitrate satisfactory resale agr~ments 

with the LECs. In addition, PU Code § 489 requires pubHc utilities to file tariffs 

containing "rates, tolls, rentals, charges and classifications ... " Mete reliance on 

contracts entered into by \'arious CLCs and LECs through arbitration fails to satisfy the 

tariff requirements of PU Code § 489. \Ve shall therefore require LECs to file wholesale 

tariffs (or each of the scn'i«"s authorized [or resale pursuant to this decision to the 

extent they have not already done so. 

This is also the proper dockCi to addrciS the applicability of wholesale 

discounts to those resold services \\'hich have not previously been subject to any 

wholesale discount. Howe\'er, the determination of final wholesale discounts based 

upOn avoided cost studies belongs in the OANAD proceeding where a further 

evidentiary record will be developed. 

\Ve conclude that further evidentiary hearings on resale issul's ate not 

required in order to establish the additional full'S regarding resale adopted in this 

decision. The requirement (or hearings under PU Code § 1708 does nolapply to the 

situation we fare here. PU Code § 1708 applies to situations where provisions adopted 

in a Commission order which \,'ere based upon evidentiary hearings ate being ·changed 

without hearings: In this decision, we are not changing any of the provisions of the 

Phase II order which Were based upon evidentiary hearings. In Phase II, we held 

evidentiary hearings to establish wholesale discount rates for resale services, but relied 

upon written comments for addressing resale restrictions. Likewise, we conclude that 

further resolution of resale restrictions can be resolved in Phase III based upon written 

comments only. 

The 12%/17% discounts were established based On Phase II evidentiary 

hearings. TIle evidentiary record ((Om Phase II together with filed Phase III romments 

form a sufficient basis to determine whether the existing avoided-(ost disco~nts should 

be applied to additional services. Since the avoid~ (osts used to compute the 12% and 

17% discount rates \,'ere derived based on the aggregate of all LEe services, it is 

-11-

, 



R,95-0-I-M3, J.95-0-I-O-t4 AI.J/TRP/wav 

consistent with the record atre"dy developed in Ilhasc II to apply these discounts to an 

retail services. Sinre we are not relitigating the amount of the discount for purpoSt's of 

this dedsionl but merely al'pJying the previously adopted Ilhase II discounts to the 

relevant retail services, there is no R'quirement (or (urther evidentiary hearing (or this 

limited purpose. . 

Moreover, we indicated that the interim resale provisions adopted in 

D.96-03-0~O were temporary, and that we would consider making further n'04ifkations 

to the terms and conditions of resale in Phase III of this proceeding. Thus, the 
. . 

provisions of this decislon metelycarry fonvard the mandates of the Phase II deCision 

to move ahead with further implementation of resale rolnpetition. 

IV. Substantive -,ssues 
A. Scope of LEe Services SubJ~ct to Resale 

D.96-03~020 authorized the resale o( certain Category II local exchange -

seivi~s effective March 31, 1996, as set forth in Table 1 belo\\,t; 

Table 1 

Category II Setvites SubJect to Resale 

• ResiderittallFR' and 1 MR service 
• Business 1MB serviCe 
• loCal usage, ZOne Use Measurement (ZUM), and Extended 

Area Service (EAS) 
• All Vertical features (cX(epl (or grandfathered serviCes) 
• COPT line andfeatllres 
• Centrex/CcntraNet 
• Integrated ServiCes Digital Network (ISDN) 
• IntraLATA toll 
• Private lines (except grartdfathered services) 

Since the issuance of D.96-03-020, we have taken further steps to mOVe 

toward a competitive local exchange res.ale rnarket. 0.96-03-020 limIted resale to certain 

LEC services in existence as of March 31, 1996, the effcdi\'e date of the decision. By 

0.96-12.-076, granting the Petition to tvtodify O.96-03-0~O filed by Sprint, AT&T, and 

Mel, we· extended the resale authorizations of D.96-03-0~O to applyprospecthiely to all ' 

new LEe i'etail Servkes ot(ered lor th~ first time after Mard,SI; 1996, the effeCtive date 
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of 0.96-03-020. In particular, we directed the LEes to make Caller 10 service available 

for r('sale ef(('(tlve immediately. 

racifi~ and GlEC were each also directed to file a report listing any new 

relail ser\'i(('S which bc<'ame available since the creecli\'c dale of D.96-03-020 together 

with their planS (or making such services available on a wholesale basIs. Such a report 

was filed on January 6, 1997, by racifi~ and GlEC, and is included in Appendix C of 

this declsion. \Ve also ordered that to justify restrictions on the resale of any new retail 

serviCes, Pacific and GlEC were required to file motions itl this docket showing why 

any proposed resale restrictions on new serviCE>S\\>ere necessary, reasonable or 

nondiscriminatory pursuant to § 51.613 of the Code of Federal Regulations. 

In accordance \vith the Act, we now consider what additional LEC 

services shOUld be authorized tor resale. 

1. Parties' Positions 
Parties disagree (Ql\ceming the specific services which should be 

made available (or resale, as required under the Act. Pacific claims that the Act d(){'$ not 

require all retail services to be resold, but only "telecommunications services" as 

defined by the Act. Paci(i~ claims that certain o( its retail services are not 

"telecommunications servi~s" as defined by the Ad, and need not be resold. For 

example, Universal Lifeline Telephone Service (ULTS) is a state-mandated billing 

mechanism used in conjunction with Pacific's residential services, and is not itself a 

telecommunications service, according to Pacific. Pacific a.rgues that resellers can 

provide UL TS by reselling Paci fic's residential sen'iCes, and by applyins to the UL TS 

Fund for ULTS subsidies for qualifying end userS. Pacific obje<:ts to makings its UL TS 

~vailable (or resale because it will then have to police ["('sellers and thert' will be no 

check to ensure they charge appropriate ULTS rates. 

Additionally, Pacific daims enhanced services such as voice mail 

are not subject to resale, since the Act does not include enhanced services in its 

definition of "telecommunications services." Pacific claims that inside wiring is not a 

"telecommunications service," and therefore objects to rilaking the service available for 

-13 -
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resa1e. Pacific claims its competitors ha\'e the same ability to offer inside wiring servlC\~ 

as does Pacific, because they can hire one of the man)' companIes providing this service 

or hire their own employees to h\stall and maintain inside wiring. In Appendix B is a 

list of retail servires which Pacific attached to its Oc'tobet 8, 1996" comments, which it 

claims are not telecommunications services and which it does not inlend to offer for 

resale. 

subject to resale: 

GTEC notes that the FCC foUnd that the following should not be 

• exchange accesS services (Order, 1873, 74); 

• services purchaSed by a V.arty which is not a retail 
subscriber as described in § 251(c)(4}. '(Order,1871.) 

• services which 'do ribt fall within the definition of , 
"teJecommutlications'services" u'nder § 3(46}, incl~dtng 
inforrrtation $eI"iites" enhanCed services such as voice 

. ~essaging,.and "telephoneequipinent/' \"hiel, is 4efined 
separately from services under § 3(50). (Order, 1871.) 

• independent pub1i~ payphone service at a wholesale rate. 
(Order,1876.) 

• residential services to customers who are, ineligible to 
subscribe to such services from the LEe. (Order, 1962.) 

• . states may prohibit the reSale of lifeline or other means­
tested service oifereJ to end users not eligible to obtain 
from the LEC.(Order, 1962.) 

• . LEC promoticmal offerings of up to 90 days need not be 
oUered at a discount to rescUers. (Older, 1950.) 

-:..!,. .-

• State'commissions may detennine if there are reasOnable 
resale restrictions on promotions. (Order, 1952.) 

• § 251(c)(4) does not require an LEC t6 -disaggregrate a 
retaB service into more discrete retail services. (Order, 

._ 1877.) 

The Coalition argues that unless allLEC retail services are made 

-available fo~resale, CLCs will not be able toof(er the same serviCes to th~ir customers, 

W~ich \~illsf&n:ilicanHy uridenrtir\~ theCLCs; abiiity to (6fi\Petewith the'LEes. th~ 
Coalitlonargues that (onsisteilt with the Act, the LEes should make nil retail end-user 
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ser\'iC('S a"ailable for (('Sale, including discount plans for services such as toll and 

"ertical (eatures, PBX trunks, foreign exchange service, inside wire,' \"olce mail, and 

pronlotional offerings. The Coalition claims the tEes have denied CtC r('se)]ers the 

ability to resell inside wire and .loire-mail services to gain a rompetith'e ad\'antage over 

new entrants, and that, without access to voice mail, many customers will be unwilling 

to switch to a new carrier. Absent the availability of voice mail for resale, ClC reseHers 

will have to purchase data links and multiline hurtting group in evcl)' end office in 

order to offer 'loire mail services. lhe Coalition argues that it is not economically viable 

for resellers to offer voice mail from a separate platform given the expenses the rescUer 

will have to incur. 

AT&T/Mel dispute Pacific·s claim that ULTS is not a 

telecommunications service, and argue that ULTS is provisioned in exactly the same 

way as basic exchang~ service. AT&T /l>.fCI belie\'e that ULTSshould be offered lor 

resale subject to the requiren\~nt that only qualifying retail Clistomers reeeh'e ULTS. 

Teletonu1'luriitations Carriers 01 Los Angeles (TCLA) adds the following services which 

it believes shOUld be available for immediate resale: Foreign Exchange Line (FEX) 

service, Remote Call Fonvarding (RCF) servIce (as distinct froli" Directory Number Call 

Forwarding)1 OU-Premise Extension Setvicel ~INumbet Retention Service," aU 

"Broadbandil and "Fast-Packett
, servicesl and Primary Rate ISDN. \Vorking AsSets 

argues that this Commission must guarantee that small companies will have aC<:css to 

all of the ptoducts which PaCific sells to its own. retail telecommunications customers. 

In its April Comments, Pacific asked the Commission to abe)' the 

resale of semipublic service until completion of the FCC payphone rulcmaking and 

listed a number of necessary terms and conditions if semipublic service were resold. 

The FCC decision implementing § 276 of the Act subsequently determined that fL.EC 

payphones are Customer Premises Equipn\crtt (CPE). Pacific argues that since the Act 

1 Time Warner does nola.gree that Pacific's an(,\ GTEC's inside wire maintenance plans ~hould 
be available lor reSale. \ :-

, 
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rcquir('s r('Sale of only tet('('()mmunfcalions services, not CPE, the FCC decision 

precludes resale of Pacific's semipublic service. Pacific suggests a COPT provider 

wishing to offer the equi\'al('nt of semipublic service can simply plare its payphones on 

Pacific's COPT line or a CLC's COPT line and provide service to the site owner. 

Consequently, Pacific belie\'es this Commission need not further ·consider the issue of 

resale of semipublic service. 

ORA does not believe that semipublic telephone service should be 

authorized lor resale at this time. Semipublic telephone serviCe is currently provided by 

the LECs as a bundled sen·ice. Therefore, if this service is subject to resale, the reseUers 

would also need to prOVide this service as a bundled service, and must first purchase 

the tequired basic acceSs Hile services from the LEes :'nd perhaps the equipment and 

other features as well. 

2. Discussion 

. In 0.96-03-020, We authorized the resale of certain lEC retail 

services by CLCs. Since the-issuance of 0~96-03-020, further steps have been taken in 

progress toward the full opening of telecommunications serviCes to resale. On April 24, 

1996, Pacific filed an advice letter to hltrodure PBX Trunk Line Service, Direct Inward 

Dialing, and Identified-Outward-DiaHng and Supertrunk Hites for resale, but with no 

avoided-cost disc0U11t. As noted, 0.96-12-076 directed the LECs to make available for 

resale new retail telecomnlunications services which were offered to retail customers (or 

the first time after ~farch 31, 1996; the (,{feetlve date of 0.96-03-020. In response to this 

directive, Pacific made available for resale 56 bps and 64 bps Connection t6 Switched 

Multimegabit Data Service, effective April 13, 1996. GTEC filed an advice letter on 

March·19, 1997, to make the following services aVcliiable for resale: 

• Coin Line Service 
• ControLink 
• Direct Inward Dialing Service 
• Oiredory Connect Plus 
• Exchange Services l\'tileage 
• Foreign Exchange Service 
• GTE Dial Data Link Service 
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• PBX Trunk Sen'icc 
• PBX Discount Pricing PJan 
• Personalized Telephonc Nurnber 
• Rescrvation of TelephOl\C Number 
• Rotary Service 
• Telephone Directory Ser\'ic~s 
• Verification/Interrupt Service 

\\'e conclude that aU remaining retail telecommunicalion.c; services 

currently being offered by the LECs, including those sen'kes summarized in 

Appendix A, should be made available tor resale, subject to the specific exceptions 

noted in our discussion below. 

Parties disagree on whether certain additional sentices qualify as 

"telecoffin\unkations services" as defined under the Act and whe-ther they should be 

required for resale. PacifiC provided only a bare listing o( services In its October 8 

comments not to be offered fot resale} with no deScription of what each service involves 
- . . - . .~ { , 

and no explanation to justify its classification as a nontelecomrrtunications service. Since 

Pacifit has failed to prOVide this in(onnation, we have no basis to evaluate whether any 

of these services should be restricted. Therefore, eXCept for those sen'ices d-iscussed 

below, we shan defer ruling on whether Pacific's list of sentices in Appendix B should 

be exempted (rom resale pending an augn'lented showing explaining what each sen'iCe 

is, and why it does not qualify as a "teleCommunications service" or should not be 

subject to resale. 

Turning to Inside \Vire Repait/~1aintel\ance, \\'e shall not require 

Pacific or GTEC to resen their service plans or maintenance Sen' ices. Pacific and GTEC 

currently offer their retail customers the option of paying a fixed amount for a sen'ice 

plan which entitles customers to any necessary maintenance and repair service (or 

inside wiring. If customers do not subsaibe to thts service plan, a customer needing 

repair sen,ice may pay Pacific or GTEC a separate charge for these services when or if 

nee<led, or' the customer -may catl an independent vendor offering this service. 

, 
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Pacific argues sp('(ificall)' that since there arc independent \'eodors 

which offer inside wire maintenance service, it is unnc«'ssary (or CLCs 10 rely upOn 

Pacific to make its inside wire repair/n\aintenance service available for resale. 

\\'hUe "'C reoognizc that rcseJ1ers~ ability t6 compete with the LEes 

may improve by offering inside wire services, we find no compe1ling basis to require 

the LECs to offer their inside wire services for resale to the CLCs as long as there arc 

independent vendors available to CLCs who can provide this service. The incumbent 

LEe has no competitive ad\tantage o\ier CLCs where an independent source of vendors· 

offering inside wire services is available. Therefore, there is no need tore-quire the LEC 

to offer its inside \\,ire repair scn'ites or service plans for resale to achie\'e competitive 

parity. And although the LECs offer inside wire maintenance as part of a bundled local 

sen'ice package, similar to voice-mail, the two sen'ices can be distinguished. Inside \\'ire 

maintenance and repair are services which any certified elcctrician can replicate. There 

are relatively low tcthnkal barriers to enter to this market and a relativdy large base of 

qmlHfied providers. 

\Ve make this conclusion to not require. resale of inside wire 

maintenance and repair services notwithstanding the anachronistic classification of 

inside wire maintenance service as a Category 11 service. Inside wife maintenance is a 

competitive service; yet for ratemaking purposes, the revenues and expel\S("s stemming 

trom it are tteated "above-the-Hne" pursuant to our order in D.86-12099. \Ve adopted 

this policy primarily because of a concern that existed at the tiri\e that "the inside wire .~,#. 

ot residential and business customers might be so integral to the utilities' operation that 

the utilities would ha\'e a natural competithte ad\'antage over other firms in pro\'idili.g 

maintenante service." (Re Pacific Ben, 0.90-06-069,36 CPUC2d 609,614) TIle 

fundamental coilcern here is for competition in the inside wire market. Our action 

today to refrain from requiring a discount and resale of inside wire maintenance by the 

LEes furthers the same goal we attempted to meet in OUi classification of inside wire 

. maintenance above the liile by avoiding the chilling and interventionist effect a 

mandated resale of this sen'ice would create hi the inside wire maintenance n\arket. 
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\Ve shall not require the LECs to offer ULTS (or rcsale. UL TS is not 

a 1e1('('ommunic,1Uons service as defined by the Act, but is a billing mc<:hanism to 

subsidize low-income customers. In D.96--03-020, we slaled that "eLC rcsellers should 

(('c('h'c reimbursement fronl the (UL TS] fund for the UL TS service they provide to end 

uscrs." \Ve conclude that this existing arrangement adequately rompensates the eLC 

reseUers for providing UTIS exchange service to their qualifying end users and assures 

that ULTS service is only offered to low income customers and is not provided as a tow-

priced access-line service to unqualified customers. The existing arrangement places 

CLCs and LEes on an equal basis with respect to their ability to offer ULTS Service. By 

not requiring the LEes to resell their UL 1S serviCe to the CLCs, we relie\'~ the LEes of 

the burden of monitoring and poHdng the CLCs to ensure that only qualified end users 

receive the service. 

Likewise, we will not require the resale of semipublic service in 

light of the comments by both Pacific and ORA. No eLC expres...c;ed, a particular interest 

in reselling this service. 

Promotional offerings of the LECs must also be Irtade available for . , 

resale in a manner consistent with-the Act. Under the First Report andOrdei, an 

incumbent LEC shall make available (or resale at a discount all promotional offerings 

except those involving rates which will be in effect for 90 days or less. In its First Report 

and Order, the FCC established a presumption that promotional prices offered for a 

period of 90 days or less need not be offered at a wholes~te discount to rescUers. The 

FCC concluded that ptomotions of s~ch limited length may serve procompetitive ends 

by enhancing marketing-based competition. The fCC stated that promotional prices 

offered for mote than 90 days n\ust be offered (or res"le at \\'holesale prices pursuant to 

§ 251(c)(4)(A) of the Act. The avoided-cost discount raie shall therefore be applied to the 

promotional retail rate for all such pJans exceeding 90 days. 

In recent advice letter filings of Pacifk, a question has beet, raised 

-as to how th~ terrns of resale are affected where Pacific offers a promotional service free. 

of charge (or periods exceeding 90 days. \Ve believe it is consistent with the intent of the 

Act that any prornotional offering exceeding 90 days should be offered to resellers at 
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the price of the pron'totion, I~ss an avoided-cost discount. In cases WhNC the 

promotional price approaches or reachl'S zero, the same principle should apply. The 

discount on a price of zero is zero. The reseller should therefore be offered the 

promotional offering at a "'holesale prireof zero. It would be inconsistent to apply a 

resellN discount to a LEC's retail promotional price of one cent, but to den)' the reseller 

rc<ognition of the promotional offering merely because the LEe reduced the 

promotional price from one (ent down to Zero. 

For example, tinder its IIEducation First" ptogram,Pacifi(' provides 

ISDN service to schools and libra'ries free of installation or servIce charges for a one­

year promotional period.' COhsistent with the adopted resale pOlicy established hE'fc, 

We shan require that Pacific o((er the ISDN "Edu~atioi\ FirSt" promotional service to 

ClCs at no charge for the same period Of time the service is available (Or free t6 Pacific's 

retail customerS. We sh~n apply a similar reqUirement to other promotional programs 

of Padfic and GTEC which may be offerroto retail custon\ers (or a prescribed period 

without charge. 

We hereby direct the LEes to ofter for resale the additional 

telecommunications selVires as requested by TCLA to the exlent they htt\ie not already 

done so. These include RCF, Off-PreI'l\ise Extension Service, "Number RetentionlJ 

Service, and all"Broadband tl and "Fa.st-Packettl services. 

B. Wholesaltt Discount Rates 

\Ve will now address two issues related to wholesale discount rateS. First, 

we must determine if the amounl of the discount adopted in D.96-03-020should be 

changed. Second, we must determine if the \\'holesale discount should be applied to 

additional LEC services offered for resale whi(h are not presently subject to th~ 

discount. 

• See Commission ResOlution T·tS9921 dated March IS, 1997. 
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In D.96-03-020, we adopted interim wholesale discount rates of 17% for 

Padfic and 12% for GlEC to be applioo to n,tB, local usag~, ZUM, EAS, \'ertkal 

serviC\."'S (or features not covered under prc\'iously existing wholt-sale tariffs, and 

intraLATA loll. Tht'sc discounts rcpresented our bE'sl approxhnation of the a\,oided 

retail costs associated with these services. -

For residentiall FR and 1 MR service, we adopted discounts of 10% (or 

Pacific and 7% for CrEC.' \Ve further ordered in D.96-00-020 that wholeSale rates for 

coPt, Centtex/CentraNet, and prh'ate line serviccswere to be set equal to then .. 

existing retail rates pending further Phase III re\'iew. \Ve authorized the resale of ISDN­

at the then-current retail ISDN rate subjeCt to reevaluation ()llCe we resolved Pacific's 

pending ISDN rate A. 9~l~-043.Jq Vertical features (overed under previously existing 

wholesale tariffs continued to be priced at then-existing wholesale tariff rates. Directory 

assistance (OA) and other operator servires were not made subject to the avoided-cost 

discounts at that time. 

1. General Issues 

a) Parties' Positions 
Pacific and cric argue that in v'i~w ot the s-tay o{th~ resale 

pricing provisions of the FCC First RepOrt and order, this C6mmi~ion is not r~quired . 

to change existing wholesal~ di~ount rates to confom\ to the FCC discounts. 

In its April 18, 1996, comments, Pacific initially ptoposed an 
8% disCOunt off the retail price for new serViCes available lot resale until it conducts a 

cost stud)' showing Actual avoided costs.Patific offered to negotiate a diflereni tarifled 
- -

discount with the ClCs requesting a service be made available fot resale. If agreeMent . 

was not reached, Pad fie proposed to arbitrate the appropriate discount before the 

, In D.97-().J-090 reS<l:rding Pacific's Application lor Rehearing of D.96-03-020, we revised these 
discounts to 17% and 12%; respectively. 

N We ~a\'e since issued D.97~2i fn~hich ~'eadopt~ re~tisOO rel~n ISDNiat~$ and direCted 
that dISCOunts of 17% (or l'aaflc and 12% fot GTEC be applIed to set wholesale ISDN rates. 

·21 -
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Commission (with resale at the 8% discount in the interim). P"dfic- also proposed to 

arbitrate any terms and conditions (or the services available for rC'Sale, if partles could 

not agrre on them, either. 

In its October 1996 comments, Pacific subsequently 

advOC'at(-d that the Commission's 17% discount was appropriate on an interim basis 

pending further determination in OANAD. Pacific believes that in light of its OWn 

preliminary cost studies filed in OANAD, this interim discount is acceptab1e. Pacific 

arguC'S that the discount rate (Omputed by the FCC is overstated and should not be 

adopted by this Commission. 

Pacific argues that any interim wholesale discount should be 

subject to a true-up after OANAO determhi.es permanent rates. Pacific states that the 

interim wholesale discount rate is not based oncost studies of a.voidablecosts and thus, 

is inherently flawed. Pacific and GTEt believe that the 17% and 12% wholesale 

discounts overstate avoided costs. Pacific also claims that applying the 17%'discount to 

the retaill)rif~ rather than the (ost overstates the avoided costs. Pacific also ton tends 

that it double counts and overstates avoided costs to apply the 17% discount to an 

already discounted pricing plan. PacifiC claims the impOsition 6f such an arbitrary 

interim rateviolates its due-process rights and will lead to adverse fit\andal 

consequences. Pacific claims a true-up requtrement will make it whole for the losses 

suffered during the interim period, and wiJI encourage other parties not to delay the 

adoption of pern\3nent rates in the OANAD proceeding. 

Although the pricing rules, including wholesale discounts, 

contained in the FCC's Fitst Report and Order implementing the interconnedion 

portions of the Act ha\'e been stared by the Circuit Court, AT&T/l\,{CI argue that the 

Commission should nonetheless adopt the default discounts calculated by the FCC for 

Pacific and GIEC. AT&T/Mel claim that the default discounts which the FCC 

developed were based on a six-month analysiS of a tobust rceoid containing wholesale 

discount proposals froIll all industry group segments, as.well as an analysis of the resale 

orders handed down by various state commissions. Based upOn revisions to the 

a\'oidcd cost model supplied by Me., the FCC calculated specific wholesale discounts 
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for Pacific and GTE, the I<tHerls based on its national oper~'tions, of 24% and 19%, 

respectively. AT&T /MCI propose that thesc discounts be adopted by this Commission 

and applioo to aU wholesale services, including Centrex/CentraNet, ISDN, Operator 

Sc-r\'iccs, DA, and Private Lines. Morro\'ef, they propose the same discounts be applied 

(or services which were not initially made available {or resale-most notably PBX 

trunks. 

Time \Vamer, reG, Sprint, and ceTA do not agrt"e with the 

basis (or, and amount of, the resale discounts in O.96-03-Q20. InStead, they believe resale 

discounts should be determined as part of the costing process in the OA~AD 

proceeding. tn light of the Circuit COurtts stay, ORA recommends that the interim 

discounts ado-ph~d in 0.96-03-020 remail\ in p1ate until one of the (ollowing hvo events 

O<Xurs: 1) the First Report and Order is reinstated by court order, or 2) the Commission 

has adopted permanent wholesale disrounts in OANAD. ORA agrees with GTEC that 

the Commission "should notal thiS time implement changes to its Own resale- rulesf; 

insofar as GlEe refers to resale prices. (GTEC's Opening Comments (OC), p. 3.) In the 

event that the Commission determines it would be appropriate to revise the interim 
- -

wholesale discounts prior to resolution of the stay of the First Report Or to adoption of 

permanent discounts in OANAD, ORA recommends the 24% and 19% discounts (or 

Pacific and GTEC, respectively, as deri\'ed under the FCC cost methodology. 

Both the Coalition and ORA believe it is consistent with the 

Act to apply avoided-c-ost discounts to all services of(eted (or resale by LECs, without 

exceptions. Therefore, to the extent that there are currently no serviCes whose retall 

rates have been adjusted to exclude avoided retailing costs, the Coalition and ORA 

believe all retail serviCes offered b)' the LEes (or resa1e should be subject to discounts 

based on avoided retailing cost. 

b) Discussion 

\Ve must first determine wheth('f the avoided-cost discounts 

which we adopted in D.96-03-020 should be m6dified on-an interim basis pending the 
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development of permanent discounted r,llt's. \\'e prc"iously adopted avcrage interim 

wholt'sale diS(otmt ratcs in 0.96-030-020 following e"identiar}, hearings. 

\Ve find no basis at this time to t'ither inert'ase or rt.--ducc the 

interim wholesale discount rates of 17% and 12% (or Pacific and GTEC,l'cspc<ti\lely. 

Our intent in setting interim discount rates was to provide proper economic signals to 

facilities-based carriers (both LECs and CLCs) and resale-based CLCs offering local 

exchange services. As prescribed under the Act, the wholesale rate discount is 

determined on the ''basis of the retail rates charged to subscribers for the 

telerommuriitations service requested, excluding the portion thereof attributable to any 

marketing, billing, Collection and otherrosts that will be avoided,"l1 

If discount rates were set in excess of avoided costs, 

(acilities-based providers, including the incumbent LEes, \\'ould be at an unfair 

competitive disadvantage relativ:e to reScUers, and incentives would be present (or 

economically inefficient pricing and investments. If disCount rates have been set too 

low, inCentives would be lacking for the development of a competitive resale market. 

We affirm here that the discounts adopted in 0.96-03-020 of 

17% lor Pacific and 12% for GTEC and adjusted in 0.97-04-090, offer the propet 

competith'e balance (ot interim purposes, and shall remain in e((eet until permanent 

rates are established in the OANAD proceeding. 

\Ve teject the proposal of AT&T and others to increase the 

LEC discount ratesin this proceeding to conform to the discounts computed by the FCC 

using the Mel cost methodology. tn light of the Circuit Courtstay of the pricing 

provisions of the FCC Order, we are under no legal obligation to adopt discount rates 

within the default discount range set forth in the FCC Order .. or make any changes in 

our adopted wholesale discounts to reflect the FCC methodology. Until or unless the 

stay of the FCC pricing rules is lifted and those rules are upheld by the Court .. we have 

discretion to determine what discount rates are appropriate. Further .. the record in 

II Act, Section 252{d)(3) 
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Phase III of this pCOCl.--eding is not adequate to support our adoption of the FCC price 

methodology at this time. \Ve are developing our own record on rost-based disrounts in 

the OANAD proceeding. 

\Ve will not adopt Pacific's pr~po~'\ to offer CLCs ont)' an 

8% discount for rt?sold services pending the detem\ination of actual avoided costs based 

on cost studies. Pacific provides no basis to suppOrt the 8% discount as a reasonable 

measure of avoided retail costs. \Ve also are unable to aCt on Pacific's claims that by 

applying the adopted 17% discount to the retail prict rather than the cos I we o\;erstate 

true avoided costs. Padfic provides no altemath'e calculation to testate the amount of 

the discount to reflect a discount computed against cost instead of retail price. 

Moreover, since Pacific does not account separately (or the individual retail cost o( each 

service it provides, there is no realistic wa}' to separate a "cost" element within each 

retail priCe for purposes of applying the discount rate. It was for this reason that we 

adopted an interim broad average discount rate which was based on an LEe services. 

Thus, PacifiC pro\'ides no basls to support a revision to thc 17% interim discount rafe 

pending the de\tclopment of cost studies in OANAD. , 

In the event the FCC mandates different rates, wc shall then 

consider what further action is appropriate. \Ve reject Pacific's propOsal to make the 

wholesale rc\tenues subject to a true-up I'llcchanism with a retroactive adjustment (or 

the difference between revenues Ct1l1ected under the interim discounts verSus the final 

discounts adopted in OANAD. \Ve conclude that such a prOVision would create tOo 
much uncertainty for ctcs with respect to the rate levels they must pay, and would 

risk stalling further development of the etC resale market until permanent rates were 

established. 

\Ve conclude thalthe proper place for (urther consideration 

of changes to the wholesale discounts is in the OANAD proceeding. Therefore, subject 

to the outcome of the OANAD proceeding, we shan continue to apply the wholesale 

discounts estabHshcd in D.96-03-020. 
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2. App1lcab1lity of Wholesale Discounts for Speclflo Services 

a) Parties' Positions 

(1) CentrexlCentraNet 

ORA believes that use of the current 

Centrex/CentraNet t.uiffed rates as interim wholesale ratcs hinders the de\'elopment of 

futl con\petition for these ser\'ices, and that a wholesale discount is appropriate. ORA is 

concerned that simply applying the Comnlission's authorized avoided-cost discounts of 

17% tor Pacific and 12% fot GTEC to the tariffed ceiling rates for these services may not 

provide the ClCs sufficient margin to compete with Pacific's and GlEe's contracting 

ability fot these services. Therefore, pending resolution of issues relating to imputation, 

avoided costs, and the setting of wholesale and retail rates based on total-service long­

run incremental costs studies in the OANAO proceeding, ORA recommends that 

Centrex/CentraNet services be offered at wholesale rates equal to the currently 

authorized statewide average price floors adopted foithese services in 0.9-1-09-065. 

In 0.9-1-09-065, the Conlmission adopted 

Centrex/CentraNet statewide average price floors based on the bundled servi(('S' long­

run incremental costs plus imputation of the monopoly building blocks' contribution. 

The corresponding ceiling rates (or these services were based on the LECs' rep?rted 

direct embedded costs for these services. 

ORA belie,'es interim Centrex/Centra Net wholesale 

prices should be set at the price floors adopted in 0.9-1-09-065 for these serviCes, in 

order to vigorously stimula.te competition betwccn Centrex and other business-system 

services in Califonlia. 

Pacific objects to the wholesale pridng of Centrex 

services at existing price floorS, arguing that such a "dis(ount" is completely unrelated 

to actual costs avoided and, therefore, contrary to the Act and the intent ot the 

0.96-03-020. Pacific notes that the avoided costs of selling Centrex to ClCs will be 

calculated in OANAD.ln this procreding, Pacific claims there is no ev~dence on record 

on which to establish a separate discount for Centrex. 
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(2) PBX Trunks and Super Trunks 

Centrex and PBX s),stemsU ate competing S\lbslit\tles 

(or, and are discretionary services, to business basic exchange sc-rvicc with added 

feahucs.n In D.96-00-020, the Commission authorized Centr('x services (or (('sale by the 

CLCs, but did not authorize PBX trunks (or resale. Pacific subsequently agreed to make 

PBX trunks available for resale and filed an Advi(e tetter to effect this, but with the 

wholesale rat€'s set equal to retail rates. The advice letter ' ... ·as not prot('Stro, and has 

become effective. GTEC subsequently filed an adviCe letter on March 19, 1997, to (nake 

PBX trunks available for resale as well. The remaining dispute concerns the wholesale 

discount rate applicable to PBX servio."S. 

ORA believes that setting the PBX wholesale prices at 

the currently authorized ceiling rates, less the avoided-cost discounts adopted in 0.96-

03-020 for business ser\'i~s, will not promote competition fot PBX services, since Pacific 

and GlEe could easily offer PBX services at a much lower price undcrspcciat and 

(:ustomer~spcdfic contracts. 14 Accordingly, ORA recommends that interinl wholesale 

rates for PBX services be set at Pacific's and GrEC's currentl)' authorized price floors for 

these services. Fot the same reasons as noted fot Centrex, Pacific objects to ORA's 

discount proposal. 

(3) FEX Services 
FEX is a service which allows a custOrller in one 

exchange to rC\."'Cive dial tOIle from another exchange. ORA supports the resale of 

Pacific's and GTEC's FEX services. For residential FBX services, ORA recommends that, 

U PBX servire consists of PBX Trunk, Direct Inward Dialing (number block and circuit 
temunation), and Hunting. 

u 0.94-09-065, p. 192. 

II Under th~ contracting pt6cedures adopted in D.9J-09-065, bOth Pacific and GTEC have the 
flexibility to price PBX services below their authorited tariffed rates down to their currentI)' 
authorized price floors, presently set at lRIe. D.9 .. -09-065, FOF 162. 

• 
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pending the determination of total-ser\'ice long-run incn:"ment"l cost-based relail and 

wholesale rates for this selYicc, the interim wholesale rates be set equal to the current 

relail rales, less the a\'oidCti-cost discounts adopted in D.96-03-020 (or Padfic·s and 

GlEe's rcsidcnth,l access lines, resptXlh'cly. Similarly, for bush\es..~ FHX services, ORA 

recommends that the interim wholesale rates should be set Ct.lua1 to the current retail 

rates, less the 17% and 12% avoided-cost discounts adopted in D.96-03-020 for Pacific's 

and GrEe's business a~ line services, respectively. 

Pacific filed a proposal on March 22,1996, to 

grandfather FEX servicc, ~nd does not plan to offer it for resale unless requested by a 

CLC. GTECfiled an advice Jetter on l\1atch 19, 1997, electing to oi(ef FEX for resale 

without an avoided-cost discount. 

(4) Private LIne/Special Access Services 

In IRD, the Commission merged the retail prh'ate line 

tariff into the \vholesille special access tariff, and- priVate line customers noW purchase 

the same services ,vhich Pacific sells to IXCs. The o'lerging of the tariffs ended the 

distinction between \vhat \VaS formerly a private line and a special 3('('eSS Hl\e. Both 

pri\'ate lines and special access have been available fot resale since March 31, 1996. 

Since special access/private lines \~ .. ere already available for resale under the LECs' 

pteviously exist~ng Wholesale tari((, and there is nO corresponding retail tariff, we 

applied no avoided-cost discount to the LECs' existing special access/pclvate line tariff 

for purposes 01 CLC resale as authorized in D.96-03-020. Comments were solicited in 

Phase III as to whether a further discount would be appropriate. 

CTEe states that private Jines and spedal access 

services arc wholesale services sold only to large uSers or (:ustol'ners such as IXCs, 

banks, and other busines..~. GTEC submits that these are not "subscriberstl or end-user 

customers as that tCrn\ is used in the Act. \Vhile sates forces sell these services to large 
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customers, GlEC nott?s that tht?rc arc also similar sal('s forces who sdl tht?sc S!1me 

services to carriers. While the two serviCt's may havc difrerent ordering procedures, 

nothing in the ordering procedure guarantees the ultimate \lSC of the service. GlEC 

believes that since the services arc virtually identical on a rel.,n and wholesale basis, no 

eLC rescller discount should apply. 

Pacific claims that discounts arc not required under 

the Act for services already offered on a wholesale basis. Since private lines and access 

services are functionally the same and are purchased by both ClCs a~d retail end users 

from the sanle tariff, Pacificdaims access services and private line services are therefore 

not subject to an}t avoided·tost wholesale discount, and the tariffs fot these services 

need not be revised. Pacific beUeves the discount required by the Act only has to reflect 

those net costs that "will be avoided" because Pacific is selling to a rescUer rather than 

to its own subscribers. 
Sprint argues that SO long a~ private line services are 

offered as retail scrvices to end-u.ser customers who are not telecommunications 

carriers
l 
such I~nes should be subject to an appropriate wholesale discount. Sprint 

believes sepa~at~.tarif(s may not be needed for private line and special access services 

so long as discrete wholesale and retail rates for private lines are dear from the (ace of 

an LEC tariff. 

(5) COPT Service 
COPTs aie owned and maintained b}' entities other 

than the LECs. The serviCes offered to end users are roughly similar to the LECs· public 

and semipublic telephone services. The COPT entity must purchase an access line from 

the LEC which provides the connection between the COPT and the public switched 

network. The COPT entity uses the aC\.."ess line in conjunction with a telephone 

instrument furnished at the COPT retailer's expense to provide end-user telephone 

service. The COPT provider must pay a recurring rate and installation charge in 

additit)J\' to usage or toll rates to the LEe and IXCs for services they supply in handling 

a COPT call. 

- 29-
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In D.96-03-0201 we tentatively trealed COPT lines sold 

to COPT providers as a whof('sate service. Thus1 while authorizing the resale of COPT 

lines, we did not apply any wholesale discount. COPT providers could not therefore 

avoid paying current tariff ldtes simpJy b}' becoming (Crtified as a CLC.ln the ~farch 

28, 1996
1 

AL) ruling. parties Were asked to comment on whether COPT service should 

prospecti\'cly be classified as wholesale ot retail, depending upon whether COPT 

customers function JT\ote ascnd users or as reseUers. 

Parties disagree o\'er whethe.r COPT should be 

classified as a retail ot wholesale'service. Pacific states that COPT lines are sold to COPT 

prOViders, not to end users as a retail service. COPT providers use Pacific's copr line 

combined with their COPT set and other services to offer pay telephone service to end 

users. Pacific claims its COPT line is merely a part of the service COPT providers offer 

to the general publiCI and, therefore, the copt line is a wholesale service. Since the Act 

prOVides that only "rdail rates" be discounted, Pacific does Itot believe COPT prices 

need to ~ discounted. GtEC makes a similar argument. Pacific further explains that the 

characteristics of COPT service and COPT consumers show that there are no avoided 

retail costs when it sells COPT lines to a CLC for resale. Pacific has a very small sales 

force for COPT Jines, and the uncollectible factor for COPT lines is about a third of the 

total uncollectible fact6r (or the .entire COJ11pany (which includes switched acceSs). 

Pacific does not advertise COPT service. COPT providers order sen'ice by facsimile, 

and COPT providers investigate- trouble reports regarding their phones. Furthermore, 

Pacific claims that, evel' if avoidable costs are found, COPT providers are not carriers, 

as defined by the Act, and are not permitted to purchase COPT at discounted wholesale 

rates. 

The interests of COPT owners were represented by 

CPA and G-Five. CPA andG-Five argue that COPT service should be classified as a 

retaU service subject to CLC resale less the Commission-adopted wholesale discount. 

CPA hotes that turtentfut~sltegulations, arid rate structures tteat COPT providers as· 

retail cust()mers~ rtot telephone t6iporations. Given their status as retail custori'tersl 
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CLCs should be entitled to serve COPT providers, employing the LEe access lin('s 

nl'Cessary to do so at discounted ",hol('sale rates. 

Acrording to CPAj since the Comnlission first 

('stablis~cd the terms of COPT service in 1985, it has declined to treat COPT providers 

as telephone (Orporations providing a public utility Service. Rather, the Commission 

has recognized that n'any COPT providers operate COPT stations simply as an adjunct 

to their primary lines of business, and so need not be regu1ated as public utilities. SCi, Re 

Pacific Bell; D-85-lt ·057,·19 CPUC id 218, 258-60 (1985). CPA asks the Commission to 

acknowJedge its past treah1\ent of COPT providers as r~tai1 customers who are obliged 

to take service from a retail tariff and pay rates baSt.."'<l on retail costs. CI>A further urges 

the Comrnission to distinguish COPT providers from CLCs that resell LEe services 1o 

COPT providers, and to set wholesale rates and terms for COPT service consistent with 

other wholesale services. 

G·Five sees no need to develop definitions or other 

tariff rneasures to define mote precisely What is a I'tesale" as opposed to a retail COPT 

service. G-Five argues that the CommisSion already has in place a program of , 

certificating CLCs. Because certificated CLCs are the proper purchasers of wholesale 

services, the LECs' resale tari((s could be limited to make wholesale COpr service 

available oli;ly to certificated CLCs. 1lterefore, G·Fi\'e believes nO further restriction on 

resate of COPT service is neCessary. 

G·Five argues that selling COPT service at wholesale 

will pertnit LECs to avoid several types of costs related to providing that service on a 

retail basis directly to private payphone o\ .... ners. Examples of such avoided costs are the 

operator service cost that historically has been included in COPT line chaiges, and retail 

marketing costs. Although the LEC will no doubt continue marketing retail COPT 

service, G-Five argues that retail marketing costs are not properly included in a 

wholesa!e rate ~~r the same service. Similarly, costs of serviCe ordering and 

prOVisioning for retail COPT consumers would itot be included in the wholesale tate (or 

COPT service (although there nlay be ~on\e, lesser cost for service ordering and 

provisioning that is properly included in the wholesale rate). Also, G·Five believes the 
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LEC's costs (or measuring, r('(ording, and billing (or usc of COPT sCfvice is Hkely to be 

significantly lower on a unit basis for resale purposes than (or retail service. 

CPA notes there is a possibilit), that a CLC would 

itself enter into the busineSs of owning and operating COPT stations and would wish to 

order COPT lines from an LEC at who!esale tates. If the Commission perceh'es that 

scenario to be unacceptable, the simplest solution, according to CPA, is to (orbid CLCs 

to own and operate COPT stations. CPA seeks an eX(eption to this requirement, 

hov.'e\'cr, if a CLC oWns and operates COPT stations through (ully ~parated affiliates 

or subsidiaries. CPA believes fairness requires that the Commission c6ncurrently 

impose the samestructurdl-separation requirements on Pacific and GTEC. 

(6) CU$t6m Calling Services 
TCLA proposes that the C6mi1\ission change the way 

in " .. hich "Custom CallinglJ and "CLASS" services are priced to t('sellers. In D.96-03~20, 

we noted that Pacifies provisional wholesale Custon\ Cailing tarilf omitted key vertical 

services such as caU ' ... ·aiting. \Ve directed Pacifit to make call waiting, as well as other 

Custom Calling Services missing from its then-existing whol~ale tariff, available to 

CLCs ef(ectiY.~ ";1arch 31, 1996, as a supplement to the seveil Custom Calling Services in 

Padfic*s then-existing prpvisional Wholesale Custom Calling Services tariff. The 

additional C\~~tRm Calling features were to be priced to at least reflect the 17% and 12% 

dis(ounls off the retail rates as adopted in D.96-03-020. 

Therefore, as a tesuUof the lvholesale pricing 

adopted in D. 96-03-OiO, Pacific's Custom Calling Features were priced at one of three 

different levels. The first category included those Custom Calling Features in the 

provisional wholesaletariU which became effective prior to D. 96-03-020 were priced at 

a wholesale rate of $2_50 each. A SC(ond group o( Custom Calling Features were those 

included in the Open Network Architecture (aNA) tariCf which Were priced at a retail 

rate of $0.45. The corresponding CLC wholesale rate lot such services is $0.45 less the 

17% avoided-cost discount. The third category was comprised of alltemaining Custom 
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Calling Features which were priced at a retail rate of $3.49 each. The corresponding 

etC wholesale rate is $3.49 less the a\'olded~rost dlS('()unt of 17%. 

TCLA contends that by using Pacific's own wholesale 

tariff as the intNim prke floor for Custom Calling and CLASS featutes, the Commission 

created a "third tier" for CustoTriCalling features suchthat sOme leatureS a.re available 
• 

to Pacific's retail customerS at fates lower than the \\'hoJesale rates, .tCLA proposes that· 

unless Pacific can show why different rates tcit certain Custom Callingf'eatures are 

warranted, all Custom Calling and CLASS ·feattires be made "availab·le to teseIiers at the 

$0.45 ONA rate, representing the lowest pricel~"r anyCustom Calling SerViCe available· 

to retail customerS, less avoided retail costS. As a lall-back pOsition, TeLA proposes that 

all Custom Calling and ·CLAss ~rYi~ at ~east be priCed at the Custom Calling Services 

wholesale tariti rate of $2.50. \Vithout thisadjustme~t/TCLAArgues, ret~il customers 

and Pacific's own affiliate, Pacific Bell IriJ6rmation Systems, ,,,ill be able to purchase 

certain CustOnl Callirig Service$ at a lower tate than tesellerspay for those same. 

services. TCLA argues that resellers will consequently be at a tompetithte disadvantage. 

(7) . Operator and DA Service. 

AT&T ~ontends that DA should be discounted. Pacifj~:, 

objects, arguirigthai the Act.requires resale and discounts only f(}rUteleconu'l\ur\kations 

services/' which ate defined as ';the offering of telecommunications. illS Pacific dahns 

that DA is not the "offering of tel~mrriunkatioris" because it is the offering of only a 

telephone number. PadfiC' r\otes that many entities which ate not teleeomfuunicatkms 

carriers provide-OA. GTEC agrees with Pacific that 1\6 discount should be applied on 
the grounds that operator and DA services are identical on a wholesale and retail basis. 

b) Discussion 
In D.96-03-O~O, we applied an avoided~c()st discount to 

certain identified services authorized (or resale. We conclude that it is consistent with 

U The Act, Sections 3(51) and 251(t)(4). 
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the Act, and with our own mandate within California to promote a competith'c 10(\\1 

exchange market, 10 require that a wholesale discount bc applied uniformly to all LEe 

retail services which are authorized for resale, pending further rate setting in OANAD. 

It is reasonable to apply the adopted 17%/12% discounts uniformly to all retail scn'ires 

offered (or r~lle since the discounts were developed from data which reflected the 

entire range of regulated LEC operations. As such, the computed discounts reprl'SCnt 

the avoidl'd costs realized across the spectrum o( LEe retail services offered (or resale. 

By definition, the individual avoided costs of specific services making up the average 

will vary. \"hen vie\ved in the aggregate, however, the use of an average avoided cost 

provides a satisfactory nleasute for wholesale-discount purposes pending development 

of final rates in the OANAD proceeding. 

By applying the 12% and 17% discounts to the additional 

services in this decision, we are simply conforming to the legal mandate established . 

under the Act that all Services offered fot resale must be discounted based. on avoidfd 

retailing cost. \Ve shall not attempt to determine separate retail costs which are aV6ided 

for each LEC service authorized for resale. 

\Ve ha\'e already authorized the interim discounts adopted 

in 0.96-03-020 to apply to the wholesille offering of ISDN in O.97~03-021. We have also 

authorized that the wholesale discounts shall apply to all new retail 

telecommunications services offered for resale after l\lfarch 31 t 1996, the effective date of 

0.96-03-020. . 

Consistent with this polky~ we shall also extend the 

applicability of the avoided-cost discounts to other retail services, including 

Centrex/CentraNet, PBX trunks, and FBX services. \Ve find no basis in the recotd to 
. . 

justify seHing the wholesale rates for these services at retail prke floors as proposed by 

ORA. lVe have already applied, in SeCtion IV.A.2 supra, the avoided-cost discount to 

certain retail services which are not strictly defined as telecomn\unlcations services, but 
• • 0"0 -

which provide enhancements to customersl overall service. Such enhanced or auxillary 

services' include voice mail and inside wi~ing maintenance. Below we address other 

issues spedfic to (ertain services. 
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(1) Private LlnelSpeclal Access 

\Ve conclude that the provisions of the FCC First 

Report and Order pco\'ide useful guidance on the treatment of pricing (or Private Lines. 

The FCC has stated: 

U\Ve find several toIiipelJing reasons 'to . 
conclude that c_xchange access services should 
not be subj~t to reSale requirem'ents. First, 
these sen,iteScare pt~ominant1y offered to, 
and taken by, IXCs, nqt end users .... :rhEf mere 
f~ct that ·fUrtdAme~tallyri6n:.reiai1 services are 
offered pUrSuantt6 tariffs that do not restrict . 
their av~i1abilitYi arid that a small num~i of 
end users d()purc~ase some of these~n'ices, 
does not alter the essential nature of the 
ser.'ites. Moreovet, because acressseivkes are 
designed for, and sold to, IXCS: as an input 
compgrtent to the IXt's o\m retail '~tvkes, '. 
LECs \~:outd not avoid any Itelail' cos~s When 
offering these serviceS at 'wholesale' to. those 
same IXCs.1I (First Report ahdOtder/874). 

Con5ish~llt with the reasoniitg cif the FCC, we agree 

that there is no basis tocondude that there are a\'oided retail costs for Private Line 

services when sold to CLCs fotresale. Since the~r\'ire is essentially'\' ... h~lesale}I\ 
. nature, we conclude that the eLC reseller'should pay the same rate as the IXC. No 

further discount is appropriate, and wetherefon? order no change in the eXisting tariff. 

(2) COPT Service 

\Ve conclude that COPT service should be considered 

a retail ServiCe, and thus beeligihle for an avoided-(ost discOunt Ba~ on i>arties' 

commNlts, i,\'e conclude that COPT service should be treated as a retail service eligible 

(or an avoided~cost discount as long as it is limited to sale to certificated CLCs for 
, -

, resate. COPT service eXhibits the characteristics of retail i}iore than wholesale Service. In . . . 

otder to defineCOPT as :t \\tholesale se-rvice, there w6uldneed to be a ~ttespond~ng . 
. :- .. - '. " .. - : -, .- ".'- ~ - :.. ~- _ .. " :. - .. ":." '," -'. ,"-," -~. :. ,~-~ ~ 

offering by the COPf provider of aretan tel_l'Coinmunicatio~s Service. YetI as noted by 

CPA, we have not preViously treated COPT providers as telephotte (otporatiot\s 
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providing public utilit), servire. Ther('(ow, since COPT companies are not defined as 

public utilities .. we conclude that there is no subsequent " rcs.,le" by those companies. 

COPT providers are in fact retail customers of the LEC. COPT \'('ndors merely provide 

an instmment through which n\embers of the public can utilize the LEC's or other 

carriers' networks to make caUs. 

COPT providers can be dearly distinguished from 

etC resellers which arc, in fact, public utility telephone companies engaged in the 

business of purchasing wholesale and independently selling retail telephone services. 

There(ore, we shall classify COPT service as a retail 

service. We shall direct the LEes to file separate Wholesale tariffs for COPT service, 

including an avoided-cost discOunt of 17% lor Pacific and 12% for GlEC. Only 

certificated etc rescUers n'tay purchase service under the COPT wholesale taritf. COPT 

\'endors shall not beCligible for wholesale COPT rates, but must purchase service under 

retail COPT tariffs, with no wholesale discount. \Ve shall not permit CLCs to 

circumvent this restriction by setHng up separate affiliates to own and operate COPT 

stations. \Ve shall therefore prohibit CLCs from rese11ing COPT service to any COPT­

operating affiliated entities. 

(3) Custom Call1ng Services 

At the time that TeLA filed its rornm('nts concerning 

Custom Calling Features, Pacific had in efled a wholesale tariff covering certain 

Custom Calling Features. That tariff \vas authorized by Resolution T-15748, dated 

September 7, ]995, to be effective for only an 1S-month pt(wisional period. Since the 

filing of TCLA's comments, Pacific's ptovisional who1esa1e tariff for Custom Calling 

Features has expired. on July IS, 1996, Pacific tiled an advice letter to withdraw the 

provisional wholesale tariff for Custom Calling Features, noting that it intended to offer 

all Custon' CaHing Services under a single resale tarill solution and integrated resale 
-

-ordering platfornl. Therefore, in light of the expiration of Pacific's provisional wholesale 

tariff, TCLA's proposal to price aU of Pacific's Custom Calling Feahues (or resale at the 

wholesale tari(( rate of $2.50 is rendered moot since that rate is no longer in effect. 



R.95-O-t-0-I3,1.95-().t-(}t4 ALJ/TRP/w.lv * * * * 
l\iOfl'OVCf, we find no basis to requife that all Custon\ 

Calling Fcatuf(,S be priced at the rate of $0.45 less an avoided-cost discount, which 

cUf(('ntly applies only to those featui('s covered under the ONA tariff. The wholesale 

prking of Custom Calling Featuf(,S should be trcated no diffcr('ntly from that of any 

other wholesale serviocs. OUf adopted approach is to apply the avoided-cost discount 

to the LEe ietail price to yield a who!esale price. The wholesale prices (or each service 

should track to the corresponding LEC retail prices, less the avoided-cost discount. 

Therefore~ (or those Custom Calling Features covered 

under Pacific's ONA tariff, the wholeSale price should be equal to the retail rate of $0.45 

less the 17% avoided-cost discount. For any other Custom Calling Features, the 

wholesale price should be equal to Pacific's retail rate for the service, less the avoided­

cost discount. A similar pricing principle should apply to the pricing of any Custom 

Calling Features offered by GTEC. 

(4) Operator and DA service 
\Ve shall require that the wholesale discount rates of 

12% or 17% be applied to operator and VA sen'ites for resale. \Ve acknOWledge that • 

'these services are not "leleron\munications services" as defined by the Act. Yet, apart 

ftom the minimum requirements of the Act, we conclude that these services should be 

offered for resale, with the wholesale disCOunt applied in order to penilit resale-based 

CLCs to compete effectively with LECs at the retailleyel. 

C. BasIs for Restrictions on Resale 

1. Introduction 

In order for resale conlpelition to succeed, CLCs must have the 

opportunity to offer quality of service On par with that otferro by the LEes. 

Accordingly, any unneces...c;ary restrictions on the resale of its telecon\munications 

set\!ices must be removed to enable CLC reseUers to rompete effectively with the LEes. 

In D.9Cr03-020, we authorized the resale of various LEC services 
. . 

subject to certain restrictions. In this order, we consider whether those restrictions 

should remain in place, be removed, Or whether additional modifications are needed. 
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Our mandate as set forth in PU Code § 709(e) is "(t)o remove the barriers to open and 

oompeUtivc markets and promote fair product and price competition in a way that 

encourages gceater efficiency, lower prices. and more OOn5umer choire." \Vc are also 

bound to iml)1emcnt the federal mandate to promote telecommunications competition 

as provided under the Act. In the lotal exchange resale market, the Act Ci,llS for the 

removal of all rcstrictions on resale of telecommunications sccvires unless the LECs are 

able to pro\'ide justification that specific, narrowly taHored restrictions arc necessary 

and nondiscriminatory. Consistent with the prOVisions of the Act~ we havc provided the 

LECs an opportunity in Phase III comments to seek "to justify any resale restrictions 

which they belie\'c ate necessary. 

The Act obligates LEes lito ofler fot resale at wholesale rates any 

trll'Commrmicallolls Sin/iCe ilia' ",e carrier I,rlwidcs at rt'laillo subscribas who are "ot 

telecommunications carriers.,i (47 USC § 251 (c)(4) (A), emphaSIS added.) In addition, under 

the Act, Pacific, GlEe, and other LECs ha\'e an affirmative dilly "not to prohibit, and 

not to impose Unreasonable or discrimInatory conditions on, the resale 

ot ... telecommunications ser\'ke .... 11 (47 USC § 2S1«()(4).) The Act does not permit LEes 

or the Commissioh to withhold particular retail telecommunications services frOin 

wholesale offerings, nor to in'tpose restrictions on resale except in cases where such 

restrictions arc shown to be both reasonable and nondiscriminatory. The FCC allowed 

no general exception from this edict for promotional or discount offerings, such as toll 

discount calling plans, although the FCC did exempt promotional offerings for a period 

shorter than 90 days. (Id., 11948, 95O.) The FCC, however, did sanction continued 

restrictions on the IIcross-dass" resale of rt>Sidential services. (Id., at 1962.) Under the 

First Report and Order, all other resale restrictions are presumptively unreasonable. 

LEes may rebut this presumption, but only if the restrictions are "narrowly tailored."a 

U First Report and Oidcr",939 • 
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2. PartIes' Positions 

Pacific claims the right to (ebut the FCC's presumption, and calls 

for evidentiary hearings to determine the reasonableness of various resale restrictions 

and establish whkh tarirr t('Tms and conditions are valid "res.1 Ie r('5triclions.~ Pacific 

believes the resale restrictions currently in place as sct forth in 0.96-03-020 are 

reasonable and should remain in force. 

GlEC argues that the rebuttable presumption established in the 

FCC Order does not impose a strict burden of proof On the LEC, but merely a showing 

. by a preponderance of evidence that the proposed resale restriction is reasonable and 

nondiscriminatory. GTEC claims it has dearl)' met this burden, and that the 

Commission should exercise its authority to impose reasonable restrictions and should 

do so according to GTEC. 

The Coalition believes that virtually all resale restrictions contained 

in the incumbent LECs' resale tariffs should be eliminated. In particular, the Coalition 

objects to restrictions on CLC aggregation for volume-discount plahs, Centrex resale, 

combinations of resold services and UNEs, and reStrictions on PBX trunks and , 

supertrunks. TIle only restrictions that the Coalition believes should be pern\ittcd are: 

1) a restriction prohibiting resale of residential basic exchange services (i.e., IFR and 

IMR) to business customers, only if the Commission concludes that these servkes are, 

in fact} prked below cost; and 2) a restriction prohibiting the provision of resold ULlS 

to customers who do not qualify under the terms of this program. Both the Act and the 

FCC's Interconnection Order prohibit LECs from maintaining unreasonable and 

discriminatory resale restrictions. The CoalitiOIl argues that unless and until 

unreasonable and unlawful restrictions ort the resale of incumbent LEC services are 

remedied, consumers will not benefit from efficiencies and creative marketing that 

unfetteroo. resale would provide. 

~fFS and TRA believe that for an}' resale restrictions other than 

(foss-class restrictions propOsed by the LECs, the burden of proving the need for such -

additional testrictions taUs squarely on the LECs. (MFS Comments; p. Iii TRA 

COn\merits, p. 9.) TRA recommends that the Commission require an LEe proposing to 

-39 -
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cstablish any Iimit(lUon or rcslriction on rl'&lle to do so through the application process 

in order that all interested parti('S be given an opportunity to be heard. (IRA 

Comments, p. 9.) 

ORA believcs the incumbent LEes were afforded the opportunity 

through filed comments to cxplain why each resale restriction adopted in 0.96-03-020 is 

reasonable and nondiscriminatory. ORA believcs that Pacific took advantage of this 

opportunity in its opening comments while GTEe did not. 

ORA disputes Pacific's claim that the restrictions the Corrunlssion 

adopted in 0.96-03-0iO are allowable under the FCC's First Report. The FCels Firsl 

Report provides no guidance on whall/narrO\\')Y tailored" restrictions might be 

acceptable, nor does the FCC suggest \\'hat shOWing would overcome the presumption 

of ttnreasonabiHty. Pacific's arguments simply do not demonstrate that the 

CommiSSIon's adopted resale restrictions aTe reasonable and nondiscriminatory 

according to ORA. (Pacific's OC, PI'. 7·12, 18-21.) 

ORA recommellds that the Commission remcwc all resale 

, restrictions except those pertaining to resale of residential bask exchange service and 

ULTS. ORA believes thai the restrictions in place in California on resale of residential 

and UL1S services comport with the FCC's policies on resale restrictions. 

• 

3. Discussion 

Under the Act, the burden of proof is on the incumbent LECs to 

justify the retention of any resale restrictions. We conclude that Pacific and GTEC have 

justified the retention of certain resale restrictions as set forth in the discussion below. 

All parties agree that the restriction prohibiting resale of residential basic exchange 

services to business customers should remain in place for the present. \Ve find this 

restriction to be reasonable, and shall retain it. \Ve further conclude that retaining 

certain additional resale restrictions as discussed below \\'ill not be discriminatory, and 

are necessary 'at teast for the present time to promote fair (Ompetition between the 

CLCs and LECs. As to some other reSale restrictions, we find that the LECs have failed 

to meet thear burden of proof. In those C.lses, we shall order the existing restrictions be 

-40 -
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remo\'ed from the wholesale tariff. \Ve beUe\'e that competition will be promoted by 

allowing competitors the flexib~lity to of(et their end users a range and quality of 
. " 

servi~ generally on par with that of the LEes. This order ac«,;nplishcs that objecth'e. 

D. Specific Restrictions to be Addtessed 

1. Restrictions on etC,' Utilization Of Wholesale ServIces 

a} parties· Positions 

" Pacific eXpresses concemthat large retail customerS win 

become CLCsahd buy at wholesale "the setvires those samecustomcrs buy today at 
retail, just" to qualify for a wholesale dis(ount. Pacilic s,ates that such tariUarbitrage 

should not be pem\iUed, ~nd "argues tha't'its tarilt should provide that any resold 

service is only available"to a CLC whichseUs that services to end users, tenders a h'ilI 

(including an C6mmission-martdated surcharges); gets paid, and pays the various 

surcharges t6 the various funds. If a CLC violates these'terms and conditions, Pacific 

. believes the Commission should revoke that CLC's Certificate of Public Com'enience 

. and Necessity. 

I'acific claims that the requirement to make its retail services 

available lor resale is also ~usceptible to marupuiatibn by competitors seeking to delay 

Padficis interLATA entry. To prevent such gaming, Pacific proposes that the . 

Commission establish a "good·tatth" request procesS requiring that any CLC's initial 

wholesale request tontain '(1) a certificatiori that the CLC intends to resell th~ servke in 

providi~i.g a competitive exchangeServi~e; (2) a full description of the SePlire and 

quantity requested; a~d (3) a C6rr\lnitm~nt to reimburse Pacific 't~r implementing the· 

request if insufficient orders are placed for this service so as to altow r~o\iery of 

Pacific's implemelHcHi6n costs. Pacific proposes that a standard interval be adopted. in 

wh;ch it wili inform the requesting eLC of when the scrvi~ will be available for resale. 

The Coalition argues that the LEes should not be alloWed to 

dictate, through wh'olesalet'ariff restrictions, how CLC resellers utilize wholesale 
" c - .... -, ", 

services~ Prohibition o( the r~ale of tesidentiatbaskservlces to busiile~ 'customers is 

. the only such restriction contain('d in tEes' wholesale tariffs acceptable to the 
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Coalition. The Coalition proposes that an other use-and-user restrictions be d('('moo 

unjust, unreasonable and/or discriminatory and immediately removed from LEC 

tariffs. The Coalition does not believe CLC purchases of whol£'sale services need to be 

monitored to ensure that such sen'ices are only sold to end-users. 

Provided that eLC resellers have been certificatCd by the 

Commission to offer local exchange senrire in California, and that they cOil\ply with 

Commission requirements, the Co'alition believes ctc resellers should be free to utiHze 

LEC wholesale service in any marui.er which allows those CLCs to se~'e customers most 

efficiently, and objects totestricting the CLCs' use of a wholesale service. 

The Coalition asserts that there is no distinction between a 

CLC's provisioning of resold services to itself as oppOsed to' an end-user cllstomer. A 

CLC, lltilizing the sen'ice fot its own purpOses b}' "reselling" the service to itself, would 

be required to perform the Same services that it does for its end~users.The Coalition 

believes a restriction on eLC use of wholesale sen'kes for internal purposes WQuld 

dearly be discriminatory . 

ORA defines a valid "resale service" as a transaction 

whereby an entity purchaSes a service from another entity (or the "sole" purpoSe of 
. '. '. 

reselling such servlce(s) t6 end users. In ORA's view, a CtC's purchase of seivkes at 

wholesale rates (or its own internal operatiOl\s does not constitute a valid resale 

transaction. Therefore, ORA believes CLCs should only be allowed to purchase Sen'ices 

at wholesale rates lor reselling purposes; and CLCs should be required to purchase 

services (ot 'their internal purposes at the LECs; retail rates (or these services. 

b) DiscussIon 

We conclude that CLCs should not purchase LEC services 

under wholesale tariffs tor purposes other than resate. This restriction will apply to end 

users that might etect to becoine CLCs1 such as COPT providers .. The purpose of 

establishing Wholesale tarif~s is to open the loeal exchange market to resale competition. 

It would dicutnvenuhis mandate to spur c6rhpetitioI\ U customers were penriittedto 

exploit thelow~r tates oUered tinder the wholesale tariffs for purposes other than 
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r('sale. Such a misuS.(' of the r('sale program would distort pricing signals and in\pcde 

the dc\'elopment of a COJi\pctith'e market. Therefore, it is appropriate to r('strkt s('n'ice 

offered under whol('~11e tarifls to CLCs lor the sole purpose of r('se11ing the service to 

third party cnd users not affiliated with the CLC. 

The question remains as to whether we should rely on self· 

policing of CLCs to comply with this restriction, or adopt external monitoring of CLC 

resale practices. For the present times we shall rety on CLCs to voluntarily comply with 

this r('sale r('striction. lVe conclude that Pacifies proposed "good-faith" eligibility 

requirements for CLC resellers are unduly burdensome. Our existing rules which 

require CLCs to go through a certifiCation process serve as a screening device for bogus 

resale-reqUests. Only certified CLC resellers may purchase wholesale services from the 

LECs. Beyond the eXisting rertification procedures, we adopt no other prerequisites at 

this time on the eligibility of aCLC to purchaSe services (rom the LEC for resale. 

ORA has called for a workshop to develop enforCement 

prored:ures (or use-and-user restrictions to ensure resale only to pem\itted daS$t.~ of 

end Users. We shaH direct the ALl to take further comments on what possible n\easur('S, • 

if any, should be adopted to ensure that reseU('(s use wholesale sen,kes only for 

authorized resale asp!~:Scribed under the tariff. 

Pacific's claim fot reimbuTsement of implementation costs 

from CLCs for insl\ffic~fnt orders is unreasonable and would reqUire CLCs to subsidize 

Pacific's own busineSs risk. We shall not impose this burden on CLCs. \Ve instituted a 

separate process in D.96-03-020 (or the LECs to track the costs of implementing local 

exchange competition in a memorandun\ account for later disposition in Phase III of 

this proceeding. 

2. _ RestrIctions on End·Us~r Aggregation of Volume Discount 
Plans 
In D.96-03-020, we directed the resale of LEC Optional Calling 

Plans (OCPs) for toll sen/ire by September 1; 1996, subject to a 12% and 17% wholesale 

discount. We kept in place the restrictions ptohibItingend-user aggregation and the 

- resate of the LEes; disrounted business calling plans to residential customers. \Ve slated 
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that in Phase In, we would ronsidl'r the baSIS (or continuing these resale rC'slriclions on 

the LEes' toU calling plans. 

a) Parties' Positions 

Pacific and GlEC offer thl'ir large rctcln business customers 

various discount plans for high-volume calling l.1sage. GIEC belie\'es that CLCs should 

be restricted from purchasing an~t Services with \'olume discounts (GlEC Comn\ents, 

p. 9.) Pacific propOses that eLC reseUefs may ha\'e a.c(eSS to the same types of discounts 

which exist for certain of Pacifies services, as long as the reseller's end users reflect the 

sMne volume-usage as Pacific's customers recei\'ing those discounts. (Pacific· 

Comments, pp. 10-11.) 

Pacific, ho\\'e\'er, objects to eLC .. esellers being permitted to 

qualify for volume discounts by aggregating the calling volume of mu'ttiple end users. 

Pacific states that its own retail customers must individually satisfy minimum cafling­

\'olume criteria to qualify for voluine discountS. Therefore, Pacific claims that resale­

based CLCs should be subject to the same end-user requirements, consistent with the 

Act. Pacific believes that it w(,uld constitute a change in the underlying terms and 

conditions of serviCe to permit reSellers to qualify lor volume diS(ounts without the 

same rules on aggregation applicable to Pacific's cild Users. 

Pacific claims that, if it Were (orced to sell disdmnted 

scrvires to aggregated volumes, it would need to modify its retail services to retain low­

volume customers at IO\'w·er rates, or lose these customers; or else would have to 

eliminate volume distount plans and risk losing high-volume customers. 

Pacific warns that removal of end~user aggregation 

restriction for volume discounts would also cause it to lose subsidies critical to the 

maintenance of universal service and low residential rates, which, in tum, would 

threaten the viability of the Universal Service lund. l{rescUers are allowed to receive 

discounted rates (or low-volume end-user custoinerS which are (urrentty available only 

(or high-volume customers, Pacific claims it would lose h\ revenue per year over $~OO 

million from residential usage and approximately $230 million from business uS"ge. 
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Pacific also claims that the aggregation of multiple end-\Isec 

vol\101('$ to obtain a discount combined with the wholesale discount (or OCPs would 

altow rescUers to obtain excessh'e discounts above and bey()nd the amount of 3\'oidable 

costs. Instea.d of getting the current 17% avoided-rost discount, the reseUer would get 

an additional OCP discount of around 40%, which is not related in any way to costs 

Pacific avoids. These discounts could be passed on to win Pacific's customers away or 

used to subsidize other services. 

. Pacific notes that disCQunts based on rescUer usage volumes, ..--

rather than end-user volumes, would viola.te this Commission's imputation rules. 

Pacific must set its priCe floors on the basis of irkremental costs plus the contribution 

from the mo-nopoly building bJ9Cks competitors must use to provide Service sold to the 

retail end user. Therefore, for high-vohiIrie customers, Padficimputes the contribution 

from hlgh-capadty special access services. End-user volume levels delermiJle which end 

users qualify for the high-capacity service alternative. Pacific states that allowing 

rescUers to resell Pacific's high-volume services to low-volunle end users ignores ~he 

fact that low-volume customers do not have the high-capacity service alternative. 

Pacific argues thatladlities-baSed local service prOViders would therefore be unfairly 

disad\'anlaged. 

The Coalition argues that reseUers should be allow~ to 

obtain the sarne volume discounts as LEC end users through aggregation of the 

rescUers' end-user volumes. Il a eLC reseller is willing to meet the same volume and 

tern\ commitments as a LEe's retail customer, then the Coalition believes the CLC 

should receive the sanl.e discount as the end-user whether the eLC is reselling the 

service or not. 

The Coalition argues that requiring CLC tescllers to qualify 

for volun\e discounts based upon the usage of individual end-users, as opposed to a 

CLC's aggregate usage, ef(ecthtely limits the discount levels which CLCs can secure, 

thereby harming bothresellers and consumers. The Coalition believes that aHowing 

both Pad(ic and GTEe to (ontinue denying eLC rescUers the ability to aggregate their 
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usage to qualif)' for discounts will ( .. 'usc price discrimination against )ow·\,olume 

r('sidential custon\ers. 

The Coalition denies that this restriction is required to 

('nable the whol('sale S('rvice to match the rc'"it rountcrpart. Be<'ausc ClC rcs('Uets will 

be purchasing \'olun\c-discountt'd S('c\'in--s directly from the LECs, from thc perspecth'e 

of the LECs, eLC r('$CHefs should be viewed as large end·user customers, according to 

the Coalition. As such, the Coalition belie\'cs a CLC reseUer should r«eivc volume 

discounts based upon its aggregate usage, just as large, multllocation end·users receive 

volume discounts from the LECs for the combined usage oVer all such lOCations. 

11le Coalition specificatly asks the Commission to order the· 

inculllbent LECs to make their large business intraLATA toll offerings, such as Pacific's 

B1lsiness Advantage 1000, available (or resale and allow CLC teSellers to qualify for 

volume discotmt ratl'S by aggregating the intratATA toll usage of their end-user 

customers. Unless this policy is adopted, the Coalition claims the LEes will use their 

pricing flexibilil)' to undermine the development of competition in the local exchange 

marketl thereby keeping resale rates artificially high while undercutting CLCs with 

lower contract rates to the LEC's own end~user customers. The Coalition believes 

reseUers cannot conlpete tor these customers unless the resellet has access to these 

lower rates. 

The Coalition views the current tontroversy over restrictions 

on resale of the LECs1 discounted bulk toU offerings as analogous to the struggle to 

break up AT&T's monopoly over long distance services during the 1970s. The Coalition 

compares AT&T1s alternpt to prevent the FCC (rom invalidating its restrictions on 
resale with Pacific's and GTEC's current attempts to preserve their resale restrictions. In 

the 1970s, AT&T had sought to maintain high prices on private line circuits purchased 

in small \'olum~ by preventing resale of its heavily discounted bulk private Hne 

-offerings. The FCC found such restrictions unlawful and not in the best interests of 

those whom regulation was meant to protect-conSllmers. The Coalition dtes Brock's 

stud)t, The Tcl((Ol1l1mmitflliolls IttduSl'Y, which sum-nlarizes the FCC's basis for removing 

r('selle restrictions in the interexchange market tor the AT&T monopoly: 
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''{In 1976}, the FCC completed an in\'l'stigation 
of the resale restrictions of the te}l'phonc 
carriers. The r~salc fcstridions were a 
fundamenta\ plank in the carriers' abHityto 
impose dis<:riminatory pricing Schcmes -
because 6then\'ise favored customers would 
resell to less favored ones .... The (FCC) ruled 
that the resale and sharing restrictions \ .. "el'e 
unlawfUl di5(rimination and should be 
removed for all services except ~ns and -
\VA 1$.11 The fundamental Jegal principle 
underlying the decision was a 1911 Supreme 
Court decision which prohibited the railroads 
ftom (efusing service to freight lon\lardets 
\vho putchased railroad servic~ shippers. (ICC 
I'. D£latt'are L.l:IlV. RR. Co" 220 U.S. 235 
(1911).lThe FCC ruled that the reselling of 
communications service wasanalogO\lS to 
freight fonvarding and (QuId not be prohibited. 
by the carrier's. (1) ... AT&T ... was unsttc(€SSful 
in its attempt to overturn the resale rules .... "u 

Pacific daims the Coalition's argument rllixes up pure 

switchless resale and facilities-based resale. A s\vitchless resellet has no (acilities, while 

a facilities-based rE.>seller has a switch that aggregates traffic and conneCts t6 an IXC, 

purchasing toll service to complete calls.1t Resel1eis with a switch quality (01' the large­

volume diScounts white switchless resellers do not. A switchless rescUer canttol get 

AT&T's low ~1EGACOM prices lor tratHe that goes directly from a low-volume end 

11 The FCC subsequently removed restrictionS on resale and sharing of MTS and \VA 1S in 
Rt'glllafory PoUcit'S COI/(t'rlling Rt'&Jlttm,1 Shart,1 Use 01 a Common Cnrritr Dot1lt'Slic PI/Nrc Switcht'lf 
Nehrurk ScnJitt"'S, CC Docket80-5.t, Report and order, 83 FCC 2d 167,175·76 (1980). 

11 Brock, Tilt Te[l'l"Ol1l11-,mlfclltiolls Industry-Tile Dyllamics oj Markel Structure (Harvard: 19tH), at 
pp.270-71 (ins. OmittC\.i), citing Rtgulalory Pt.1/icits Omctming R€'Sale twd SJhlTbl Use olCommcllI 
Carrit" St7t'iu'S mlti Fotililit'S, Docket No. i.fifJ7, Reporland: Order, 60 FCC 2d 261,30846 (1976), 
mod'd on recon.,62 FCC 2d SSS (1977), aH'd AT&Tt •. fCC, 572 F.2d 17 (2d Cir), cert. Denied, 
439 US. 875 (1978). 

It Dr. Selw}'Il «(or AT&T/Mel) 16 Tt. 2791. 
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uscr to AT&T's switch because AT&T's tariff require'S the custOnlerto provide its own 

a«('ss (0 gel to AT&'rs switch, not b)' using regular switched ac('('ss. \\'ilhout that 

dedicated access paid for by the reS('Uer, they car'ulol gct l\fEGACOM priCt's (or usage 

(rom an cnd user. Pacific alleges it has the same problem with its BusinC'SS Advanl<lge 

1000 ser\'ice, which requires minimum volumes from each end-user location to qualify 

(or the low price. If a rescUer has a switch, then that is the location qua1i(ying (or the 

discount; if the rescUer cannot aggregate traffic at its own switch, then each of its end 

uSers would have to qualify-just as is the case with the IXC's interLATA tolL 

finally, Pacific agrees to make its Business Advantage 1000 

serviCe available for resale under the terms and conditions of its retail tariff. This is 

consistent with cross-class restrictions on \'o!t.ime discount p1ans. 

b) DiscussIon' 

\Ve conclude that Pacific has adequately justified the resale 

restrictio~ on end-user aggregation for \'olume disc()\1nts, as explained below, and \\'e 

shall maintain the restriction. The LECs should offer for resate their vohune-discollnted 

calling plans to CLCs based on the sarne terms and conditions as the relail offering to 

promote competitive parity. CLC r(>Sellers should neithertecehte less favorable nor 

more fa\'orabJe terms than the LEe accords iL'€1f and its customers in the retail oflering 

of voJunlc-discolint plans. Thus, where a CLC reselJer's customer satisfies the end-user 

volume criteria which would qualify a LEC retail customer for a volume discount, the· 

resale version of the calling plan must also be offered to the eLC with the same bulk 

discount rate less the avoided-cost discount. \Ve deny the Coalition's request to pennit 

CLCs to qualify for the volume discounts based on aggregation of calling volumes from 

multiple end users who indivldually would not qualify for the LEes' volume discounts. 

The end-user restriction is not anticoll1petitive since it places 

both LECs and CLCs on a level competitive playing field \vith respect to their ability to 

ofler discounts based on volume to sin\ilarly situated end users. If we were to requite 

LECs to offer bulk discounts to CLC reseHerS based upon th~ aggregation 01 volumes 

from multiple end uscrs, ' ... ·e would eflectively-be changing the underlying terms and 
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conditions of the corresponding LEC rel.,n product. The Ad docs not require an 

incumbent LEC to make a wholesale offering of any service which the incumbent LEC 

does not offer to retail customers. By requiring LEes to offer discounts to CLCs under 

teoos more favorable than are offen.'d to the LEes' own cnd users, the ctc r~ncrs 
would be given an unfair advantage relative to the LECs and fadlitie$-based CLCs. The 

resellers \,'(mld be able to offer their OWftlow-volumcelld-user lower dis<ount rates, 

not based on cOmpetitive merit or costs avoided, but merely based on the discounts 

LEes would be required to of(et. 

The retention of this restriction is also consistent with the 

way that, volume discounts are determined in the interexchange toll market. As 

explained by PaCific, customers of switch less resellets in that market that lack ded iCated 

. access cannot quaHf)' for Volume discounts. Likewise, CLC resellers perform no 

switching functions that aggregate toll traffk. Therefore, the interexchange toll market 

provides no basis to justifta volume-based discount fot CLCs that aggtegate toll 

volumes. 

Ule losses claimed by the LEes from lost toll revenue have •. ' 

not been substantiated! It is reasonable to conclude, hO\'le\'er; that rational consun\ers 

would switch (ron't the LEes to CLCs if lower-discount toll plans were ()ffer~ (or 
eSsentially the same caning pattern, with some resulting loss of revenue t6 the tEes. 
We do not believe that resale restrictions shouid be kept in plaCe merely to protect the 

market share of the LECs. Ott the other h~nd, we do not belic\te·it is appropriate t6 
, ' 

disregard the competitive imbalances that (ould result between LECs andCLCs by 

creating a disparity between the corresponding retail and resale products. ~s a result <>f 

permitting CLCs to obtain volume discounts based on aggregated volumes, the LEes. 

could be expected to seek realignment of their rate structure with respect to low-volume 

versus high-volume end users. To minimize losses, the LECs could seek to eliminate, or 

. at least scale back, their volume-discount plans to avoid losing cu~tomet$. \Vith the 

LECs'relail Version of such plans gone, the CLC rescUers would no longer be able to 

purchase these ,'o)ume disrount plans for resaJe; this is all undesitable outcome. 
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3. Cross-Class CatUng Restrictions on OCPs 

a) Parties Positions 
For most of the reasons Pacific supports r('strictions on end-

uSC'r le\'el aggregation, I)acific also bdic\'cs that cross-class restrictions arc also 

re,lsonaMe lor its OCPs.ln particular, Pacific belic\>('S the restriction which prevcnts 

residential end users from taking ad\'antage of business OCPs is essential to the 

definition and purpose of OCPs. Pacific claims that rernoval of the cross-class restriction 

from resold OCPs would wntravene the Commission's requiremen~s because the retail 

OCPs would no longer match the resold sen'icc. There would also be adverse revenue 

impact, claims Pacific, as its end users migrated to r('$elfers to take advantage of 

discounts made more broadl), available by removal of sllch a cross-class restriction. 

ORA belie\'es that the limitation on reselling business toll to 

residence customers should remain because lEC busin('SS discount plans rempete with 

the business discount plans of the IXCs. 

The Coalition argues that any cross-class restrictIon \"'hich 

would bar the sale of business servltes to residential customers should not be aUowc-d. 

BTl contends that this restriction pre\'ents residential customers fron\ being able to 

obtain the same price breaks which business customers get, and forces etc resellers to 

collude with LECs to keep residential rates higher than ncressary (BTl Cornmentsl 

pp. 22-23). The Coalition believes that such a customer class restriction is inconsistent 

with the way resale works in the interexchange toU market-where residential 

customers have access to business customer price breaks-and with the flexibility both 

Patific and GTEC will have when they resell intcrexchange toll services on an out-of­

region basis (Coalition Comnlentsl pp. 9-11). 

b) Discussion 

\Ve agree that the cross-class restrictions prohibiting OCPs 

to residential customers should remain in place. Since the LEes are restricted from such 

cross-class selling at the retaillevel1 the wholesale version of the service should contain 

parallel prOVisions to promote a level competitive playing field, and to retait\ 
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consistency between retail and wholesale ofCerings. As ORA points out, the business 

OCPs of the tECs also compete with the business discount plans of the IXCs. K('Cping 

this restriction in place prOJllotes parity among competitors in each of these markets. 

The whol('sal0 ta(e (or OCPs should incorporate the applicable a\'oid~i-rost discount. 

4. " . Multiple Vertical Features 

a) Partle$' Positions 
Both Pacific and GTEe offer end-users diS(Ounts on vertical 

features if the (('atures arc ord('red in groups of two Qr more. These discount plans, 

howcvcr, were missing from the tarif(s tor wholesale vertkal features both LECs filed 

on ~farch 21, 1996.~ For the reasons discuSSed' alX>ve with respect to intraLATA toll 

volume disCount plans, the Coalition argues these vertical feature discount plans must 

also be made available to CLC resellers. 

The Coalition also claims that failing to make vertical 

ntultifeatute discount plans available to CLC resellers is discriminatory and 

antirompetitlve, and severely handicaps eLC resellers thatlry to compete (or existing 

LEC customers who may ha\te more than one vertical feature. 

Pacific objects to a further disCount to CLC reseUers for 

ordering multiple \'ertical features for "resale. Pacific's eXisting discounts for \'e~tical 

features ordered in groups o( two or mote reflect cost savings of taking a single order 

and installing morc than One feature at a time. Thus, Pacific argues that the avoided 

costs for selling a single vertical feature to a reseHer WQuld not be the same as the 

avoided costs of selling vertical feature discounts requiring ordering of two or more 

features. 

b) Discussion 
\Ve shall tequit~ Pacific and crne to make available their 

rnulth'crtical-leature discount plans (or resale to CLCs on the same terms and 

;!Q Pacific Ad\'ic~ Letter 12116. GTEC Ad\'ice Letter 80.36. 

-51-

• 



, 

R.95-O-t-0-l3,1.95-0-I-0-I4 ALJ/TRP/w,,,' * * * 
conditions under which the)' are o((ercd to LEC rclail customers less the avoided-cost 

disCount. \Vhether the LEC inst"lls muJtiple vertiC'al (ealures (or its own rclail customer, 

or provides (or the installation of the sari'ic n\ultiple vertkal (eatures under a wholesale 

tariff lor a customer of a CLC rcseller, similar cost ~'\\'ings should be realized. On the 

othN hand, the CtC reseUer should not be eligible for the n\ultifeature discounts where 

single vertical (eatuTes are ordered separately and installed at different tin\es, in a 

manner which differs (rom the terms of the LEC retail tariff. 

5. C~ntre)(/CentraNet Resale RestrIctions 

Pacific's Centrex and GTEC's CentraNet serve businesses with 

multiple telephone stations. The services permit station-to-sta.tion dialing within the 

business, and outSIde callers may also dial a particular station directly~ Optional 

features like Call Fon\'atdmg and uniform call distribution are also available. Centrex 

competes with PBX equipment available iroil\ "'any suppliers. PBX e<}uipment offers a 
variety of optional features, but access to the public s\,,'itchcd network can be obtained 

only through a trunk line purchaSed from the LEC. 

In 0.96-03-020, we directed that Centrex be resold subjcctto 

existing use-and-user restrictions limiting resale only as a business system. to single 

busines..c;es. Centrex was not permitted to be used by ctC resellers as a network­

infrastructure toll-aggregation tool based on the premise that to do so would 

undermine the federal law on presubscription timing. %I (section 271 (e)(~) o( the Act 

provides that intraLATA presubscription in the territory of an RBOC mu-st await the 

RBOC's entry into the interLATA market.) \Ve expressed concern in 0.96-03-020 that 

the balance set by the law would be upset if ctcs could provide their customers 

presubscripHon through resale of Centrex, and that it would be inappropriate to use 

resale of Centrex as a tool to aggregate ton from unrelated end users. The I'toll 

1I In. 0.95-05-OiO, the Cominission defined "presubscripti6n as a pt()C('ss which allows an end­
user sen'cd by a Central office to select an lXC to automatically provide interLA TA or 
intraLA TA con\n\unications." (D.95-05-OiO.) 
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aggregation tooJ" is the Centrex automatic rouling (cature, Flexible Route Selection 

(FRS), which was the subject of D.95-OS-020.u Centrex FRS provides the te<hnical 

capability to route inlraLATA toll ('ails on a prcprogrammable basis o\'er prh'ate 

(aciliti(>S to competing IXCs, and thils bypassing Pacific. FRS is equivalent to (eatures 

commonly available in non-utility PBX equipment, which rna)' be used by single 

customers or by multiple unaffiliated end user~ in a shared tenant ser\'ice arrangen\ent. 

Ton aggtegators utilizing the Centrex FRS feature are able to route traffic of smaller 

end-users to competing IXCs, thus bypassing the LECs. FRS enables end users of 

Centrex to avoid having to dial their preferred interexchange carrier (PIC) code (lOXXX) 

before dialing an intraLATA toll call, and, instead, to send such intra LATA taUs directly 
. . 

to their IXC of choice without the need to dial extra digits. For Centrex resale purposes, 

we prohibited the use of the Centrex FRS feature, as explained abo\'e. Consequently, the 

only way a retail customer could make use of the Centrex FRS (eature was to take 

service from the LEC. Ii the telail custon\er selectoo a elC as its local service providerl 

it could not make use of the Ceritrex FRS (eature. 

We stated in D.96-03-020 that We WQuid consider in Phase III what 

changes to the Centrex/CentraNet services may be necessary to make subje<t to the 

wholesale discount. \Ve thus authorized resale of Centrex/CentraNet in 0.96-03-020 

with nO wholesale discount. 

a) Parties' Positions 

Pacific advocates retention of existing restrictions on the 

resale of Centrex authorized by 0.96-03-020, permitting resale b}' CLCs only as a 

business system to single businesses and prohibiting use of its FRs capabilities to 

aggregate toll traffic to bypass the LEC network. Pacific's chief concern, therefore, is not 

u D.9~-020 granted a pteliminary injunction pursuant to a complaint brought by Mel against 
P~cific. Mel alleged that Pacific wrongly refuSed to aUow its Centrex customers with FRS 
routing features t6 use those (eatutes to route irttrdLATA toll traffic to the carriers of their 
choice. The preliminary injunction prohibited Pacific ftom refusing to connect inuc1LATA toll 
calls via Centrex FRS. 
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mctc1)' with the aggregation of toll trarnc, as an cnd in itself. Rather, Pacific is 

conrecnoo that the aggregation of ton traffic through the Centrex switch Is used as a 

vchide to bypass Pacific's network and to din."'Ct all calls to the networks of competing 

cdrriers. PacifiC claims the Centrex automatic touting featltre effeetii'c)y etiablts 

ptesubscription. The Act prohibits states from ordertng intraLATA presubscription 

before Pacific has intcrLATA authority. Pacific argues that aggregation through Centrex 

resale should therefore not be allo\\'ed before it is granted interI.ATA authority, citing 

the Act, § 271(e)(2)(8).) 

\Vlthoul the toll aggregation limitation, Pacific claims that 

CL~s could offer customersone-stop shopping {or all their telecommunications nee<isl 

including using the CLC as the presubscribed car'rier for intraLATA and interLATA 

calls. According to PaciftC:, the ability to enjoy one-stop shopping will be the deciding 

factor in choosing a carrier (or a majority of its customers.ll If the CLCs used Centrex as 

an aggregation tool and captured just 1()% of Padfic/s -high-volume bllsiness and 

residential toll customers, Padfit claims it would lose $655 million in totl revenues. 

Further, since the use of the FRS (eature bypasses Padficls switched access sen'ice, 

losing 10% of high-volume toll customers would result in Pacific losing $183 mil1ion in 

switched ac~3S charges. 1OU51 while Pacific would still be prOViding the switched 

access service, the usage connecting the station to the FRS bypass facility would be free 

intercom calling. 

PacifiC claims toll and switched access reVenues provide 

essential contribution to support low-priced basic residential service and universal 

service. Consequently, Pacific recommends that the restriction remain. I( the restriction 

is changed, then, before the change becomes effeetive, Pacific ,,, .. ould seek to reprice and 

testruchlre the service to account for CLCs lIsing Centrex as an aggregation and 

arbitrage tool. 

U Pitchford «(or Pacific) 21 'rt. 3861j set also Pitchford «(or Pacific) Exh.75, pp. "·10. 
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Pacific also seeks to maintain the rcstriction that resold 

Centrex be sold to businesses only and not to residence customers. Pacific claims the 

average loop costs (or residence customers are significantly greater than (or business 

customers.1' The Centrex tarilf docs not ha\'e prices that val)' hy loop length, and the 
. . 

Centrex price adopted in the Implementation Rate Design (IRO) dt'Cision exceeded the 

cost of loops prOVided to business customers to which PacifiC normally seHs.z; If CLCs 

can resell to residence custoiners under the curtent tariff, Pacific claims its costs will 

increase, and that \vholesale prices set without relation to the (Ost is contrary tQ the 

Act.li Thus, Pacific daims the restriction should either remain in place or further 

hearings must be held to establish a higher price for resale to customers served by 

longer loops .. 

GTEC also claims that the existing restrictions which limit 

the r~ale oj CentraNel to single business systems in place of premises-based equipment 

are necessary to restrict CLC resellers from USillg CenttaNet service for redircctir\g toll 

traffic to coJi.ipettng carriers via toll aggregcHion. GTECis tariff states that CentraNet 

service is oflered to n\eet individual end-user capacity requirements. Rates listed in 

GlEe's larin ate applicable for CentraNet service based on individual end-user 

customer configurations. 

The Coalition objects to restrictions which limit Certtrex 

res<\le to single bUSinesses and prohibit the use of Centrex as an intraLATA toll 

aggregation tool. 'J1le Coalition likewise objects to similar restrictions on GTECis , 
CentraNet service. The Coalition believes that the Commission needs to remove all 

restrictions on Centrex/CentraNel resate, arguing such restrictions arc anticompetitive 

and inconsistent with § 251 (c)(4) of the Act. 

n Sti Declaration of Richard L. Scholl attached as Exhibitl to, Pacific's Comments. 

2S D.9-1-09-065, p. 202. 

16 Section 252(d}(3). 
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R~mo\'al of the Ccntrcx restrictions will promote more 

inno\'ative service offerings by ClCs, according to the Coalition. The Coalition objc<ts 

to Pacific's claim that the potential for lost revcnues justifies kC<'ping restrictions in 

place. In truly c6mpctiti\'e markets, carrier re\'~nues arc tied diredly to customer 

satisfaction, according to the Coalition, and not to a monopoly-protected franchise. 

\\'ith the implementation of a competiti\,cl)'-neuttal unh'ersal funding meehanisnl, the 

Coalition argues, Pacific should not be allowed to claim that the loss of (my service 

revenues justifies limiting competition. The Coalition claims that Pacific's plea that the 

contribution lost (ron, low-volume toU users "'ill hartl\ its ability -to sustain universal 

serviCe should be dismissed, since the Commission's universal service rules in 

Rutemaking (R.) 95-01-020/InVestigation (I.) 95-01-0il ate intended to proteet and 

promote unh'ersal Service by the creation of an explicit funding source. 

The Coalition also dtspuh~spadfies assertio~ that 

unrestricted Centrex resale undermines presubscription timing.v The direct routing of 

intraLATA ton ttaffic to a customer's chosen IXC has been authoriied for almost two 

yeats. In addition, the Coalition states that the use o( Pacific's ARS/FRS Centrex _ 

features to route intra LATA toll calls to an IXC is not presubscriptionl as determined by 

0.95-05-020. 

In addition, since GTEC is 1101 a "Bell operating COfupan}',u 

it is not afleeted by the presubscription timing provisions of the Act. The Coalition 

believes that by maintaining an intraLATA ton aggregation restriction on CentraNet, 

v The Act states that: 

"(eJxcept for single-LATA States and States that h<we issued anorder by 
December 191 1995, requiring a Bell operatIng company to implement irHraLATA 
toll dialing parity, a Stat~ may riot require a Bell operating c6rnpany to 
implement intratATA toll dialing parity in that State before a Bell operating 
contpany has been granted authority under this section to provide interLATA 
services originating in that State or befoie 3 years after the date of enachtient of 
the TetecommurUcations Act of 1996, whichc\'er is earlier." The Act, 
§ 271(e)(2)(8), 
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GTEe can provide intc~'LATA toll st'rvice white significantly limiting the extent to 

which ClC rescUers can provide the same $ervire. 

Although CLCs could resell Centrex with the FR..'i feature as 

a "tool" to aggrt-gate intraLATA toll usage by end users, BTl claims that requiring 

Pacific to make Centrex with the FRS option available {or resale on such a basis is a far 

cry from requiring Pacific to provide presubseriptiori. BTl notes that larger businesses 

with significant intraLATA toll usage already have the option of using PBXs or 

subscribing t6 Centrex FRS on an ii-ldividuai basis, either directly {rom Pacific Or from a 

rese1ler. The remaining issue is whetherOi not small customers should have the ability 

to utilize Centrex with the FRS feature on a joirn use Of equivalent basis when the 

sen'iCC is provided by a reseUer instead of Pacific. In BTl's experience, marketing 

Centrex service to small businesses requires in'tcnsive individual customer contact. The 

effort and expense involved in solidth\g such customers' Centrex subscriptions would 

not justify its use as a sllort-trrm, interim means to compete against Pacific for direct-

dialed inhaLATA tollbusiness.~tc?rding to BTL Moreover, the largest carriers, AT&T, 

"-tCI, and-Sprint, could be hampered in efforts to engage in one-step shopping by the • 

limitations that are hup6sed by the Ad against their joint marketing of local and 

intcrLATA services. Given these factors, Btl d()(>s not believe an order requiring Pacific 

to offer its Centrex scn'ices (or \~testricted resale would scrlously undermine "the 

dialing-rarity-timing provisionS of the Act. 

Additionally, BTl points out that Pacific was made subject to 

ail order req\liring it to allow Centrex custon\ers dirett access to competitive intraLATA 

t01l carriers using the FRS feature. BTl claims this order, contained in 0.95-05-020, is not 

covered by :the dialing parity timing requirements of 47 U.S.C. § 271(e)(2)(8), but 

instead falls wlthin the exception afforded by that same subsection (or "States that have 

issued an order by ~en\ber 19, 1995, requiring a Bell operating company to 

implement inttaLATA toll dialing parity." Pacific responds that 0.95-05-020 was 

subsequently dissolved by D.96-0j-024 and that BTl's daimtherefore has no basis. 

EVen if the Commission finds that the ability of CLC's to 

"aggregate toll" using Cel'ltrex FRS is tantamount to having dialing parity, BTl argues 
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that the Commission would not be required to impose U5C--or-U5e'r restrictions. BTl 

belie\'(~s that it would be antirompetlti\'e and a violation of the Act for such usc-or-user 

restrictions to be imposed on wholesale Centrex services because those S<1me 

reslrictions arc not in\posed by Pacific on its equivalent retail Centrex offerings . 

. TCLA argues that existing resale restrictions on 

Centrex/CentraNet have created significant inequity in the resale market. TCLA states 

that Centrex and CentraNet are the most important services that incumbent LECs sell to 

business customers. Centrex and Centra Net are used by Pacific and GTEC to create 

dependency on the LECs' own central-oWce-pro"jded featuies and services and 

pre,'enl cllstomers from seeking such (eatures and services elsewhere in the (orm of 

PBX equipment and other local exchange providers, TeLA dain\s, thetCforc, that an 

entire class of customers is "locked hi" to their existing incumbent LEe serVices because 

of the ComI1\ission-imposed. resale restrictions On CentrexlCenttaNet services. 

ORA generally agrees with the resale restricti01\ which 

allows Centrex services to be resold only as a business system service to single 

customers. However, ORA recommends that no use-and-user restrictions be placed On 

resellers of CentrexlCentraNet serviCes who have the capability of bundling intra LATA 

and interLATA services with Centrex/CentrdNet FRS or automatic route selection 

system features. 

b) Discussion 

\Vhile ' ... ·e authorized certain interim restrictions on the 

resale of Centrex/CentraNel in 0.96-03-020, we did so \\·ith the proviso that the LECs 

would be required to provide justification in Phase III of this proceeding tha.t"such 

restrictions ' ... ·ere ncct>ssary and nondiscriminatory because the Phase II record 

underlying the decision had not been fuHy developed with respect to the consequences 

of removing the interim restrictions. \Vhile certain parties presented limited argument 

regarding the need for Centrex/CentraNet resale restrictions In their comments On the 

ALfs proposed Phase II dedsi()n~ this issue had not beel\',oIl'lprehensively addreSSed as ' 

part of the Phase II proceeding. Therefore, in authoriztng the resale of 
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Cenlrl'x/Centr"Ne\ in 0.96-03-020, we permitted the restrictions to remain in place 

pending the op~~rlunit)· to develop a complete rcoord onthis issue in Phase III. 

\Ve conclude that the restriction prohibiting CLC rescllers 

fCOnl the usc ('If the Centrex FRS routing feature for the purpose of aggregating toll 

traffic should be removed with respect to busin€'ss customers. \Ve shall ccntinue l(1 

restrict the resale of Centrex to residential customers, as explained below. \Ve adopted 

the Centrl'x resale restriction prohibiting toll aggregation in 0.96-03-020 based on the 

premise that it was necessary to avoid prematurely pern\itting presubscription. This 

argument was made by Pacific bl il~ comments on the proposcddecision of the AL) in 

Phase If. In Phase 111M this proceeding, we ha\'e had a more thorough opportunity to 

examine the vaJidity of this premise and the merits of continuing to restrict Centrex 

resale in this manner. 

Patific's argument regarding the relationship between 

prcsubscription and the aggregation of toll traffic using the Cenhex FRS feature Was 

preViously made in connection with the romplaint filed by Mel in C.94-12-032/ 

C.95-01-009 (l\·tCI v. Pacific) in the context of the terms of Pacific's retail version of the 

Centrex tariff. In resolving the present diSpute over Centrex restrictions in the CLC 

resale tariff, it is useful to review the MCI comp1aint. 

In the above-referenced complaint, Mel charged PaCific with 

anticompetitive behavior in refusing to connect iIHraLATA toll calls through the 

FRS/ ARs features of the Centrex tariff. As noted in 0.95-05-020, Pacific claimed 

competith'e harm (rom removal of the restrictions on Centrex FRS arose from two 

sources: (I) the loss of intraLATA traffic from high-volume toll users who already have 

dedicated access to othel' IXC carriers, alld (2) the loss of low-volunle toll customets 

who lack dedicated access but who can bypass Pacific and achieve dialing parity for toll 

calls by going through a Centrex provider. The toll aggregator can gather the low­

volume toll traffic using the FRs feature and redired it to a competing IXC, without the 

need fot IOX~X dialing, and end users have the same capabIlity. 

MCI alleged that Pacific's refusal to rou·te ton traffic under 

the terms of its Centrex tariff unfairly restricted intraLATA competition by bundling 
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retail Centrex and intraLATA toll sec\'it(\, and discriminating among carrit:'rs by 

providing some, but not all, with FRS routing to competing intraLATA toll carriers. 

Mel sought a temporary restraining order enjoining Pacific from thts alleged cOnduct 

and ordering it to take curative steps. In 0.95-05-020, we concluded that Mel had 

shown that it was likely to ptevail OIl the merits of its arguments after a full hearing and 

would suffer irreparable injury if Pacilic \\'ere allowed to refuse to connect intratATA 

toll calls through the FRS features of its Centrex tariff. In O.95-05"()20, We concluded 

that the routing of intraLATA toll traffic via the Centrex FRS feature ~id not constitute. 

presubscription. As we stated therein: . 

.:: ... 

II As far as we know, presubscription has nevet been 
used to allow an end-user to scle(l mote tha}\ one lEe:' 
at a time to provide interLATA sCtvices'dependini oil 
uset-provided instructions in various drCurrlstan~, 
like FRs! ARS pelTl'lits. InterLATA and intraLA'I:A 
ptesubscnption, t~thei, establisheS th~ default carrier 
for all times and all pu'rposes until changed. 

"Also .• :until we authorize prestibseripti6n to 
intrat..ATA toll carriers, the LEes will continue to be 
the detault provider of itltraLAtA toll services for 
calls that ate not .• JOxxx d,itectlYdiaIed calls. 
'Def~uIt' meaIls no more .than its common _ 
definition .... Nothing .•. .in fRO precludes cus'tomers 

,. ftom making that choice through use of FRS/ ARS. i
' 

(Decision at 54) . 

We the~efore granted a temporary injunction iIl D.95-05-020 

prohibiting Pacific rromtefusing to connect intraLATA toll calls thorough the FRS 

features of its Centrex tariff to competing carriers, or from iinposing any other 

restriction upon the use of FRS features that is not contained in Pacific's tariff. The 

injunction was granted pending full evidentiary hearings todeteimine whether the 

provisional relief should be nlade permanent. 

We subsequently lifted the temporary injunction against 

. Pacific inD.96-07-024,not because of any showing by Padfic that the Cehtr~x 

restrictions 'were -~easonable, but merely due to )~ck of proSecution 6n the origir\al 
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compl'linl. As wc stilted in D.96-07-024, we (ound no basis to continue thc injunctions 

bccause no party to thc complaint sought to pursue evidentiary hearings, and "aU of the 

moving parties lost inter('St in this C,lSC." \Ve noted, however, that "our aclion in 

dissoh'ing the preliminary injt1nction should not be read in a polk)' light." Morcover, 

the parties to the complaint had already entered into a separate agrffment 

incorporating the preliminary injunction requirement that Centrex customers with FRS 

routing featilTes be aUO\\'cd to rOlilc their intra LATA toll traffic to the carrier of their 

choice. 
lhe same reasoning we applied in D.95-05-020 in roncluding 

that Centrex FRS toll aggregation at the retail level did not constitute presubscription 

also applies (or CLC r('Sale of Centrex in the instant context. The removal of this 

restriction on CLC resale of Centrex does not change Pacific's status as the default 

provider of intraLATA toU calls. Nothing in Pacific's Phase III comments refutes the 

conclusions we reached in D.95-05-020 regarding the applicability of presubscription 

with respect to Centr('X FRS/ ARS. \Ve, therefore, determine that removal ()f the Centrex 

restriction on the USe of FRS! ARS for toll aggregatton w()uld not an\ount to the 

premature implementation of presubscription. \\'e find no basis to continue the 

Centrex/CentraNet toll aggregation rt.~triction (or resellerS based on this claim. The 

lifting of this restriction is not in conflict with § ~71(e)(2) of the Act which pro\;ides that 

intra LATA presubscription in Pacific's territory must await that company's entry into 

the interLATA market. 

\Ve further conclude that the restriction on the use of 

Centrex's FRS features for routing it1traLATA toll traffic as currently in place for CLC 

resale purposes poses an impediment to the development of a (OmpeliH\'e local 

exchange market. The restriction unfairly handicaps CLCs in seeking to offer 

competitive Centrex service on par with the LECs. Specifically, the restriction forces 

-retail customers to choose I~acific as their local service provider if they wish to take 

a~vantage of the Centrex FRS (eature offered under Pacific~s retail tariff. The Centrex 

service available frorn the eLC reseller is of an inferior quality, inasmuch as eLC 
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customers cannot usc the FRS (('a lure to the ext('nt possible by Pacific's customers, and 

significantly hampers the ability of the CLC to compete with the LEC. 

The removal of this restriction will enable CLC (('sel1ers' 

customers who utilize the Centrex FRS (eature to ha\'e their toll ('ails rOl,ted to another 

intraLATA toll provider without the nlX'd (or lOXXX, dialing in the same ",annN. as a 

retail customer of the LEe. Thus, whether the customer chooses the LEC or the CLC 

reseller to provide Centrex servke, the custon\er will be subject to similar terms and 

conditions. This will promote a more le\'el competitive playing field among CLCs and 

LECs and will enhance the choices offered t6 end users. It is our intent that ClCs, 

themselves, not use the Centrex or CentraNet' toU aggregation feature to qualif}' (or 

volume discounts which are only available to end-user customers. 

In the case of GTEC's CentraNet, the prt'Subscription 

argument has no relevance. E\'en i( Pacific \,"ere to prevail in its argun\ent, it would not 

apply to GTEC since it is not a Bell Operating Company and is una(fcdea by the 

presubscription timing provisions of the Act. Moreover, by Commission resolution 

effective March I, 1997, presubscription has already bcrome efiedive within GTEC's 

service territory. GTEC has also already begun offering long·distance service, and is not 

constrained as is Pacific in its ability to conlpetc in the long·distance I'l\arket. Therefore, 

Pacific's claims regarding presubscription olfer no basis to restrict resale of GTECls 

CentraNet with respect to aggregation of toll traffic (or routing to an alternative carrier. 

\Ve recognize that lifting the restriction increases the risk 

that Pacific and GTEC may lose toll and switched ac«'SS revenues as a result of CLCs' 

resale of Centrex and CentraNet. The magnitude of potential losses from this specific 

cause, however, is speculath-e at this time. The possibility of competitive losses is one of 

the risks which firms (ace in a (."'()mpetitive ll'lark~tplace. The protection of the 

incumbent LECs' market share against competition is not a proper justification for a 

resale restriction. The more important contern is promoting a competitive playing field. 

We conclude that lifting ·the restriction furthers this goal. Moreover, to the extent Pacific 

and GTEC daimthat the losses they sustain (ron\ the removal of this restriction 

constitutes a taking of franchise property rights, we have already provided a procedural 
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mt'<'hanism in D.96-09-089 to address thC'SC claims and implement an)" rCnll.xlies found 

to be appropriate. \Ve havc also set up an Universal Service funding mechanism in 

0.96-10--066 which is d('signed to enSure universal service is not jeopardized with the 

introduction of competition in the local cxchang£,. Thus, Padfic·s claims that removal of 

the restriction on FRS usage will jeopardize universal service funding is not persuasin>. 

Accordingly, we shall direct Pacific and GlEe to tern\inatc this restriction on the resale 

of Centrex/CentraN~t. The rem(Wat of this restriction promotes greater competitive 

parity between LECs and CLCs by removing an impediment on CLCs· ability to 

compete on a equal basis. 

\Ve conclude, however, that it is appropriate to relain the 

restriction that Centrex and CentraNet be resold only to business customers subject to 

the avoided-cost discount and not to residential customers. Therefore, the FRS routing 

feature of Centrex will only be available to business, not residential customers. UntHa 

detetminati6n can be made of any cost differences betwccn serving residential verSllS 

business customers with Centrex and CentraNet, it would be premature to require the 

LECs to offer those services for resale to residential customers. \Ve would violate the 

principle that the Wholesale rates of LEC scrvices should correspond to the LEe's cost 

of providing those services. less the ,\'holesale discount for avoided (osts. Once we 

determine costs for a residential offering of Centtex/CentraNet service, we can 

authorize theirresale to residents. We shall defer this determination to a later 

proceed mg. 

6. Operator and DA Service 

a) Parties' Positions 

The Coalition states that LEes have prevented CLCs fron\ 

utilizing operator and DA offerings from other carriers. In arbitration proceedings, 

• 
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Pacific has agreed to provide its resold "cccss line wilhout oper.ltor and DA servires,:t 

and route thl'SC calls to the platforms tt."qul"stcd b)' reS('lIcrs,:t Pacific'claims that the 

Coalition's comments regarding lack of access to operator and DA scn'ires are n\oot. 

\\'ith ft.~ped to rcbr.,nding invol\'ing operllloT, call 

completion, and DA services, the FCC states: 

"[\Vjhete operatoT, call Completion, or directory 
assistance service is part of the service or service 
package an incumbent LEC offers (or resale, (ailute by 
an incumbent LEC to romply with rescUer branding 
requests pres\lmptive1y constitutes an llntea~nab}e 
restriCtion on resale. This presumption n\c\y be 
rebutted .... " (First Report and Order 1971.) 

Pacific asserts that it is technically unfeasible 10 rebrand 

resold operator and DA services included as part of a resold line. Because resold 

'operator and DA servkes cannot be rebranded, Pacific states they will b~ unbranded for 

resale purposes. \Vhere the LEC accommodates a rese-ller's branding request, the FCC 

has indicated that the LEe "'ay impose appropriate charges for such r&luPSl. Pacific has 

not yet determined the added costs associated with branding requests. Pacific statt's 

thaHt can offer unbundled operator and DA using dedicated trunks to operator and 

DA platfor.ns. \Vhen this element is prOVided in this manner, a etc can choo~ to have 

Pacific's opt'rator brand or not brand its calls. Pacific dain\s that branding of DA Oil an 

unbundled basis is not technically (easible except for three locations. 

Pacific believes that a reseller is precluded under 1817 of the 

First Report and Order from combining unbundled operator and DA with a resold 

access line \\·ithout operator and DA. 

The FCC explained in 1817: 

21 Applkafioll of MCI COItWlfwit«tliOllS ojCt'llijOrllhl, Inc. for Arbifmlion, Application (A.) 96-08-068, 
.Response Briel of Pacific Dell, Testimony of Thomas H. \Varner attached thereto (Sept. 24,1996), 
p. 7,n. 7. 

29 IbId., Testimony of Nanty luban\ersk}' a"ached thereto (Sept. 24, 1996), p. 31. 
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"The a\'aHabUit)' of "ertka) servi('('s as part of a 
wholesale service offering is distinct from their 
availabilit)t as part of the local S\\'ltching network 
element. In these drcumstanct"S, allowing the new 
entrant to (,()l'rlbine unbundlC"d cten\ents with 
wholesale servires is an option that is not neressary to 
permit the new entrant 10 enter the local market." 

Based on the FCC's statement, Pacific asks the Commission 

to order that rescllers not be atrowed to combine unbundled elements with resold 

services. 

The Coalition disagrees ,,,'ith Pacific's claims that resellers 

may not mix unbundled clements with resale services pursuant to' 817 from the 

Interconnection Order. The Coalition argueS that the limitations set forth in 1817 

concern only -the purchase of vertiCal features as part of a wholesalesen'ite oUering, 

which is governed by § 251(c)(4) of th~ Act and avoided cost pricing. In this particular 

instance, the FCC has detenrtined that LECs aie not under the obligation to further 

unbundle the vertical features from the unbundled local switching element and of(er 

and allow them to be combined with Ii wholesale service offering. Rather, "(i]n these 

circumstances, allowing the new entrant to combine unbundled elements with 

wholesale sentkes is an option that is not necessary to permit the new entrilnt to enter 

the local market." 

Th.US, the Coalition claims that resellers are permiHed to mix 

unbundled elements \\tith resale services, and that the FCC Interconnection Order only 

preCludes the instance of a reseller's purchase of unbundled vertical features with the 

local switching elen\ent and combining them with unrelated wholesale offerings. 

b) DIscussIon 

\Vhile Pacific was ordered by the Comolission in its 

arbitration case with MCI to provide its resold access lines without operator and DA 
. -

services, and to route ~hese calls to phit(orms requested by Mel, that order appJied only 

to that arbitration case. Therefore, we must formulate generic rules (or eLC's access to 

operator artd DA offerings independently of whatever arrangements were adopted in 
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the arbitr~,tions. \Ve conclude that the CLCs should be ab1e to utilize oper~'tor and DA 

offerings from othrr carriers to promote compelith'e parity with the LECs. Therefore, 

we shall direct the LECs to make available their resold ac(('ss Ih\es to all CLCs without 

operator and DA services, and to route calls oyer such lines to platforms request&i by 

theCLC. 

The other remaining controyersy involves whether a rcseBcr 

is precluded fron\ combining unbundled operator and DA with a resold access line 

without operator and DA. \Ve believe that Pacific's interpretation of 1817 of the First 

Report and Order is O\"crly broad. \Ve agree with the Coalitiol\ that the limitations in 

1817 only make (c(erence to vcrtical features as part of a wholesale offering. Therfore, 

we find no basis to prohibit CLCs from cOlhbining unbundled operator and DA with a 
resold ac~ess line without operator and DA. 

7. COPT Restrictions 

a) Partles j PosItions 
\Vith respect to consumer safeguards, the Comrnission has 

traditionally regulated COPT providers through restrictions in the LEC's COPT retail 

tariff. Pacific placed the sante restrictions in its COPT resale taritE to put CLCs on an 

even looting whCl'\ competing (or COPT business. CPA believes that the restric.lions 

should not be in Pacific's resale tarilt, but rather, should be contained in the CLCs' 

tariffs. Pacific supports this proposal (or consumer safeguards. 

CPA additionally con\plains about features, such as call 

screening, which are included in the COPT acC\.~ line. Pacific states that features such 

as call screening are not resale restriclions but are part of its COPT servite, and so are 

included in its wholesale service. The FCC has stated that u§ 251 (c) (4) does not impose 

on incumbent LECs the obligation to disaggregate a retail service into mote discrete 

retail services." Accordingly, Pacific objects to CPA's request to strip certain features 

from Pacific's resold services. CPA also seeks to change the limitations on the type of 

serVice sold to COPT providers. Pacific states these limitations are not res.l.te 

. restrictions, but define COPT servicc, and, thus, should be part of its wholesale service. 
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b) Discussion 

\Ve shall direct the consumer-safeguard pro\'isions of COPT 

service, which have been included in the LECs' resale tariffs, be placed instead in the 

CLCs' retail tariffs tor COPTsc(vice consistent with the propos.'1 of CPA. 

\Ve agree with Pacific that the existing features of its COPT 

service, such as call screening, that ate also part of the COPT resale larirf are 

appropriate since they are defining characteristics of the LECs' underlying retail sen'ice. 

Therefore, Pacific and GTEC will not be required to disaggregate their COPT service 

into mote discrete elements. 

8. Contract Offerings 

8) Parties' positions 
The Fil'st Report and Order i'equ i res that Contract offerings 

be made available to resellers at an avoided-cost discount.),) However, Pacific argues 

that wholesale discounts should only be applied to contract offerings after the 

Commission changes its rules which claSsify Certain resold services as Category I 

sen.·ices without pricing flexibility.!! PacifiC claims that-the discounts off contract 

oflerings cannot be uniformly applied; since each contract offering is potentiall)' unique 

and may already aCcOunt for the costs that are avoided with resold 5en'ices, e.g., lower 

marketing:'otdenng, and billing costs. AlsO, the discounted prices must be at or above 

applicable prk~' floors approved by the Commission. 

For resale of Ii. contract offering. Pacific argues that the terms 

and conditions of the undetlying retail contract offering must be met, including 

minimum volume commitments, location-specific volume-discount thresholds, call 

duration requirements, and end-user aggregation requirements. Finally, Pacific 

),) First RepOrt and Order 1948. 

)1 " . • 

D.96-{)3-Q20, p. 5-1. 
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advoc,ltcs that retail conlr.lct offerings may only be r('$OM to similarly situated 

customers. 

Tne Coalition obje<ts te; Pacific's proposal to postpone 

making its contract scn'ires available to CtC r('sellers at \\'holesale rates until resold 

servires are reclassified by the Comn\ission and gh'en pricing'(]exibility. (Pacific 

Comments, p. 23.) Pacific filed a pleading before this Commission seeking such 

reclassification and pricing (]exibility for resale sen'kes.J: lhe Coalition argues that the 

Commission should-not allow a CLC rescUer's laWful ability to purchase (onlract 

services at wholesale discounts to be delayed untn PacifiC receives a favorable 

resolutionto its Petition to Modify. 'thus, the Coalition argues that contract offerings 

must be made available to CLC resellers who meet contract-spedne tern\s and 

conditions requirements. 

b) Discussion 
\Ve agree with the Coalition that LEC retail contract 

offerings should be made a\'ailable at thistime (or resale to CLCs at wholesale priCes 

reflecting the avoided-cost disCounts of 17% for Pacific and 12% for GTEC. There is no 

justification for deferring resale untlt theCommissiCm reclassifies certain resold 

Category I services which do not currently have pricing flexibility. In the interests of 

competitive parity, retail contracts should be made available (or resale without delay. 

\Ve agree with Pacific that contracts should ortty be resold to similarly situated 

customers under the same tenns and conditions as provided under the LEe retail 

contract Offering. 

A potential problem arises, however, in the case of contracts 

involving the resale of a Centrex, CentraNet, or other access lines. In the cases involving 

retail contracts for such lines with the incumbent LECs1 the customer must pay a 

.. . 

~ See Petition 0( Pacific Bell (or Modificati6rioE D.96-03-020, filed April 12, 1996, pr. 4-5. On 
May 21,1997, the Commission issued D.97-05-096, den}ing Pacific's Petition fot Modification 
with respect to its request tor additional pricing flexibility afthis time . 
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Federal AC«'ss End User Cornmon Line (EUeL) charg~. This EUel. charge is collc<tl'<i 

as part o( the oV('(,,11 retail ronlr,lct price to reimburse the LEe for the cost of telephone 

access lines allocated to the interstate jurisdiction, Consequently, based on our 

whot~sale pricing policy whtch appli~s an a,'oidcd-rost discount to the LEe relail price, 

the wholesale contract price paid by etc t~sellers would already include the provision 

for a EUCl charge. (( the eLC resetter was then required to impose its own additional 

EUCL charge on the retail customer and remit that amount to the LEC, the resulting 

retail contract price could become too high to permit the eLC to compete with the LEC. 

Acc~)Cdingly, before we authorize the resale of contracts 

involving Centrex/CentraNet access lines, we shall dil'e<t the AL] to take oomrnents 

from the parties on appropriate measures to adopt in order to avoid potentially 

uncompetitive pricing of such contracts metel}' as a result of the collection of the EUCL 

charge. 

E. Nonrecurring Charges lor LEe/eLC Customer Transfer 

In addition to the monthly recurring charges applicable to wholesale 

service, the LECs incur one-time costs when a LEe customer transfers to a eLC reseUer. 

These costs relate to the administrative work involved in transferring a customer'S 

account from the LEe's retail billing and accounting system to the systen\ developed for 

the CLC rcseHer. 

In D.96-O~--o20, the Commission stated that "[als al\ interim measure, we 

shall limit the amount that LECs may iinpoSe as a nonrecurring charge to the existing 

retail tariff charges applicable to the transfer of a customer account who remains at the 

san\~ service location, less avoided retailing costS."ll \Ve adopted changeover charges 

for Pacific of $4.15 for residential customers and $5.81 for business customers based on 

the supersedure charge in Pacific's Network and Exchange Services tariff. For GTEC, 

the correSpOnding figures were $20.24 (or residential customers and $30.36 (or business 

1l D.96-03-020, p. 35. 
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custOnlNS. \Ve (luther indk\lted that we would examine customer changcover charges 

in Phase III of the Local Exchange Competition prOCeeding (R.95-O-t-o.t3/1.95-o.t-0.t4)'t to 

determine \ .... hat appropriate nonrecurring charges should be imposed prospe<:tivel}' 

related to the transfer of a LEe custOincr account to a eLC reseller. (Decision at 36.) 

1. PartIes' Positions 

Pacific contends that the supersedure charge (or the transfet of a 

LEC customer to a CLC reseller adopted by the Commissio-n is inappropriatel and that 

the cost of transferring a customer to a eLC is much gteater than $5, less Our applied 

17% discount. Pacific argues that evidentiary hearings are necessary to estabJish the 

correct charge. 

The Coalition seeks il.()"change in Pacific's interim changeo\'er 

charge at this time, but believes that GTEels interim changeover charges should be 

substantially reduced. AT&T, Mel and CALTEL argue that changeover charges for 

local exchange services should be similar in magnitude to the $5.00 PIC change charge 
" " 

customers (ace when changing IXes: Although the interin\ charges adopted (or Pacific 

meet this test, GTEC's charges o"f $20.24 and $30.36 for residential and business 

customers, respectively, dol\ot. Thus, in order tor the LECs to bring their resale tariffs 

into compliance with the FCC's Order, the Coalition proposes that GTEC's interim 

changeover charges should mirror Pacific's. 

. The Coalition argues th<it permanent changeover charges should be 

set only after Pacific and GTEC have implemented the operational support systems 

(055) ordered by the f;CC in order to altow COMpetitors toper(otnl the functions of pie­

ordering, ordering, provisioning.. n'aintenance arid repair (or wholesale services, as well 

as unbundled network elements, in substantially the same time and maru\er as the 

incumbent LEe can for itseU.lS -

~ D.96-03-020, p. 36. 

lS FCC Interconnection Order at 115Ui and 525. 
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TelA statcs that no evidencc ' ... ·as pr{'scntcd to justify any 

application of a charge (or migrating a ('Uston'tet (ron\ an incumbent lEe to a {('Seller, 

and evidentiary hearings should be held to determine what levels are appropriatc. 

MorcovCl, TelA belic\'('S any changes should apply on a "PCI' customer account" basis 

and not on "per line" basis as ordered in D.96-03-020. Othen\'ise, a reseUer bears a 

higher cost to migrate his/her customers just because such customers may have·· 

multiple lines. The incumbent LEC's activity to moVe a customer, as described by the 

LECs at \'arious of thCirseminats {or resellerS, do not appear to be dependent on the 

number of lines belonging to the migrating customer. TCLA reparts that Pacific 

indiCates that it will perfom\ the Conversion on an "account" basis and switch the 

billing lor all the lines under that account to be billed to the reseUer. In light of this, 

TCLA argues, the Commission should adopt a "per account" fee that is uni[oTI1l, 

regardless of the size of the account. 

2. . Dlscosslon 
'Ne agree thaf the nonrecurring charges adopted in D.9~3-0iO for 

eLC/LEC customer transfer warrant reexamination. We shall transfer this issue to the 

wholeSale pricing phase of the OANAD proeeeditlg. Until we reach resolution there, the 

changes adopted in D.96-03..()20 shall remain in effect. 

Findings of Fact 

1. In D.96-03-020, the Commission authorized" the resale by CLCs of various retail 

services offered by PaCific and GtEC} but deferred outstanding issues regarding the 

removal of restrictions on the resale of, and the application of wholesale discounts to, 

certain LEC retail services to Phase III of this proceeding. 

2. The Act mandates that all lEC retail telecommunications services be authoriied 

for resale. 

3. Voice l\1ail is among the bundle of services olfered by the LEes. 

4. Voice Mail is a CatE:'gory 111 service not subject to prke regulation. 

5. CLC reSeliers do not need to resell the LEes; UL 1$ since the CLCs can receive 

reimbursement (rom the ULTS fund. 

, 
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e 6. The LEe offers its retail customers inside wire mainlenanre/repair serviCes 

either lluough a tariff plan or through separate charges for technician service time on 

an as-needed b"sis.· 

• 

• 

7. CLCs need acresS to the LEes' Voice ~fail service (or resale purposes in order to 

permit CLCs to offer end users a competith'e overall service package. 

8. There arc independent \'endors wh~ can provide inside wire maintenance 

service. 

'9. Pacific did not pro\'ide justification why the Jist o( sen'ices included in the 

attachment to its Comments should he exempted from resale to CLCs_ 

10. Under the Act, LEC promotional offerings are t6 be offered for r~sale at the LEC . 

retail price less a wholesale discount unless they are offered tor only 90 days or less.' 

11. As prescribed under the Act" the Li~C wholesale discount is determined on the 

"basis of the retail rates charged to subscribers (ot the te1ecommunications sen'ke 

requested, excluding the portion thereof attributahle to any marketing, billing, 

collection and other costs that will be avoided." 

12. For those LEC services which ,\'ere already beiilg offered on a wholesale basis 

prior to the adopttml of D.96-03-020, there is nO avoided retail cost savings to pass on to 

CLCs. 

13.The record itt this proceeding does not support changing the interim wholesale 

discount rates of 12% for GTEC and 17% for Pacific. 

14. A true-up mechanisn\ (or the difference in revenues collected under interim . 

Versus final wholesale rates would introduce significant uJ\tertainty into the CLC resale 

market and would risk stalling further dC\'eloptnenl of local exchange competition. 

15. Since the interim discounts of 17% and 12% adopted in D.96-00-020 reflected 

total costs of all ser\'ices, it is Consistent to apply the discounts on a uniform basis to all 

LEe retail services subject to resale. 

i6. COPT sCf\'ke exhibits the characteristics of retail more than wholesale Service. . . 

17. TIle COPT pro\,jdet can be clearly distinguished from a CLC reseUer which is, in 

fact, a public utitit}t l~lephohe company engaged in the business of purchasing 

wholesale arid independently seHing retail telephone servkes. 
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18. Private line service is e~~nliaHy wholesale in nahu(', although it may 

incidentally be of(en,"<l on a relail basis. 

19. The costs incurred. to provide Special Access/private line service are not 

materially different whether the customer is a wholesale or retail customer. 

20. On July 15, 1996, Pacific filed an adviCe letter lor the withdrawal of its 

provisional wholesale tariff for Custom. Calling Services. 

~1. The wholesale rates which CLCs are charged fot Custom Calling services ate 

based on the ONA retail tariff rate for each service less an avoided-cost diSC()unt. The 

wholesale rates for remaining Custom Calling &-rvices not included in the ON A tariff 

are based on the applicable retail rate less an avoided-cost discount. 

22. Nothing in the Act precludes a state from imposing requirements on a 

telerommunications carrier that arenecessary to further Competition in the provision of 

telephone exchange service as long as the state's requirements ate not inconsistent \\;ith 

the Act or federal regulations implementing the Act. 

23. It \\'ould drculiwent the mandate to promote competition if customers could 

purchase LEe services under wholesale tariffs merely for their ov·m. internal use rather • 

than for resale. 

24. The LEes' volume-based discount calling plans requite each end-user to meet 

certain miniJrium calling volume requirements in order to qualify for discounts. 

~5. Il the LECs were required to provide the same volume-based. discounts to CLCs 

based upon aggregation of several end userst calling volumeS, there would be a 

disparity betYleen the retail and wholesale service offerings. 

26. The end-user aggregation restriction on the resale of volume-based. discount 

calling plans places both LEes and CLCs on a level competitive playing field. 

27. The cross-class restrictions on the resale of volume-based. discount calling plans 

promote a level competlth'e playing field among LEes, CLCs, and IXCs. 

28. The LEes' failute to offer multiple-vertical-feature discount plans to CL.Cs on the 

same basis as offered to the LEes' retail customers handicaps the Cl.C~ in competing (or 

customers. 
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29. In 0.96-03"020, the r('~lle of C(>ntr('x \\',lS authorized only as a busint'ss systt'm to 

single busincSSC's, but CLC f('sellt'rs were not p<-mlitted to use the FRS feature of 

Centrex to route customers' intraLATA toll traffic to a carriet other than Pacific. 

30. The preolise undt'rJ)'ing the prohibition on the use of the Centwx FRS {t'ature to 

aggregate ton trame for bypass of Pacific's network was that ren;.oval of such a 

restriction would constitute presubsctiption. 

31.ln D.95-Oi·0~0, the Commission concluded that the routing of aggregated toU 

traffic via the Centrex FRS {eaturedid not co~\Stitute presubscription since there was no 

change in the status of Pacific as the default provider of intra LATA toll service. 

32. In Phase III of this proceeding, neither Pacific nor GlEe pto\'ided any argument 

to refute the Commission's view in D.95-02·020 regarding the relationship between 

presubscriplion and Centrex FRS traffic routing by toll aggregators. 

33. E\'en if Pacific could justify retention of the Centrex restriction on the use of FRS 

totI aggregation on the claim that it prematurely granted presubscriptionl the 

justification would not apply to GlEe's CentraNet service since GlEe is not a Bell 

Operating C6nlpany subject to the presubscrlption pro\'isions of the Act and since 

presubscription is already in effect within GTEC's service territor}'_ 

34. The removal of the restriction on the llse of the FRS routing toll aggregation 

function wilt result in competitive parity between the Centrex service offered bOy Pacific 

versus the Centrex service offered h}' resellers. 

35. To the extent that there are cost differences between offering Centrex to business 

versus residential customersl it would produce a distortion in wholesale rates to require 

Pacific to offer its Cel'ltrex business service (or resale to residential customers. 

36. The FCC First Report and Order (ParagraphSI7) only precludes the reseller's 

purchase of unbundled vertical (('ature$ with the local switching dement and 

combining them \··:ith unrelated wholesale offerings, but docs not preclude the mixing 

. of unbundled elements with resale services. 

37. The limitations in the LECs' tariffs regarding the (eatures to be included in the 

COPT access-line define the service which is sUbjed to resale . 
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ConclusIons of law 

1. No further evidentiar)' h('arings arc rcquiroo in this pr~ing in order to 

modif}' the restrictions and applkabiHt}' of discounts (or the eLC resale of LEC retail 

se rvi ('('s. 

2. Although the Act requirl'S resale only of LEC retail telecommunications servires, 

it does not prohibit the states (rom adopting rules which expand the range of services 

offered (or resale to include enhanced orauxiUary services offered by the LECs at retail. 

3. The PU Code authorizes the Comnlission to regulate the rates, terms, and 

conditions of services offered for sale b)' the LECs, as set forth in various rode sections 

(e.g., § 454,489, et at). 

4. The additional LEC retail telecommunication serviCes not previously <>ffered for 

resale, including those set (orth it\ Appendix A, should be made available for resale. 

5. ULTS should not be authorized (or (€'Sale by the LECs since it is not a 

telecommunications service, but a billing meehanisrn which is available to CLCs 

independently of the LECs. 

6. Semipublic service should not be offered for resale at this time. 

7. Existing rull'S which require certification of CLCs as a prerequisite to qualifying 

(or purchase of LEe wholesale tariff services are adequate as an interim measure to 

screen (or bogus attempts to purch<\sc retail scrvi('('s at wholesale prices. 

8. Consistent with the prOVisions of the Act, r.ltes (or all LEC retail services which 

arc offered to CLCs'{or resale should inCOrpOrate a discount to reflect the a\·oided retail 

costs of the wholesale sen'ice, eXCept Voice Mail services (or which no wholesale 

discount is prescribed. 

9. LECs should charge no more than the retail tariff rate (or resold Voice Mail 

services and should make any discounts on retail Voice l\.1ail available to similarly 

situated resale customers. 

10. To mitigate possible price discrimination, LECs should reIllm'e resale restrictions 

on Voice Mail services from th('ir tariffs. 
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11. The r,ltes (or those re("n servicC'S which were authorized (or resale in D.96-03-020 

with no who!esale discount applied should be revised to incorpor,ltc an a\'oidoo-cost 

discount of I,~% (or GTEC and 17% (or Padfi('. 

12. Since private Hne sen'kes are essentially \\'holesale in nature, CLCs should pay 

the same rate as IXes "'ith no additional avolded·cost di5(Qunt. 

13. In light o( the Circuit Court sta)' of the pricing provisions 01 the FCC Order, the 
. , 

Conunission is not obligated by law to adopt any changes in the interin\ wholesale 

diseounts of 12% and 17% to (onfoffi\ to the (Osl methodology employed b)' the FCC. 

14. Pacific's proposal to make current wholesale revenue.> subject to a hlture true-up 

mechanism to reflect retroactive application of the wholesale discount rates to be 

detemlined in OANAD should be rejected. 

15. Consistent ''''jth the provisions of the Act, all restrictions on the resale of Pacific's 

and GiEC:'s teleCommunications services should be remo\'ed, subject to the specific 

exceptions set forth in the dedsic:m, 01' unless at l~a5t one of these 'h~o companies 

justifies that spedfiC, narrOWly tailored restrictions ate necessary and 

nondiscrimil\at6ry. 

16. The LEes were provided an opportunity in Phase III of this proceeding to 

identify any resale restrictions which they believe are appropriate and proVide 

justification for retention of thoSe restrictions consistent with the Act. 

·17. Further comments should be taken regarding , ... hat possible measures, if any, 

should be adopted to ensure that resellers use wholesale sen,ices only [or resale as 

required under the applicable tariff.· 

18. Ex<x>pt lor the resale restrictions specifically identified in the Conclusions of la\\t 

in this decision, all restrictions applicable to the services subject to resale should be 

removed. 

19. The LEes should offer their yolume·based discounted calling plans for resale to 

the CLCs based on the same tenJ\s as are applicable to the LEes' own relail (:ustomers. 

20. CLCs may not qualify for volume-based discounts based on aggregating the 

traffic volume of mUltiple ~man users who individually would not qualify for the LEes' 

• volume-based discounts. 
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21. The CroSS-cl"SS r('Slriclion prohibiting th~ r('Sate of business ,'olumc-bascd 

optional calling plans to residential customers Is reasonable and should be maintained. 

22. ~tulliple-vertkal-feature discount plans should be offered for resale to CLCs on 

the &lme terms and ronditions as offered to LEC relan cllstonwrs. 

23. TheCLC resale rcstri<::lion should be removed relating to the use of Centrex for 

purposes of aggregating toll traffic and routing such traffic directly to a competing lXCi 

however, CLCsthemseh'es shall not use the Centrex or CentraNet toll aggregation 

feature to qualify (or volume discounts which are only available to end-user customers. 

24. The use of the Centrex FRS touting {eature for aggregating toll traffic does not 

constitute ptesubscription as dt-termined in D.95-05-0iO. 

25. The restriction allowing the resale of Centrex only as a business system to single 

businesses should be retained. The restriction prohibiting the resale of Centrex to 

residential customers should also be retained pending further determination of the Cost 

differences of providing a residential versus business Centrex service. 

26. COPT service should be classified as a retail sen-ice, and a wholesale counterpart 

should be offered (or resale, subject to an avoided-cost discount of 17% for Pacific and 

12% (or GTEC. 

27. The wholesale version of COPT service should only be offered to certificated 

CLC resellers, while COPT providers, including COPT affiliates of aCLC, shouid not be 

eligible (or wholesale di~unts on COPT service. CLCs should be prohibit~ froin 

reselling COPT serviCe to their own COPT affiliates. 

28. Operator and DA should be made available (or resale subject to avoided-rost 

discounts of 17% for Pacific and 12% for GTEC. 

29. CLCs should not be prohibited froIn combining unbundled operator and DA 

with a resaid access line without operator and ~A. 

30. The oonsumer safeguard provisions of COPT scntice which have been previously 

included in the LECs' resale tariffs should be placed in the CLCs' retail tariffs for COPT 

service. 

31. The LEes should not be reqUired to disaggtcgate their COPT service into more 

discrete elements for resale purposes. 
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32. Any changes in th~ nonrC(urring charges for (ustonH.'r trM\sf('(s from the LEe to 

the Ctc should be further examined and resolved in the OANAD proc('Cdlng. 

ORDER 
" " 

IT IS ORDERED that: 

1. Pacific Ben {Pacific) and GTE Califomia, Inc. (GlEC) are directed to file 

wholeSale tariffs in ac(ordancc\'lith General Order (GO) 9frA within 40calendar days 

of the effective date of this decision which shall offer lot rcsale "to rompetiti\'e local 

carriers (ctCs) all remaining retail telecOmmunications services (or which tariffs have 

not previously been fiJed1induding the wholesale servi('(>s set forth on Appendix A of 
this order. 

2. Pacific is directed to file an amendment to its wholesa"te tariff for the ieSa1~ 9f 
"' . ' ~\ 

Centrex ser\'ice, \\'hlch shaH remoVe the restriction on the aggregation ofbusiness',,\, 
- ~~ 

(ustOIl'lt>rs' toll traffic fot purposes of toutirig th~ traffic using the FleXible Rotite' '" 

Selection (FRS)! ARS "features of the sen'ice. The amendment shall be filed within 40 

calendar days. 

3. Pacific and CTEe shall file amendments to their \vhoJt>sale tari(fs (or aU retail 

services authorized tor resale to the extent necessary to reflect (1) the lenns an~ 

conditions outlined in the conclusions of JaW of this decision and (2) an avoided-cost 

discoUllt ofl~/o tor Padfit and 12% {or GTEC, except for VoiCe Mail selvices for \\'hich 

"a specific wholesale discount is not set at this time. 

4. The Adlninistrative Law Judgc (ALJ)shall issue a ruling setting a schedule (or 

further comments on the issue of the appropriate wholesale discount for Voice Mail 

services. 

5. The tariff f~lings n\<~de pursuant to Ordering Paragraphs I, 2, and 3 above shall 

be effectivc 40 days after filing unless protest~. IE protested, filings wiJI become 

effective upOn iSsuance of a Commission resolution. Any protests must be filed within 

20 days of the tariff filing., ," 
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6. To the ~xtent the interim rl~ale rules adopted in this d('(ision arc inconslst~nt 

with any provisions adoptoo in indh'idually arbitrated interconnection agreements, 

parties to those agreements,are directro. to ~xecute amendn\ents to those agreements 

necessary to conform to the provisions of this decision. 

7. \Vithin 40 calendar days of this order, Pacific is directed to make a supplem~ntal 

filing setting forth a description of ~ach of the scivires in Appendix B (except for 

Universal Lifeline Telephone Service and inside wiring) and a justification of why the 

service should not be offered for resale. 

8. The ALJ is directro to isSue a procedural ruling addressing the need for 

restrictions on CLCs; utilization of wholesale services fr purposes other than resale. 

9. The ALJ shall solidt comments concerning the proper pricing procedures (or 

resale rontracts in which the collection of a End User Common Line (EUCL) charge is 

involvoo, to address hoW CLCs can offer prices that are competitive with the LEC while 

taking into account the appropriate treatment of EUCL charges. 

This order is effective today. 
. . 

Dated August 1, 1997, at san Francisco, California. 
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APPENDIX A 

ADDITIONAL RETAIL SERVICES TO BE OFFERED FOR RESALE 
AT AVOIDED·COST DISCOUNTS 

1. Voice Mail' 
2. Promotional offerings exceeding 90 days 
3. Contract Plans . 
4. Operator and DitedoIY Assistance 
5 .. Remote Call Fon"ardtng . 
6. O((-Ptemise F.xtension Sen,ke 
7. . Centrex NUIllbetRelention Sen' ice 
8. All Broadband and Fast Packet Services 

• Voice mall is ()l(~l'oo (6r r~sale ~t JiohJghe.c' than t~e retail Mrlfl rale, \vith relaUdiSrounts 
available to similarly':shuate<hesale cUstoIriers. No avoided-cost wholesale discount is, 
mandated for Voice Mail l however, at this time. 
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~r~lil'\'linAry J.ist'o! products that Pacific B~ll will not ~ c!tcrin9 un(l~r reMll! terms. 

BusineSs "Services: 
Cal6ngCard 
Prepa~Card< , 
SavIngs. Card (VISA I Me) 
Condultleasing 
Emergency Customer Service 
Lat&:Payme,~t ' 
Polo ,AllaChments 
SpecJaI:SKOng'Setvtces 
LaborJN8lwork Rearrangements 
Cabl.SeFvices:AI rw , 

~ Centrex:,'Paymenl Plans 
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~ 'caJi'Om~i976,: Bfl'nCf&'Co, Ifections 
~ , BilflntJ,&"CoIJect Service ," 
>J LocatPlua:CallingCar~ . HotellMotei 8U1 
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Cordinated·End',User SerVice 
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APPmDIX 0 
Page 1 

PAcmc BELL (lJ 1001 C) 

NEW RETAIL SERVICES MADBAVAILABLE SINCR MARCH 13, 1996 

RETAIL SERV1CB DATE EFFECTIVE RESALE SERVICE AVAn.ABLB 

Caller 10 07108196 01101191 
(Includes ChangeS to 
Blocking Options) . 

Caller 10 Addltional 
Network.Acte$s Ser.-ices . 01101197 01101197 

. . 

In additi6n to the twO retail ser.ices listed above, Pacific has made the fo110\\ing new Yr'holesaIe 
s~ia1 act-ess smlee a.\'aUable to" both tanicrs and end users. Private Line or Special Access 
semteS are a"allable for res41e under the existing tariff. 

S6Kbps Or 64Kbps ConnediOn to S\\;tched Multimegabit Data Service, effective 04/13/96 

Finally, pacific bas made a new customl.zed billing senice aVailable to end users. The new 
sen-ice allows the customer to te¢eive their monthly bill in (;(Impact disk fom1at. Billing smites 
are not telecomtnunicatioll services that must be offered tot resale. R.e~Uer$ bill their end users 
and tan develop and offer their own customized billing services. ' ' 

Compact Disk Bill, effective 09/11196 
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GTE CALIFORNIA 
IN COMPLIANCE WITH D.96-12~076 

NEW RETAIL:SERVICES FILED SINCE 0 .. 96-03-020 
AND NOT INCLUDED IN GTE'S RESALE TARIFF 

Services to be Added to GTE's K~5 Resale Tariff 
AOVICC~--------------------:S:E=R~~~C~E~----------~~------'R~E~T~AoIL-------R~E--T~L 

-~ 
0 
'":IrJ 

$ 
~\ 
H 
>< 
C) -

~ 
81-S2IA 

8221 
8225-
8246. 
8251 
8279 
8288 

n3:zg 

caller 10 Name and, Anonymous Call Rejection -' 
Automatic' Call Return/Automatic Busy Redial per Occurrence 
Grandfather DC? Plans 1, 2,. 3 Res. and Bus. (Add footnote) 
Operator Services· (text cha.nges.) 
o,ntraNet MultiL.ocation • Flat Rated 
Automated Intercept and, Premium Intercept 
MultiLocation CentraNet work-at"home and 
access. to private facilities. ' 
CentraNet Change to 2 .. Une Minimum 

Services Added to GTE's K .. 5 Resale Tariff 

ADVICE! 
, LETIER SERVICE 

822G Caller 10, • Resale 
8226A CaI1~rlO/CentraNet caller 10 • Resare· Add Centranet 
82268 Caller lO/CentraNet Caller 10 • Resale - Apply discount 
8266A. Flexible Pricing· Four or More· Resale Supplement 
8328 GTE ToU Restructure to Peak and Off"Peak BiI!ing 

(1) Anticipate Approval the week of January 6. 1996 

(2) An tic: I pate Approval at next Commission Meeting on January 13, 1996 
, - . 

• 

~ILEDAiE SiAiUS·' 
7/16196· Approved 1019196 

08112196 Effective 9/25/96 
08/2'1196 Effective 11126196 
09/0919G, Effectlvo 10/1919&· 
09/11J9G- Effeetlve,11/1J96 
10/1719G PENDING, 

1012819G PENDING 

12/2.3/96 PENDING 

RETAIL REiAlL 
FILEOATE STATUS 

N/A N/A 
N/A NlA 
N/A NlA 

09/24196. NlA 
12123Jg6· I NlA 

ru;.sACE' 
FILE DATE 

1/31197 
1/31197 
1/31197 
1/31197 
1/3W7 
'!131!J1 
1/31197 

'!131~7 

RESALE 
FII..EOATE 

8/23/95 
1012!i19G 
12130m 
12/10196 
12123196 
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SiAiUS 
PENOING 
PENOING 
PENOING 
PENOING 
PENDING 
PENDING 
PENDING 

~OING 

RESALE 
STATUS 

PENOING('!) 
PENOING(1) 
PENDING (1) 
PENOING(2) 

PENDING 
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