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Decision 97·08·072 August I, 1997 

l\IAIL DATE 
8/6197 

DEFORE TIlE P~8L1C UTILITIES COMMISSION OF TIlE STATE or ~}~~mm~~l 

California Alliance For 
Utilit)' Safel)' And 
Education 

Complainant. 

\'S. 

San Diego Gas And 
Electric Company, 

Defendant. 

Case 95·11·()19 
(Filed November 15, 1995) 

ORDER DENYING REHEARING AND l\IODIFYING 0.91-01-033 

• The California Alliance for Utility Safcl), and Education 

, 

("ApplkantH
) filed 31\ application for rehearing of our Decision (D.) 97-01-033 in 

which We dismissed Applicant's complaint against San Diego GaS and Electric 

Company ("SDG&En) following a prehearing conference held April 29, 1996. 

The disiliissal, 01\ a "lotion.bY SDG&E, was based on our .conclusion that 

Applicant had failed to state a cause of action. 

Upon rC\'icw of the application for rehearing, and the response of 

SDG&E, ~\"C deny rehearing ofD.97·01-033. The applicatiOli docs not' 

demonstrate legal error as required by Cal. Pub. Util. Code Section 1732.1 

1 Unless otherwise irtdic.1led, hereinaOer all statutory references shall be to the California Public 
Utilities Cod~. . 
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I. APPLICANT'S CONTENTIONS REGARDING AN AGRJ.:F.MENT 
BET'VEEN TlIE CITY OF SAN DIEGO AND SDG&E DO.~S NOT 
DEMONSTRATE LEGAL ERROR IN OUR DECISION. 

In support oflhe rehearing request, Applicant first discusses the 

predominant category ofallegatiolls in its complaint which relate to an April II, 

1995 agreement between SDG&B and the Cit)' of San Diego (also, City) in which, 

Applicant contends, 8DG&E reduced its allocations for undergrounding 

distribution power lines. (Application for Rehearing, at p. 3.) 1llis discussion, 

however, provides us with only a sunlmary rcslatenlel'lt of the allegations of its 

cornpJail'lt rdating (0 the April tt, 1995 agreemcnt, with the addhionof 

unsupported objections to the Commission's detcmlinatiott that the allegations of 

ApplicanCs con\plaint do flot state a t~use of'action that would inform an orderly 

and purposeful evidentiary hearing. 

The discussion relies on contradictory slateni.ents. Applicant states. 

• initially, that uAppJicant is not asking the Comnlission to void or te.scind the April 

II, 1995 agreement in the sense 'that a court might find the agrecnlcnt void. lliis 

., 

. 
would be beyond the jurisdiction of the Commission .... n (Application for 

Rehearing, at pp. 3~4.) Applicant's concession. in thef, mayor Illay not be 

correct, depending on the clement ofthe agreement in question, ru'ld \\'hether it is 

in connict with duly issued orders and deCisions ofthis COfnmission.2 \\'e cannot 

discern, however, in the application for rehearing, as we could not in the 

complaint, precisely what specific clements of the agreement conflict with a 

specific Commisslon order, nile ordccision.3 

:2 See. ~.g .• Southern California Gas Co. \'. City of Vernon (199$) 41 Cal.App.4lh ~09;211; 
PeOple '". Lewring (1981) 12} CaLAppJd Supp. 19,21; Abbott v. Clt}'oflQS An~(1960} 
53 Cal. 2d 614,682; California Watcr& Tel. Co. v.los Angeles County (1961) 253 Cal. App.2d 
J6,31·32. ... 
3 In the voluminous pages subinittooby Applicant in this proC~eding. there are se\;eral 
references to the modifkalioll to RULE 20A ofSDG&E"s tarin-which we ord~tM in O.9S·O.t-
048. The modification adds a pn)\'ision which penn its SDG&E to enter, at its sole disctetion, 
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Applicant also contends that at the pr~h('aring confer.:ncc of this 

• case, it had cited a court decision which, according to Applkant, holds that an 

;'action hy the legislative body ofa municipality contmry to or not authorized by 

the City Chartet, is a nullity arid void." (Application for Rehearing, at p. 5.) 

Applicant, however, .hils to make any ratiO)lal connection between this holding, 

quoted out·of-contcxt, and its prior acknowledgnlent that it is not asking this 

Commission to find the agtcen\cnt void ot invalid. Not does Applicant explain, . 

either in the application for rehearing or in the complaint, the rational connection, 

irany, between the provisions of the City Charter m1d an)' other allegation against 

SDG&E ptesented in the complaint. 

• 

In addition, in the application, Applicant rciterate.s the charge that 

the Commission did not approve the April It, 1995 agreement, as Applicant 

believes is tequired. However, Applicant does not clarify, as it t'\iled to do in the 

. complaint, how the subject of an amendment ofa franchise agreement between 

the City and SDO&E is Withirllhis COTlllllissiotl'S jurisdiction. Applicant doe.s 

not identify either the Icgal authority for assertitlg the Commission's approval of . 
the agreement is requited, or the specific violation committed by SDG&E by 

entering into thc agreement. 

Adding to the contusion on this nlalter, the appHcation rot 

rehearing reargues one ofthe complaint's allegations which claims that the April 

11, 1995 agreement was enacted without notice and pUblie hearing by the City of 

San Diego. The issue mised for our consideration here is not cvident. 

Furthermore, we belicvc the subject of noticing a public hearing by the City, or 

into agreements with the governing bodyofa cit),or count)· (0 rtduce the amount offunding foe 
undergrounding of o,"echead facilities. as SDG& Ii did in the April 11, 1995 agreement. (D.95· 
O.t-O~8. Apptndix A, ~l p.062.) . We I'I6te that the fact that the April II, 1995 agrecinent pr«,~ed 
the issuance 6fO.9S-M-04S by a few days does not by itsctfsuppOrt an alteg.1tion that the 
agreement t)e.tween SDG&B with the city of San Diego violated a Comrnissiot\ order or rule. 
Applicant does not dearly state how the agreenlenl it(ompJatns of\'iolatcs an}' law. 
Commission iulcor regulation. or SDG&E's tariO' provisions 3S they existed on April II, 1995. 

3 
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n,mng to do so, is the basis of Applkantts civil suit ogainst (he City orSan 

Diego filed in the Superior Court where maners concerning the procedures used 

by the city arc properly heard.4 Applicant f.1i1S (0 explain how an allegation 

against the Cit);'S legislative procedures constitutes a cause of action within this 

Commission's jurisdiction, or relates to any allcgatiOll of violations by SDG&H. 

Allegations which vaguely describe a broad subject area of 

concerns are not enough to demonstrate legal error in 0.91-01-033. It also is not 

enough to claim Applicant deserves a hearing to find out "whether the 

Commission will decide ,,,hether the Agreement is subject to its jurisdiction and 

regulatory power under Rule 20-A and not a valid franchise agreelllcnt under the 

City Charter." (Application (or Rehearing, at pp. 5-6, quoting AppHeant's 

representative at the prehearing (onfcr~nce) Te. 41 :7-28 and 42: 1-24.) The 

Con\mission's RuleS 9 and lO require that the complainant, not the COnlinission, 

set forth the act or thhl& done or omitted by any public utHity in violation of, or 

claimed to be in violatiOl\ oflaw or of any ordet or rule of the Commission. r..1os1 

pertinent to Applicant's (omplaint, Rule 10 requires that allegaliQns be stated in . 
"ordinary an.d concise languageU in order "to advise the defendant and the 

Commission orthe f.'lcts constituting the grounds of the complaint, the lrlhu)' 

complained of, and the exact relicf\\'hich is desired." Emphasis added. lne 

complaint nlust focus the issues and the specific t1CtS to be considered. and must 

establish the COmlllission'sjurisdiction (0 hear the issue before, not after, an 

evidentiary hearing is hlitiatcd. Applicant's complaint did not do so, and 

therefote fhiled to meet the standards of Rule 10. 

The application for rehearing, therefore, does not persuade us that 

amongst the 15 compound and interwoven allegations of AppHcanes cOJllplaint, 

4 CAUSE "0 Cit)' of San Diego. Case No. 696935. filed February S. 1996 aHeging \'iolations of 
the Bro\\u Act (Government Code Scxlion S495.l rt seq.) . 

.. 
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we overlooked any cause of action relating to the April II, 1995 agreement 

• entered into by SDG&E with the City of San Diego which could have fonned the 

basis for ordering further argunlent or the taking of cvidence and witness 

testimony in a;\ orderly hearing. 

• 

, 

II. APPLICANT HAS NOT BEEN DENIED DUE PROCESS 

Applicant contends due process was denied because the complaint 

was dismissed without an cvidential), hearing. If Applicant were correct, there 

would be no provision in -the la\v (Of demurrerS, sunlmary judgnlents, or 

dismissals prior to trial or an evidentiary hearing. Complaints, of course, 111ay be 

dismissed not only by the courts, but by this Commission when a complaint faits 

to e-slablish the facts, applicable law, and jurisdiction justifying a hearing. (See 

Rule 56, and Section 1701.) A hearing can be justi fled ifthe matters to be proven 

are understood, ifthetc is a suotcient and cOillprehensible indication that the 

allegations are based On f."\(~l, not mere conclusoIY accusations, and irthe 

allegations arc sustainable lUider some theory orla\\'. 'Vhen thos9 conditions arc 

not nlet, a hearing is wasteful of the rc-sources of the parties and the 

dedsionmaker, and therefofe is not required. l110se conditions are not met by 

Applicant's complaint. 

Applicant also contends that after the April 29, 1996 preheating 

conference at which the motion to dismiss was considered, the pre-siding 

Adnlinistrati\ic Law Judge (ALl) reviewed material iI\ camera and then 

improperly issued a ruling (on September 6, 1996), without an evidentiary 

hearillg, reconlllH:ndlng the dismissal of the complaint. Applicant claims due 

process was not aflorded SltlCe Applicant was not given an oppOrtunity to cross

exami!i.e witnc-sses about the material reviewed by the AU before the order 

dismissing the complaint was issued. 

5 
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Applicant should recall, however, thM the subject material was 

• ofi'hed by AppHcant to the ALJ for his consideration to dissuadc him from the 

disll\issal recomlllendation. At the ptehearing conference, an issue arose 

regarding the ~ateillaking (reatment ofChe costs ofundcrgrounding. In resl)Onse to 

arguI11cnts by Applicant that it could prove SDG&E's reduction of 

undergrounding projects unfairly impacted ratepayers, the AU agreed to review 

the infom\atlon proftcred by Applicant.S This infotmationconsists ofa report, 

not a sworn a01davit, by Applicant's d~ignated expert, \Villian\ B. Marcus. The . 

ALJ indicated that he would consider the infomlation filed on behalf of Applicant 

to delenninc whether it could saVe the cornplaint. (Tr.48:11-16; 53: 13·23.) 

• 

The report of~ir. Marcus was filed on behalfof Applicant, with 

romments, by an intervenor iri this doCket, Utility Consun\crs' Action Network 

(UCAN) Oil July 29, 1996.· SDO&E also l1Ied additional evidence in tc.sponse on 

August 23,1996. Upon our present rc\iicw of the Inatcrial submitted, we aOlm\ 

that with respect to the issues raised therein, no cause of action was statcd by 

AppIiCaI\t. Instead, the comments by UCAN and the ['('port ()f~ir.l\'farcus 
. 

strongly suggest that lhe r('alintenl ofthe complaint was to challenge the findings 

and conclusions in all earlicr general rate case decisioJl, D.95·04·048, regarding 

SDG&E's undergrounding ofdistributiOIl. Hncs.6 Both UCAN and Mr. ~farcus 

addresS the inlpact on ratcsurtder perfom\ancc-bascd ratetilaking (PBR) of the 

number and the timing ofSDO&E's undergrounding projects. 

UCAN summarize.s Mr. Marcus's report as follows: 

5 It would appe.u that at this time the AL) was attempting to give Applicant every opportunity 
to dem6nslrate the complaint presented some violation oflaw or COlillllission orders and could 
go forward to a hearing.. . .. 
6 lbis dedsion ~an'l.e eOe<;live April 26. 1995, arid ,Vas nlaHe<I April 28. 1995. Applicanlts 
(omplainl w3sfiled November IS, 1995, ob\'louslybeyond tM 30-days filing deadline, starting 
April 28. 1995. for an application for rehearing of 0.95-0-1·048. (See 5e(tion 173 I (b).) 
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U~1r. r-.farclls found that the PAR 
[performance bascd ratcmaking] Illcchanism 
does, in fhe., encoumgc SDO&B to reduce 
undergrounding expenditures. lie I1nds that 
SOO&E's current projected undergrounding 
spending level is 6.5 million per year below 
the amount of Rule 20A spending included 
in SDG&E's PBR fonuula." (Utility 
Consumers~ Action Network's Submission 
of Additional Evidence as Per AU Barnett's 
Order on BchalfofUCAN and Applicant 
(UCAN's July 29~ 1996 filing), at p. 2.) 

ueAN adds its own observation that: 

HThe PBR mles ate ambiguous and could 
ha\'e been interpreted in such a wa), as to 
either result in-profits reaped by reducing 
undetgroundingcosts or in 3 pass through of 
such savings to ratepayers.)) Ibid. 

l\.fr. ~farcusJ ntoreovcr, slatcs in his report that the issue he 

addressed was U[\Vlhethet SDG&E can profit under its perfOn'llaoce-based 

rate making (PRR) plan frOIi\ r~dU:cing current sp('nding 011 undergroundirlg." 

(Report of William B. l-.1arcus 01\ Undergrounding, at p. I) filed as Appendix A 

with UCAN,lS July 29, 1996 Hling.) It secnlS to us quite clear, first of311, that 

ratell13king and the reasonableness ofSDG&E's undergrounding atC the subjects 

ofthis nlaterial subn\iUed b}' CAUSE to the ALJ, and secondly, that it concems 

the undergrounding issues addressed b}' the parties at the hearing of SDG&E's 

rate case (Application 91·ll.024) and decided in D.95-04-048, at pp.8-11.7 

Issues addte.ssed at\d decided in the ratc case proceeding were 

subject to an application fot rehearing 0(D.95-04-048. Failure to timely file for 

7 See also, D.95-0~·O.t8, Finding of Fact 6 and the CondusiM o(Law, at pp. jO-31, which 
exptain that the dedsion emanate-d (rorn the Joint Testimony of the parties, including UCAN. 

7 
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rehearing of that decision cannot be c':'ced by Applicant through a collaleml 

• complaint filing. 

Furthcmlorc, the reasonableness ofSDG&E's ratcs as adopted 

• 

under the PBR: including those related to undergrounding of distribution lines, 

may not be raised in a complaint. Pursuant to Sedion 1702: 

"No complaint shaH be entert~ined by the 
commission, except upon its own motion, as 
to the reasonableness of any niteS orshaiges 
of any gas, Clectrkal, water. or telephone 
corporation, unless it is sign~d by the illayor 
or the president or chairman of the .board of 
trustees or a majority of the council, . 
cOn1n\ission, or other legislative body of the 
city or city and count)' within which the 
alleged violation occurred, orby not less 
than 25 actual or prospective consun\ers or 
purchasers of such gas, utility, water, or 
telephone service." 

To the extent we have been able to discover the gist of Applicant's 

concems, we recognize that one \\:hich prevails in the conlplaint is the belief that 

SDG&E's reduction of under grounding projects are unrairl)' impacting SDG&E's 

ratepayers. The report of Mi-. ,Marcus confimiS our reading of the con'lplaint. \Ve 

interpret the complaint, therefore, as esscntially a challenge to the teasonablenc-ss 

ofSDG&E's PBR rates or charges, the kind of challenge generally excludcd from 

complaint proceedings by Section 1702. \Ve also note that the exclusion cannot be 

o\'ercon'le since the comp1aint is not signcd or joined by a city or county. And, 

although Applicant purports to rcprescnta group of cOilsumerS, that represcntation 

docs not substitute for the individual 25 complainants who must be signatorics to 

the complaint to meet the conditio~ns of Section 1102. 

8 
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Therefore. any and all allegation!\ of Applicant which relate to the 

impact of under grounding on the reasonablrncss ofmtes under SDG&E's PBR may 

not be considered in a complaint proceeding before this Commission. Also, any 

and all allegations regarding ratemaking issues addressed in another proceedlalg 

may not be challenged in a cOlllplaint. but 1l1Ust instead be timely presented 

pursuant to statutory law and Commission mles appJieable to rehearings. (See 

Section 1731 et seq. and Rules 85 to 86.2.) Vle accordingly find no legal error in 

our decision dismissing the complaint prior to initiating an evidentiary hearing. 

III. APPLICANT MISPLACES RELIANCE ON SECTION 1705. 

Applicant furthct argues for rehearing of 0.97-01-033 on the 

grounds that the COIl\nlission failed to conlply with Section 1705 which requires 

that the Coml'nission support its decisions with separately stated t1ndings of fact 

and conclusions offa\\'. 0.91-01-033 includes one statement under the Firiding of 

• I~act heading: "The cOn'lplaint fails to show the April 1995 agreenlent entered into . 
b)' SDG&E and the Cit)' of San Diego violated nn)' provision of law or any ordet 

or rule of this C()mmission.~' It provide.s two delenninations as Conclusions of 

Law. l11e first states: "Insofiu' as the complaint seeks to have liS rescind portions 

ofD.95-04-048 it is nothing Illote than a latc-filed applic.a~iOl\ for rehearing and 

should be dismissed." TIle second states: UThe nlotion to dismiss for failure to 

state a cause of action should be granted." 

l11e oTic finding of fhct , based on what could be gleaned from the 

complaint, and the two conclusiOl\s of law are legall)' Sli Oicient. Section 1705 

docs not require more since the complaint did not proceed to an evidentiary 

hearing. In dismissing the casc, we concluded that the complaint hicks suOlcient 

facts to state a comprehensible cause of actiOil and cognizable allegations. It is 

logically not possible, therefore, to detennine what facts may be n'aterial in 

9 
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reaching njudgm('nt on the merits ofthe case. Scpamtely stated findings of ~1ct 

on cyery claim and argument of the voluminous complaint, therefore, cannot 

reasonably be made or required. 

Wc did not, for example, make any finding of fact on the various 

Rule I claims in the complaint. and for good tcason. As wc fOU1\d in 0.97-01-

033, Applicant merely pleaded concIusory statements covering a period ofnlorc 

than a decade bascd on "supposed misrepresentations." (D.97.01-033, minleo. at 

p. 4.) \Ve found the misrepresentations were "supposedH becausc thc complaint 

failed to identify, clearly and concisely. the specific facts which Applicant could 

provc and which would demonstrate that the alleged statements ofSDG&E were 

false slatements of fact or law, or n'listed the Conimissi6n, or the staO: (See the 

COIlilllission·s Rule.s of Practice and Procedure, Rule 1.) A complaint inust givc 

the Commission son\c indication that ira hearing is instituted it willllot ernbark 

On an uncharted voyagc. Appropriately, therefore, the Commission disniissed the 

Rule I claims along with the other parts of AppJicaries complaint because the)' 

did not provide sufilcient facts to constitute a cause of action. Moreover, severa' . 
ofthe alleged Rule 1 violatiol\s appear to relate to the rate case deelslon, 0.95-04-

0"8, aJld the proceeding leading to that decision. As we have discussed here, and 

in the otder disfnissiltg the complaint, a collateral attack on a rate case proceeding 

b}' wa), of a complaint is not pemlittcd under Section 1702 (with exceptlons not 

applicable to Applicant's complaint) and is 110thing more than an untimely and 

hence unlawful attenlpt to avoid the statutory requirements for applications for 

rehearing. (See D.97-01-033, mimeo, at p. 4.) 

TIl ere fore, with respect to Applicant's rCtiance on Section 1705, we 

find no grounds to support granting the application (ot rehearing. Howc\'er, 

consistent with our discussion herein, \Ve will modify D.97-01-033. Finding of 

Fact No.1 will be deleted, and modified mote appropriately asa new Conclusion 

of Law No. i to state: C\The complaint faits to 'show that the April It, 1995 

10 
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agreement entefed into by SDG&E with the Cit)' of San Diego "iolated any 

provision oflaw or any order or mle ofthis Commission, or raised any issue 

within the jurisdiction of this Comnlission.H The original Conclusion of Law No. 

2 shall be r('nu'mbNed as Conclusion Law No.3. 

CONCLUSION 

Reh('aring ofD.97-01-033 is denied. \Ve find no legal error in our 

dismissal of Applicant's compJaint, filed November 15, 1995, against SDG&E. 

The complaint does not state facts suflicient 10 constitute a cause of action within 

the jurisdiction of this Commission and, contrary to Section 1732 and the 

Comolission·s Rules 9 and to, doeS not state a caUse ofacrion that intelligibly 

infornls the Comn'lission of the grounds ofa viable complaint. However, 

consistent with our disctlssion of Applicant ts Section 1705 claims. we will modi fy 

0.97-01-033 as set forth in the "(ollowing order. 

IT IS THEREFORE ORDERED that: 

I. The application fot rehearing of D.97 -0 I -033 is denied . 

2. The Finding otFact ill D.97-01-033 is deleted . . 
3. A new Conc1tisiOll of Law No.2 is hereby added to state: "The 

complaint fails to show that the April 11, 1995 agreement entered into by SDG&E 

with the Cit)' of San Diego violated any provision oflaw or any order ot rule of 

this Commission, or raised any issue withhi the juriSdiction of this Commission." 

4. Conclusion of taw No.:2 ofD.97-01-033 is hereby renumbered as 

Conclusion of Law No.3 without any modification to the statement therein: UThe 

motion tt) dismiss for f.,ilure to state a calise ofactlon should be granted.u 

11 
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5. This docket is now closed . 

This order is ellecliyc tOday.-

Dated August I, 1997, at San Francisco, Cali fotnia. 
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