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OPINION ADOPTING STANDARDS OF CONDUCT
GOVERNING RELATIONSHIPS BETWEEN UTILITIES
AND THEIR AFFILIATES

Summary
This order adopts rules governing the relationship betiwveen California’s natural

gas local distribution companies and electric utilities and certain of their affiliates. For
purposes of a combined gas and electric utility, these rules apply to all utility
transactions with affiliates engaging in the provision of a product that uses gas or
electricity, or the provision of services that relate to the use of gas or electricity, unless
othenwise exempted by these rules. For purposes of an electric utility, these rules apply
to all utility transactions with affiliates engaging in the provision of a product that uses
electricity or the provision of services that relate to the use of electricily, unless
otherwise exempted by these rules. For purposes of a gas utility, these rules apply to all

utility transactions with affiliates engaging in the provision of a product that uses gas or

the provision of services that relate to the use of gas, again unless otherwise exempted

by these rules.

Our adopted rules are quite detailed and are attached to this order as
Appendix A. The rules address nondiscrimination, disclosure and information, and
separation standards. They also address to what extent a utility should be required to

have its nonregulated or potentially competitive activities conducted by its affiliate.

(3 Background
A. Procedural Background
On April 9, 1997, the Commission issued its Order Instituling
Rulemaking/Order Instituting Investigation (OIR/OIlI) to establish standards of
conduct governing relationships between California’s natural gas local distribution

companies and electric utilities and their affiliated, unregulated entities providing
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energy and energy-related services. This Commission directed that this proceeding
should also determine whether the utilities should be required to have their
nonregulated or potentially competitive activities conducted by their affitiate
companies.

The Commission issued the OIR/OIl together with Decision
(D.) 97-04-041. Inthis decision, we granted the motion of Enron Capital and Trade
Resources Corp. (Enron), New Energy Ventures, Inc., the School Project for Utility Rate
Reduction and the Regional Energy Management Coalition, The Utility Reform
Network (TURN), Utility Consumers’ Action Network (UCAN), and XENERGY, Inc.
for such a rulemaking. The purposes of this proceeding are discussed more fully below.

In the order, we identified the rulemaking and investigation as candidate
proceedings to be processed under the Commission’s Resolution ALJ-170, which seis
forth an experimental implementation of procedures that will become mandatory for
our proceedings effeclive January 1, 1998, pursuant to Senate Bill (SB) 960 (Ch.96-0856)."
In the OIR/OI], we also preliminarily categorized the rulemaking as “quasi-legislative,”
and the investigation as “ratesetting,” as those terms are defined in Experimental
Rules 1.e and 1.d, respeclively.

On Aprit 21, 1997, Assigned Commissioners Bilas and Knight, and
Administrative Law Judge (AL]) Econome, held a prehearing conference. On May 1,

1997, the Assigned Commissioners issuied a ruling and scoping memo {(scoping memo)

as required by, inter alia, Experimental Rules 2.c and 5. The scoping memo determined

that the rulemaking and investigation will be included in the sample of proceedings

handled by the Commission unrder the Experimental Rules. The scoping memo also

' The Experimental Rules and Procedures adopted in Resolution ALJ-170 establish the rules
and procedures for the experiment and the creation of the sample of proceedings to which the
experimental rules will apply. Al further references to the Experimental Rules are to these

rules.
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categorized the rulemaking as “quasi-legislative” and the investigation as “ratesetting”
as those terms are defined in Experimental Rules l.e, and 1.d and 4., respectively. The
scoping memo also confirmed that the scope of the proceeding is as set forth in the
OIR/Oll and D.97-04-041. Finally, the scoping memo set forth an aggressive procedural
schedule leading to a Commission decision by December 31, 1997.

The OIR/OII encouraged the parties to work cooperatively to develop
proposals for our consideration, and recognized that there are a number of good
mocdels from the Federal Energy Regulatory Commission (FERC) and other states for
California utility-affiliate transaction rules.

On June 2, 1997, various parties submitted proposals and comments on

those proposals pursuant to the OIR/OIL. Parties filing proposals or comments include

the Joint Utility Respondents (sometimes referred to as Respondents);” the Joint

Petitioners Coalition (somelimes referred to as Petitioners);* the National Association of

! The Joint Utility Respondents include Pacifi¢c Gas and Electric Company (PG&E), San Diego
Gas & Electric Company (SDG&E), Southern California Edison Company (Edison), and
Southern California Gas Company (SoCalGas). The Joint Utility Respondents filed their
recommendations in the forn of a motion requesting adoption of a settlement, presumably
because the OIR/Oll stated that the proposed rules should be developed pursuant to the
Commission’s settlement and stiputation rules, and should be filed accompanied by a motion.
By so stating, we did not require that each June 2 filing be in the form of a settlement, but rather
that the parties follow the procedural structure of our settlement rules in working cooperatively
in attempting to reach an agreement involving a wide range of interests. The all-utility
“seltlement” represents a narrow, rather than wide-range, set of interests. These respondents
also fail to agree on key elements of the “settlement,” such as the definition of affiliate. We
therefore treat the Joint Utility Respondents’ filing as a joint proposal, similar to that of the Joint
Petitioners Coalition and of other parlies filing jointly.

* The Joint Petitioners Coalition includes Enron; New Energy Ventures, Inc.; The School Project
for Utility Rate Reduction and the Regional Energy Management Coalition; TURN; UCAN;
XENERGY, Inc.; Amoco Energy Trading Corporation; the Southern California Utility Power
Pool, whose members include the Los Angeles Depariment of Water and Power and the Cities
of Burbank, Glendale and Pasadena, California; the Imperial Irrigation District; the Altiance for
Fair Energy Compelition and Trading, whose members include the California Association of
Sheet Metal and Air Conditioning Contractors National Association, Calpine Corporation, the
Institute of Heating and Air Conditioning Industries, the Electric & Gas Industries Association,
H20 Plumbing & Heating, Inc., Mock Energy Services, NorAm Energy Services, Inc., and the

Footnote continted on next page




R.97-04-011, 1.97-04-012 ALJ/}J)/sid *

Energy Service Companies (NAESCO); the Office of Ratepayer Advocates (ORA);
Texaco Inc. and Texaco Natural Gas Inc. (Texaco); and TURN. Additionally, Pacific
Enterprises, Enova Corporation, SDG&E and SoCalGas jointly (SDG&E and SoCalGas)
and Edison submitted comments.

On June 2, 1997, several parties filed separate motions or petitions
addressing their concerns. PacifiCorp, Washington Water and Power Company and
Sierra Pacific Power Company (PacifiCorp et al.) jointly filed a motion for exemption

from general rules on utility /affiliate standards of conduct. Southern California Water

Company (SCWC) also filed a motion secking exemption from the affiliate transaction

rules. Additionally, the Joint Petitioners Coalition filed a Petition for Modification of
the OIR/OH to expand its scope to cover all utility affiliates instead of only affiliates
providing energy and energy-related services.

The scoping memo required parties to file comments on the proposals by
July 2, 1997. Upon the request of both the Joint Utility Respondents and the Joint
Pelitioners Coalition for an extension of time, and upon the representation that the
parties appeared near agreement on many issues, the Assigned Commissioners and AL]J
extended the due date for comments until July 31. We appreciate the time and effort
the parties expended in an attempt to achieve consensus, and their ability to reach
agreement on some less contentious issues. The July 31 comments demonstrate that,
even with the additional month of negotiation, the parties were unable to agree on
many controversial issues.

On July 31, 1997, many parties submitted comments to the June 2
proposals and responded to the motions and petitions. Proponents of proposed rules
also used the July 31 comments to modify their proposed rules in response to the
parties’ negotiations. Several proponents also proposed some new rules. We address

these items more specifically in the discussion below. On August 15, 1997, the parties

Plumbing, Heating & Cooling Contractors of California; the City of San Diego; Pan-Alberta Gas
Ltd.; and the City of Vernon.
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filed replies. In addition to the parties who filed the June 2 proposals, the following
parties filed comments or replies: The California Association of Plumbing-Heating-
Cooling Contractors (CAPHCC); the California Energy Commission (CEC);
Cogeneration Association of California (CAC); Department of General Services,
University of California, and California State Universities, jointly (DGS/UC/CSU);
Edison Electric Institute (EEI); Mock Energy Services; PG&E; PG&E Energy Services
(PG&E ES); Pacific Gas Transmission Company (PGT); and the Southern California
Utility Power Pool and Imperial Irrigation District (SCUPP/HID).

On August 14, 1997, SDG&E and SoCalGas filed a joint motion requesting
the Commission to immediately clarify that this proceeding excludes transactions
between utilities and utility affiliates and between ulilities and their parent companies,
except to the extent that parent companies directly engage in the marketing of products

and services to customers. On September 3, ORA filed a motion requesting the

Commission to consider in this proceeding a PG&E audit prepared by ORA in PG&E'’s

holding company case.

Pursuant to Experimental Rule 9, several parties made timely requests for
oral argument. Experimental Rule 9 gives a party to a rateselting or quasi-legislative
proceeding the right to make final oral argument before a quorum of the Commission if
that party so requests within the time and in the manner specified in the final scoping
ruling or later ruling. The Commission held oral argument on September 4, 1997, at

which all Commissioners were present.

B.  The OIR/Oll
In the OIR/OM, the Commission recognized that the fundamental changes

underway in the California electric and gas markets create a need for these rules.

' The following motions to a¢cept comments out of time are granted: (1) Edison’s June 2
motion to accept its June 2 supplemental comments one day out of time; (2) SCWC'’s August 20
motion to accept its reply comments out of time; and (3) PacifiCorp’s August 14 miotion to
accept its reply comments out of time.
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“We acknowledged in our Updated Roadmap decision
(DD.96-12-088) {in our Electric Industry Restructuring proceeding]
that it may be appropriate to review our affiliate transaction rules
to determine shether they must be modified given potential self-
dealing and cross-subsidization issues that may arise as a result of
electric utility restructuring. We recognize that the existing rules
governing utility relations with affiliates differ among the
companies, and that the present rules may not address the manner
in which electric and gas utilities and their affiliates may market
services and interact in a marketplace now characterized by
increasing compelition. Utility entities competing to provide
energy services should face uniform rules so that no advantage or
disadvantage accrues to a player simply because of differing
regulations. It is therefore necessary to develop new rules or
standards of conduct which will govem energy utility relations
with their energy affiliates. We open a rulemaking and companion
investigation for this purpose. The standards of conduct or rules
should (1) protect consumer interests, and (2) foster competition.”
(OIR/OH, slip op. at p. 2.)

The purpose of the rulemaking and investigation is to establish standards
of conduct for utilities and their affiliates providing gas and electric services, both those
affiliates in existence today and those that may be created after the adoption of final

rules. In the OIR/OH, we intended the standards of conduct to cover interaclions

between utilities and their affiliates marketing energy and energy-related services.

Examples of covered aclivities listed in the OIR/OI include utility interactions with an
affiliate that (1) markets gas or electric power, or that provides (2) power plant
construction and permitling services, (3) energy metering services, (4) energy billing
services, (5) energy products manufacturing, or (6) demand-side managentent services.

The OIR/OM also directed that parties could address whether energy
utilities should be required to conduct unregulated or potentially competitive activities
through affiliate companies and if so, under what rules and criteria.

The OIR/OM also set forth basic standards that the rules should contain.

“Nondiscrimination Standards The proposed rules should provide

that preference should not be accorded to customers of affiliates, or

requests for service from affiliates, relative to nonaffiliated
suppliers and their custonters.
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Disclosure and Information Standards The proposed rules should
prohibit disclosure of utility and utility customer information with
the exception of customer-specific information where the customer
has consented to disclosure. The proposed rules should address
whether the utilities should be prohibited from providing leads to
marketing affiliates, and whether there should be a prohibition on
affiliates trading upon, promoting, or advertising their affiliation
with utilities.

Scparation Standards The proposed rules should provide for the
utility’s and the affiliate’s operations to be separate to prevent
cross-subsidization of the markeling affiliate by the utility
customers. The proposed rules should require the utility and
affiliate to maintain separate books of accounts and records.”
(OIR/ON, slip op. at p.5.)

In addition to the above standards, we also gave the following additional
policy guidance.

“Uniformity of rules is appropriate in a competitive market, Itisin the
public interest to establish rules which ensure ulility affiliates do
not gain unfair advantage over other market players, and to ensure
utility ratepayers are not sontehow subsidizing unregulated
activities. Utility affiliates compeling with other ulility affiliates to
provide energy services should face substantially uniform rules so
that no advantage or disadvantage accrues to an affiliate simply
because of differing regulations.

Utility affiliates should not be disadantaged relalive to competitors. The
purpose of the standards of conduct is to ensure utility affiliates do
not gain unfair advantage over other market players, and to ensure
utility ratepayers are not somehow subsidizing unregulated
activities. Within this framework, the rules should foster confidence
among market players that competitors have equal opportunities to
gain market share.

Proposed rules should be within the power of the Comumission to enforce.
We recognize that enforcement is critical to fostering competition.
The Commission should not be asked to adopt rules which it is not
lawfully able to enforce.

Proposed rules should not conflict with the Federal Energy Regulatory
Commission’s (FERC’s) standards, and, when taken together with the
FERC’s rules, should create seamless regulation. FERC has adopted

-8-
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rules applicable to energy companies and their affiliates consistent
with its jurisdictional responsibilities. Any rules proposed for this
Commission’s consideration should not conflict with these FERC
standards. Rules proposed to this Commission should pick up
where FERC’s rules and jurisdiction leave off so that the federal
and state rules applicable to affiliate transactions leave no gaps in
regulation. Rules proposed for this Commission’s consideration
should also create no overlap with or duplication of the FERC’s
standards.” (OIR/OII, slip op. at pp. 6-7.)

C.  TheRules
The rules we adopt are attached to this decision as Appendix A. The

following sections summarize the parties’ positions and discuss the reasoning behind
our conclusions. Since the filings in this proceeding are quite voluminous, we

concentrate on the chief points of contention and do not try to summarize every nuance

in individual positions. In that regard, we concentrate on the proposals of the Joint

Utility Respondents and Joint Petitioners Coalition, since most parties focused their
comments and replies on these two competing sets of proposals. For case of reference,
we attach a comparison exhibit jointly prepared by the parties for the oral argument as

Appendix B. This exhibit summarizes the various parties’ proposals.

Il.  Discusslion
A.  Overview

The OIR/Oll sets forth two objectives which guide our formation of the
appropriate rules: (1) to foster competition and (2) to protect consumer interests. In
this proceeding, we are concerned with the behavior of the Commission-regulated
wtilities, not the affiliates, in order to mect these objectives.

Given the current and past structure of the electric and gas industries and
the obvious advantage of the incumbent wtility as we move toward increasing
competition, there is a clear need for these rules to promote a level playing field which
is vital for competition to flourish. We consider the adoption of these rules as one of
our most critical decisions in the electric industry restructuring process as we lay a solid

foundation for competition.
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The investor-owned utility’s affiliates may be targeting the same
customers that the investor-owned utility is currently serving or they might be offering
services which the utility does not offer to the utility’s customers. The presence of the
investor-owned utility in the same service territory as a utility’s affiliate raises market
power concerns because of their ownership ties and the preexisting market dominance
of the monopoly utility. We previously recognized that the development of competitive
markets would be undermined if the utility were able to leverage its market power into
the related markets in which their affiliates compete. (See D.97-05-040, slip op. at
pp 64-67.)

We also articulated these concerns in SoCalGas’ Performance-based
Ratemaking Decision, D.97-07-054, slip op. at p. 63. “By the very nature of SoCal's
monopoly position in the energy and energy services market, its access to
comprehensive customer records, its access to an established billing system, and its
‘name brand’ recognition, it may be that SoCal enjoys significant market power with
respect to any new product or service in the energy field.”

We have faced the issue of enacting appropriate affiliate transactions rules

before, such as when we determined appropriate conditions in the formation of a

utility’s holding company, or in determining appropriate rules for certain areas of the

telecommunications industry. In adopting holding company structures for the investor-
owned utilities when markets were much less competilive, we largely relied upon the
corporate separation of the regulated and unregulated entities and some cost
accounting measures to protect against anticompetitve behavior within the new
markets. With the advent of a marketplace characterized by increasing compelition, we
wish to ensure that the utilities” market power does not discourage competition, and
does not foreclose the entrance of or disadvantage electric service providers and other
businesses that are unaffiliated with the utilities. Rules focusing primarily on corporate
separation and cost accounting may not be adequate to overcome the incumbent’s
advantage.

Morcover, affiliate transaction rules for the telecommunications industry

may not be appropriate to transpose wholesale to this proceeding. The nature of the

-10-
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telecommunications industry and the pace at which it has undergone changes toward
competition are significantly different than in the electric industry. Also, when we first
developed rules for the telecommunications industry as it was becoming more
competitive, we still regulated the telecommunications industry primarily under cost-
of-service regulation. In the energy industries, we are moving away from cost-of-
service regulation, and Edison, SDG&E, and SoCalGas are regulated under some form
of performance-based ratemaking.

Therefore, at the infancy of implementation of electric industry

restructuring, we choose to adopt rules that generally require more separation between

a utility and its affiliate, rather than rules that rely almost exclusively on tracking costs.
The fewer the transactions between the utility and its affiliate, the greater confidence we
have that the affiliate lacks market power. In an ideal world, the utility would treat the
affiliate as it would other, nonaffiliated firms. As highlighted by our discussion of the
individual rules, rules that rely more on separation, and less on cost accounting solely,
can minimize the likelihood of abuses. At the same time, rules that rely on separation
are easier to monitor than rules that primarily rely on reporting requirements.

The CEC described the tensions between the benefits of integration
(economies of scope) and encouraging market competition. It explains that electric
industry restructuring was undertaken under the assumplion that the benefits of
market competition would outweigh the forgone benefits of scope or scale inherent in
the integrated utilities. Itargues that it is essential that we maintain our commitment to
creating an efficient competitive marketplace and accept that some near-term scope and
scale economies niay be forgone to achieve this end.

We agree with the CEC. We also note that it is not clear that the near-term
savings that result, for example, from joint utility and affiliate procurement, would
actually translate into lower prices for consumers or ratepayers. The interaction of
supply and consumer demand in the compelilive market will determine the prices of
the goods sold by the affiliates and their competitors. However, the assumption that
competition would require a single firm to pass along cost savings must assume the

corollary that most competing firms obtain comparable cost savings. A firm which has

-11-
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a singular competitive advantage, for whatever reason, may retain extraordinary profits
for some period rather than pass them through in the form of lower prices. Or, if an
alfiliate’s costs are lower than other market participants or potential entrants, it could
use this cost difference to undercut bids to drive out incumbents or to prevent other
potential competitors’ entry. Also, we question whether the ratepayers would benefit
from the utility’s joint purchases with affiliates until after the rate frecze is lifted. Even
then, the utilities have significant market power by themselves; it is unclear to what
degree ratepayers would benefit further from joint utility /affiliate purchases.

The consumer interests we seek to protect go hand in hand with
promoting compelition. For example, we wish to prevent cross-subsidization, so that a
utility’s customers will not subsidize the affiliate’s operation. This is especially
important in our transition to a competitive market, since stich leveraging, together
with a utility’s market power, could inefficiently skew the market to the detriment of
other potential entrants. As product promotion and advertising become more intense,

we also believe it important to craft rules which prevent consumer confusion, such as

the representation or implication that the affiliate assumes all the attributes of the

Commission-regulated utility, merely because of its corporate connection. We also
recognize that customer-specific information can become quite valuable to businesses in
a competitive environment, and we wish to protect the utility’s release of customer-
specific information, except where the customer has consented in writing to the
disclosure.

Finally, we note that several partics, primarily the Joint Ultility
Respondents and EE, urge us to consider that the utilities’ primary competitors will be
large corporations that may be subject to few or no affiliate transaction guidelines.
These patties warn that we should adopt rules which will provide a level playing field
so the utilities can effectively compete against such large corporations that have few
guidelines from regulators, if any.

Other parties responding to the OIR/Oll indicate that compelitionina
variety of areas where the utility affiliates plan to compete should include more than

the joint Utility Respondents and a few large corporations. More importantly, it is this

-12-
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Commission’s duly to adopt rules it deems necessary to protect the public interest in
California, and not to abdicate that duly because it is alleged that several potential
compelitors are not subject to the same rules. Also, many of the large potential
competitors do not own or are not affiliated with monopoly facilities. Our role is not to
promote a monopoly’s competitive operations but to protect a monopoly’s customers.

Significantly, the Joint Utility Respondents recognize our role in their
arguments on another issue. In opposition to PacifiCorp et al.’s motion for exemption
from these rules, Respondents recognize that other states’ standards cannot protect
California consumers because other states cannot enforce compliance in California and
other states’ standards may not reflect what this Commission deems necessary to

protect the public interest in California.

B.  Petition for Modification
On June 2, 1997, the Joint Pelitioners Coalition filed a Petition for

Modification. The petition requests that the Commission modify the OIR/Oll so that

the rules adopted in this proceeding cover not only utility transactions with affiliates

engaged in energy-related businesses, but also utility transaclions with affiliates

engaged in businesses unrelated to energy.

The Joint Petitioners Coalition states that similar risks of cross-
subsidizalion and anticompelitive transactions arise in all utility-affiliate transactions,
including those involving affiliates that engage in businesses unrelated to energy. As
an example, the Coalition states that a utility may allow an affiliated telemarketing
company to use its phone center, and not charge the affiliate for that use. Or, a utility
may insert marketing materials of an affiliated appliance repair company in the wtility’s
customer bill, while refusing to provide the same service to the affiliate’s competitors.
The Coalition further argues that it is difficult to draw a clear line separating energy-
related and non-energy-related services. The Joint Petitioners Coalition lists several
activities which it believes fall within the definition: the manufacturing of earthquake
shut-off valves, providing internet and computer repair services, heating, ventilation

and air conditioning (HVAC) maintenance and installation, power quality, encrgy
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management, encrgy auditing, and in-home security systems. The CAPHCC echoes
these concerns. Finally, the Coalition argues that since at least two sets of joint parties
propose rules that are intended to apply to wlility relations with all unregulated
affiliates, the Commission can best economize its resources by considering and
adopting rules that govern all utility-affiliate transactions.

In its June 2 proposal, the Joint Utility Respondents proposed rules that
would apply to transactions between the utilities and their affiliates, regardless of the
goods and services that those affiliates provide.

In their July 31 response to the petition for modification, Respondents

support the concept of expanding the scope of the rulemaking and investigation, but

not for the reasons advocated by the Petitioners. Rather, they believe that the scope of

the rules should be expanded if the Commission adopts their proposal, which they
believe is fair and balanced. However, the scope should not be expanded if the
Commission adopts what Respondents describe as Petitioners’ unnecessarily restrictive
rules. The CEC and DGS/UC/CSU recommend that the Commission grant the Petition
for the reasons set forth in the Petition. The CAPHCC concurs because of the
difficulties in articulating a working definition of affiliates providing energy-related
services.

The EEl maintains that the adopted rules should apply to activities
involving the sale of power to jurisdictional retail customers and should not apply to
other services or market segments unless the Commission affirmatively finds that
market power significantly prevents entry or results in higher prices for consumers.
Similarly, PacifiCorp does not support broadening the proceeding’s scope.

We originally narrowed the scope of the proceeding, in part, so we could
adopt rules by December 31, 1997. We wanted to address the types of affiliate
transactions over which we have the most concern in the near term. We did not
indicate whether or not another proceeding would follow to address utility transactions
with affitiates who provide services other than energy or energy-related services.
Furthermore, the current rules regarding affiliate transactions remain in place for the

other types of transactions. Because the comments in this proceeding primarily discuss
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the market power concerns with a utility markeling energy and broadly defined
cnergy-related services, we continue to limit the applicability of the rules we adopt.
Although no pariy has defined energy or eneigy-related services, our adopted rules do
so. Our definition is broad in scope, given the incumbent’s general advantage and
because we want to ensure that there is robust and fair competition in the affected
markets.

For purposes of a combined gas and electric utility, these rules apply to all
utility transactions with affiliates engaging in the provision of a product that uses gas or
electricity or the provision of services that relate to the use of gas or electricity, unless

othenwise specifically exempted in these rules. In the case of an electric utility, these

rules apply to all utility transactions with affiliates engaging in the provision of a

product that uses electricity or the provision of services that relate to the use of
electricity, unless otherwise specified in these rules. For a gas utility, these rules apply
to all utility transactions with affitiates engaging in the provision of a product that uses
gas or the provision of services that relate to the use of gas, unless othenvise specified
by these rules. Aswe stated, we intend this definition to be interpreted broadly, and to
include, for example, the services delineated in the OIR/OIl as well as the selling and
repair of appliances, home repair services involving electricity or gas, ete. In light of
this discussion, the Joint Petitioners Coalition’s petition to modify the OIR/Oll is
denied. In the discussion below addressing the definition of “affiliate,” we address

other issues bearing on the scope of the rules.

C.  TURN's and ORA’s Motions
OnJune 2, TURN filed a motion requesting a provisional ban on

marketing by the affiliate of a gas or electric ulility distribution company (UDC) within
the wtility’s service territory. TURN recommends that after two years, the Commission
should review whether sufficient competition has developed to justify lifting the ban.
Although TURN jeins the Joint Petitioners Coalition’s proposal, TURN believes those
proposed rules are the second-best alternative to its requested provisional ban. TURN

believes that the potential harms of anticompetitive self-dealing, information sharing,
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cross-subsidization and other abuses in the increasingly competitive energy services
markets are manifest, and far outweigh the potential benefits of one more compelitor in
what it believes will be a highly competitive market. Moreover, TURN believes specific
rules, as opposed to a ban, will be much more difficult for the Commission to enforce.
TURN believes that the Commission has the jurisdiction to institute this provisional ban
under, inter alia, Public¢ Utilities (PU) Code § 701.

On June 2, ORA also filed a niotion for adoption of its proposed rules.
ORA proposes that the Commission adopt one rule: Effective immediately, for the next
three years during the implementation of the Commission’s direct access plan outlined
in D.97-05-040, customers of the natural gas local distribution companies and electric
ulility distribution companies shall not receive i)roducts or services from unregulated
affiliates of the gas and electric utilities from which they receive distribution services.’

ORA believes that market power concerns are much too great at this time to allow the

marketing affiliate of the locat utility access to the customer to offer energy or cnergy-

related services. ORA believes its proposed rule would foster competition by
encouraging new entrants, and would also be fair to the utilities, since their affiliates
could do business in other service territories within or outside the state. ORA also
believes that its proposal is more enforceable than specific detailed rules. ORA
supports the Joint Petitioners Coalition’s proposal as the best altemative to its proposed
rules. ORA also supports TURN's proposal, which is similar to ORA’s.

The Joint Utility Respondents oppose both TURN’s and ORA’s niotion.
They argue that the Commission considered and rejected these recommendations in
D.97-05-040, slip op. at pp. 66 and 89-90, Conclusions of Law 62 and 64, and
furthermore, that the Commission does not have the requisite jurisdiction to adopt such

a ban. The utilities also believe they would be disadvantaged by either of these two

* Alternatively, ORA suggests that the customers not be able to receive products or services
from unregulated affiliates of the gas or electric ulility until each utility files revised Affiliate
Policies and Guidelines which the Commission finds comply with D.97-05-040.
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proposals, which would adversely affect customer choice. PG&E ES also opposes

TURN'’s and ORA’s motions for largely the same reasons as those of Respondents.
In D.97-05-040, issued this past May in our Electric Industry Restructuring

Proceeding (Rulemaking (R.) 94-04-031 /Investigation (1.) 94-04-032), we stated:
“We will not prohibit affiliated marketers of a UDC, or other
retailers, from competing in a UDC’s service arca. While such a
prohibition would prevent the affiliated marketer of the UDC from
leveraging the market power of the UDC to its advantage, the fact
that we are not adopling a phase-in of direct access will limit to
some extent the market power of the UDC. By permitting all
customers the ability to choose direct ac¢ess, all competitors can
offer their services to these customers. Allowing full
implenientation makes it less likely that the affiliated marketer,

together with the UDC, can dominate the market.” (Id., slip op. at
p. 66.)

Given that we recently addressed and resolved the issue raised by TURN
and ORA in the context of developing policies and rules for the new competitive energy
marketplace, we do not at this time revisit our conclusions in D.97-05-040 on this issue.
In D.97-05-040, in licu of adopting the proposal now advocated by TURN and ORA, we
adopted 11 interim affiliate transaction guidelines that required much greater
separation of utility and affiliate operations than had occurred in the past, to address
our market power concems. We deny TURN's and ORA’s motions here with the
understanding that we choose at this time to facilitate open and fair competlition by

appropriate affiliate transaction rules.

D. Motlons for Exemptions to the Adopted Rules
On June 2, PacifiCorp et al. and SCWC moved that they be exempted from

the adopted utility /affiliate rules. PacifiCorp et al. argue that the moving utilities’
presence in California is not of such magnitude as to permit then to exercise sufficient

market power to influence the supply, demand, or price of electricity in California.

They do not believe that their small customer base raises cross-subsidization issues, and

they assert that their customers (and indeed all utility customers) are protected from

cross-subsidization by existing provisions of the PU Code addressing affiliate
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transactions. Morcover, they stress that other Commissions that regulate these utilities
have established procedures to avoid cross-subsidies from wholesale business
operations. They therefore request exemption from the adopted rules in this
procceding, and propose modified standards for multi-jurisdictional utilities serving
fewer than 50,000 customers. These brief, modified standards concern the sharing of
information and separate accounting for marketing and sales expense associated with
seeking direct access customers outside their distribution service territory.

SCWC also requests an exemption, arguing that it does not plan to market
energy or energy-related products through an affiliate, and that it is primarily a water
serving utility deriving only 8% of its revenues from sales of electricity. It believes
compliance with these rules would pose an administrative burden, and compliance
would not provide benefits of the type the Commission intends as a result of the new
rules.

ORA and the Joint Ulility Respondents oppose these motions. ORA
believes that such motions are unnecessary. If a utility serving California does not have
an affiliate governed by Commission rules, the rules would not affect the utility;
however, if the utility has an affiliate engaged in activities covered by the rules, then the
rules should apply, regardless of the size of the utility, affiliate, or the parent company.

Respondents do not believe that the Commission should adopt a de
tininis standard for any jurisdictional energy utility, which in effect would
compromise the protections that are owed to the customers of the utilities seeking the
exemption because of their small number. They also believe that the goal of protection
against cross-subsidization is furthered by a uniform application of the adopted rules,
notwithstanding the size of the utility. Respondents state that standards other states
may have adopted cannot protect California consumers because other states cannot
enforce compliance in California, and the other states’ standards may not reflect what
this Commission deems necessary to protect the public interest in California.

However, the Respondents state that if the Commission limits the scope of

the proceeding to affiliates providing energy and energy-related services, then SCWC

would not be bound by the rules, since its affiliate provides water services. In that
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instance, Respondents recommend that the Commission provide a utility that does not
have an affiliate addressed by the rules an opportunity to seek exemption from the
application of the rules. The ulility would file a motion for exemption with the

Commission within 30 days after the effective date of the order adopting the rules

altesting that (1) no affiliate of the utility provides energy or energy-related services

within California and (2) if an affiliate is subsequently created which provides such
services, then the utility would so notify the Commission and abide by the rules in their
entirely. SCWC agrees to Respondents’ recommendation.

General exemptions are not appropriate for the moving utilities. We are
- not only concerned about market power and its effect on competition, but also about
the opportunity for cross-subsidization, and how that cross-subsidization might affect
monopoly customers’ rates and competition. We also wish to achieve uniformity in
application of these rules. We therefore deny these requests for general exemplions
from our rules.

As we state elsewhere in this decision, we are regulating the California
utility here, not the affiliate. However, we recognize that in the case of a California
ulility which is also a multi-state utility and subject to the jurisdiction of other state
commissions, the corporate structure of the utility may not be such that utility activities
conducted wholly outside of California are separated into a separate corporate entity.
Therefore, we provide that such a multi-state utility that is covered by these rules may
file an application, served on all parties to this proceeding, requesting a limited
exemption from these rules or a part thereof, for transactions between the utility solely
in its capacity serving its jurisdictional areas wholly outside of California, and its
affiliates. The applicant has the burden of proof. We stress that this is an opportunity

for a limited, not wholesale, exemption to these rules.
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To the extent that a utility does not have an affiliate as defined by these
rules, the rules do not apply to that utility.* We also adopt the joint Utility
Respondents’ proposal regarding a request for exemption from application of these
rules if a utility believes one or more of its affiliates is not covered by the rules. (See
Rule 11 G.) However, the filing will be by advice letter instead of by motion in this

docket. Alladvice letters should be served on the service list of this proceeding.

E.  Other Motions
On September 3, 1997, ORA filed a motion to consider in this proceeding

an ORA audit of PG&E which is being conducted in Phase 2 of PG&E’s holding
company case, A.95-10-024. ORA argues that the report will provide the Commission
with real and practical information about affiliate transactions with utilities, and will be
available in early October. We appreciate ORA alerling us to this recent development,
but we articulated our desire to issue a decision in this proceeding by the end of the
year. Consideration of the audit would require, at the least, another round of
comments from the parties and could delay the issuance of this decision. Therefore, we
deny the motion without prejudice to raise it at a later time if conditions warrant. We
also note that nothing in this proceeding prevents us from issuing other wtility-specific
rules in this area in another proceeding if we believe it is necessary. (See Rule Il E)
Under similar rationale, we also strike on our own motion a survey
appended as Attachment 1 to EEl’s November 17, 1997 comments, as well as all
references to the survey in the comments. EEl secks to introduce this California Electric

Deregulation Survey for the first time in comments to which other parties have not had

the opportunity to reply, and after the record has been developed. The procedural

faimess concerns which underlie our decision to deny ORA’s motion also lead us to

* This ruling is consistent with the August 8, 1997 Assigned Commissioners’ Ruting (ACR)
addressing Kirkwood Gas & Electric Company’s (Kitkwood's) motion to be exempted from
patticipating in this proceeding. There, the ACR granted Kirkwood’s motion provided that
Kirkwood recognized that the failure to participate was at its own risk, and that it may be
bound by the adopted rules if the rules apply to Kirkwood'’s situation.
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strike this survey, since the schedule in this case does not afford other parties an
opportunity to reply.
We address SDG&E’s and SoCalGas” August 14 motion below.

F. Proposed Rules

1. Definitions
The parties have agreed on many of the definitions used in the

rules. These definitions are fairly straightforward and do not require further comment.

The main points of dispute regarding definitions are the definitions of “affiliate” and

“utility services.”
a)  “Affiliate”

The first half of the Joint Petitioners Coalition’s proposed
definition of “affiliate” follows the definition adopted by the Commission in
D.93-02-019, 48 CPUC2d 163, 173, Appendix A, paragraph G(e). The second half,
describing the meaning of “control,” tracks the FERC Standards of Conduct for
Interstate Pipelines with Marketing Affiliates set forth at 18 CFR § 162.(a) and (b). This
definition includes transactions between Commission-regulated utilities and utilities,
such as gas pipelines, that are independently regulated by FERC. Tt also includes
qualifying facilities (QFs), if the QF othernwise meets the definition of affiliate.

The Joint Utility Respondents’ definition changes the
percentage of control set forth in D.93-02-019’s “affiliate” definition from 5% to 10%
without explanation. We do not adopt Respondents’ change in this respect.

Respondents disagree among themselves whether FERC-
regulated entities or two Commission-regulated utilities should be included within the
scope of "affiliate.” SDG&E, SoCalGas, and PG&E believe that both items should be
excluded from the purview of these rules. They argue that the Commission is
addressing issues regarding the interaction of two regulated ulilities in the Pacific
Enterprises/Enova merger proceeding, while Edison and the Petitioners argue that
transactions between two regulated utilities potentially raise the same concerns that

justify Commission regulation here: cross-subsidization and anticompetitive conduct.

=21 -
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We agree, and include transactions between a Commission-
regulated utility and another affiliate utility within the ambit of the rules. In the context
of reviewing a merger application, the Commission has the authority to make specific
modifications to the application of these rules, or to apply additional rules as
appropriate.

SDG&E, SoCalGas and PG&E argue that we should also
exempt FERC-regulated affiliates from the ambit of these rules. These parties state that
FERC has established standards of conduct for these affiliates, and further regulation is
unnecessary. PG&E also notes that the Commission currently is conducting Phase 2 of
its holding company application, and any further concerns would be addressed in that
proceeding. Finally, the parties are concerned that the information disclosure standards
adopted in this proceeding would interfere with the flow of information to the pipeline
necessary to transport natural gas.

We do not adopt the exemption for FERC-regulated
affiliates. First, we make clear that the standards of conduct we adopt today apply to
the Commission-regulated utility, not to the FERC-regulated pipelines. Second, we

adopt an exemption to allow the utility to exchange certain operating information with

these affiliates without the necessity of disclosure. (See Rule 11 D.) Furthermore,
SDG&E’s and SoCalGas’ August 14 motion requesting an carly determination of the

definition of “affiliate” is denied.
Similarly, we do not adopt a QF exclusion, as advocated by

the CAC. We are not regulating QF's by adopting these rules. Rather, the rules we

adopt today apply to the regulated utitity
Our adopted definition of “affiliate” largely tracks the

definition set forth in D.93-02-019 with Petitioners’ clarification regarding control. The
Joint Utility Respondents propose that these rules should not apply to transactions
between a utility and its holding company unless the parent engages in marketing
aclivities and then only to transactions pertaining to such marketing activities. The
Joint Petitioners Coalition and DGS/UC/CSU believe that this exemption could create a

loophole since it is unclear what types of transactions would be covered by “marketin
P F 5
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activities.” Although Petitioners’ comments and other proposed rules assume utility

holding companies are covered by the proposed rules, their proposed definition of

“affiliate” does not include a utility’s holding company.

We include a holding company within the definition of
“affiliate” only to the extent the holding company is engaged in the provision of
products and services as set out in Rule I B. However, for holding companies and
other utility affiliates not covered by these rules, the utility shall demonstrate in its
compliance plan both the specific mechanism and procedures that the utility and
holding company have in place to assure that the utility is not utilizing the holding
company or any of its affiliates not covered by these ritles as a conduit to circumvent
any of these rules. Examples include but are not limited to specific mechanisms and
procedures to assure the Commission that the utility will not use the holding company
or another wtility affiliate not covered by these rules as a vehicle to (1) disseminate
information transferred to them by the utility to an affiliate covered by these rules in
contravention of these rules, (2) provide services to its affiliates covered by these rules
in contravention of these rules or (3) to transfer employees to its affiliates covered by
these rules in contravention of these rules. In the compliance plan, a corporate officer
from the utility and holding company shall verify the adequacy of these specific
mechanisms and procedures to ensure that the utility is not utilizing the holding
company or any of its affiliates not covered by these rules as a conduit to circumvent
any of these rules.

Respondents propose to exclude Commission-regulated
subsidiaries from the ambil of these rules. This exclusion is consistent with our Affiliate
Transaction Reporting Decision, D.93-02-019, 48 CPUC2d 163, 165, and we adopt it.
However, we modify Respondents’ definition of regulated subsidiary to be consistent
with our prior definition. Also, all interactions a regulated subsidiary has with other

affiliated entities are covered by these rules.
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b)  Ulility Services
While the parties have agreed on a limited definition of

“utility services,” the Joint Petitioners Coalition believes that this term should include
other services provided by the utility which do not fall under the definition. We address
this issue in our discussion on nondiscrimination standards below. Since we adopt
Petitioners” broader definition, it is not necessary to include a definition of “utility

services” in these Rules.

2. Applicabllity
We addressed the types of affiliates covered by our standards of

conduct in our discussion above on the Petition for Modification and Exemptions, and
in the discussion of the definition of affiliate.

We realize that we cannot anticipate every circumstance to which

these rules may be applicable, and these rules will need to be applied to these

unanticipated circumstances as they arise. It is our intent that these rules be interpreted
broadly, to effectuate our stated objectives of fostering competlition and protecting
consumer interests. Furtherniore, if any provision of these rules, or the application
thereof to any person, company, or circumstance, is held invalid, the remainder of the
rules, or the application of such provision to other persons, companies, or

circumstances, shall not be affected thereby. (Sce Rule I11.)

3. Civil Relief
The parties agree that the adopted rules should not preclude or

stay any form of civil relief, or rights or defenses thereto, that may be available under
state or federal law. This rule is reasonable and we adopt it. By adopting these rules,
we do not wish to preclude the application of certain state or federal laws (i.e,,
California Business and Professions Code § 17500 et seq.) designed to promote and
protect fair competition. For that reason, nothing in these rules should be construed to
confer immunity from state and federal Antitrust Laws or to detract from the Attorney

General’s prosecution of antitrust violations.
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Nondiscrimination Standards
The OIR/OIll stated that the new rules should contain

nondiscrimination standards: the rules should provide that preference should not be
accorded to customers of affiliates, or requests for service from affiliates, relative to
nonaffiliated suppliers and their customers.

The Joint Utility Respondents and Joint Petitioners Coalition
generally agree on a number of rules in this category. The main disputes center on
rules conceming the offering of discounts, and whether a discount rule (if adopted) and
the other consensus nondiscrimination rules should only apply to what Respondents

define as “utility services,” as opposed to all services offered by a utility.

a)  Offering of Discounts
Except for certain defined transactions allowed to realize

scale economies, shared corporate sﬁpporl,- or the utility provision of new products, the
Joint Petitioners Coalition proposes that all utility transaclions with affiliates be limited
to tariffed products and services, or that the utility offer the same goods or services to
all market participants through an open, competitive bidding process. Petitioners
propose that a utility should offer access to information, services, unused capacity or
supply, and discounts on the same termis to all market participants, including affiliates.
Petitioners argue their proposal is consistent with the
Commission’s interim rules adopted in the electric industry restructuring proceeding.’
However, rather than limiting utility-affiliate transactions solely to tariffed items, this

provision allows for non-tariffed transactions to occur if the items subject to such

” The Joint Ulility Respondents define “utility services” as “regulated gas and electric energy
sales, transportation, generation, transmission, distribution or delivery, and other related
services, including but not limited to: administration of Demand Side Management,
scheduling, balancing, metering, billing, gas storage, standby service, hookups and
changeovers of service to other suppliers.”

* See D97-05-040, slip op. at 67, paragraph 2: “Transactions between the regulated UDC and
the unregulated affiliated provider shall be limited to the purchase of tariffed items generally
available to other similarly situated electric service providers.”




R.97-04-011, 1.97-04-012 ALJ/J))/sid *

transactions are available to all competitors under competitive bidding. Pelitioners
believe that the rules making access to utility information and supply available to the
affitiate only if available to all market participants are consistent with and extend the
Commission’s Rules for Gas Utility Procurement.’

Finally, Petitioners believe that this rule should apply to all
services a utility offers, not only “utility services.” Petitioners list a number of services
that do not meet the utilities” definition of “utility services,” such as appliance sales and
repair, home warranties, security services, and HVAC installation or repair. Petitioners
describe the providers of these services as small family-owned businesses, which are
not equal to the utilities with respect to assets, financial strength, or marketing acumen.
Petitioners are concerned that, given this advantage, the utilities will grant their
affiliates preferential treatment which would allow their affiliates to link “utility
services” with activities outside the narrow definition of utilily services. Asan
example, they state that Pacific Enterprises and Enova recently announced a proposal to
provide air conditioning service to the Los Angeles Unified School District if the school
district would sign a long-term energy purchase contract with these companies. Pacific
Enterprises and Enova dispute this, saying that the preliminary electricity proposal was
not submitted by these affiliates or by their affiliated utilities, but by the Los Angeles
Department of Water and Power, and there was no linkage, i.e., the customer was free
to negotiate one deal without agreeing to the other.

Although the Joint Utility Respondents originally proposed a rule
providing that the utility should make any discounts regarding “utility services offered
to its affiliate available to similarly situated, non affiliated suppliers,” their final rules

are silent with respect to discounts. Respondents presumably believe that such a ruleis

not necessary. However, Respondents also maintain that utilities should be required to

* D.91-02-022, 39 CPUC2d 321,332, Appendix A: “Employces of the gas utilitics shall not
petform any functions for utilily affiliates except those services which they offer to others on an
equal basis, and utilities shall not share employees with marketing affitiates.”
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offer discounts and other benefits provided to affiliates to the non-affiliated competitors
only when the competitors are “similarly situated.” They believe that this restriction is
supported by past Commission and FERC decisions. They also argue that the
underlying costs of providing service vary for different customers, making differential
discounts appropriate and economically efficient.

The Joint Utility Respondents also propose limiting these rules {and
all of the rules adopted to prevent non-discrimination) to “utility services” provided to
affiliates. If these standards are applied to all services performed by a utility, the utility
would be at a serious competlitive disadvantage with respect to other large companies,
such as Enron, that have affiliated interstate pipeline companies. They argue that rules
governing the pipelines do not address discounts utilities might give their affiliates for
items that are not related to their tariffed services. Respondents make the additional
argument that it is a difficult practical problem to determine the actual amount of a
discount if the price is not a published tariff, as there may not be a standard price with
which to compare. They state that existing transfer pricing guidelines governing
services utilities provide for affiliates will prevent abuse.

PG&E ES states that proposals should be adopted to require a
utility to duplicate its preferential treatment to an affiliate only to all “similarly
situated” compelitors, which it believes is generally consistent with Commission and
FERC standards. EEl states that “similarly situated” customers should face the same
prices, terms, and conditions for distribulion service.

In D.97-05-040, we limited transactions between the regulated

utility distribution company and the unregulated affiliate provider to the purchase of

tariffed items generally available to other similarly situated electric service providers.
Here, we agree with Petitioners to expand the scope of the interim rule to permit
nontariffed transactions between utility and affiliates, provided the same goods or
services are offered to all competitors under competitive bidding. (Rule 111 B.)
However, we modify Petitioners’ proposal to provide that if a utility provides supply,

capacily, services or information to an affiliate, it should do so to all other similarly
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situated market participants on the same terms. (See discussion below.) This approach
is consistent with D.97-05-040, which utilizes “similarly situated” language.

Petitioners propose a rule limiting the provision of discounts and
other services to particular situations, where Respondents do not propose any rules
other than to prevent any potential abuse through the use of transfer pricing guidelines.
We do not agree that transfer pricing rules are adequate to prevent potential abuse in
this area, because such rules attempt only to eliminate cross-subsidization, and do not
address market power concerns.

We adopt a specific rule on discounts. (Rule Il B2)) We believe

" that Respondents’, PG&E ES’, and EEF's argument that discounts should reflect cost

differentials is a good one in theory, if they do so in fact. For example, one competitor
might be located in a city and another in a rural area, where service or commodity
delivery costs might be very different. Requiring equal treatment of these two
compelitors may discourage discounts, and to the extent these discounts reflect actual
cost differentials, this would encourage inefficient behavior. The difficulty from our
point of view is discerning if these special treatments, discounts, or terms are actually
cost-based, or if they are being used to give affiliates cost advantages in their
competitive markets. Therefore, although we modify Petitioners’ proposal to include
“similarly situated” language, we also require the utility to document the cost
differential underlying the discount in the affiliate discount report. Respondents’
argument that it is difficult to know what the discount is, or even if there is one, if the
good or service is not tariffed conflicts with a joint consensus rule regarding affiliate
discount reports, in which the ulility agrees to report certain discount information on an
clectronic bulletin board. We caution that the utilities should not use the “similarly
sitiated” qualification to create such a unique discount arrangement with their affiliates
such that no competitor could be considered similarly situated. All competilors serving
the same market as the utility’s affiliates should be offered the same discount as the
discount received by the affiliates.

Finally, we apply this rule to all services provided by the ulility.

Respondents’ definition of “wlility services” is too narrow, and does not address all of

-28-
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the interactions between the utility and its affiliates that are covered by these rules.
Furthermore, Respondents have not stated which type of services are appropriate to
discount only to their affiliates (or which ron-utility services are appropriate to tie to
the provision of utility services, since they propose to limit the rule prohibiting tying in
the same fashion.) Respondents state that they would be competitively disadvantaged
with respect to large corporations such as Enron that have interstate pipeline company

affiliates, since FERC rules regulating interstate pipeline companies do not address

discounts provided to an affiliate that are unrelated to the plpeline’s tariffed gas

transportation service. However, we are regulating the utilities, not the affiliates, here.
Moreover, Respondents do not address the anticompetitive concemns raised by
Petitioners with respect to small businesses and their perceived market disadvantage if

the utilities were able to provide discounts for some services only to their affiliates.

b)  Other Nondiscrimination Consensus Rules
As stated above, the Joint Utility Respondents and Joint

Petitioners Coalition generally agree on a number of nondis¢rimination rules. The
major difference is that Respondents believe the rules should be limited to “utitity
services,” whereas Petitioners believe that the rules should embrace all services
provided by a utility. For the reasons set forth above, we apply these rules to all
services provided by a ulility, unless otherwise stated. With that clarification, the
following consensus rules are reasonable and we adopt them: Rule Il A: No
preferential treatment regarding services provided by a utility; Rule I B 3: Tariff
discretion; Rule 111 B 4: No tariff discretion; Rule 111 BS: Processing requests for
services provided by the utility; Rule 3 C: Tying of services provided by the utility
prohibited; Rule 3 D: No assignment of customers; and Rule I E: Affiliate discount
repoits.

5. Disclosure and Information Standards

The OIR/OH states that the rules should prohibit the disclosure of

wlility and utility customer information with the exceplion of customer-specific

information where the customer has consented to the disclosure. The OIR/Ol also
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provides that the rules should address whether the utilities should be prohibited from

providing leads to marketing affiliates, and whether thetre should be a prohibition on

affiliates trading upon, promoling, or advertising their affiliation with utilities.

(OIR/OII, slip op. at p.5)

a) Customer Information
The Joint Utility Respondents and Joint Petitioners Coalition

initially proposed similar rules regarding customer information. These parties now
agree to a rule which specifies that a utility must obtain the customer’s affirmative
consent before releasing customer information to an affiliate, and that information shall
be provided to affiliates and non-affiliated parties on a strictly nondiscriminatory basis.

NAESCO and EEl propose variations of this rule. NAESCO
recommends making available certain markeling and operating information through a
centralized clearinghouse. NAESCO further recommends that to the extent any affiliate
requests customer-specific information at the behest of the customer, the utility can
share that information with the requesting affiliate on an exclusive basis. EEl believes
that customer-specific information should be disclosed only to those whom the
customers has so designated. CAPHC believes that a utility should not provide an
affiliate customer-specific information. The consensus rule is reasonable and we adopt
it, subject to the following modification and discussion. (See Rule 1V A))

Our adopted rule provides that a utility must receive the
customers’ affirmalive wrilten consent before releasing this information. We interpret
this phrase to mean the customers’ written affirmative informed consent, freely given.
For example, we would not view affirmative customer consent to mean a “default”
mechanism of consent, so that customers are deemed to have consented to the release of
such information unless they state otherwise.

Petitioners also propose a rule that a utility shall not request
authorization from its customers to pass on customer information to its affiliate.
Respondents believe that the consensus rule regarding customer information addresses

the matter and that no additional rule is required.
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We see merit to Petitioners rule, provided that it is amended
to prevent the utility from requesting customer authorization to pass on customer
information exclusively to its affiliate. If a utility were allowed to do so, it could
circumvent the intent of the consensus customer information rule. However, we do not
have the same concerns if a utility solicits customer consent to pass on information to its
affiliates and non-affiliates alike, in a nondiscriminatory manner, provided that
customer consent is wrilten, affirmative, informed and freely given. We thetefore
adopt Petitioners’ proposed rules as modified. (See Rule IHES.)

b) Operating, Marketing, and Proprietary Information

The Joint Utility Respondents’ rules prohibit disclosure of

marketing or operating information to affiliates on an exclusive basis, but expressly

allow transfer of proprietary information on an exclusive basis if the utility is properly
compensated. The proposed rules further state that a utility should not provide
information to its holding company for ultimate transfer to its affiliates in contravention
of the rules.” Respondents’ rules do not impose restrictions on transfers of non-
confidential information exclusively to an affiliate. Respondents argue that the utility
acquires operating and marketing data as a result of its monopoly function, so

dissemination of this information may propetly be restricted. However, they do not

" Respondents define “operating information” as “Gas Ulilily Operating Information
consisting of non-public information and data concerning daily deliveries, storage inventory
levels, injection/withdrawal information, and receipts. Electric Utility Operating Information
consists of that information and data specified by FERC Order No. 889.”

Respondents define “marketing information” as “Non-public information and data
concerning Customer-segment-specific market assessments, analyses, and marketing studies
which the Utility has acquired or developed in the course of its provision of ulility services.”

Respondents define proprictary information as “patents, trade secrets (as defined in
California Civil Code, Section 3426.1(d)), copyrights, other marketable technologies and the
like, which the Utility has acquired or developed in the course of its provision of Utility
Services.”
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believe there is justification to prevent the utility from sharing non-confidential
information freely with its affiliates on an exclusive basis.

Respondents also believe that providing proprictary
information to affiliates, with proper compensation, does not confer an unfair
competitive advantage on the utility’s affiliates, but rather reflects the benefits of
affiliation with a diversified enterprise. The ulilities cite past Commission holding
company decisions and allude generally to certain FERC rules which place no
restriction on the transfer of proprietary information, provided that appropriate
compensation is paid.

The Joint Petitioners Coalition finds Respondents’ proposal
flawed primarily because the defined terms of operating and marketing information are
too narrow, and may create loopholes regarding items that are not specifically listed.
To avoid this problem, Petitioners propose a broader rule encompassing all non-
cdstomer-specific information. They give illustrative, but not inclusive, examples of
what may be included within the ambit of the rule (i.e., information about a utility’s
natural gas or electricity purchases, sales, or operations or about the utility’s gas or
electric-related goods or services or other utility-related goods or services.) This
proposed rule further provides that the utility can make the information available to its
affiliate only if the utility makes it available contemporancously to other service
providers and keeps the information open to public inspection. SCUPP/IID propose a
rule similar to that of petitioners, with which the CAPHCC concurs. NAESCO

proposes that the utility should publish marketing or operating information which it

shares with its affiliate through a centralized information clearinghouse.

The Petitioners oppose the Joint Utility Respondents’
proposed rule allowing exclusive exchange of proprictary information between a utility
and its affiliate. They believe that this rule permits utilities to offer a competitive
advantage to their affiliates at ratepayer expense. Under this proposal, since copyrights
are relatively easy to obtain, the utilities would be allowed to share certain computer
software programs developed at ratepayer expense with their affiliates on an exclusive

basis. Petitioners argue that this rule would permit the very type of activity this
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rulemaking was designed to prevent. DGS/UC/CSU also oppose this rule, but add
that if the Commission does permit such transfers, the transfers should be limited to
circumstances in which the utility can demonstrate that the proprietary information was
developed exclusively from shareholder resources and providing the information does
not give rise to competitive concerns. NAESCO believes that sharing of proprictary
information related to strategic planning or retail markels for encrgy services should
not be permitted. Only sharing of proprictary information developed exclusively at
shareholder expense should be permitted.

We adopt a modified version of the Joint Petitioners
Coalition’s recommended rule, since Petitioners’ recommendation better assures us that
the OIR/OIl’s goal that the rules should “prohibit disclosure of utility...information” is
met. (OIR/OIl, slip op. at p. 5.) However, we agree with Respondents that Petitioners’

proposal is too broad in that it scems to address all non-customer information,

including publicly available information. We therefore limit the application of this rule
to non-public information. Based on some utilities’ concerns that the rule will interfere
with the flow of information necessary to transport natural gas on the gas pipeline, we
also note an exception to this rule to permit the exchange of certain operational
information between a utility and its FERC-regulated affiliate, to the extent the affiliate
operates an interstate natural gas pipeline. (Sce Rule Il D and discussion at

Section 11 F 1 above.) We also permit the exchange of proprietary information on an
exclusive basis, provided the utility follows all Commission-adopted pricing and
reporting guidelines for such transactions, and it is necessary to exchange this
information to provide the types of corporate support services permitted in Rule V E.
We also permit the exchange of information pursuant to D.97-10-031.

We do not adopt Respondents’ broad proposed rule
permiliing an exchange of all proprictary information with appropriate compensation.
It is certainly not clear on this record that all, or any, proprietary information was
supported exclusively fron shareholder resources. Even if that were the case, there are
competitive concerns raised by a blanket approval to share proprietary information

with affiliates, for instance, to the extent that the opportunity for development of the
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information arises from the provision of monopoly regulated utility services. The Joint
Utility Respondents’ definition of proprietary information is that which the utility has
acquired or developed in the course of providing utility services. By definition,
Respondents’ proposal would afford affiliates an unfair competitive advantage because
it would give them exclusive access to information developed by the utility in the
provision of its monopoly services. For example, other competitors not affiliated with a
regulated utility would not have the opportunity to benefit from information that can

be developed only by an entity providing regulated monopoly services.

¢) Customer Referrals

The Joint Utility Respondents’ proposed rule prohibits
utilities from providing leads to their affiliates. They define a lead as customer
information provided without the customer’s consent. However, under the category of
referrals, Respondents’ proposal would permit the utilities to inform customers who
inquire about non-utility services that their affiliates offer such services, provided that
the utility first informs the customer that similar services are available from non-
affiliated suppliers, and that the provision of utility services is not contingent upon or
tied to the customer’s taking the affiliate’s goods or services. Respondents’ proposal
also requires that, unless the customier declines, the utility will also provide that
customer with a then-current list of energy marketing providers when it makes the
referral to its affiliate. Respondents argue that their proposals facilitate customer
choice, and that customers will be aware that their choice of a competitor will not
adversely affect the utility’s provision of regulated service. They argue that proposed
rules that prohibit utilities from providing this information are anticonsumer.
Morcover, Respondents state that Commission precedent in the telecommunications

area permits local exchange companies to advise customers of the availability of

compelitive enhanced services from their affiliates. Respondents further believe that

there is no justification to prohibit referrals to affiliates that offer services other than

direct access (i.e., internet access and home security) where competition is already
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robust. EElsupports Respondents and believes Respondents’ proposed rule facilitates
customers’ choice.

The Joint Petitioners Coalition proposes three separate rules.
Petitioners’ proposal prohibits the utility from giving any leads to an affiliate.
Pelitioners state that a lead includes all sharing of customers’ information with an
affiliate, whether or not the customer provides consent or whethér or not the utility
solicited the consent. This proposed rule would also prohibit a utility from (1) soliciting
business on behalf of its affiliate; (2) acquiring or providing information to its affiliate;
(3) sharing certain markéling information with its affiliate; (4) requesting customer
authorization to pass on customer information to its affiliate; {5) giving any appearance
that the utility speaks for the affiliate or that the customer will receive preferential

treatment from the utility if it conducts business with the affiliate; and (6) giving any

appearance that the affiliate speaks for the utility. Pelitioners argue that this detailed

enumeration of prohibitions is necessary to ensure that affiliates compete with other
market participants on an equal basis, without special assistance being provided, either
directly or indirectly, from the utility.

When the customer asks the utility about alternative
suppliers, Petitioners would require the utility to give the customer a Commission-
approved list of all providers of the particular goods or services at issue. If maintaining
this list would be a burden due to the number of service providers, the ulility could
refer customers to a generally available listing of service providers, such as the Yellow
Pages. Petitioncrs believe that if the Commission adopts Respondents’ proposal,
Respondents will interpret their proposal to permit a utility to solicit customer consent
for a referral.

The Joint Petitioners Coalition’s proposal also would restrict
the utilities from providing advice or assistance to consumers regarding its affiliates
and other service providers. Petitioners believe that this rule is necessary to prevent
discrimination and promote fair competition. For example, this rule would prevent

“consulting” types of services which tend to promote the affiliate over other service
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providers. CAPHCC concurs with Petitioners” proposals. Respondents do not believe
this rule is necessary.

DGS/UC/CSU support a prohibition against providing
leads to utility affiliates. NAESCO believes that to the extent that an affiliate requests
such information from a utility at a customer’s behest and in conjunction with a
markeling effort initiated by the affiliate and directed to that customer, the utility is not
required to make that information public to other providers. However, to the extent the
utility receives such a request from a non-affiliated provider, the utility should not
share with its affiliate the fact that it has received such a request.

PG&E ES believes that the Petitioners’ recommendation
overreaches in that it would prevent a utility from acknowledging its affiliate. The
requirement that utilities provide the customer with a list of service providers for
electricity and gas is a useful way of dealing with referrals in a nondiscriminatory
manner. However, PG&E ES believes that Petitioners’ rule would prevent even casual
conversation betwween customers and a ulility representative, for example, when a
ulility answers a customer’s inquiry about to which affiliate a wtility employee has been
transferred. However, the Respondents’ proposal is too lenient, and permits unlimited
referrals as long as there is a disclaimer and the referral is accompanied with a list of all
service providers. The list would in all likelihood be faxed or mailed after the initial
referral is made. PG&E ES notes that this practice is too permissive: once the referral to
an affiliate is made, any list becomes irrelevant. This practice would give the utility
affiliate an unfair advantage which it would find hard to overcome in other states.
PG&E ES does not offer its own suggested language changes to the proposals.

With respect to rules on leads, all parlies agreed with the

general concept that a ulility should not provide leads to its affiliates. However, the

Joint Petitioners Coalition’s proposed language more thoroughly enumerates the
specific situations in which a utility should not favor its affiliate. We find the detailed
language preferable at this stage of electric industry restructuring and adopt it, subject

to our discussion in Section I 5 a above. (Sce Rule Il E)
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With respect to referrals, we agree that permitting the utility
to act as its affiliate’s referral service would give affiliates an unfair advantage which is
hard to overcome. Once the utility has made the referral to its affiliate, any
subsequently provided list is irrelevant. This rationale applies equally to all affiliates
covered under these rules. We adopt Petitioners’ proposal as modified to provide that
the Commission will authorize a list of service providers, or approve an alternate
procedure for referrals, in response to the utilities’ advice letter filings. (See Rule IV C)

While we recognize PG&E ES’ concern that the rule might
prevent casual conversation about a ulility and its affiliate, it is more important to adopt

a rule addressing all the problenis we perceive, rather than to create foopholes to

exempt an isolated instance from the rule’s coverage. We note that PG&E ES did not

propose any alternative language.
Respondents argue that their proposal is consistent with our

treatment of referrals in the telecommunications area. However, many of the cases they
cite deal with the proper amount of a referral fee to impose upon the utility. Moreover,
referrals are more tightly restricted in some areas of teleccommunications. (See e.g., 47
U.S.C. § 274 (¢) (1) and (2), which permits only inbound referral services between a Bell
operating company and its affiliate providing electroni¢ publishing, provided that such
services are available to all electronic publishers on nondiscriminatory terms.)

The Joint Petitioners Coalition also requiests a rule requiring
approval by this Commission of any material distributed by a wtility as part of its
consumer education programi. The utilities are preparing consumer education materials
as a part of our electric industry restructuring, and we will address issues concerning

the content of that information in the restructuring proceeding.

d) Recordkeeping
The Joint Pelitioners Coalition propose a rule requiring the

utility to maintain contemporaneous records documenting all tariffed and non-tariffed

transactions with its affiliates, such as waivers of tariff or contract provisions, and all
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discounts. Such records should be maintained for three years and made available to
third parties upon 24 hours’ notice.

Respondents believe that the Commission’s existing
reporting requirements for affiliate transactions are adequate, and that Petitioners -
proposed rule is unnecessary and burdensome. For example, Respondents believe that
24 hours is too short of a time to have a full accurate record of a transaction prepared,
given the lag time in recording and the possible delay in determining the transfer price.
Respondents are also concerned with providing possibly competitively sensitive
information to any third party, without knowing why they want the information.
Respondents also object to the rule including tariffed services. They argue, without
specific reference, that existing mechanisms are sufficient t¢ police the provision of
service in a manner in variance with an effective tariff.

Respondents do not point to an existing rule that requires

detailed, contemporancous documentation of affiliate transactions. Our Affiliate
Transaction Reporting Requirement Decision, D.93-02-019, 48 CPUC2d 163, provides

that certain annual reports be filed with the Commission detailing a utility’s interaction
with its affiliates and these requirements are not superseded by our adoption of this
rute. We agree with Petitioners that detailed recordkeeping and reporting rules are
necessary to reasonably enforce these rules. Although the requirements of the Affiliate
Transaction Reporting Requirement Decision and the annual audit adopted in this
decision are monitoring tools to ensure compliance, these mechanisms will not ensure
effective compliance because they are generated on an annual basis. We therefore
adopt Petitioners’ proposal, with the following modifications. (See Rule IV F.)

We provide that the information should be made available
for third party review upon 72 hours’, instead of 24 hours’, nolice, or at a time mutually
agrecable to the wtility and third party. This is a comprontise between utility personnel
restraints and our desire for effective monitoring in a timely fashion. Respondents also
state that they should have the prerogative to assert, subject to Commission oversight,
that certain information is competitively sensitive and private, without giving any

examples of what types of transactions should be kept confidential. Petitioners give one
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example. They state that D.97-06-110 adopted certain rules in compliance with PU
Code § 489.1, which exempts from public inspection certain contracts negotiated by a
gas corporation. Pelitioners note that D.97-06-110 deferred the affiliate issue to this
proceeding, and argue that disclosure of all utility-affiliate contracts is necessary to help
discipline the utility-affiliate relationship.

We do not modify D.97-06-110 in this decision. Moreover,
since that decision sets forth a detailed method for a ulility to seek to exempt certain
contracts from public disclosure, the utility should follow the procedure set forth in
D.97-06-110 if applicable. However, the utility should serve the third party making the
request in a manner that ensures the third patty receives the utility’s D.97-06-110

request for confidentiality within 24 hours.

e) Other Consensus Rules
The }oint Utility Respondents and Joint Petitioners Coalition

agree to a rule that permits release of non-public information from suppliers to affiliates
or non-affiliated entities only if authorized by the supplier. The Petitioners initially did
not propose such a rule, but agreed on it for this proceeding. CAPHCC believes that if
a supplier does not seek to provide information to third parties, the utility may not
provide that information to the affiliate only. This rule provides some protection of
supplier-provided information in that such information would be released only upon
the supplier’s consent. Furthermore, it permits information to be released to non-
affiliated parties with the supplier’s consent, and permits the supplier to designate to
whom the information should be released. However, a utility should not actively solicit
the release of such information to its own affiliate in an effort to keep such information
from other non-affiliated eatities. The supplier’s consent should be affirmative and
written. We adopt the rule as so clarified. (See Rule 1V D.)

Respondents and Petitioners agree to a rule that requires a
utility to maintain affiliate contract and bid information for at least three years. Thisisa

compromise from Petitioners’ original proposal, which required disclosure. We find

this rule reasonable and adopt it with the following modification. The utilities should
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maintain this information for no less than three years, and longer, if this Commission or
another government agency so requires. (See Rule IV G.) This is consistent witha
consensus rule, which we adopt as Rule IV H. This rule provides that to the extent that
FERC requires more detailed information or more expeditious reporting than the rules
adopted in this proceeding, nothing in our rules should be construed to modify the
FERC rules.

6. Separation Standards
The OIR/OIl also requires the rules to address separation

standards. We stated that the rules should provide for the utility’s and the affiliate’s
operations to be separate to prevent cross-subsidization of the marketing affiliate by the
utility customers. The proposed rules should require the utility and affiliate to maintain
separate books of accounts and records. (OIR/OI, slip op. at p. 5.) We also recognized
that interested parties may differ on how extensively each of these standards should be

applied, and urged the parties to attempt to craft joint rules. This area proved to be the

most contentious among the parties, and they were unable to reach agreement on a

number of key issues.
The CEC described the tensions between the benefits of economies

of scope and scale and market competition that we face on all separation issues.

“In determining an appropriate separation between
competitive firms or activities and a regulated monopoly,
the Commission must consider the inevitable tension
between allowing benefits of affiliation (economies of scope)
and market competition. Electric industry restructuring was
undertaken on the assumption that the benefits of market
compelition would outweigh the foregone benefits of scale
and scope that were inherent in the integrated utilities. Itis
absolutely essential that the Commission maintain its
commitment to creating an efficient competitive marketplace
and accept the fact that some near-term scale and scope
cconomies may need to be foregone in order to achicve this
end. Consequently, limitations on utility and affiliate
transactions are necessary to create a level playing field that
produces greater market efficiencies. The question facing
the Commission is the extent of the structural separation of
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the utility and its affiliate.” (CEC July 31 Comments at p. 8,
footnote omitted.)

We adopt rules in this arca to protect against cross-subsidization
and to promote competition. Also, as stated in Section 11 A above, it is not clear that the
near-term savings that some parties state would result from scope or scale economies
would actually translate into lower prices for the benefit of consumers or ratepayers.
The adopted rules strike an appropriate balance and will prevent cross-subsidization
and promote future competition.

a) Name and Logo

This issue sharply divides the parties. Joint Utility

Respondents’ proposed rule states that there are no restrictions on the ability of

affiliates to use, trade upon, promote, and adverlise their affiliation with a utility, or to

use the utility or corporate brand, name and logo. EEI and PG&E ES generally agree
with Respondents. The parties advocating no restrictions on the affiliate’s ability to use
the utility’s name and logo make the following arguments: (1) the Commission does
not have the authority to regulate the ulility name and logo because they are
shareholder, not ratepayer, assets; (2) prohibiting the affiliate’s use of the utility’s name
and logo would violate the ulility’s First Amendment right to commercial speech;

(3) consumers benefit, in the form of lower costs, more product innovalions, and higher
service quality, from permitting affiliates to use the utility’s logo; and (4) there are
other, less onerous ways to resolve and mitigate market power issues.

PG&E ES states that to the extent that those opposing an
affitiate’s use of the ulilily’s name and logo base their concerns on customer confusion,
it is amenable to suggested rules avoiding such confusion. Although it supports
Respondents’ rule, PG&E ES believes that utilities should require their affiliates to
clearly state that they are not regulated by the Commission and that the affiliates’
products and services are completely separate from those of the local utility. Neither
the utility nor the affiliate should indicate that dealing with the affitiate will provide

any advantage with the utility.
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The Joint Petitioners Coalition propose a rule which

prohibits: (1) a utility’s name, logo, trademark or other form of corporate identification

to resemble that of the affiliate; (2) the utility’s and affiliate’s logo, trademark, or other

form of corporate identification to appear on documents, property, or merchandise sold
by the other; (3) the utility from trading upon its affiliate’s affiliation with the utility and
using the utility’s name in material circulated by the affiliates; and (4) the utility from
representing that the affiliate will receive any different treatment than other service
providers as a result of the affiliate’s affiliation with the utility. CAPHCC supports
Petitioners’ proposal. Parties advocating that use of the utility’s name and logo be
prohibited or strictly limited make the following arguments: (1) The issue of whether
the utility name and logo is a shareholder or ratepayer asset should be reassessed in a
compelitive environment; (2) PU Code § 701 gives the Commission broad authority to
restrict the use of a utility’s assets, regardless of the outcome of the ownership issue; (3)
past experiences with an affiliate’s use of a ulility’s name and logo demonstrate that the
utility “name brand” resulted in an affiliate’s unfair competitive advantage, and created
in customer’s minds an implied warranty either that the utility is standing behind the
affiliate’s products and services or that an affiliate’s products and services are regulated
and are therefore more reliable; and (4) market power concerns require strict limitations
on the affiliate’s use of the name and logo.

DGS/UC/CSU are concerned that unlimited affiliate usage
of the utility’s name and logo could create an improper implication that the provision of
regulated services will be related to taking of competitive services from the affiliate.
NAESCO believes that unlimited usage by an affiliate of a regulated utility name and
reputation raises the same concerns it believes exist with joint marketing: customer
confusion, opportunities for subtle forms of tying, and difficulties in enforcing
prohibitions against tying. Both DGS/UC/CSU and NAESCO believe thatata
minimum affiliates making use of the regulated utility name and reputation must be
required to indicate clearly that the provision of regulaled services is in no way related

to accepting services from the unregulated affiliate.
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We agree with Pelitioners that the issues surrounding the
affiliate’s use of the utility’s logo in this case do not revolve around ownership, and do
not revisit that issue here. Nor do we believe that the First Amendment precludes us
from prohibiting the affiliate’s use of the utility’s name and logo, if we believed that
course of action to be appropriate to further our interest in a competitive market. (See
e.g., Friedman et al. v. Rogers, 440 U.S. 1 (1979).

We are concerned about compelition, and must determine

whether permitting the affiliate to use the name and logo of the wutility is

anticompetitive by virtue of its name brand recognition and by causing customers to be
confused or misled. We articulated our general concerns regarding market power in
this situation in SoCalGas’ Performance-based Ratemaking Decision, D. 97-07-054, slip

op. at 63:
“By the very nature of SoCal’s monopoly position in
the energy and energy services market, its access to
comprehensive customers records, its access to an
established billing system and its ‘name brand’
recognition, it may be that SoCal enjoys significant
market power with respect to any new product or
service in the energy field.”

Petitioners point to several affiliate markeling canipaigns as
examples of why we should not permit utilities to share their name and logo with
affiliates. One case involves Pacific Enterprises Energy Services, a unit of SoCalGas’
parent company. In that instance, despite SoCalGas' representations to this
Commission that it would no longer sell earthquake shut-off valves, the SoCalGas logo
appeared prominently in advertising for the shut-off valves, and on the shut-off valves
themselves, even though the valves are manufactured by an unregulated affiliate. For
instance, a brochure for these valves states that the valves are “brought to you by Pacific
Enterprises, the people who bring you The Gas Company.” (Petitioners’ 7/31
Comments, Exhibit B.)) As a result, Pelitioners state that Pacific Enterprises Energy
Services captured 83% of the shut-off valve market. In Exhibit F to Petitioners’

Comments, an arlicle notes that Pacific Enterprises Energy responded to accusations of
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unfair competition by noting that their competitors did not actively market their valve,
while compelitors argued that it swas futile to go up against a manufacturer that has the
imprimatur of the gas company.

Petitioners also point to a brochure for Edison On Cali, an
Edison affiliate which provides home appliance repair servic¢e which uses the Edison
logo liberally. At the bottom of the last page of a multipage brochure, under the title of
“what our lawyers make us say,” the brochure states that Edison On Call is offered by
Select Home Warranty Company, a subsidiary of Edison International. However, the
main body of the brochure assures prospective custoniers that the bill will be on their
Southern California Edison electric bills. (Petitioners 7/31 Comments, Exhibit L)

Finally, Exhibit H of Petitioners’ comments ¢ontains a
brochure from PG&E ES, where PG&E ES states that it is a strong national company
backed by the depth, experience and resources of PG&E Corporation. The PG&E logo
is used throughout the brochure. On the next page is a statement that “more than
21,000 men and wonten of PG&E provide natural gas and electric services ..."”
Although there may be 21,000 PG&E employees, the implication from this
advertisement is that 21,000 people work for PG&E ES, or that the utility somehow
stands behind PG&E ES. (When asked about this advertisement at oral argument,
PG&E's representative agreed he was not comfortable with it, and noted that PG&E has
taken steps to remedy this type of presentation in its current marketing materials.) (See
Transcript of 9/4/97 oral argument, pp. 139-141.)

Based on these concerns, Petitioners believe thata
prohibition of the affiliates’ use of the utilities” name and logo is the only effective
means to ensure that the ulility does not gain an unfair advantage by virtue of its
affiliation with a monopoly utility. We agree that given these examples, and the

incentive for all affiliates to mount aggressive advertising campaiguns as competition

develops, these rules must address the terms and conditions of a utility’s and affiliate’s

shared use of name and logo.
Although it is a very close question, we are not firmly

convinced at this time that it is an appropriate remedy to prohibit the utility from
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sharing its name and logo with its affiliate. Our other rules mandate separation
between most of a utility’s and affiliate’s activities, and we prefer to address our
compelitive concerns on the name and logo issue at this time through appropriate
disclaimers, to provide the customer tvith more information, not less. This is consistent
with our statement in D.97-05-040, slip op. at p. 67, where we recognized that “the
shared use of a utility’s name is but one example of the need for the utilities and their
unregulated affiliates to demonstrate that the operations of the affiliate is sufficiently
and genuinely separate from that of the utility to prevent the use of utility resources
and its attendant market advantages.” Again, we emphasize that prohibiting the
shared use of the name and logo is one means to achieve this separation, which we may
have adopted if our other rules addressing separation were different.

However, Respondents do not assist us in developing
appropriate rules, but merely assert that shared use of the name and logo should not be
a concemn. EEI believes that regulating the use of brand names by utility affiliates

should be guided by what is best for consumers. The use of brand names generally

permits companies to diversify into new or related market segments at a lower cost

(resulting in lower consumer prices), engage in aggressive product development and
innovation, reduce transaction costs, and offer a certain level of reliability. However,
the EEL has not effectively explained why there are no market power concerns.
Respondents contend that the affiliate’s right to use the
utility’s name promotes consumers’ interests because the corporate family, particularly
the utility, will have an incentive to maintain high standards for all services. However,
it is unreasonable to assert that the corporate family has no incentive to maintain high-
quality services if there were no common name or logo, or that consumers would not
realize the corporate relationship without a common name and logo. Also, the
Commiission has required the high service level for the regulated utility, Respondents
then point to their proposed Rule 5.0 as adequate customer disclosure. Proposed Rule
5.0, however, addresses only coordinated responses to customer requests, and not what

disclosures generally should be required. Customers should not be required to ask
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questions to clarify a confusing or possibly misleading promotion. They should not be
confused or misled to begin with.

Therefore, we require that a utility shall not trade upon,
promote, or advertise its affiliate’s affiliation with the utility, nor allow the utility name
or logo to be used by the affiliate or in any material circulated by the affiliate, unless it
discloses in plain legible or audible language, on the first page or at the first point
where the utility name or logo appears that: 7

o the affiliate “is not the same company as [i.e.; PG&E,

Edison, the Gas Company, etc.] the utility;

o the affiliate is not regulated by the California Public
Utilities Commission; and

» “you donot have to buy [the affiliate’s) products to
continue to receive quality regulated services from the
utility.” (See Rule V F.} :

The application of the name/logo disclaimer is limited to the use of the name or logo in

California.

This means that the disclaimer must appear clearly and
legibly the first time in an advertisement that the name or logo appears, even if the logo
is used alone (i.c., stamped on a particular good.) If the disclaimer is not clearly legible,
then the promotion should not be used.

Furthermore, we adopt the rule that the utility, through its
actions or words, should not represent that its affiliates will rececive any different

treatment than other service providers as a result of the affiliates’ relation to the utility.
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b)  Jolnt Marketing
Parties’ Positions
The issue of joint marketing, similar to the logo issue,
sharply divides the parties. The Joint Utility Respondents believe that, under certain
conditions, a utility and its affiliates may coordinate their respective service offerings to
the same customers. Such coordination includes joint responses to requests for

proposals, joint trade show booths, and “the like.” Respondents’ proposed conditions

include requirements that: (1) utility representatives must inform the customer that

they work for the utility, not the affiliate; (2) utility representatives must inform
customers that the affiliate offers competitive services and about the customers’ ability
to receive utility services without taking the affiliates’ services; (3) utility and affiliate
offerings must be separately priced so that a customer may select one without the other;
and (4) the utility and affiliate may not participate in unsolicited sales calls to customers
in the utility’s service territory.

Respondents argue that utility affiliates would be
disadvantaged if the utility can attend meetings between the customers and non-
affiliated service providers but cannot attend such meetings between the affiliate and
the customer, especially when many customers have questions regarding direct access
and how utilities and energy service providers interact in the new compelitive market.
They also believe that customers should be able to request a joint proposat.
Respondents believe that their proposed rules protect customers because of the
required disclosures regarding the separation of the entities. They also briefly state that
restricling a utility’s ability to engage in coordinated responses would violate the
ulility’s First Amendment rights.

Edison believes that the use of space in the billing envelope
is a legitimate way of informing customers of the connection between the utility and its
unregulated affiliates. Nonutility affiliates can reach customers through their own
direct mailing campaigns. Edison maintains that the First Amendment prevents the
Commission from imposing undue restrictions on its ability to engage in truthful

commercial speech that promotes its affiliates’ offerings. Edison also argues that
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conditioning a utility’s right to engage in speech relating to affiliates on its agreement to
carry similar promotional materials developed by nonaffiliate competitors is
inappropriate, since the state cannot force a utility to associate itself with speech that it
considers repugnant. EEl also supports Respondents’ proposal, arguing that
Petitioners’ proposed rules are overbroad.

The Joint Petitioners Coalition’s proposes that the utility
shall not (1) provide its affiliates advertising space in the utility billing envelopes or in
any other form of utility communication and (2) participate in joint advertising or
marketing with its affiliate. The proposed rule enumerates but does not limit

prohibited activities, including joint sales calls and joint requests for proposals, any joint

aclivity (such as trade shows, conferences, or other marketing events held in California

or contiguous states), and joint correspondence, communications, and meetings with
any éxisling or potential customer. Petitioners propose that at a customer’s unsolicited
request, the utility may parlicipate on a nondiscriminatory basis with its affiliate to
discuss technical or operational subjects regarding the utility’s provision of service to
the customer.

Petitioners believe that permitting the utilities to promote
their affiliates in a bill insert contravenes the principle that utilities should not subsidize
affiliates’ activities. They believe that a rule prohibiting joint advertising or marketing
is appropriate and consistent with D.97-05-040, slip op. at p. 68, “Joint marketing of
electrical services shall be prohibited.” Petitioners also believe that it is inappropriate
for a utility and its affiliatc to make a joint sales call or to negotiate with the same
customer at the same time. They support the provision permitting the ultility to meet
jointly with the affiliate regarding operational matters, since these are the types of
micelings that the utility would have routinely with other entities. Petitioners believe
that this provision meets PG&E ES’ ¢oncerns on this issue. However, they believe that
the joint activities proposed by Respondents are unreasonable and that the proposed
disclaimer language will not avoid customer confusion.

DGS/UC/CSU are concemed about joint offerings by the

utility and its affiliates in light of the potential for consumer confusion and improper
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subile suggestions that the provision of regulated services will be related to taking

service from the utility’s affiliate. DGS/UC/CSU believe that joint marketing

significantly hampers enforcement of anli-tying requirements and creates a need for

much more ongoing Commission vigilance in enforcing the rules. NAESCO opposes
proposals for the utilities to make joint offerings and to jointly market for the same
reasons as DGS/UC/CSU. Additionally, NAESCO believes that such joint actions
could have the effect of making competitive information that should be equaliy
available to all energy service providers, available only to utility affiliates. ORA
opposes Respondents’ proposal, arguing that it wwould give the affiliate an unfair
advantage compared to non-utility service providers, since the non-utility service
providers would not have access to the utility’s transmission and distribution staff. The
CAPHCC believes that the rules should not permit utilities to jointly market with
affiliates, including through the billing envelope.

PG&E ES believes both proposals are flawed. Petitioners’
original proposal does not distinguish between solicited and unsolicited meetings with
customers. PG&E ES also argues that Petitioners’ proposal stigmatizes the affitiate and
makes it the only entity with which a utility cannot appear in a joint meeting. Although
not proposing specific language, PG&E ES believes that the utility should be available
to meet with customers at the customer’s request regardless of whether the marketer
aitending the meeting is an affiliate or an affiliate’s competitor, provided that the utility
treats all in a nondiscriminatory fashion. However, PG&E ES believes that utilities and
affiliates should be able to jointly market in trade shows, so long as it is clear which
entity is which, and customers are told there will not be a benefit from the utility for
taking the affiliate’s competitive services. PG&E ES believes this exception is
appropriate, since trade shows present all competitive options at the same time and

target more sophisticated large corporate customers.
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Discussion

In light of our determination on the issues of joint use of
name and logo, we believe that Petitioners’ rule, as modified, strikes an appropriate
balance by allowing the utilities to respond to customer inquiries without allowing the
utilities to provide preferential treatment to their affiliates. Petitioners have addressed
one of PG&E ES’ concerns by proposing that a utility may participate in joint meetings
with its affiliate on a nondiscriminatory basis, in non-sales meetings to discuss technical
or operational subjects regarding the ulility’s provision of transportation service to the
customer. Because the utility’s attendance at these types of joint meetings would be
nondiscriminatory, it would be fair to affiliates and unaffiliated competitors alike.

Joint markeling by a utility and affiliate creates
opportunities for cross-subsidization, and also has the strong potential to mislead the
consumier, for example, by implying that taking affiliate services is somehow related to
the provision of the monopoly utility service. Joint marketing opporlunities, especially
when coupled with the joint use of a name and logo, will promote customer confusion
by allowing affiliates to capitalize on the public perception that their products are
closely associated with the regulated utility’s. For example, the ulility advertisements
set forth in our discussion on the use of name and logo, above, demonstrate that
juxtaposing discussions about the affiliates and ulility’s services, even if factually
correct, inappropriately blurs the separation between the affiliate and utility.

Especially since we permit joint use of the name and logo,
we believe that our adopted rule is narrowly tailored to protect against cross-
subsidization and to promote compelition. The few disclaimers proposed by the
utilities at worst are inadequate, and at best are extremely difficult to enforce. For
example, as stated above, in Edison’s On Call electrical repair service brochure, Edison
imparted requisite disclaimers and other types of customer information in a column
whose title reads “What the Lawyers Make Us Say.” (See Exhibit I to Petitioners’

July 31 Comments.) Oral joint marketing would be virtually immune from effective

oversight and regulation. For example, it would be quite difficult to monitor whether

joint calls were solicited or not, or whether effective oral disclaimers were made. One of
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our goals is to adopt rules that are clear and easy to monitor. Pelitioners’ proposal, not
Respondents’, meets this criteria. However, we modify Petitioners’ proposed rule to
limit joint utility /affiliate participation in trade shows, conferences, and other
marketing events to those joint markeling events which occur in California. We believe
that Petitioners’ proposat here is too broad, since itincludes all of California and its
contiguous states within its purview. (See Rule V F4.)

We also agree with DGS/UC/CSU that the adoption of
Respondents’ proposal, which would permit the utility and affiliate an almost
unrestricted ability to make unsolicited joint presentations to customers in requests for

proposals, trade shows, billing envelopes and “the like” (subject to certain disclaimers),

would make our adopted rules against tying, with which both Respondents and

Pelitioners agreed, very difficult to enforce. Personnel making joint marketing
presentations are likely to focus on the products’ benefits to the consumer, not the
niceties of disclaimers they are required to provide by regulators.

In addition to our other concerns set forth above, permitling
the utility to grant its affiliate exclusive access to the utility’s billing envelope to
promote the affiliate’s services would violate the basic concept underlying the
nondiscrimination rules -- that a utility should not grant its affiliates a preference vis a
vis other unaffiliated competitors. Granling a utility’s affiliate exclusive access to the
billing envelope also conflicts with the rule prohibiting a utility from exclusively
providing its affiliate with customer information, since the utility would be supplying
the affiliate (cither directly or indirectly) with the exclusive use of its customer lists.

However, we modify Petilioners’ proposal to provide that
utility affiliates may have access to the billing envelopes if other competitors are offered
the same access on the same terms and conditions. (See Rule V F3.)

We note that our rule is not a blanket prohibition against
affiliate advertising. A utility’s affiliate is free to use the billing envelopes to adverlise
under the conditions we impose. This is similar to provisions in the
Telecommunications Act of 1996, which permit a Bell Operating Company to offer

cerlain services to its affiliate provided that such services are made available to other
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providers under the same terms and conditions. (See, e.g., 47 U.S.C. §272 (¢).) Also,
tather than obtaining an exclusive advanlage based on its affiliation with a monopoly
service provider, in order to compete effectively, the utilities’ affiliates can also conduct

direct mailing campaigns, like other competitors.

c) Joint Purchases

Partles’ Positions

Over the course of negotiations, the Joint Petitioners
Coalition and Joint Utility Respondents agreed that the rules should permit the utilities
to share certain cost savings derived from scale economies with their affiliates.
However, other parties disagree with this proposal.

One of the principles which the Joint Utility Respondents
advocate is that utility affiliates should be allowed to take advantage of corporate
synergies and economies of scale. They say this is consistent with the statement in the
OIR/OII that affiliates should not be disadvantaged relative to other competitors.

Respondents’ proposed rule would allow capture and sharing of economies of scale in

joint purchases of goods and services, excluding the purchase of natural gas and electric

supplies intended for resale, provided that the purchases are priced in a way that
permits clear identification of the utility and affiliate portion. They stress that the
benefits of joint procurement derive from the combined entilies’ size, and that joint
procurement would benefit ratepayers by allowing the utility to negotiate lower prices
due to the additional volume resulting from the affiliate’s purchases. They state that
these volumes are available not only to any large company, but also to members of
large trade associations such as CAPHCC.

EEl supports Respondents, stressing that the Commission
niles should not deny utilities and their affiliates the opportunity to achieve ecconomies
that would lower ¢osts and thereby benefit consumers. EEl suggests that such
restrictions could hurt the economy, leading to job losses. Capturing scale or scope
economies through sharing resources and jointly purchasing intermediate goods and

services is a legitimate function which the Commission should encourage. PG&E ES
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agrees, saying that the rules should permit the combined entities to purchase
everything from paper clips to computers or trucks, adding that this type of purchasing
is available to large corporations. PG&E ES would, however, extend Respondents’
restriction on purchase of gas and electricity to upstream pipeline capacity.

The Joint Petitioners Coalition is willing to accept the

general concept of capluring scale economies, bul would further restrict Respondents’

proposed rule by excluding those economies associated with the traditional utility
merchant functions, such as gas transportation and storage capacity and electric
transmission capacity. Respondents find these further restrictions reasonable.

The CEC believes that Commission should weigh the
benefits of short-term scope econoniies against the long-term goal of fostering a robust
and competitive marketplace. The CEC generally argues that allowing joint
purchasing, employee sharing, corporate support and offerings of services produces the
possibilily of cross-subsidization or transfer pricing which the CEC points out could be
anti-consumer and anticonmpetitive. Nevertheless, the CEC points out that forgone
cconomies of scope could lead to substantial cost and price increases to customers. It
argues, however, that it is possible thal the synergies of market competition will
encourage larger economies of scope in the long term compared to the economies
offered by the utility-affiliate relationship in the short term. 1f the Commission decides
to allow the utilities and their affiliates to capture these scope economies, the CEC
believes that the ratepayers should share in these savings. Additionally, the CEC
argues that this issue should be revisited four years from now at the expiration of the
rate freeze imposed by AB 1890, when the desired competitive market may be more
fully developed.

The CAPHCC argues for complete separation. Since the
utilitics” scale cconomies were built up during a period of monopoly operation, paid for
by the ratepayer, the CAPHCC argues that that no economies of scale related to the
utility or affiliate function may be shared by a utility with an affiliate. NAESCO echoes
the concerns of CAPHCC by stressing the potential for cross-subsidy and thus the abuse

of market power retained by the utilities. NAESCO advocates that if joint purchases are
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permitted, the Commission should impose a dollar limit, although it does not propose a
specific dollar amount. DGS/UC/CSU also believe that joint utility /affiliate purchases
to capture economies of scale are inappropriate. They believe that ongoing joint
purchases just extend and exacerbate the need for monitoring and enfor¢cement.

Discussion

Increased competition in the energy markets is one of our
primary goals. The presence of any particular cost advantage for the affiliates, if
derived from their association with the utility and not from their own internal
efficiencies, engenders market power and entry barrier concems. We do not want the
wlility to use its market power to impede competition by giving its affiliate a clear cost
advantage not available to competitors. This would occur if the utility were able to
depress the price it pays for goods and services due to the utility’s status as a
monopoly, and in turn pass that price advantage to the affiliate. Both the Respondents
and Pelitioners believe it is inappropriate for the utilities and affiliates to exploit this

market power in areas related to the utilities’ traditional merchant functions. However,

they believe joint purchases are appropriate in such areas as purchasing office supplies

and telephone service.

While Respondents argue that all other purchasers in the
market are cither large firms or would have access to lower prices for the services and
goods in question through their trade associations, the record is unclear that this is the
case. Although there might be other large firms in some markets in which the affiliates
compete who can exercise monopsony power in their purchase of products and
services, the record is unclear on whether sufficient firms in the market will have access
to such power. For example, individual firms would not have this advantage. Those
firms belonging to a trade association do not automatically have this power and would,
ata minimum, have to form a purchasing cooperative to take advantage of their
combined size, if possible. This represents an additional transaction cost not borne by
the utilities and their affiliates.

Nonetheless, given most parties’ agreement on this issue,

and the fact thal, if enough competitors are able to leverage their combined size in such
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purchases, they may be able to secure lower prices in the competitive market, we will
adopt Petitioners’ proposal, to which Respondents agree. (See Rule V D.) We are also
persuaded by the fact that these purchases are limited to general office supplies and
support, and are not associated with the traditional utility merchant functions, where
the affiliate would gain a clear price advantage not available to competitors. We also

expect that when the utility accounts for the costs betwveen the utility and the affiliate,

the utility will properly account for all ¢osts including but not limited to the time an

employee spends in procuring the supplies, carrying costs (warehousing, finance

charges, elc.), as well as all transactional costs.

d)  Corporate Support

Partles’ Positions

The Joint Utility Respondents propose permitting a utility
and its affiliates to use joint corporate support on an exclusive basis, as long as it is
priced and reported according to the Separation and Information Standards proposed
elsewhere in the rules. Examples of such services include payroll, taxes, engincering,
legal, insurance, financial reporting or sharcholder services. Respondents propose to
permit either the utility or the parent holding company to provide these corporate
support services.

Respondents argue that joint corporate support permits the
utilities and their affiliates to increase efficiency and reduce costs by sharing corporate
functions, and these reductions will translate into lower prices for the affiliates’ goods
and services in the marketplace. Also, Respondents argue that since other large firms
have the incentive and ability to share corporate support functions among their various
business lines, Respondents should not be competitively disadvantaged vis a vis these
other farge firms. They argue that the distinctions set forth in Petitioners’ rules as to
what types of corporate support are appropriate to share are arbitrary. Petitioners
point out, for example, that umbrella insurance policies that cover all entities in a
corporate family for risks are less expensive than purchasing separate coverage for each

enlity. Consolidation of financial reporting is necessary to comply with legat
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requirements to prepare consolidated financial information such as annual reports.
They also argue that diversified enterprises commonly share legal and engincering
services. Respondents point out that FERC has approved the shared use of computer
systems by interstate pipelines and their gas marketing affiliates, as long as confidential
information is protected from disclosure through the use of passwords or identification
codes.

Respondents also object to Petitioners’ pr'oposal because it
would requite that the holding company, not the ulility, provide the shared corporate
services. Respondents do not sce the difference between the same employces providing

the same types of services, whether they are employees of the holding company or the

utility. ‘

PG&E ES agrees with Respondents, as does Washington
Water Power Company. NAESCO believes that utilities and affiliates may share
administralive or support services (i.e., for accounting or legal services) where the
utility allocates the costs of such staff time to the affiliate.

The Joint Petitioners Coalition proposes that as a general
principle, a utility and its affiliate may use joint corporate support provided by the
parent or holding company, or by a separate affiliate created to perform shared
corporate services. They agree with Respondents that the shared support should be
properly accounted for pursuant to other provisions of the proposed rules. Petitioners
also provide a detailed list of the lypes of support services that can and cannot be

shared."

" For example, sharing payroll, taxes, shareholder services, insurance, financial repoiling, corporate
accounting and security, human resourdes (compensalion, benefits, employment policies) employee
tecords, corporate legal unrelated to marketing or regulatory issues (such as labor, civil litigation and
general corporate areas) and pension management is appropriate; sharing state and federal regulatory
affairs, regulatory legal and lobbying, employee receuiting, other financial planning and analysis, hedging
and finarkial derivatives and arbitrage seivides, gas and electric purchasing for resale, purchasing of gas
teansporlation and storage capacity, purchasing of electric transmission, system opetations, and
marketing is not. '
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Petitioners argue that their detailed rule is preferable,
because it not only provides a list of what services are permissible, but what services are
not. They believe that their compromise proposal which permits, for example, the
shared use of corporate legal services unrelated to marketing or regulatory issues while
prohibiting shared legal service relating to marketing and legal affairs, is appropriate to
protect and prevent the exchange of market-sensitive and regulatory strategy
information that could significantly benefit a utility affitiate while disadvantaging its
competitors. The other categories listed include instances where the sharing of

corporate support could provide a means to transfer confidential information, create the

opportunily for preferential treatment, lead to customer confusion or create significant

opportunities for cross-subsidization of affiliates. They argue that D.97-05-040, slip at
p- 68, paragraph 7, provided that the affiliated entity should have, among other things,
separate computter systems.

Discussion

It is unclear that permitting the utilities and affiliates to
share corporate support will actually translate into a competitive market. However,
such sharing of centralized functions generates scope economies and as such can
increase production efficiency. As pointed out by the CEC in the previous section, we
must weigh the benefits of short-term scope economies against the long-term goal of
fostering a robust and compelitive marketplace. We believe that the correct balance is
captured by the Pelitioners’ proposal, which places clear limitations on corporate
supporl in areas where this would give the affiliate an unfair competitive advantage, as
modified to better ensure adequate corporate governance and oversight.

We also provide for the utility to demonstrate in its
compliance plan the adequacy of specific mechanisms and procedures in place to ensure
the wtility follows the mandates of the rule and does not use joint corporate support

services as a conduit to circumvent these rules.
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e) Plant, Facilitles and Office Equipment
The Joint Ulility Respondents propose that to the extent

practicable, affiliates should acquire, operate, and maintain their own facilities and
equipment. Respondents’ proposal provides that facilities should not be shared if the
sharing would enable the affiliates to access information that the utility could not
otherwise provide to the affiliates under the rules. However, the rule does not prevent
sharing for economies or efficiencies.

Respondents argue that its proposed rule is appropriate
since the Commission should restrict the sharing of facilities only where there is a
tangible risk of compromising another principle underlying affiliate transaction rules.

They believe that Petitioners’ proposal is too broad in that it precludes an affiliate from

taking advantage of economies of scale when there is no risk of information sharing.

Respondents prohibiting sharing to the extent practicable is intended to address
unusual situations where sharing is needed as practical matter. Respondents also argue
that shared computer systems is appropriate provided the appropriate password
protections and firewalls are in place. They point to FERC’s rule governing the sharing
of computer systems by natural gas pipelines and their marketing affiliates.

EE1 agrees that shared facilities represent potential sources
of economies that the Commission should permit, provided there is appropriate cost
allocation.

Petitioners object to Respondents’ proposal because the
requirement to maintain separate facitities and equipment “to the extent practicable”
creates an enormous loophole in the rules. They urge adoption of a rule which
prohibits a utility and affiliate from sharing office space, equipment, or access to
computer or information systems. Petilioners’ proposal states a preference for physical
separalion of offices, but permits shared office space if the entilies use separate elevator
banks or security controlled access. The proposal states that it does not preclude a
utility from realizing certain economies of scale or sharing certain corporate support

provided by the holding company, discussed in other sections.
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Petitioners argue that sharing office space and equipment
creates a potential for the unauthorized transfer of information between a wtility and
affiliate which could be used to unfairly advantage a utility’s affiliate in a competitive
market. They state that Edison’s and PG&E'’s encrgy marketing affiliates are located in
separate buildings, so that the proposed building /office separation requirement should
not be problematic. They also point out that sharing of computer systems (which the
Commission prohibited in D.97-05-040) raises the additional concern of sharing billing
services. The affiliate’s ability to use the utility’s billing services creates the perceived
threat that if those services are not also paid for by the due date, utility service would
be discontinued. Petitioners argue that this would result in a lower bad debt rate for
affiliates, which is a key advantage in a competitive market. Also, it would permit the
affiliate to charge less for these services than its competitors. Petitioners argue that if
joint billing is permitted, it should be permitted as a non-discriminatory unbundled
tariff service available for all market participants.

PG&E ES believes Petitioners’ prohibition on sharing
computer systems is overbroad with respect to accounting, reporting, and other
corporate services. However, it believes that Respondents’ proposal permitting sharing
for economies and efficiencies is an exception that would swallow the rule since services
would not be shared unless that was the most economic way of providing them.

Petitioners’ proposal better guarantees that the affiliates
should acquire, operate and maintain their own facilities and equipment. The language
in Respondents’ rule requiring separation “to the extent practicable,” combined with
the language permitting “resource sharing for economies and efficiencies” could indeed
swallow the general rule requiring separation.

However, we modify Petitioners’ proposal in light of our
rule regarding corporate support. We permit the utility, the holding company, or a

separate affiliate created solely to perform corporate support services, to provide such

support. We viety this exception as narrow, and it does not encompass services related

to markeling, such as a utility offering joint billing services exclusively to an affiliate.

However, the uiility can still offer joint billing services pursuant to 2,97-05-039, where
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we permitted the distribution company to bill for the energy service provider, provided
that this scrvice is available to all energy service providers. This exception is in keeping
with the general spirit of this rule, because it does not permit the utility to leverage its
monopoly status in the distribution area solely for the benefit of its affiliate. (See

Rule VC.))

f) Employees

The rules addressing employee issues elicited much
comment. In addition to the Joint Utility Respondents and Joint Petitioners Coalition, a
number of parties including the CEC, DGS/UC/CSU, NAESCO, Washington Water
Power, PG&E ES, CAPHCC, Texaco, and ORA ¢commented on the arca of employee
movement, and in particular, proposals addressing the temporary sharing of employces
between the utility and its affiliates. The main issues in this category are the (1)
separation and use; (2) transfer; (3) tracking; and (4) transfer periods of employees.

Separation and usé of employees

Respondénls and Petitioners differ with respect to the class
of employees these rules should apply to. In a rule on the separation of employees,
Respondents propose that a utility employee may not concurrently be the employee of
the affiliate. Respondents exclude the board of directors from this rute. However, in a
rule on the use of employces, Respondents propose that utilities can “temiporarily”
share an employee’s time with an affiliate for less than one year continuously, or for less
than 50% of an employee’s time intermittently, with certain documentation
requirements.

Respondents argue that a prohibition on shared directors of
a utility and affiliate constitutes an unwarranted intrusion on corporate governance.

Directors would be bound by rules restricting the transfer of utility information.

Respondents also support their proposal for temporary or intermittent employee

assignments as mutually beneficial to a utility and its affiliate in allowing cach to obtain
specialized expertise for a limited period, and allowing the utility and affiliate to more

fully use their personnel. Such temporary assignments also allow employces to gain a
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variety of employment experiences. Respondents argue that possible ratepayer harm is
ameliorated by the compensation provisions of their proposed rule, by the loaned
employee’s agreement not to transfer information, by not using marketing employees in
a similar fashion, and by requiring a temporarily assigned employee to execute a
nondisclosure agreenient. Respondents also believe that Edison’s holding company
decision is consistent with its proposal.

Petitioners believe allowing joint utility /affiliate board
members invites the potential for improper information sharing and other problems

that restrictions on employee sharing are designed to prevent. They also bélieve that

" the proposed conditions for temporary or intermittent assignment of employees are

unenforceable, vague and difficult to monitor. Petitioners point out that their proposal,
which does not permit a utility to make temporary or intermittent assignments or
rotations to its affiliates, is clear, enforceable, and consistent with D.97-05-040, slip op.
at 67, which prohibits shared employees and is similar to the tules the Commission
adopted for gas utility procurement in D.91-02-022, 39 CPUC2d 321, 332, Appendix A,
para. 2

PG&E ES believes that Petitioners’ proposal is too harsh on
employees and would deny them promotional opportunities. However, PG&E ES also
finds Respondents’ rule “troubling” because it allows for the constant movement of
employees from utility to affiliate. NAESCO believes that utility employees ¢oncerned
with marketing or the provision of energy services should not be shared with an
affiliate in the business the utility is conducting in the utility’s service territory.
DGS/UC/CSU and CAPHCC reject the concept of shared employees. ORA is

concerned that no safeguards exist to prevent a utilily employce perforning vital utility

" “Employees of the gas utitities shall not perform any functions for utility affiliates except
those services which they offer to others on an equal basis, and utilities shall not share
employees with marketing affiliates.”
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work to be diverted to work for the affiliate. The CEC comments that allowing a utility
employee to spend a little less than half a year working for an affiliate is hardly a
“temporary” assignment. They also note that ratepayer funds would pay for the
employee costs, and believe that allowing these assignments would create a ratepayer
subsidy of the utility affiliate.

We want our adopled rules to be clear and enforceable.
Respondents’ proposal defines “temporary” with a broad brush, and essentially
nullifies their rule prohibiting shared employees. We agree with the CEC that allowing
an employee to work for an affiliate a little under a year at one time, or intermittently
for a little under 50% of an employee’s time, is hardly a temporary assignment.
Moreover, our adopted rules, particularly regarding nondisclosure and separation, will
be almost impossible to monitor with this provision. For example, our adopted rule
regarding separate facilities would prove to be meaningless if many employees could

intermingle betiveen the utility and affiliate. As another example, Respondents’

proposal would not permit a utility marketing employce with access to customer

information to be used in a similar capacity by an affiliate within a utility’s service
territory. But that utility employee could still be used by the affiliate in another
capacity that has contact with marketing employees of an affiliate. Such a situation
would make enforcement of this rule problematic. Moreover, the incentive underlying
Respondents’ proposal could also work against the best interest of the ratepayer. There
is little incentive under Respondents’ proposed rule to keep an employce who is vital to
the operations of the utilily from being loaned to the affiliate at a time when that
employee is needed by both companies.

We sympathize with the concept that employces would
want the widest promotional opportunities available to them. However, our adopted
tule (sce Rule V G) provides the best balance between this concern and our concerns
regarding cross-subsidization, competition, and inappropriate transfer of information.
If an employce wants a varied employment history, that employee has the opportunity

to permanently transfer to the affiliate pursuant to our adopted rules.
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Edison’s holding company decision does not support
Respondents’ position. In that decision, the Commission permitted the sharing of
utility personnel with the holding company in performing certain corporate functions,
and the sharing of certain support personnel in instances where it is not practical for the
subsidiary to have its own administrative staff. (D.88-01-063, 27 CPUC2d 347, 387,
Appendix C, II-D.) D.83-01-063 does not stand for the broad proposition that all
employees should be shared, or “temporarily” loaned, to the utilities’ affiliates.
Moreover, the Commission issued this decision in 1988, well before we determined to
open the electric industry to compelition. Petitioners’ proposal, which we adopt,
permits the sharing of employees to the extent permitted in the rule on shared
corporate support.

We also adopt Petitioners’ recommendation, as modified,
prohibiting joint utility/affiliate board members and also extend it to joint corporate
officers. Our concern with information sharing underlies this area as well. Although
both officers and board members would undoubtedly do their professional best to
abide by any nondisclosure rules and nondisclosure agreements, it is difficult to
monitor against inadvertent information sharing. In instances when this rule is
applicable to holding companies, we will allow any board member or corporate officer
to serve on the holding company and with either the utility or affiliate (but not both). In
cases where the utility is a multi-state utility, is not a member of a holding company
structure, and assumes the corporate governance functions for the affiliates, the
prohibition against any board member or corporate officer of the utility also serving as
a board member or corporate officer of anaffiliate shall only apply to affitiates that
operate within California. This exemption is needed to allow for the holding company
board, or in the case of multi-state utilities, the utilily board, and its officers to ensure
adequate governance and oversight. In the case of shared directors and officers, a
corporate officer from the utility and holding company shall verify in the utility’s
compliance plan the adequacy of the specific mechanisms and procedures in place to
ensure that the utility is not utilizing shared officers and directors as a conduit to

circumvent any of these rules.
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Transfer of Employees

The Joint Utility Respondents propose that the utility may
transfer employces from the utility to the affiliate if it pays a transfer fee of 25% of the
employces’ utility base annual salary, unless the utility can demonstrate that some
lesser percentage (equal to at least 15%) is appropriate for the class of employee.
Respondents propose this fee should not apply to (a) non-managenent employees;
(b) employees hired by an affiliate because the utility function they perform has been
eliminated or substantially curtailed as a result of electric industry restructuring; or {c)
employeces moved to the parent holding company or an affiliate that provides only
corporate support services. They propose that the transaction be reported consistent

with Commission teporting requirements. Respondents believe that these requirements

are in large part consistent with their past holding company decisions, are reasonable,

and are designed to remove unwarranted and perverse incentives that could result in
the utilities terminating employees because of the imposition of uneconomic fees. They
also believe that as services are unbundled and discontinued or moved to affiliates,
utility employees should have the flexibility to move to an affiliate without triggering a
transfer fce. They believe that if the transfer involves nonmanagement personnel, no
“headhunter” cost is involved, so there is no additional ratepayer expense.

The Joint Petitioners Coalition would assess a 25% transfer
fee for all utility employces transferred to the affiliate except for employees transferred
to the parent holding company to provide corporate support services, if these services
are solely provided by the parent. The transfer fee should apply to the employees’ base
annual compensation, instead of base annual salary as proposed by Respondents.
Petitioners believe the 25% transfer fec is appropriate for all employees, including
clerical employees or those whose function is eliminated due to restructuring. They
note that the transfer of non-managerial employees, including secretaries, to the affiliate
can result in enormous advantages to the affiliate for which the ratepayers should be
compensated. Petitioners argue that Respondents’ exceptions to the rule make it more

complex and difficult to enforce.
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In PG&E's holding company decision, we adopted a transfer
fec provision similar to that adopted in SDG&E’s holding company decision,
D.95-12-018, slip op. at 45, Ordering Paragraph 8. This condition recognizes the
ratepayers’ costs expended in hiring and training employees and in losing talented
utility personnel to the holding company or the affiliates. (See D.96-11-017, slip op. at
38.) It provides for a 25% transfer fee of the employees’ base annual compensation for
all nonclerical personnel, unless the utility can demonstrate that some lesser percentage
(up to 15%) is more appropriate for the class of employee.

Even in light of electric industry restructuring, it is still
necessary to ensure that ratepayers are reimbursed for the costs incurred in hiring and
training personnel. The transfer of these personnel can result in enormous advantages
for the affiliate. The rule adopted in the holding company cases gives the utility an
opportunity to demonstrate that a lesser percentage than 25% is appropriate in
individual circumstances. We continue this flexibility in light of the personnel changes
likely to occur as a result of restructuring. We also continue to exempt clerical
personnel from this rule. We also exempt personnel transferred to a holding company
or a separate affiliate performing corporate support functions, provided that that
transfer is made in the initial implementation period of these rules or pursuant to a §
851 application or other Commission proceeding. The rule will apply to subsequent
transfers of all covered employees at a later time. Finally, not only should the utilities
report these transactions consistent with Commission reporting requirements, they
should credit ratepayers in appropriate accounts to ensure that they receive the fees.

Tracking of Employees

The Joint Utility Respondents and Joint Petitioners Coalition

agree regarding the tracking of employee movement. The rule requires a utility to track
8 8 8 4 ploy q y

and report all employce movement between a utility and an affiliate. We interpret this
rule to mean that utility should track this movement according to all exisling
Commission requirements. (Sce e.g., the Affiliate Transaction Reporting Decision,
D.93-02-016, 48 CPUC2d 163, 171-172 and 180 [Appendix A, Section I and Section 11 H).)

This rule is reasonable and we adopt it.
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Transfer Periods of Employees

The Joint Petitioners Coalition proposes a rule requiring an
employee transferred from the utility to the affiliate cannot return to the utility for two
years. If that employee does return, the employee cannot transfer to the affiliate for
three years. Petitioners state that one of the methods of transferring vatuable and
compelitively advantageous information and experience between a utility and affiliate
is through the repeated transfer of employees back and forth. Placing specific time
limitations on transfers or rotating employment would prevent repeated or short-term
transfers or hiring and re-hiring of ¢ertain personnel between the utility and affiliate.

Respondents oppose such a rule, and do not believe an
additional rule is required in this area. The CEC believes that Petitioners’ rule protects
against utility employees moving back and forth between utility and affiliate, and
providing critical market information to the affiliate. The CEC is concerned that
Petitioners’ proposal could cause potential hardship for an employee who might want
to transfer back to the utility if the affiliate goes out of business during the restricted
period, and suggests relaxing the provision if the affiliate goes oul of business.

Respondents have not demonstrated how our adopted rules
can address the “revolving door” concems raised by Petitioners and CEC without some
rule in this area. However, we modify Petitioners’ proposal so that an employee who is
transferied from the utility to the affiliate cannot return to the utility for one year, and
that if that employee does return to the utilily, the employee cannot then transfer to the
affiliate for two years. We also agree with the CEC that the rules should accommodate
the transfer of employees whose affiliate has gone out of business. We therefore modify
Petitioners’ proposal to provide that the rule should not apply if the affiliate that the
employce transfers to goes out of business within the one -year period. We also adopt

the clarification suggested by the CEC that employees transferred from the utility to the

affiliate are expressly prohibited from using information gained from the u'lilily ina

discriminatory or exclusive fashion, to the benefit of the affiliate or to the detriment of

its competitors.
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Taking of Information

The Joint Petitioners Coalition propose a rule which
prevents a utility employee hired by an affiliate from removing or otherwise providing
the affiliate with proprietary property or information. Petitioners propose that to the
extent that an affiliate possesses information or documents which an affiliate would
othenwise be precluded from having pursuant to these rules, a rebulttable presumption
should exist that the transferred eniployee improperly provided such information to the
affiliate. Respondents'db not believe this additional rule is required.

Even lhoUgh the other rules appear to preclude such a
transfer, we think it is useful to emphasize thata utili‘ty»employee hired by the affiliate
shall not remove any information or documents to the affiliate which the affiliate would
be precluded from having according to these rules. However, we do not see a need to
establish rebuttable presumptions at this iime. Therefore, we adopt Petitioners’

proposed rule as modified.

g)  Research and Development
Petitioners propose that a utility shall not share or subsidize

costs with its affiliates associated with research, development and demonstration
(RD&D) activilies. Petitioners argue that this prohibition is necessary to prevent
ratepayer subsidization of affiliate activities. Respondents do not believe this rule is
necessary. They argue that the Commission has removed most of the RD&D funding
from utility control, and has transferred such funds to the CEC for administration and
control. Remaining funding from ratepayer sources is modest and limited in scope.
Respondents argue that if utitities decide to pursue corporate RD&D programs using
discretionary funding, they should be able to do so in a cost-effective manner, which
may include joint programs with affiliates. Respondents believe that their proposed
rules regarding pricing and information sharing address this issue. Respondents also
argue that this proposed rule cannot be reconciled with the Commission’s recent
decision adopting a Technology Commercialization Incentive Procedure for Edison in
Resolution E-3484.
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Petitioners’ proposed rule addresses ratepayer funding of
joint RD&D projects with an affiliate, to prevent ratepayer subsidization of affiliate

activities. Petitioners’ rule is more consistent with our preference for separating utility

and affiliate functions, rather than merely tracking them through pricing mechanisms.

Petitioners’ rule is also more consistent with our adopted rule preventing the sharing of
proprietary information except in limited circumstances. We do not see inconsistencies
with Resolution E-3484, since that resolution did not address or permit j(_)int funding of
RD&D activities betiveen a utility and its affiliate. We therefore adopt Petitioners’
proposal. (See Rule VES5.)

h)  Affiliate Audit

Petitioners propose a rule which limits a utility’s
performance of audits of its affiliates to only the extent required to assure proper
payment for or receipt of gobds, products, or services consistent with these rules. Any
other audits should be performed by independent auditors. Respondents believe this
rule is inappropriate and unnecessary.

We do not adopt an additional rule here. Our adopted rule
on corporate support provides for situations where a ulility and affiliate can share joint
corporate support aclivities. To the extent that audits fall within this rule, they are
permitted. However, audits performed to ensure compliance with these rules should be

performed by an independent auditor. (See compliance discussion below.)

i) Transfer of Goods and Services
Petitioners and Respondents agreed on a proposed rule

regarding the pricing provisions of the transfer of goods and services. The consensus
rule provides for transfers from the utility to affiliates at fair market value when the
goods or services are produced for sale (using the regulated prices as fair market value

where applicable) and otherwise at fully loaded cost plus a five percent adder to labor
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costs.” Respondents explain that this rule prevents cross-subsidization, since the
affiliate will compensate a utility for its fully loaded costs, except where a utility offers
the service generally. In that instance, affiliates will pay the same market price that
unalffiliated parties pay.

Respondents also state that the proposed rule prevents
cross-subsidization where the affiliate provides goods or services to the utility. If
ratepayers receive the goods or services at market price, there is no affiliate cross-
subsidization; the utility is not paying more for an affiliate’s service than it is worth. If
the affiliate does not offer the goods or services generally, respondents believe that no
objective market price is available, and the wtility will instead be charged cost.

This consensus rule is reasonable, but we add minor
modifications to more fully prevent ratepayer subsidization and to add clarification.
We clarily that a utility or affiliate may price at fair market value when it offers those
goods and services on a nondiscriminatory basis. We also modify the proposed rules to
provide that transfers from an affiliate to a utility of goods and services that the affiliate
does not generally offer should be priced at the lower of fair market vatue or fully
loaded cost. We intend this modification to address the situation in which a good or
service may be offered on the open market and have a fair market value, but the affiliate
does not offer such service generally. In thatinstance, to prevent ¢ross-subsidization,
the ratepayer should only pay the lower of the fair market value or fully loaded cost.

We also address PacifiCorp et al.’s concern that the proposed
consensus rule is too narrow by providing that, for goods and services for which the
priceis regulated by the Commission or FERC, that regulated price should be deemed
to be the fair market value. These parties believe that the rule should be modified to

read “for goods or services for which the price is regulated by a state or federal

regulatory agency” to reflect the fact that the price might be regulated by another state

" The parties also agree to define fully loaded cost as the direct cost of goods or service plus all
applicable indirect charges and overheads.




R.97-01-011, 1.97-04-012 ALJ/)))/sid *

commission, FERC or the Federal Communications Commission. We adopt these
parties” modifications, except to note that if more than one state commission regulates

the price of goods or setvices, this Commission’s pricing governs. (See Rule V H.)

J), Transfer of Assets
Respondents propose that transfers of assets or the right to

use assets between a utility and its affiliate should be priced at fair market value,
provided that transfers of assets valued at $250,000 or less may, at the transferor’s
option, be priced at net book value. Respondents argue that this proposal essentially
reslates existing Commiission pricing policy, except that it increases the de minimus
exclusion from $100,000 to $250,000. Respondents state that this higher monetary figure
is appropriate in that it not only reflects today’s higher costs, but also recognizes that
hiring appraisers is expensive.

Petitioners do not believe this rule is necessary. They object
to the increase from $100,000 to $250,000 as unjustified and unfair to ratepayers. Also,
several holding company decisions require, the utility proposing such a transfer to
provide 30 days’ notice to the Commission. They believe this is a reasonable
requirement which should be maintained. Finally, Petitioners argue that the existing
rules recognize that in some instances, royalty payments from an affiliate may be
required to adequately compensate ratepayers. DGS/UC/CSU do not support the rule,
arguing that all transfers should be at fair market vatue,

Respondents’ proposed rule adopts portions, but not all, of
existing holding company rules in this area. We find Respondents’ selective proposal in

this area more difficult to enforce than abiding by the existing rules, and therefore do

not adopt their proposed rule. Nor do we find it necessary to increase the de minimus
exclusion from $100,000 to $250,000.

k) Separate Entitles
Petitioners and Respondents agree to a consensus rule that

the wtility and its affiliates should be separate corporate entities. PacifiCorp et al.

believe this rule is ambiguous or surplus to the definition of affiliate. They also state

-70-
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that the Commission should not prohibit utilities from directly marketing energy and
energy-related products and services. We do not believe this rule is surplus; rather, it is
in keeping with our desire to ensure separate operations to the extent practicable. We

therefore adopt this consensus rule. (See Rule V A))

1) Separate Books and Records
Petitioners and Respondents agree that a utility and affiliate

should keep separate books and records, and that ulility books and records should be
kept in accordance with the applicable FERC Uniform System of Accounts (USOA) and
Generally Accepted Accounting Procedures. We adopt the ¢consensus rule, but note
that its silence as to how affiliates should maintain their books does not supersede the
directives of the utilities’ individual holding company decisions.

The consensus rule also provides that the books and records
of affiliates shall be open for examination by the Commission and its staff consistent
with the provisions of PU Code § 314. This proposed rule restates and summarizes the

provisions of § 314. By adopting this condition, we remind the ulilities that we will

interpret § 314 broadly, in a manner not necessarily limited by the principle of relevance

to an open proceeding, since the Commission’s inspection rights under § 314 are not
limited to particular proceedings. (See D.96-07-059, slip op. at p. 23.) We also note that
various Commission decisions addressing a particular utility’s formation of a holding
company address presumptions of validity of any Commission request for books and
records under § 314. These particular rules remain in force since they are more detailed
in scope and do not conflict with the rule we adopt today. (See Rule V B.)

We also note that under the Public Utility Holding Company
Act, 15 US.C. § 79 et seq., in order to obtain an exemption from the Act, a ulility’s
foreign affiliates rely on the Commission’s certification to the Securities and Exchange
Commiission that we have the authority and resources to protect ratepayers subject to
our jurisdiction. We therefore intend this rule and § 314 to apply to the books and
records of a utility’s foreign affiliates, which books and records should be made

available at the utility’s headquarters for our review upon request. Moreover, we note




R.97-04-011, 1.97-04-012 ALJ/JJj/sid *

our authority under § 313 to require a public utility to produce within the state books,

accounts, papers, or records kept by the public utility outside the state.

7. Regulatory Oversight

a) Existing Rules
Petitioners and Respondents propose a consensus rule that

existing Commission rules for each utility and its parent holding company should

continue to apply except to the extent they conflict with these rules. In cases of a

conflict, the rules adopted today shall supersede prior rules and guidelines. However,
nothing shall preclude a utility or its parent holding company from adopting other
utility-specific guidelines, with advance Commission approval.

This rule is reasonable and we adopt it (sce Rules 11 E), with
the proviso that when existing utility-specific holding company rules are more detailed
but harmonious with the rules we adopt today, the ulility should abide by both rules.
(Sce, for example, our discussion on the availability of a utility’s and an affiliate’s books
and records to Commission staff under PU Code § 314, above.) We adopt the consensus
rule, but do not supersede existing utility-specific rules which presume validity of
Commiission requests under § 314. (See Rule V B.) We also note that nothing in this
rule prevents the Commission from adopting other utility-specific rules if appropriate.
For example, Phase 2 of PG&E’s holding company application is still in progress, and
the Commission might deem it necessary to adopt other conditions in response to, inter
alia, the ORA audit.

b) Witness Avalilabliity

Petitioners and Respondents propose a consensus rule that
affiliate officers and employees shall be made available to testify before the Commission
as necessary or required, consistent with the provisions of PU Code § 314. We agrce
this rule is reasonable, but clarify that it applies to ulility holding company officers and
employees, as well as affiliate officers and employees. This is consistent with the
language of § 314, and the individual utility’s holding company decisions. (See Rule VI
D.)
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¢) Compliance Plans
Petilioners propose a rule stating that the utility should

demonstrate to the Commission that there are adequate procedures in place that will

prevent the sharing of information with its affiliate that is precluded by these rules.

Petitioners propose that the utility should file a compliance plan within 30 days after

the adoption of the rules and annually thereafter. Petitioners also propose that upon
the creation of a new affiliate, a utility shall immediately notify the Commission and
interested parties of the creation of the affiliate and file within 60 days a report to the
Commiission describing how the utility will implement these rules with respect to the
new entity.

Respondents believe that the Commission order will require
the filing of a compliance plan, and therefore no additional rule is necessary.

No later than December 31, 1997, the utilities should file a
compliance plan demonstrating to the Commission that there are adequate procedures
in place implementing the rules we adopt today. The utilities shall file these compliance
plans as an advice letter with the Commission’s Energy Division and serve them on the
service list of this proceeding. The utilities’ compliance plans will be in effect between
their filing and a Commission decision on the advice letter. A utility shall file a
compliance plan annually thereafter using the same advice letter process when there is
some change in the compliance plan (i.c., a new affiliate has been created, or the utility
has changed the compliance plan for any other reason). (See Rule VI Al) Moreover,
utilities should immediately notify the Commission of the creation of a new affiliate
which is covered by these rules. No later than 60 days after the creation of this affiliate,
the utility shall file an advice tetter with the Energy Division of the Commission, and
serve it on the parties to this proceeding. The advice letter should demonstrate how the

utility will implement these rules with respect to the new entity. (Sce Rule VIB.)

d) Annual Affillate Audit
Petitioners recommend that the utility should have annual

audits prepared by an independent auditor to verify compliance with these rules.
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Respondents oppose this rule as both unnecessary and burdensome. We find merit to
this proposal to verily compliance with these rules, and believe that the requirenient for
the utilities to have annual independent audits is appropriate. We are in a transition
period to a competitive marketplace, and the utility’s business will be undergoing
changes in rapid fashion. An annual audit, at least in the first three or four initial
transition years, is critical to ensure compliance with these rules. Once the ulility’s
independent auditor performs the initial annual audit, subsequent annual audits should
not be burdensome. These audits should be at shareholder expense. (See D.95-12-018,
SDG&E Holding Company Decision, slip op. at p. 43, ordering paragraph 4.)

We therefore direct that no later than December 31, 1998,

and each year thereafter, the utility should file with this Commission an audit prepared

by an independent auditor which verifies compliance with the rules set forth herein.

The auditors should have the same access to information as an auditor performing the
review under, inter alia, PU Code §§ 313, 314 and 797. The utilities should file this audit
with the Energy Division of the Commission and should serve it on all parties to this
proceeding. The Commission and its staff should review this audit. By adopting this
rule, we do not preclude the Commission from undertaking an independent audit
pursuant to, inter alia, PU Code § 797. Nor do e preclude previously ordered audits
in individual utility holding company decisions from proceeding as we have directed.
(See Rule VIC.)
&) Reporting

Respondents propose that the Commission’s existing general
and utility-specific reporting requirements on Affiliate Transactions shall remain in
force, except as modified in this decision. Petitioners state that the record keeping and
compliance rules they propose elsewhere in their rules are necessary.

We address Petitioners’ other proposals in this area
clsewhere in this decision. Respondents’ proposed rule here is consistent with the
consensus rule that existing Commission rules should remain in effect except to the

extent they conflict with these rules. We therefore adopt Respondents’ recommended
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rule, with the explanation that the utility should comply with any other Commission

repoiting requirements that may appear in a decision or rule other than the Affiliate

Transaction Decision, 48 CPUC2d 163, except to the extent that they are modified by
this order. (Sece Rule 11 E)

8.  Utility Products and Services
The OIR/Oll recognizes that all energy utilities and their affiliates

should be on an ¢qual footing with regard to entry into the unregulated market for
eneigy products and services. The OIR/OII notes that SoCalGas had proposed
flexibility in introducing new products and services in its performance-based
ratemaking (PBR) application, A.95-06-002. The question of whether energy utilities,
generically, should be required to conduct unregulated or potentially competitive
activities, like the marketing of new products and services discussed in SoCalGas’
proposal, through affiliate companies and if so, under what rules and criteria, should be
addressed by the parties as they discuss utility /affiliate standards of conduct. Many
parties addressed this issue, while only several made a specific proposal. We address
the specific proposals below. Before so doing, it is helpful to summarize our directives
in the SoCalGas’ PBR decision (D.97-07-054, slip op. at 60-64) to put the parties’
positions and our determination in this docket in better context.

SoCalGas PBR

In SoCalGas’ PBR application, SoCalGas sought authorization to
offer on a competitive and unregulated basis products and services that it has not
previously offered. SoCalGas also sought authorization to provide support to its
unregulated affiliates for their offering of new products and services. SoCalGas stated
that these new products and services would be provided entirely at shareholder risk,
and would not be funded by the rates charged for ulility service. It asked us to agree
that the prices, terms and conditions for new products and services would not be
regulated; that the profits or losses should flow entirely to sharcholders; and that
existing products and services offered on an unbundled basis in the future would be

treated the same as new utility-related products and services.
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We declined to adopt SoCalGas’ proposal on an interim basis, but

did so without prejudice to SoCalGas renewing it or another proposal in this docket.

We delincated a number of questions arising from the proposal that may need further
consideration. This delineation provides guidance for our fusther deliberations in this
docket.

First, SoCalGas did not clearly specify the types of producits and
services which it sought to offer on an unregulated basis. We noted that other parties
raised legitimate concerns about the types of services SoCalGas would offer,
particularly concerning the unbundling of traditional services.

Second, SoCalGas did not offer explicit criteria to define the
relevant markets in which SoCalGas sought entry on an unregulated basis, ie., the
criteria and process the Commission should use to determine the relevant market, the
degree of competition or the extent of SoCalGas’ market power.

Third, SoCalGas did not propose the regulatory tools which would
be used to prevent cross-subsidization between the services SoCalGas would ¢continue
to provide on a monopoly basis and those it would provide as compelitive services.

When we permitted SoCalGas to renew its request in this
proceeding, we also stated that the level of detail that we would expect of a proposal to
offer new products and services is equivalent to that set forth when we adopted the
three categories of services for telecontmunication products and accompanying
safeguards. (See D.89-10-031,) Finally, we recognized that if SoCalGas expands its
current service offerings or gains approval for new products and services, it may be
able to increase its net revenues. We viewed this as a type of produclivily improvement
consistent with the goals of PBR. We stated that under the 'BR we adopted in
D.97-07-054, returns above the target arising from either cost decreases or revenue
increases will be shared between ratepayers and sharcholders.

SoCalGas' and SDG&E's Proposal in thls Proceeding

The Joint Utility Respondents did not submit an initial proposal on
this issue, although they stated that they hoped to in the future. SoCalGas and SDG&E

proposed separate rules on this subject. These rules altow utilities to provide both
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tariffed and nontariffed scrvices. Descriptions of nontariffed services include non-
energy, business to business, ancillary services and experimental technologies. The
proposal provides that shareholders should fund the incremental cost of the nontariffed
products and services, and should receive all of the revenues.

Edison stated its interit to develop rules in this area. Since that
time, Edison filed A.97-06-021, a proposal for the treatment of revenues from new
products and services offered by the wutility. PG&E believes that there has not been
sufficient time for the parties to explore this proposal, and recommends that the
Commission defer ruling on this issue to another phase of this proceeding to commence
as soon as possible after reply comments are filed.

SoCalGas’ and SDG&E's proposal fails to address key issues set
forth in the SoCalGas PBR decision. Although the proposal delineates four categories of

potential products and services, they are broadly defined and do not set a nicaning(ul

limitation on the types of unregulated activities a utility can provide.

The proposal also does not offer specific criteria to define the
relevant markets into which SoCalGas and SDG&E seek entry on an unregulated basis.
For example, it does not answer the Commission’s question as to what criteria and
process the Cominission should use to determine the relevant market, the degree of
competition or the extent of the utility’s market power. This proposal does not offer a
way for the Commission to protect against cross-subsidization or anticompetitive
cffects. Itis also contrary to our statement in the SoCalGas PBR decision that ratepayers
as well as shareholders should share the revenues, since this proposal provides that
sharcholders should receive all the revenues from new products and services.

We have deferred resolution of this issue once in the SoCalGas PBR
and will not do so again. The Assigned Commissioners’ ruling and scoping memo did
not provide for separate phases, and we do not alter that procedural schedule. We do
not adopt this proposal because it does not address the points we set outin the
SoCalGas PBR decision, and does not contain the level of detail set forth when we
adopted the three categories of services for telecommunications products and

accompanying accounling safeguards in D.89-10-031, 33 CPUC2d 43.

-77-




R.97-04-011,1.97-04-012 ALJ/)J)/sid *

DGS/UC/CSV and NAESCO Proposals

DGS/UC/CSU and NAESCO recommend similar proposals.
DGS/UC/CSU believe that allowing regulated ulilities to offer competitive services
raises issues of cross-subsidization, unfair competition, increased costs for ratepayers,
and deteriorating services. DGS/UC/CSU are concerned that utilities might give
priority to competitive services vis a vis regulated services for the use of assets. They
also believe that utilities might be encouraged to acquire marginally necessary assets at
the expense of ratepayers in order to have the ability to provide competitive services.
Finally, even if shareholders fund these competitive services, DGS/UC/CSU are
concerned that ratepayers might accrue the risks. Therefore, DGS/UC/CSU propose
that utilities should not be allowed to provide a competitive service unless they can
demonstrate that (1) such provision will not result in cross-subsidization or unfair
competition, (2) there are clear benefits to ratepayers that substantially outiwveigh any
potential decreases in service and increase in risks, and (3) the service could not be
provided more appropriately by the utility’s competitive affiliate. NAESCO belicves
that there should be a strong presumption against provision of compelitive services by
the utility and that compelitive services should be transferred to an unregulated
affiliate. It offers essentially the same proposal as DGS/UC/CSU.

Although both the DGS/UC/CSU and NAESCO raise serious and

legitimate concerns, their proposal does not offer the utility specific procedural

guidance regarding seeking permission to offer new products and services, nor does it

meel the detailed criteria of the SoCalGas PBR. Moreover, it would be difficult to verify

points 1 and 2 of their criteria, so point 3 would probably be the outcome in most cases.

Joint Petitioners Coalition Proposals and October 23 Joint
Motion

In their June comments, Petitioners proposed that utilities should
not provide unregulated or potentially competitive activities, but that affiliates should
offer these activities. All products and services a utility offers to the public should be
offered according to the terms and conditions set forth in Commission-approved tariffs

or through an open, competitive bidding process. They reason that utility provision of
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unregulated or potentially competitive activities would result in improper ratepayer
cross-subsidization and market power abuse. Examples of such an advantage are the
preferential access to ratepayer-funded assets and the ability to charge for the new
service on utility bills.

The Joint Utility Respondents opposed this initial proposal. They
state that energy utilities have been engaged in the activities in question for decades. In
an effort to enhance the use of utility assets and infrastructure, the utilities historically
have sought uses for temporarily available capacity (e.g., space in utility fiberoptic
cables) and compatible secondary uses (e.g., leasing land under transmission lines to
nurseries). They state that this practice has generated substantial additional revenue,
without referencing the amount or percentage of revenues. These additional revenues
have reduced ratepayers’ costs for utility service and have furthered efficient use of

resources.

In their July comments, the Joint Petitioners Coalition proposed a

new rule which modifies Petitioners’ June filing. This proposal recognizes the potential
benefits to ratepayers and shareholders from using excess utility capacity to provide
new products and services on an untariffed basis and permits those benefits to be
realized. Pelitioners state this rule also recognizes the potential harm to both ratepayers
and compelitive markets if monopoly wtilities have unfettered discretion to pursue
unregulated activities.

Petitioners’ proposed rule provides that a utility may offer for sale
(1) tariffed products and services currently offered by the wtility; (2) unbundled
versions of currently-offered utility products and services on a tariffed basis; (3) new
products and services offered on a tariffed basis; and (4) products and services offered
on a nontariffed basis which use a portion of a utility asset, provided that use of that
asset does not affect the quality of the tariifed product or service. Petitioners’ proposal
specifically prohibits a utility from offering natural gas or electricity commoditly service
on an untariffed basis. Their list of what products a utility may offer is flexible, but
includes products and services which a utility can market with minimal or no

incremental capital, business risk, and management control. Petitioners’ rule lists the
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following examples: third parties’ use of utility land for nurseries or mini-storage, tease
of “dark” fiberoptic capacity, rental of available office space, third-party use of technical
employces on an “as available” basis, or licensing of exisling software or a patented
product or process.

Petitioners’ proposal also provides for advice letter approval of a
nontariffed product and service and for Commission adoption and utility establishment
of the following items before the utility could offer such services: (1)} a mechanism for
equitable sharing of benefits between ratepayers and sharcholders; (2) accounting
standards to prevent cross-subsidization; (3) periodic reporting and auditing
requirements; and (4) a complaint resolution mechanism.

SCUPP/IID’s proposal is similar to Petilioners’, except that it
would permit the utility to offer products and services for which it may require
additional capital, and may incur additional business risk. Examples include land
development, development of commetcial applications for utility-developed software,

third-party billing and phone services, equipment testing, meter repair, and calibration

and consulting services. A ulility would have to file an advice letter only to seck

Commission approval to offer products and services that might require additional
capital or incur additional business risk.

Respondents find the language of the proposals “generally
acceptable,” except for: (1) the limitation of nontariffed offerings to those that requiire
no incremental investment, liability, or management control, since sharcholders bear
these costs and investments; (2) Commission preapproval, which could be time
consuming and expensive, and require the release of competitively sensitive
information; and (3) tariffing all unbundled services, which should be dealt withon a
case-by-case basis. Respondents would not oppose a provision requiring advance
Commission notification before a new category of nontariffed product or service (e.g.,
land licenses on transmission rights of way) is offered. In their comments and at oral
argument, the parties stated that they were still negotiating this issue.

On October 23, 1997, ORA, TURN, SCUPP/1ID, SDG&E, Edison,

and SoCalGas (moving parties) filed a joint motion for adoplion of a rule governing
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utility products and services. The ALJ permitted parties to respond to the joint motion
no later than November 17. CAPHCC, Enron, and UC/CSU oppose the moving
parties’ proposal. The moving parties permit the utilities to offer products and services
similar to those delineated in SCUPP/11D)'s proposal, except delineated by category
instead of individual offering. The moving parties also provide for some other
procedural proposal and reporling safeguards.

The SoCalGas PBR required any new proposal regarding a utility

offering products and services to provide the level of detail and accounting safeguards

set forth in D.89-10-031. In D.89-10-031, 33 CPUC2d 43 at 125-126, the Commission
adopted three detailed categories of services for telecommunications products based on
how competitive the services were, and categorized of numerous existing services.

All three proposals are more general in their category delineation.
Also, none of the proposals include specific accounting safeguards. In D.89-10-031, the
Commiission required the telephone utilities to utilize a detailed cost methodology
based on the Federal Communications Commission’s cost allocation methods at 47 CFR
§ 64. (Id. at pp. 148-149.) Here, the proposals merely require the Commission to
provide for and the utility 1o establish a mechanism or accounting standard for
allocaling costs to prevent cross-subsidization. The proposals are also not as detailed as
D.89-10-031 with respect to delineating the degree of competition of various services.

Although we are not presented with any proposal that fully meets
the criteria set forth in the SoCalGas PBR decision, we adopt the rule proposed by the
moving parlies in part, with modifications. We adopt the moving parlies’ proposed
rule permitling a utility to offer existing or new products and services offered pursuant
to lariff. We also nete that while this rule does not grant the wtility authority to offer a
tariffed service outside of its service territory, it is not a limitation either.

With respect to nontariffed products and services, we modify the
moving parlies’ proposal for the reasons set forth below.

In this proceeding, the Commission and the parties are spending a
great deal of lime and resources developing rules to prevent cross-subsidization and

market power abuse between a utility and its affiliate. The specific concerns underlying
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the rulemaking and the rules adopted today are set forth in detail throughout this
decision. Asa resultof the rules adopted in this decision, in combination with existing
affiliate transaction rules, we have developed a body of regulation to prevent such
abuses.

We do not wish to adopt a mechanism by which the utility ¢can
citcumvent these rules by offering the products or services itself instead of through an
affiliate, especially when the utility’s offering is for a competitive or potentially
competiiim service and might interfere with the development of a competitive market.

Significantly, we re¢ognized in the SoCalGas PBR decision the utility’s market power:

“We also note SoCal’s argument that the Commission
should presume that if SoCal does not currently offer a
service, it cannot have market power with respect toit, and
it is therefore a competitive service. By the very nature of
SoCal’s monopoly position in the energy and energy
services market, its access to comprehensive customer
records, its access to an established billing system, and its
‘name brand’ recognition, it may be that SoCal enjoys
mgmﬁtant market power with respect to any new product or
service in the energy field.” (Id. at p. 63.)

We recognize that in some limited instances it may be appropriate

for a utitity to offer new nontariffed products and services in lieu of fequiring a_ll such
services to be offered by the affiliate. However, since we aré not presented with a
proposal that fully meets the criteria set forth in the SoCalGas PBR decision, we prefer
to adopt a narrow rather than a broad rule regarding nontariffed products and services.
The utilities argue that they should be able to offer nontariffed
products and services to use utility assets to their fullest. The rule we adopt permits a
ulility to offer new products and services on an untariffed basis provided the utility’s
offering is restricted to less than 1% of its customer base. This would address the
circumstances which the utilities delineate, such as excess land. Although the utilities
should still address the competitive market power issues in their advice letter filing, the
rule we adopt should minimize competitive and market power ¢oncerns since the new

product or service would not be offered to a large portion of the customer base. That in
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turn should minimize dispute and expedite advice letter approval. Additionally, in its
advice letter filing, the ulility should demonstrate that it has not received recovery in
the Transition Cost Proceeding, A.96-08-001, 6r other applicable Commission
procecding, for the portion of the utility assets dedicated to the non-utility venture.

As stated above, no party adequately addressed the appropriate
cost allocation methodology. However, we adopt the moving parties’ proposal here, as
it requires the Commission to approve and the wtility to establish an appropriate cost
allocation methodology before the utility can offer certain new products and services.

The rule we adopt incorporates the moving parties’ proposal to
delineate products and services by category instead of individual offering. We also
adopt the moving parties’ proposal permitling the utilities to offer tériffed or
nontariffed products or services offered as of the effective date of this decision, but only
for a limited time. The utilities must apply to the Commission by advice letter for

'cominuing authorization in compliance with the criteria set forth in Rule VII. We also

adopt, as modified, many of the moving parties’ prbcedural proposals and reporting

safeguards.

We do not adopt the moving parties’ recommendation for the
utility to establish a separate complaint resolution mechanism. However, we reject this
portion of the proposal without prejudice to it being raised in a subsequent rulemaking
on enforcement. (See Section 10 below.)

Finally, the moving parties’ proposal provides that, before the
utilities offer such products and services, the Commission should adopt a mechanism
for equitable sharing of the benefits and revenues derived from offering such products
and services between ratepayers and shareholders. As Respondents recognize, utilities
historically have sought uses for temporarily available capacily and compatible
secondary uses (e.g., leasing land under transmission lines lo nurseries). The additional
revenues have reduced the cost of utility revenues. Therefore, before the utility offers
such products or services, the utility should demonstrate that the Commission has
approved and the utility has established a reasonable mechanism for treatment of

revenues derived from offering such products and services. Nothing in our actions
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approving this rule predetermines the disposition of these revenues. We also note that
the Commission has adopted a PBR scheme for several of the utilities covered by these
rules. To the extent those utilities seck to establish a different sharing mechanism than
that provided for in their PBR, they should petition to modify their PBR decisions,
where all risks and rewards of the PBR mechanism can be examined, not just specific
portion the utility svants to change, or clearly juslify why this procedure is
inappropriate. This is consistent with our statement in the SoCalGas PBR decision:

“1f SoCal expands its currént service offerings and/or gains

approval for new products or services, SoCal may be able to

increase net revenues. We see this as a type of productivity

improvement that would be ¢onsistent with the goals of

PBR. Under the PBR we adopt in this order, returns above

the target arising from either cost decreases or revenue

increases will be shared between ratepayers and
shareholders.” (D.97-07-034, slip op. at p. 64.)

9, Utility Merchant Function
In their July 31 comments, as opposed to their June filing setting

forth proposed rules, Petitioners propose a new rule addressing the utility merchant
function. Petitioners state that to the extent that a utility is engaged in the markeling of
the commodity of electricity or natural gas to customers, as opposed to the marketing of
transmission and distribution services, it shall be deemed, for purposes of the proposed
rules, to be engaged in merchant funclions. Petitioners propose rules to provide that

the utility customers are placed in a position where no advantage or disadvantage is

imposed on them based on whether they purchase their commodity services from the

wtility merchant function or from third parties, and to provide for fair competition.
Respondents oppose this proposed rule since it involves intrautility relationships, not
utility-to-affiliate relationships, and is therefore outside the scope of this proceeding.
We agree that Pelitioners’ proposal presents important issues.
However, Petitioners made their initial proposal July 31, almost two months after the
OIR /Ol required the proposed rules to be filed. Moreover, this issue is not within the

scope of the OIR/OIL. We therefore decline to address Petitioners’ proposal here, but
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do so without prejudice to Petitioners’ or other parties’ ability to raise this issue in
another appropriate forum. We also note that one aspect of FERC’s approval of market-
based rate authority for the electric utilities is mitigation of market power and a
monitoring plan. We anticipate that FERC’s decision will provide further guidance on

this issue on the electric side. Also, the Commission is about to issue a gas strategy plan

on local distribution companies’ market power that may provide guidance on this issue.

10.  Enforcement

In their May 1 scoping memo, the Assigned Commiissioners stated
that it was important to have rules that can be enforced. However, as also noted by the
scoping memo, D.97-04-041, issued with the OIR/OII, addressed the issue of whether
the Commission should by this pro(eédin g establish special penalties for violations of
the rules. D.97-04-041 also addressed the issue of whether this proceeding should
include special complaint procedures. In both instances, the Commission declined to
inctude these issues within the ambit of this proceeding.

With respect to special complaint procedures, the Commission

stated:

“At this juncture, we are not convinced that a separate complaint
procedure is needed for purposes of addressing marketing affiliate
issues. Our present complaint procedure requires the utility to
answer a complaint expeditiously (in 30 days) and formally. With
the recent establishment of the Consumers Services Division,
however, we emphasize that ‘[t]he Commission must ...be
prepared to address both the new commercial relationships and the
fair-dealing issues which are likely to arise with the continued
movement toward greater competition in various markets.’ (1997
Business Plan, pp. XIV-1-2.) Competitor complaints regarding
utility-affiliate relations and transactions fall into this arca of the
Consumer Services Division’s responsibilities.

“New approaches for addressing informat ¢complaints,
outlined in our Business Plan, are available to all
complainants. The proposal advanced by Petitioners
suggests the complainant and the utility attempt to resolve
the complaint informally prior to availing themselves of the
Consumer Services Division’s new approaches to informal
resolution and the Commission’s formal process. Nothing in
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our rules prohibits a complainant and utility from

attempting to resolve a complaint informally. Absenta

successful conclusion to such an attempt, our new

approaches for addressing informal complaints provide

sufficient Commission oversight of informal complaints to

complainants who wish to take advantage of our resolution

services.” (D.97-04-041, slip op. at pp. 10-11.)

With respect to the issue of special penalties, we stated that since
we have penalty authorily in place and we want standards of conduct ready for
implementation no later than January 1, 1998, we will not include penally provisions
specific to violations of the standards of conduct in this proceeding. (Id. at pp. 11-12))
In the May 1 scoping memo, the Assigned Commissioners elaborated that in their view,
this statement does not preclude further inquiry into penalties at a later time, in the

appropriate forum, if this inquiry is necessary. The scoping memo repeated this viesw.

Nonetheless, Petitioners propose special complaint procedures and

remedies in this proceeding. We deny those proposals without prejudice.

We further instruct Commission staff to prepare for our consideration an OIR or
combined OIR/Oll on both of these issues so that we may consider it no later than
April 15, 1998. No later than January 30, 1998, interested persons may send a letter to
the Chief Administrative Law Judge outlining their suggested rules on both of these
issties. Parties who have proposed rules herein may suggest the same or modified rules
in their letters.

In this new proceeding, any specific penalties for violations of the
rules adopted in this proceeding should be strong enough to prevent violations from
occurring in the first place, rather than present utilities and their affiliates with any
incentive to violate the rules and simply accept the penalty. In other words, utilities
and their affiliates should not perceive potential penalties as simply a cost of doing
business. To this end, we may consider such penaliies as not allowing a utility affiliate
to swilch any new customers to it for a specified period of time, or we may consider

penalties for severe or recurring violations such as revocation of an affiliate’s

registration.
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11.  Review of Rules
As we move toward increasing competition in the electric and gas

industries, we anticipate the market will be changing over time. As such, we believe it
necessary to ensure that the Commission reviews these rules within a reasonable period
of time to ensure that they are appropriate given the state of the marketplace.
Therefore, we direct the Commission staff to prepare an OIR or combined OIR/OIl, or

other appropriate procedural vehicle, to review the rules adopted by this decision. This

document should be prepared for our consideration no later than within three years, or

by December 31, 2000, and sooner if ¢onditions warrant.

We also believe that the utilities should report to the Commission
additional information which could be useful in this review. Beginning with the
January 1998 monthly report which the utility distribution company (UDC) is required
to file pursuant to D.97-05-049, slip op. at p. 93, Ordering Paragraph 5(e)(5) and p. 30,
the UDC shall also provide the Commission the following information in the report,
separated into the customer classes already set forth in the report pursuant to item 5 at
D.97-04-050, at p. 30:

(1) The total volume of kilowatt-hours provided under Direct

Access contracts for that period; and

{2) The volume of kilowatt-hours provided under Direct Access
contracts obtained by affiliates of the UDC.

(3) In the January report, the UDC should provide the above
information for the November and December 1997 reporting
periods as well.

12. Comments to the Draft Declision and Alternate Pagés
Even though not required by the Commission’s Rules of Practice
and Procedure because the ALJ’s draft decision is not a § 311 proposed decision, the
draft decision of ALJ Econome and alternate pages of Commissioners Knight and Bilas
were published on October 31, 1997, with parties’ comments due no later than
November 17, 1997. The alternate pages of Commissioner Conlon were issued on

November 25, 1997 for comment although not required by the Commission’s rules. We
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received comments from CAPHCC, California Large Energy Consumers Association,
California Manufacturers Association, California Retailers Association, California Small
Business Association, CAC, DGS, EEL, Edison International, Edison Source, Electric
Clearinghouse and Naltural Gas Clearinghouse, Enron Capital and Trade Resources,
Joint Petitioners Coalition, Joint Utility Respondents, ORA, NAESCO, PacifiCorp,
PG&E, PG&E Corporation, PC&E ES, PGT, Edison, SCUPP/IID, SDG&E and SoCalGas,
jointly, Sierra Pacific, Southwest Gas Corporation, TURN, UC/CSU, and Washington

Water Power Company.

In response to the parties’ comments, we have made changes to the -

draft decision set forth below. We have also made other changes to the draft decision to
improve the discussion, add references to the record, and ¢ortect typographical errors.

»  We limit the application of the rules to holding companies
engaged in the provision of products and services as set out in
Rule 11 B, provided that the utility demonstrates in the
compliance plan both the specific mechanism and procedures
that the utility has in place to assure that the utility is not
utilizing the holding company or any of its affiliates not covered
by these rules as a conduit to citcumvent any of these rules. In
the compliance plan, a ¢corporate officer from the wtility and
holding company shall verify the adequacy of these specific
mechanisms and procedures. (See Section 11 F 1))

We provide that a California utility swhich is also a multi-state
utility and subject to the jurisdiction of other state regulatory
commissions, may file an application requesting a limited
exemplion from these rules or a part thereof, for transactions
between the ulility solely in its capacily serving its jurisdictional
areas wholly outside of California, and its affiliates. (Sce
Section 11 D.)

We include transactions between a Commission-regulated
utility and an affiliated utility within the scope of the rules, and
provide that in the context of reviewing a merger application,
the Commission can make specific modifications to the
application of these rules, or apply additional rules as
appropriate. (Sce Sectionll F1.)
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We limit the application of the name/logo disclaimer to the use
of the name or logo in California. (Sce SectionliF6a.)

We pérr’i\it certain joint purchascs. (See Section Il F 6 ¢.)

We modlfy our rule on corporate support to better ensure
adequate corporate governance and oversight. (See Section 11 F
6d.) -

We permit some shared jomt utility /affiliate board members
~and corporate officers. (See Seélu)n II F 6f)

_ We modlfy the employee transfer rule so that an employee who
is transferred from the utility to the affiliate cannot return to the
utility for orte year, and that if the employee does return to the

 utility, the employee cannot then transfer to the affiliate for two
years. This modification is instead of the two and three year
limitations respectively in the draft decision. (Section HE6 f—)

We ad0pt additional clanﬁcauon language regarding our intent
in adopting these rules. {See Section 11 F2.)

We clarify that the utility can transfer mfo:matlon as previounsly
authorized by the Commission in D.97-10-031. (See Section Il F
5b.)

We modify the recordkeeping requirements. (Sce Section I F
5d.)

We modify our discussion and rule on new products and
services primarily to address moving parties’ October 23
motion. (See Section 11 F8.)

We strike an attachment from EEl's comments since it was
offered too late in this proceeding to afford other parties a
meaningful opportunity to reply. (See Section 1 E)

We modify the service rcqulrcment for New Affiliate
Compliance Plans to permit that the utility’s initial notification
to be on the utility’s electronic bulletin board. (See Rule VI )

We provide for a time certain for the Commission staff to
prepare an OIR or joint OIR/OIl addressing special complaint
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procedures and remedies needed to enforce our adopted rules.
(See Section Il F 10.)

We provide for an automatic review of these rules not later than
in three years, and sooner if conditions warrant. We also
require the utilities to provide us with additional information in
their monthly reports required by D.97-05-040. (See Scction 11 F
10.)

Findings of Fact
1. On April 11, 1997, this Commission issued an OIR/OIf to establish staridards of

conduct governing relationships betwveen California’s natural gas local distribution
companies and electric ulilities and their affiliated, unregulated entities providing
energy and energy-related services, and to determine whether the utilities should be
required to have their nonregulated or potentially compeltitive activities conducted by
their affiliate companies.

2. We ideatified the rulemaking and investigation as candidate proceedings to be
processed under the Commission’s Resolution ALJ-170, which sets forth an
experimental implementation of procedures that will become mandatory for our
proccedings effective January 1, 1998, pursuant to Senate Bill 960.

3. The Assigned Commissioners’ scoping memo categorized the rulemaking as
“quasi-legislative” and the investigation as “ratesetting” as those terms are defined in
the experimental rules set forth in Resolution ALJ-170.

4. The OIR/Oll set forth two objectives which guide our formation of the
appropriate rules: (1) to foster competition and (2) to protect consumers’ interests.

5. Given the current and past structure of the electric and gas industries and the

obvious advantage of the incumbent utility as we move toward increasing competition,

there is a clear need for these rules to promote a level playing field which is vital for

competition to flourish.

6. Rules that rely niore on separation, and less on cost accounting solely, can
minimize the likelihood of abuses. At the same time, rules that rely on separation are
casier to monitor than rules that primarily rely on a multitude of reporting

requircments.




R.97-04-011, 1.97-04-012 ALJ/}]}/sid *

7. Itis not clear that the near-term savings that result, for example, from joint
ulility and affiliate procurement would actually translate into lower prices for
consumers or ratepayers. 4

8. Itis this Commission’s duty to adopt rules it deems necessary to protect the
public interest in California, and not to abdicate that duly because it is alleged that
several potential competitors are not subject to the same rules.

9. We originally narrowed the scope of the this proceeding, in patt, so we could
adopt rules by December 31, 1997. We wanted to address the types of affiliate
transactions over which we have the most concern in the near term. Because the
comments in this proceeding primarily discuss the market power concerns with a utility
marketing energy and broadly defined energy-related services, we continue to limit the

applicability of the rules we adopt.

10. Although no party has defined ¢énergy or energy-related services in its proposal,

our adopted rules do $6. Qur definition is broad in scope, given the incumbent’s
general advantage and because we want to ensure robust and fair competition in the
affected markets.

11. For purposes of a combined gas and electric utility, these rules apply to all
utility transactions with affiliates engaging in the provision of a product that uses gas or
clectricity or the provision of services that relate to the use of gas or electricily, unless
otherwise specifically exempted in these rules. In the case of an electric utility, these
rules apply to all utility transactions with affiliates engaging in the provision of a
product that uses electricity or the provision of services that relate to the use of
electricity, unless othenwise specified in these rules. In the case of a gas utility, these
rules apply to all utility transactions with affiliates engaging in the provision of a
product that uses gas or the provision of services that relate to the use of gas, unless
otherwise specified in these rules.

12. We recently addressed and resolved the issue raised by TURN and ORA in their
June 2 motions in the context of developing policies and rules for the new competlitive

marketplace.
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13. To the extent that a utility does not have an affiliate as defined by these rules,
the rules do not apply to that utility.

14. Nothing in this proceeding prevents us from issuing other utility-specific
affiliate transaction rules in another proceeding if we believe it is necessary.

15. The rules we adopt today apply to the regulated utility, not the affiliate.

16. We caution that the utilities should not use the “similarly situated” qualification
set forth in our nondiscrimination rules to create such a unique discount arrangement

with their affiliates such that no ¢competitor could be ¢onsidered similarly situated. All

competitors serving the same market as the utility’s affiliates should be offered the

same discount as the discount received by the affiliates.

17. Transfer pricing rules are not adequate to prevent potential abuse in the
provision of discounts and other services, because such rules only alterhpt to eliminate
cross-subsidization, and do not address market power concerns.

18. The argument that discounts should reflect cost differentials is a good one in
theory, if they do so in fact. The difficulty from our point of view is discerning if these
discounts or other special termis are actually cost-based, or if they are being used to give
affiliates cost advantages in their competitive markets.

19. Respondents’ definition of “utility services” is too narrow, and does not address
all of the interactions between the utility and its affiliates that are covered by these
rules.

20. We interpret the phrase “customer’s affirmative written consent” to mean the
customer’s written affirmative informed consent, freely given.

21. There are competitive concerns related to a blanket approval for a utility to
share proprictary information with affiliates, for instance, to the extent that the
opportunity for development of the information arises from the provision of monopoly
regulated utility services.

22. Permilling the utility to act as its affiliates’ referral service would give affiliates
an unfair advantage which is hard to overcome.

23. Detailed and limely recordkeeping and reporting rules are necessary to

reasonably enforce these rules.
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24. We prefer to address our competitive concerns on the name and logo issue at
this time through appropriate disclaimers, to provide the customer with more
information, not less.

25. Joint marketing between a utility and an affiliate creates opportunities for cross-
subsidization, and also has the strong potential to mislead the consumer, for example,
by implying that taking affiliate services is somehow related to the provision of
monopoly utility service. Joint marketing opportunities, especially when coupled with

the joint use of a name and logo, will promote customer confusion by allowing affiliates

to capitalize on the public perception that their products are closely associated with the

regulated ulility’s.

26. Oral joint marketing would be virtually immune to effective oversight and
regulation. ‘ |

27. Permitting the utility to grant its affiliate exclusive access to the utility’s billing
envelope to promote its services would also violate the basic concept underlying the
nondiscrimination rules -- that a utility should not grant its affiliates preference vis a vis
other non-affiliated competitors.

28. A uiility’s affiliate is free to use the billing envelopes to advertise under the
conditions we impose.

29. Increased competition in the energy markets is one of our primary goals. The
presence of any particular cost advantage for the affitiates, if derived from their
association with the ulility and not from their own internal efficiencies, engenders
market power and entry barrier concerns.

30. Petitioners’ proposal regarding corporate support, which places clear limitations
on corporate support in areas where joint corporate support would more likely give the
utility and affiliate an unfair competitive advantage, is appropriate with modifications.

31. The language in Respondents’ separation rule requiring separation “to the
extent practicable,” combined with the language permitting “resource sharing for
cconomies and efficiencies,” could indeed swallow the general rule requiring

separalion.
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32. Respondents’ proposed rule regarding employees defines “temporary” with a
broad brush, and essentially nullifies their proposed rules prohibiting shared
employces. Allowing an employee to work for an affiliate a little under a year at one
time, or intermittently for a little under 50% of an employee’s time, is hardly a
temporary assignment.

33. Itis necessary to ensure that ratepayers are reimbursed for the costs incurred in
hiring and training personnel. The transfer of these personnel can result in an
enormous advantage for the affiliate.

34. Placing specific lime limitations on transfers or rotating employment would
prevent repeated or short-term transfers or hiring and re-hiring of certain personnel

between the utility and affiliate. However, our rules should accommodate the transfer

of employees whose affiliate has gone out of business.

35. We adopt the consensus rule regarding the application of existing affiliate
transaction rules, with the proviso that when existing utility-specific holding company
rules are more detailed but harmonious with the rules we adopt today, the utility
should abide by both rules. Nothing in the adopted rules prevents the Commission
from adopling other utility-specific rules if appropriate.

36. The requirement for the utilities to have an independent auditor prepare an
annual audit to verify compliance with these rules is reasonable. We are in a transition
period to a competitive marketplace, and the utility’s business will be undergoing
changes in rapid fashion. An annual audit, at least in the first three or four initial
transiltion years, is critical to ensure compliance with these rules. The audit should be at
shareholder expense.

37. Petitioners’ proposal discussed in Section Il F 9 regarding the utility merchant
function presents important issues but is not within the scope of this proceeding.

38. This OIR/OIl determined that since we have penalty authority in place and we
want standards of conduct ready for implementation no later than January 1, 1998, we
will not inctude penalty provisions specific to violations of the standards of conduct in

this proceeding. The scoping memo stated that the Commiission is not precluded from
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further inquiry into penalties at a later time, in the appropriate forum, if this inquiry is
necessary.

39. The SoCalGas PBR decision required that any new proposal provide the level of
detail and accounting safeguards set forth in D.89-10-031, when we adopted the three
categories of services for telecommunication products and requisite accounting
safeguards.

40. We do not wish to adopt a mechanism by which the utility ¢an circumvent the
rules we adopt today by offering the products or services itself instead of through an
affiliate, especially when the utility’s offering is for a competitive or potentially

compelitive service and might interfere with the development of a competitive market.

Conclusfions of Law
1. The affiliate transaction rules, attached to this order as Appendix A, are

reasonable and should be adopted.
2. No later than December 31, 1997, the utilities should file a compliance plan

demonstrating to the Commission that there are adequate procedures in place

implementing the rules we adopt today. A utility should file a compliance plan

annually thereafter using the same advice letter process when there is some change in
the compliance plan (i.c., a new affiliate has been created, or the utility has changed the
compliance plan for any other reason). No later than 60 days after the creation of a new
affiliate, the utility should file an advice letter demonstrating how the utility will
implement these rules with respect to the new entity.

3. Edison’s June 2 motion to accept its June 2 supplemental comments one day out
of time, SCWC’s August 20 motion to accept its reply comments out of time, and

YacifiCorp’s August 14 motion to accept its ieply comments out of time should be

granted.

4. The Joint Petitioners Coalition’s June 2, 1997 Petition for Modification of the
OIR/Oll should be denied.

5. TURN's June 2, 1997 motion requesling a provisional ban on marketing by the

affiliate of gas or electric distribution company within the utility’s service territory and
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ORA'’s June 2, 1997 motion proposing that customers of the natural gas local
distribution companies and electric utility distribution companies shall not receive
products or services from unregulated affiliates of the gas and electric utilities from
which they receive distribution services should be denied.

6. PacifiCorp, Washington Water Power Company and Sierra Pacific Power
Company’s joint motion and SCWC’s motion to be exempted from the adopted
utility /affiliate rules should be denied. The Joint Utility Respondents’ proposal
regarding a request for exemption from application of these rules if a utility believes
one or more of its affiliates is not covered by the rules should be granted as more fully
set forth in the adopted rules.

7. ORA'’s September 3, 1997 motion to consider in this rulemaking an upcoming
ORA audit of PG&E which is being conducted in Phase 2 of PG&E’s holding company

application is denied without prejudice to raise it at a later time if conditions warrant.

The California Electric Deregulation Survey, attached as Attachment 1» to Edison Electric

Institute’s November 17, 1997 comments to the draft decision and alternate, as well as
all references to the survey in the comments, are stricken from the record.

8. SDG&Ii’s and SoCalGas’ August 14, 1997 motion requesting an early
determination of our definition of affiliate in this proceeding should be denied.

9. The Commission staff should prepare for our consideration an OIR or combined
OIR /Ol on the special complaint procedures and remedies needed to enforce our
adopted rules so that we may consider it no later than April 15, 1998. No later than
January 30, 1998, interested persons may send a letter to the Chief Administrative Law
Judge outlining their suggested rules on both of these issues.

10. The Commission staff should prepare for our consideration an OIR or
combined OIR/O!i or other appropriate procedural vehicle, to review the rules adopted
Ly this decision. This document should be prepared for our consideration no later than
within three years, or by December 31, 2000, and sooner if conditions warrant.

11. Beginning with the January 1998 monthly report which the utility distribution
company (UDC) is required to file pursuant to D.97-05-040, sip op. at p. 93, Ordering

*aragraph 5(e)(5) and p. 30, the UDC shall also provide the Commission the following

-96-




R.97-01-011, 197-01-012 ALJ/JJj/sid

information in the report, separated into the customer classes already set forth in the
report pursuant to item 5 at D.97-04-050, at p. 30:
(1) The total volume of kilowatt-hours provided under Direct Access contracts
for that period; and

(2) The volume of kitowatt-hours provided under Direct Access contracts
obtained by affiliates of the UDC.

(3) In the January report, the UDC shall provide the above information for the
November and December 1997 reporting periods as well.

12. Because these rules should be imp]emented on January 1, 1998, this order

should be effective immediately.
13. Because this order meets the objectives of the OIR/OI], this proceeding should
be closed. :

ORDER

IT IS ORDERED that:

1. The affiliate transaction rules, attached to this order as Appendix A, are
adopted.

2. No later than December 31, 1997, Respondent utilities Kirkwood Gas and
Electric Company, PacifiCorp, Pacific Gas and Electric Company (PG&E), San Dicgo
Gas & Electric Company (SDG&E), Sierra Pacific Company, Southern California Edison
Company (Edison), Southern California Gas Company {SoCalGas), Southem California
Water Company (SCWC), Southwest Gas Company, and Washington Water and Power
Company shall file a compliance plan demonstrating to the Commission that there are
adequate procedures in place implementing the rules we adopt today. The utilities
shall file these compliance plans as an advice letter with the Commission’s Encrgy
Division and serve them on the service list of this proceeding. The utilities’ compliance
plans will be in effect between their filing and a Commission decision on the advice
letter. A utility shall file a compliance plan annually thereaftet using the same advice

letter process when there is some change in the compliance plan (i.e,, a new affiliate has
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been created, or the utility has changed the compliance plan for any other reason).
Also, no later than 60 days after the creation of a new affiliate, the utility shall file an
advice letter with the Energy Division of the Commission, which should also be served
on the parties to this proceeding. The advice letter shall demonstrate how the utility
will implement these rules with respect to the new entity. Any Respondent utility
which applies for an exemption under Rule 2G does not have to comply with this
Ordering Paragraph unless further ordered by the Commission or required by Rule 2G.

3. Edison’s June 2, 1997 motion to accept its June 2 supplemental comments one
day out of time, Southern California Water Company’s August 20, 1997 motion to
accept its reply comments out of time, and PacifiCorp’s August 14, 1997 motion to
accept its reply comments out of lime are granted.

4. The Joint Petitioners Coalition’s June 2, 1997 Petition for Modification of Order
Instituting Rulemaking 97-01-011 and Order Instituting Rulemaking 97-04-012 is
denied.

5. The Utility Reform Network’s June 2, 1997 motion requesting a provisional ban
on marketing by the affiliate of a gas or electri¢ distribution company within the
utility’s service territory, and the Office of Ratepayer Advocates’ (ORA) June 2, 1997
motion proposing that customers of the natural gas local distribution companies and
clectric utility distribution companies shall not receive products or services from
unregulated affiliates of the gas and electric utilities from which they receive
distribution services are denied.

6. PacifiCorp, Washington Water Power Company and Sierra Pacific Power
Company’s joint motion, and SCWC'’s June 2, 1997 motion to be exempted from the
adopted utility /affiliate rules are denied.

7. ORA's September 3, 1997 motion to consider in this rulemaking an upcoming
ORA audit of PG&E which is being conducted in Phase 2 of PG&E’s holding company

application, is denied without prejudice to raise it at a later time if conditions warrant.

The California Electric Deregulation Survey, attached as Attachment 1 to Edison Electric
Institute’s November 17, 1997 comments to the draft decision and alternate, as well as

all references to the survey in the comments, are stricken from the record.
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8. Enova Corporation, Pacific Enterprises, SDG&E, and SoCalGas’ joint August 14,
1997 motion for clarifying order is denied.

9. The Commission staff shall prepare for our consideration an Order Instituting
Rulemaking (OIR) or combined OIR/Order Instituting Investigation (OII) on the special
complaint procedures and remedies needed to enforce our adopted rules so that we
may consider it no later than April 15, 1998. No later than January 30, 1998, interested
persons may send a letter to the Chief Administrative Law Judge outlining their

suggested rules on both of these issues.

10. The Commission staff shall prepare for our consideration an OIR or ¢cémbined

OIR/OMN or other appropriate procedural vehicle, to review the rules adopted by this
decision. This document should be prepared for our consideration no later than within
three years, or by December 31, 2000, and sooner if conditions warrant.

1. Beginning with the January 1998 monthly report which the utility distribution
company (UDC) is required to file pursuant to Decision (D.) 97-05-040, slip opinion at
page 93, Ordering Paragraph 5(e)(5) and page 30, the UDC shall also provide the
Commission the following information in the report, separated into the customer
classes already set forth in the report pursuant to item 5 at D.97-04-050, at page 30:

(1) The total volume of kilowatt-hours provided under Direct Access contracts
for that period; and

(2) The volume of kilowatt-hours provided under Direct Access contracts
obtained by affiliates of the UDC.

(3) In the January report, the UDC shall provide the above information for the
November and December 1997 reporting periods as well.
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12. Because this order meets the objectives of the Orders Instituting this procceding,
this proceeding is closed.

This order is effective today.
Dated December 16, 1997, at San Francisco, California.

JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
RICHARD A. BILAS
Commissioners

~ I'will file a concurring opinion.

/s/ JESSIE]. KNIGHT, JR.
Commissioner

I will file a written dissent.

/s/ P.GREGORY CONLON
President
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Affiliate Transactlon Rules

I. Definitions

Unless the context otherwise requires, the following definitions govern the
construction of these Rules:

A. "Affiliate” means any person, corporation, utility, partnership, or other entity
5 per ¢ent or more of whose outstanding securilies are owned, controlled, or
held with power to vote, directly or indirectly either by a utility or any of its
subsidiaries, or by that ulility’s controlling corporation and/or any of its
subsidiaries as well as any company in which the utility, its controlling
corporation, ot any of the utility’s affiliates exert substantial control over the
operation of the company and/or indirectly have substantial financial
interests in the company exercised through means other than ownership. For
purposes of these Rules, “substantial control” includes, but is not limited to,
the possession, directly or indirectly and whether acting alone or in
conjunclion with others, of the authority to direct or cause the direction of the
management or policies of a company. A direct or indirect voting interest of
5% or more by the utility in an entity’s company creates a rebuttable
presumption of control.

For purposes of this Rule, “affiliate” shall include the utility’s parent or
holding company, or any company which directly or indirectly owns,
c¢ontrols, or holds the power to vote 10% or more of the outstanding veting
securities of a ulility (holding company), to the extent the holding company is
engaged in the provision of products or services as set out in Rule 11 B.
However, in its compliance plan filed pursuant to Rule VI, the utility shall
demonstrate both the specific mechanism and procedures that the utility and
holding company have in place to assure that the ulility is not utilizing the
holding company or any of its affiliates not covered by these Rules as a
conduit to circumvent any of these Rules. Examples include but are not
limited to specific mechanisms and procedures to assure the Conimission that
the utility will not use the holding company or another utility affiliate not
covered by these Rules as a vehicle to (1) disseminate information transferred
to them by the utility to an affiliate covered by these Rules in contravention of
these Rules, (2) provide services to its affiliates covered by these Rules in
contravention of these Rules or (3) to transfer employees toits affiliates
covered by these Rules in contravention of these Rules. In the compliance
plan, a corporate officer from the utility and holding company shall verify the
adequacy of these specific mechanisms and procedures to ensure that the
utility is not utilizing the holding company or any of its affiliates not covered
by these Rules as a conduit to circumvent any of these Rules.




R.97-04-011, 1.97-04-012 ALJ/JJJ/sid ¢ ¥

APPENDIX A
Page 2

Regulated subsidiaries of a utility, defined as subsidiaries of a utility, the
revenues and expenses of which are subject to regulation by the Commission
and are included by the Commission in establishing rates for the utility, are
not included within the definition of affiliate. However, these Rules apply to
all interactions any regulated subsidiary has with other affiliated entities
covered by these rules.

. "Commission’” means the California Public Utilities Commission or its .
succeeding state regulatory body.

. “Customer” means any person or corporation, as defined in Seclions 204, 205
and 206 of the California Public Utilities Code, that is the ultimate consumer
of goods and services.

. “Customer Information” means non-public information and data specificto a
utility customer which the utility acquired or developed in the course of its
provision of ulility services.

. "FERC” means the Federal Energy Regulatory Commission.

. “Fully Loaded Cost” means the direct cost of good or service plus all
applicable indirect charges and overheads.

. “Utility” means any public utility subject to the jurisdiction of the
Commission as an Electrical Corporation or Gas Corporation, as defined in
California Public Utilities Code Sections 218 and 222,

ll. Applicability

A. These Rules shall apply to California public ulility gas corporations and
California public utility electrical corporations, subject to regulation by the
California Public Ulilities Commission.

. For purposes of a combined gas and electric utility, these Rules apply to all
utility transactions with affiliates engaging in the provision of a product that
uses gas or electricity or the provision of services that relate to the use of gas
or electricity, unless specifically exempted below. For purposes of an electric
utility, these Rules apply to all utility transactions with affiliates engaging in
the provision of a product that uses electricily or the provision of services that
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relate to the use of electricity. For purposes of a gas utility, these Rules apply
to all utility transactions with affiliates engaging in the provision of a product
that uses gas or the provision of services that relate to the use of gas.

. These Rules apply to transactions between a Commission-regulated utility
and another affiliated utility, unless specifically modified by the Commission
in addressing a separate application to merge or otherwise conduct joint
ventures related to regulated services.

. These rules do not apply to the exchange of operating information, including
the disclosure of customer information to its FERC-regulated affiliate to the
extent such information is required by the affiliate to schedule and confirm
nominations for the interstate transportation of natural gas, between a utility
and its FERC-regulated affiliate, to the extent that the affiliate operates an
interstate natural gas pipeline.

. Exisling Rules: Existing Commission rules for each utility and its parent
holding company shall continue to apply except to the extent they conflict
with these Rules. In such cases, these Rules shall supersede prior rules and

guidelines, provided that nothing herein shall preclude (1) the Commission
from adopting other utility-specific guidelines; or (2) a utility or its parent
holding company from adopting other utility-specific guidelines, with
advance Commission approval.

. Civil Relief: These Rules shall not preclude or stay any form of civil relief, or
tights or defenses thereto, that may be available under state or federal law.

. Exemption (Advice Letter): A Commission-jurisdictional utility may be
exempted from these Rules if it files an advice letter with the Commiission
requesting exemption. The utility shall file the advice letter within 30 days
after the effective date of this decision adopting these Rules and shall serve it
on all parties to this proceeding. In the advice letter filing, the utility shall:

1. Attest that no affiliate of the utility provides services as defined by Rute I
B above; and

. Attest that if an affiliate is subsequently created swhich provides services
as defined by Rule 1l B above, then the ulilily shall:

a. Notify the Commission, at least 30 days before the affiliate begins to
provide services as defined by Rule 11 B above, that such an affiliate
has been created; notification shall be accomplished by means of a
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letter to the Executive Director, served on all parties to this proceeding;
and

b. Agree in this notice to comply with the Rules in their entirety.

H. Limited Exemption (Application): A California utility which is also a multi-
state utility and subject to the jurisdiction of other state regulatory
commissions, may file an application, served on all parties to this proceeding,
requesting a limited exemplion from these Rules or a part thereof, for
transactions between the utility solely in its capacity serving its jurisdictional
areas wholly outside of California, and its affiliates. The applicant has the
burden of proof.

These Rules should be interpreted broadly, to effectuate our stated objectives
of fostering competition and protecting consumer interests. If any provision
of these Rules, or the application thereof to any person, company, or
circumstance, is held invalid, the remainder of the Rules, or the application of
such provision to other persons, companies, or circumstances, shall not be
affected thereby.

Itl. Nondiscrimination

A. No Preferential Treatment Regarding Services Provided by the Utility:
Unless otherwise authorized by the Commission or the FERC, or permitted
by these Rules, a utility shall not:

1. represent that, as a result of the affiliation with the utility, its affiliates or
customers of its affiliates will receive any different treatment by the utitity
than the Irealment the utility provides to other, unaffiliated companies or
their customers; or

. provide its affiliates, or customers of its affiliates, any preference
(including but not limited to terms and conditions, pricing, or timing)
over non-affiliated suppliers or their customers in the provision of
services provided by the utility.

. Affiliate Transactions: Transactions between a utility and its affiliates shall
be limited to tariffed products and services, the sale or purchase of goods,
propetty, products or services made generally available by the utitity or
affiliate to all market parlicipants through an open, compelitive bidding
process, or as provided for in Sections V D and V E (joint purchases and
corporate support) and Section VII (new products and services) beloy,
provided the transactions provided for in Section VII comply with all of the
other adopted Rules.
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. Provision of Supply, Capacily, Services or Information: Exceptas
provided for in Sections V D, V E, and VI, provided the transactions
provided for in Section VI comply with all of the other adopted Rules, a
utility shall provide access to utility information, services, and unused
capacity or supply on the same terms for all similarly situated market
participants. If a utility provides supply, capacity, services, or
information to its affiliate(s), it shall contemporancously make the offering
available to all similarly situated market participants, which include all
competitors serving the same market as the utility’s affiliates.

. Offering of Discounts: Except when made generally available by the
utility through an open, competitive bidding process, if a utility offers a
discount or waives all or any part of any other charge or fee to its
affiliates, or offers a discount or waiver for a transaction in which its
affiliates are involved, the utility shall contemporaneously make such
discount or waiver available to all similarly situated market participants.
The utilities should not use the "similarly situated” qualification to create
such a unique discount arrangement with their affiliates such that no
competitor could be considered similarly situated. All competitors
serving the same market as the utility’s affiliates should be offered the
same discount as the discount received by the affiliates. A utility shall
document the cost differential underlying the discount to its affiliates in
the affitiate discount report described in Rule 1 F 7 below.

. Tariff Discretion: If a tariff provision allows for discretion inits
application, a utility shall apply that tariff provision in the same manner
to its affiliates and other market participants and their respective
customers.

. No Tariff Discretion: If a utility has no discretion in the application of a
tariff provision, the utility shall strictly enforce that tariff provision.

. Processing Requests for Services Provided by the Utility: A utility shall
process requests for similar services provide:d by the utility in the same
manner and within the same time for its affiliates and for all other market
participants and their respective customers.

. Tying of Services Provided by a Utility Prohibited: A ulility shall not
condition or otherwise tie the provision of any services provided by the
utility, nor the availability of discounts of rates or other charges or fees,
rebates, or waivers of terms and conditions of any services provided by the
utility, to the taking of any goods or services from its affiliates.
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D. No Assignment of Customers: A utilily shall not assign customers to which
it currently provides services to any of its affiliates, whether by default, direct
assignment, option or by any other means, unless that means is equally
available to all competitors.

. Business Development and Customer Relations: Except as otherwise
provided by these Rules, a utility shall not:

1. provide leads to its affiliates;

2. solicit business on behalf of its affiliates;
3. acquire information on behalf of or to provide to its affiliates;
. share market analysis reports or any other types of proprietary or non-
publicly available reports, including but not limited to market, forecast,

planning or strategic reports, with its affiliates;

. request authorization from its customers to pass on customer information
exclusively to its affiliates;

. give the appearance that the utility speaks on behalf of its affiliates or that
the customer will receive preferential treatment as a consequence of
conducting business with the affiliates; or

7. give any appearance that the affiliate speaks on behalf of the utility.

. Affiliate Discount Reports: If a utility provides its affiliates a discount,
rebate, or other waiver of any charge or fee associated with services provided
by the utility, the utility shall, within 24 hours of the time at which the service
provided by the utility is so provided, post a notice on its electronic bulletin
board providing the following information:

1. the name of the affiliate involved in the transaction;
2. the rate charged;

3. the maximum rate;

. the time period for which the discount or waiver applies;




R.97-04-011, 1.97-04-012 AL}/J}}/sid *

APPENDIX A
Page 7

. the quantities involved in the transaction;

. the delivery points involved in the transaction;

. any conditions or requirements applicable to the discount or waiver, and a
documentation of the cost differential underlying the discount as required
in Rule 111 B 2 above; and

. procedures by which a nonaffiliated enlily may request a comparable
offer.

A utility that provides an affiliate a discounted rate, rebate, or other waiver of a charge
or fee associated with services provided by the utility shall maintain, for each billing
period, the following information:

9. the name of the entity being pmvidéd services provided by the utility in
the transaction;

10. the affiliate’s role in the transaction (i.e., shipper, marketer, supplier,
seller); :

11. the duration of the discount or waiver;
12. the maximum rate;
13. the rate or fee actually charged during the billing period; and

14. the quantity of products or services scheduled at the discounted rate
during the billing period for each delivery point.

All records maintained pursuant to this provision shall also conform to FERC rules
where applicable.

IV. Disclosure and Information

A. Customer Information: A utility shall provide customer information to its
affiliates and unaffiliated eatities on a strictly non-discriminatory basis, and
only with prior affirmative customer written consent.

. Non-Customer Specifie Non-Public Information: A utility shall make non-
customer specific non-public information, including but not limited to
information about a utility’s natural gas or eleclricity purchases, sales, or
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operations or about the utility’s gas-related goods or services, electricity-
related goods or services, available to the utility’s affiliates only if the utility
makes that information contemporancously available to all other service
providers on the same terms and conditions, and keeps the information open
to public inspection. Unless otherwise provided by these Rules, a utility
continues to be bound by all Commission-adopted pricing and reporting
guidelines for such transactions. Ulilities are also permitted to exchange
proprietary information on an exclusive basis with their affiliates, provided
the utility follows all Commission- -adopted pricing and reporting guidelines
for such transactions, and it is necessary to exchange this information in the
provision of the corporate support services permitted by Rule V E below.
The affiliate’s use of such proprietary information is limited to use in
conjunction with the permitted corporate support services, and is not
permilted for any other use. Nothing in this Rule precludes the exchange of
information pursuant to D.97-10-031.

C. Service Provider Information:

1. Except upon request by a customer or as otherwise authorized by the
Commission, a utility shall not provide its customers with any list of
service providers, which includes or identifies the utility’s affiliates,
regardless of whether such list also includes or identifies the names of
unaffiliated entities.

. Ifa customer requests information about any affiliated service provider,
the utility shall provide a list of all providers of gas-related, elecmcnty-
related, or other utility-related goods and services operating in its service
territory, including its affiliates. The Commission shall authorize, by
semi-annual ulility advice letter filing, and either the utility, the
Commission, or a Commiission-authorized third party provider shall
maintain on file with the Commission a copy of the most updated lists of
service providers which have been created to disseminate to a customer
upon a customer’s request. Any service provider may request that it be
included on such list, and, barring Commission direction, the utility shall
honor such request. Where maintenance of such list would be unduly
burdensome due to the number of service providers, subject to
Commission approval by advice letter filing, the utility shall direct the
customer to a generally available listing of service providers (e.g., the
Yellow Pages). In such cases, no list shall be provided. The list of service
providers should make clear that the Commiission does not guarantee the
financial stabllity or service quality of the service providers listed by the
act of approving this list.
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D. Supplier Information: A utility may provide non-public information and
data which has been received from unaffiliated suppliers to its affiliates or
non-affiliated entities only if the utility first obtains wrilten affirmative
authorization to do so from the supplier. A utility shall not actively solicit the
release of such information exclusively to its own affiliate in an effort to keep
such information from other unaffiliated entities.

. Affiliate-Related Advice or Assistance: Except as otherwise provided in
these Rules, a utility shall not offer or provide customers advice or assistance
with regard to its affiliates or othef service providers.

. Record-Keeping: A utility shall maintain contemporaneous records
documenting all tariffed and nontariffed transactions with its affiliates,
including but not limited to, all waivers of tariff or contract provisions and all
discounts. A utility shall maintain such records for a minimum of three years
and longer if this Commission or another government agency so requires.
The utility shall make such records available for third party review upon 72
hours’ notice, or at a time mutually agreeable to the utilily and third party.

If D.97-06-110 is applicable to the information the utility sceks to protect, the
utility should follow the procedure set forth in D.97-06-110, except that the
utility should serve the third party making the request in a manner that the
third party receives the utility’s D.97-06-110 request for confidentiality within
24 hours of service.

. Maintenance of Affiliate Contracts and Related Bids: A utility shall
maintain a record of all contracts and related bids for the provision of work,
products or services to and from the utility to its affiliates for no less than a
period of three years, and longer if this Commission or another government
agency so requires.

. FERC Reporting Requirements: To the extent that reporting rules imposed
by the FERC require more detailed information or more expeditious
reporting, nothing in these Rules shall be construed as modifying the FERC
rules.

V. Separation

A. Corporate Entitles: A utilily and its affiliates shall be separate corporate
entilies.
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B. Books and Records: A utility and its affiliates shall keep separate books and
records.

1. Utility books and records shall be kept in accordance with applicable
Uniform System of Accounts (USOA) and Generally Accepted Accounting
Procedures (GAAP).

. The books and records of affiliates shall be open for examination by the
Commission and its staff consistent with the provisions of Public Utilities
Code Section 314.

. Sharing of Plant, Facilities, Equipment or Costs: A utility shall not share
office space, office equipment, services, and systems with its affitiates, nor
shall a ulilily access the computer or information systems of its affiliates or
allow its affiliates to access its computer or information systems, except to the
extent appropriate to perform shared corporate support funclions permitted
under Section V E of these Rules. Physical separation required by this rule
shall be accomplished preferably by having office space in a separate
building, or, in the alternative, through the use of separate elevator banks
and/or security-controlled access. This provision does not preciude a ulility
from offering a joint service provided this service is authorized by the
Commission and is available to all non-affiliated service providers on the
same terms and conditions (e.g., joint billing services pursuant to
D.97-05-039).

. Joint Purchases: To the extent not precluded by any other Rule, the utilities
and their affiliates may make joint purchases of good and services, but not
those associated with the traditional utility merchant function. For purpose
of these Rules, to the extent that a ulility is engaged in the marketing of the
commodity of electricity or natural gas to customers, as opposed to the
marketing of transmission and distribution services, it is engaging in
merchant functions. Examples of permissible joint purchases include joint
purchases of office supplies and telephone services. Examples of joint
purchases not permitted include gas and electric purchasing for resale,
purchasing of gas transportation and storage capacity, purchasing of eleciric
transmission, systems operations, and markeling. The utility must insure that
all joint purchases are priced, reported, and conducted in a manner that
permits clear identification of the ulility and affiliate portions of such
purchases, and in accordance with applicable Commission allocation and
reporting rules.
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E. Corporate Support: As a general principle, a utility, its parent holding
company, or a separate affiliate created solely to perform corporate support
services may share with its affiliates joint corporate oversight, governance,
support systems and personnel. Any shared support shall be priced,
reported and conducted in accordance with the Separation and Information
Standards set forth herein, as well as other applicable Commission pricing
and reporting requirements.

As a general principle, such joint utilization shall not allow or provide a
means for the transfer of confidential information from the utility to the
affiliate, create the opportunity for preferential treatment or unfair
competitive advantage, lead to customer ¢onfusion, or create significant
opportunities for cross-subsidization of affiliates. In the compliance plan, a
corporate officer from the utility and holding company shall verify the
adequacy of the specific mechanisms and procedures in place to ensure the
utility follows the mandates of this paragraph, and to ensure the utility is not
utilizing joint corporate support services as a conduit to circumvent these
Rules.

Examples of services that may be shared include: payroll, taxes, sharcholder
services, insurance, financial reporting, financial planning and analysis,
corporate accounting, corporate security, human resources (compensation,
benefits, employment policies), employee records, regulatory affairs,
lobbying, legal, and pension management.

Examples of services that may not be shared include: employee recruiling,
engineering, hedging and financial derivatives and arbitrage services, gas and
electric purchasing for resale, purchasing of gas transportation and storage
capacity, purchasing of electric transmission, system operations, and
marketing.

F. Corporate ldentification and Adverlising:

L. A utility shall not trade upon, promote, or advertise its affiliate’s
affiliation with the utility, nor allow the utility nante or logo to be used
by the affiliate or in any material circulated by the affiliate, unless it
discloses in plain legible or audible language, on the first page or at the
first point where the utility name or logo appears that:

a. the affiliate “is not the same company as {i.c. PG&E, Edison, the Gas
Company, ete.], the utility,”;
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. the affiliate is not regulated by the California Public Utilities
Conmmission; and

“you do not have to buy {the affiliate’s] products in order to continue
to receive quality regulated services from the utility.”

The application of the name/logo disclaimer is limited to the use of the
name or logo in California.

A utility, throug_h action or words, shall not represent that, as a result of
the affiliate’s affiliation with the utility, its affiliates will receive any
different treatment than other service providers.

A utility shall not offer or provide to its affiliates advertising space in
utility billing envelopes or any other form of utility customer written
communication unless it provides access to all other unaffiliated service
providers on the same terms and ¢onditions.

A ulility shall not participate in joint advertising or joint marketing with
its affiliates. This prohibition means that utilities may not engage in
activities which include, but are not limited to the following:

a. A utility shall not participate with its affiliates in joint sales calls,
through joint call centers or otherwise, or joint proposals (including
responses to requests for proposals (RIPs)) to existing or potential
customers. At acustomer’s unsolicited request, a utility may
participate, on a nondiscriminatory basis, in non-sales meetings
with its affiliates or any other market participant to discuss technical
or operational subjects regarding the utilily’s provision of
transportation service to the customer;

Except as otherwise provided for by these Rules, a utility shall not
patticipate in any joint activity with its affiliates. The term “joint
activities” includes, but is not limited to, advertising, sales,
markeling, communications and correspondence with any existing
or potential customer;

A utility shall not participate with its affiliates in trade shows,
conferences, or other information or marketing events held in
California.
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5. A utility shall not share or subsidize costs, fees, or payments with its
affiliates associated with research and development activities or
investment in advanced technology research.

G. Employees:

1. Except as permitted in Section V E (corporate support), a utility and its
affiliates shall not jointly employ the same employees. This Rule
prohibiting joint employees also applies to Board Directors and corporate
officers, except for the following circumstances: In instances when this
Rule is applicable to holding companies, any board member or corporate
officer may serve on the holding company and with either the utility or
affiliate (but not both). Where the utility is a multi-state utility, isnot a
member of a holding company structure, and assumes the corporate
governance functions for the affiliates, the prohibition against any board
member or corporate officer of the utility also serving as a board member
or corporate officer of an affiliate shall only apply to affiliates that operate
within Califoraia. In the case of shared directors and officers, a corporate
officer from the utility and holding company shall verify in the utility’s

compliance plan the adequacy of the specific mechanisms and procedures
in place to ensure that the utility is not utilizing shared officers and
directors as a conduit to circumvent any of these Rules.

. All employee movement belween a utility and its affiliates shall be
consistent with the following provisions:

a. A utility shall track and report to the Convmission all employce
movement between the utility and affiliates. The utility shall report
this information annually pursuant to our Affiliate Transaction
Repotting Decision, D.93-02-016, 48 CPUC2d 163, 171-172 and 180
(Appendix A, Section I and Section 11 1H.).

Once an employee of a utility becomes an employee of an affiliate,
the employee may not return to the utility for a period of one year.
This Rule is inapplicable if the affiliate to which the employce
transfers goes out of business during the one-year period. In the
event that such an employee returns to the utility, such employce
cannot be retransferred, reassigned, or othernwise employed by the
affiliate for a period of lwo years. Employees transferring from the
utility to the affiliate are expressly prohibited from using information
gained from the utility in a discriminatory or exclusive fashion, to the
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benefit of the affiliate or to the detriment of other unaffiliated service
providers.

When an employee of a utility is transferred, assigned, or otherwise
employed by the affiliate, the affiliate shall make a one-time payment
to the utility in an amount equivalent to 25% of the employee’s base
annual compeénsation, unless the utility can demonstrate that some
lesser percentage (equal to at least 15%) is appropriate for the class of
employee included. All such fees paid to the utility shall be
accounted for in a separate memorandum account to track them for
future ratemaking treatment (i.e. credited to the Electric Revenue
Adjustment Account or the Core and Non-core Gas Fixed Cost
Accounts, or other ratemaking treatment, as appropriate), on an
annual basis, or as otherwise necessary to ensure that the utility’s
ratepayers receive the fees. This transfer payment provision will not
-apply to clerical workers. Nor will it apply to the initial transfer of
employees to the utility’s holding company to perform corporate
support functions or to a separate affiliate performing corporate
support functions, provided that that transfer is made during the

initial implementation period of these rules or pursuanttoa§851°
application or other Commission proceeding. However, the rule will
apply to any subsequent transfers or assignments between a utility

and its affiliates of all covered employees at a later time.

Any utility employee hired by an affiliate shall not remove or
othernwise provide information to the affiliate which the affiliate
would otherwise be precluded from having pursuant to thes¢ Rules.

A utility shall not make temporary or intermittent assignments, or
rotations to its affiliates.

H. Transfer of Goods and Services: To the extent that these Rules do not
prohibit transfers of goods and services between a utility and its affiliates, all
such transfers shall be subject to the following pricing provisions:

1. Transfers from the utility to its affiliates of goods and services produced,
purchased or developed for sale on the open market by the utility will be
priced at fair market value.
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. Transfers from an affiliate to the utility of goods and services produced,
purchased or developed for sale on the open market by the affiliate shall
be priced at no more than fair market vahue.

. For goods or services for which the price is regulated by a state or federal
agency, that price shall be deemed to be the fair market value, except that
in cases where more than one state commission regulates the price of
goods or services, this Commission’s pricing provisions govern.

. Goods and services produced, purchased or developed for sale on the
open market by the utility will be provided to its affiliates and unaffiliated
companies on a nondiscriminatory basis, except as otherwise required or
permitted by these Rules or applicable law:.

. Transfers from the utility to its affiliates of goods and services not
produced, purchased or developed for sale by the utility will be priced at
fully loaded cost plus 5% of direct labor cost.

. Transfers from an affiliate to the ulility of goods and services not
produced, purchased or developed for sale by the affiliate will be priced at
the lower of fully loaded cost or fair market value.

VI. Regulatory Oversight

A. Compliance Plans: No later than December 31, 1997, each utility shall file a
compliance plan demonstrating to the Commission that there are adequate
procedures in place that will preclude the sharing of information with its
affiliates that is prohibited by these Rules. The utility should file its
compliance plan as an advice letter with the Commission’s Energy Division
and serve it on the parties to this proceeding. The ulility’s compliance plan
shall be in effect between the filing and a Commission delermination of the
advice letter. A utility shall file a compliance plan annually thereafter by
advice letter served on all parties to this proceeding where there is some
change in the compliance plan (i.e., when a new affiliate has been created, or
the utility has changed the compliance plan for any other reason).

. New Affiliate Compliance Plans: Upon the creation of a new affiliate which
is addressed by these Rules, the utility shall immediately notify the
Commission of the crealion of the new affiliate, as well as posling notice on
its electronic bulletin board. No later than 60 days after the creation of this
affiliate, the utility shall fite an advice letter with the Energy Division of the
Commission, served on the parties to this proceeding. The advice letter shall
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demonstrate how the utility will implement these Rules with respect to the
new affiliate.

. Affiliate Audit: No later than December 31, 1998, and every year therealter,
the utility shall have audits prepared by independent auditors that verify that
the utility is in compliance with the Rules set forth herein. The utilities shall
file this audit with the Commission’s Energy Division beginning no later than
December 31, 1998, and serve it on all parties to this proceeding. The audits
shall be at shareholder expense.

. Witness Availability: Affiliate officers and employees shall be made
available to testify before the Commission as necessary or required, without
subpoena, consistent with the provisions of Public Utilities Code Section 314.

VI.. Utility Products and Services

A. General Rule: Except as provided for in these Rules, new products and
services shall be offered through affiliates.

B. Definitions: The following definitions apply for the purposes of this section
(Section VII) of these Rules:

1. "Category” refers to a factually similar group of products and services
that use the same type of utilily assets or capac:ly For example, "“leases of
land under utility transmission lines” or “use of a ulility repair shop for
third parly equipment repair” would each constitute a separate product or
service category.

. “Existing” products and services are those which a wtility is offering on
the effective date of these Rules.

. "“Products” include use of property, both real and intellectual, other than
those uses authorized under General Order 69-C.

. "Tariff” or “tariffed” refers to rates, termis and conditions of services as
approved by this Commission or the Federal Energy Regulatory
Commiission (FERC), whether by traditional tariff, approved contract or
other such approval process as the Commlssxon or the FERC may deem
appropriate.

C. Utility Products and Services: Except as provided in these Rules, a utility
shall not offer nontariffed products and services. In no event shall a utitity
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offer natural gas or electricity commodity service on a nontariffed basis. A
utility may only offer for sale the following products and services:

1. Existing pr‘oduc‘ls and services offered by the utility pursuant to tariff;

2. Unbundled versions of existing utility products and services, with the
unbundled versions being offered on a tariffed basis;

. New products and services that are offered on a tariffed basis; and

. Products and s‘_érvices which are offered on a nontariffed basis and which
meet the following conditions:

a. The nontariffed product or service utilizes a portion of a utility asset or
capacity;

. such asset or capacily has been ac¢quired for the purpose of and is
necessary and useful in providing tariffed ulility services;

. the involved porhon of such asset or capacity may be used to offer the
product or service on a nontariffed basis without adversely al’fcctmg
the cost, quality or reliability of tariffed utility products and services;

. the products and services can be marketed with minimal or no
incremental capital, minintal or no new forms of liability or business
risk being incurred by the utility, and minimal or no direct
management control; and

. the utility offering is restricted to less than 1% of the number of
customers in its customer base.

D. Conditions Precedent to Offering New Products and Services: This Rule
does not represent an endorsement by the Commission of any particular
nontariffed utility product or service. A utility may offer new nontariffed
products and services only if the Commission has adopted and the utility has
established:

1. A mechanism or accounting standard for allocating costs to each new
product or service to prevent cross-subsidization between services a
utitity would continue to provide on a tariffed basis and those it would
provide on a nontariffed basis;
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2. A rcasonable mechanism for treatment of benefits and revenues derived
from offering such products and services, except that in the event the
Commission has already approved a performance-based ratemaking
mechanism for the ulility and the utility seeks a different sharing
mechanism, the utility should petition to modify the performance-based
ratemaking decision if it wishes to alter the sharing mechanism, or clearly
justify why this procedure is inappropriate, rather than doing so by
application or other vehicle.

. Periodic reporting requirements regarding pertinent information related
to nontariffed products and services; and

. Periodic auditing of the costs allocated to and the revenues derived from
nontariffed products and services.

E. Requirement to File an Advice Letter: Prior to offering a new category of
nontariffed products or services as set forth in Section VIl C above, a utility
shall file an advice letter in compliance with the following provisions of this
paragraph.

1. The advice letter shall:

a. demonstrate compliance with these rules;

b. address the amount of utility assets dedicated to the non-utility
venlure, in order to ensure that a given product or service does not
threaten the provision of utility service, and show that the new
product or service will not result in a degradation of cost, quality, or
reliability of tariffed goods and services;

demonstrate that the utility has not received recovery in the
Transition Cost Procceding, A.96-08-001, or other applicable
Commission proceeding, for the portion of the utility asset dedicated
to the non-utility venture; and

address the potential impact of the new product or service on
competition in the relevant market.

2. Inthe absence of a protest alleging non-compliance with these Rules or
any law, regulation, decision, or Commission policy, or allegations of
harm, the utility may commence offering the product or service 30 days
after submission of the advice lelter.
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3. A protest of an advice letter filed in accordance with this paragraph shall
include:

. An explanation of the specific Rules, or any law, regulation, decision,
or Commission policy the utility will allegedly violate by offering the
proposed product or service, with reasonable factual detai); or

b. An explanation of the specific harm the protestant will allegedly suffer.

. If such a protest is filed, the utility may file a motion to dismiss the protest
within 5 working days if it believes the protestant has failed to provide the
minimum grounds for protest required above. The protestant has 5
working days lo respond to the motion.

. The intention of the Commission is to make its best reasonable efforts to
rule on such a motion to dismiss prompily. Absent a ruling granting a
motion to dismiss, the utility shall begin offering that category of products
and services only after Commission approvat through the normal advice
letter process.

E. Existing Offerings: Unless and until further Commission order to the
contrary as a result of the advice letter filing or otherwise, a utility that is
offering tariffed or nontariffed products and services, as of the effective date
of this decision, may continue to offer such products and services, provided
that the utility complies with the cost allocation and reporting requirements
in this rule. No later than January 30, 1998, cach ulility shall submit an advice
letter describing the existing products and services (both tariffed and
nontariffed) currently being offered by the utility and the number of the
Commission decision or advice letter approving this offering, if any, and
requesting authorization or conlinuing authorization for the utility’s
continued provision of this product or service in compliance with the criteria
set forth in Rule VII. This requirement applies to both existing products and
services explicitly approved and not explicitly approved by the Commission.

. Section 851 Application: A utility must continue to comply fully with the
provisions of Public Utilities Code Section 851 when necessary or useful
utility properly is sold, leased, assigned, morigaged, disposed of, or
otherwise encumbered as part of a nontariffed product or service offering by
the utility. If an application pursuant to Section 851 is submitted, the utility
need not file a separate advice letter, but shall include in the application those
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items which would otherwise appear in the advice letter as required in this
Rule.

. Periodic Reporting of Nontariffed Products and Services: Any utility
offering nontariffed products and services shall file periodic reports with the
Commission’s Energy Division twice annually for the first two years
following the effective date of these Rules, then annually thereafter unless
othenwise directed by the Commission. The utility shall serve periodic
reports on the service list of this proceeding. The periodic reports shall
contain the following information:

1. A description of each existing or neiw category of nontariffed products
and services and the authority under which it is offered;

. A description of the types and quantities of products and services
contained within each category (so that, for example, “leases for
agricultural nurseries at 15 sites” might be listed under the category
“leases of land under utility transmission lines,” although the utility
would not be required to provide the details regarding each individual

lease);
. The costs allocated to and revenues derived from each category; and

. Current information on the proportion of relevant utility assets used to
offer each category of product and service.

Offering of Nontariffed Products and Services to Affiliates: Nontariffed
products and services which are allowed by this Rule may be offered to
utility affiliates only in compliance with all other provisions of these Affiliate
Rules. Similarly, this Rule does not prohibit affiliate transactions which are
otherwise allowed by all other provisions of these Affiliate Rules.

(END OF APPENDIX A)
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1. Definitions

For the purposes of these Rules, the terms
Tisted below shall have the following
definitions:
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Agree with Consensus Statement,

1L DEFIN lTIONS

Agree with Consensus Statement,

rlr'm- 70-46"Y

Afiiliate:

See individual comments of parties,

Affiliate: Any company [not regulated as
a Utility by the Commission or as a Natural

Gas Company by the FERC] ' ten percent
(10%) or more of whose outstanding
securities are owned, controlled, or held
with power to vote, directly or indirectly
cither by a Utility or any of its subsidiaries,
or by that Utility*s controlling corporation
and/or any of its subsidiaries as well as any
company in which the Utility, its
controlling corporation, or any of the
Utility"s affiliates exert substantial control
over the operation of the company and/or
indirectly have substantial financial
interests in the company exer¢ised through
means other than ownership, Subsidiaries
of the Utility whose expenses and revenues
are subject to regulation by the
Commission or are included by the
Commission in establishing rates for the
Utility, shall not be ¢onsidered Affiliates,

ILC. "Affiliate” means any person,
corporation, Utility, partnership or other
entity five percent (5%) or more of whose
outstanding securitics are owned,
controlled, or held with power 1o vote,
directly or indirectly, either by a Utility or
any of its subsidiaries, or by that Utility's
controlling corporation and/or any of its
subsidiaries as well as any company in
which the Utility, its controlling
corporation, or any of the Utility's affiliates
exert control aver the operation of the
company and/or indirectly have financial
interests in the company exercised through
means other than ownership. For purposes
of these Rules, "¢ontro!” includes, but is
not limited to. the possession, directly or
indirectly and whether acting alone or in
conjunction with others, of the authority to
direct or cause the direction of the
management-of policies of a company, A
direet or indirect voting interest of five
percent (5%) or more by the Utility in an
entity's company creates a rebuttable
presumption of control,

National Association of Encrpy Service
Companies (NAESCO) -

Affiliate: Any related entity to the LDC
either owned in full or in part, or subject 1
to common control as a function within
the LDC, or as part of a separate entity
including a joint marketing partnership or
formal alliance. (See NAESCO
Guidelines Definition of Related
Affiliate,)

PacifiCorp/\WWP/Sierra Pacific -
Change the beginning of the JUR
proposal to read: “Any company engaged
in marketing energy or energy-related
products or services in the state of
California ..,

Cogeneration Association of California
= Any adopted definition of affiliate
should include the fallowing exemption:
“Affiliate does not include Qualifying
Facilities (QFs) that produce and sell
power to a public utility electrical
corporation under a power purchase
agreement or produce or sell power for
any of the purposes specified in Section
218 of the Public Utilities Code.”

ro-1.6"

A XIANAddV ctu™

2 0de]

Commission: The California Public
Utilities Commission or its succeeding state
regulatory body.

Commission:

Agree with Consensus Definition,

II. 8. Commission:

Agree with Consensies Definition,

Bracketed language supported by SoCalGas, SDG&E, and PG&E. Not supported by Edison.
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Customer: Any person or corporation, as
defined in Sections 204, 205 and 206 of the
California Public Utilities Code, that is the
ultimate consumer of poods and services,

Customer:

Agree with Consensus Definition,

II.D. Customer

Agree with Consensus Definition,

*{10-70-46"4

Customer Information: Non-public
information and data specific 1o a Utility
Customer which the Utility acquired or
developed in the course of its provision of
Utility Services. [See note under definition
of Utility Services] -

Customer Information:

Agree with Consensus Definition,

II. E. Customer Information

Agree with Consensus Definition

¢10-70-L6"1

Energy Marketing Affiliate: An affiliate
that engages in retail energy (gas or
clectric) marketing in the state of
California,

Energy Marketing Affiliate: The JPC
believe that the rule propased by the JUR
is unnecessary.

FERC: Federal Energy Regulatory

Commission,

FERC:
Agree with Consensus Definition,

ILF. FERC,
Agree with Cansensus Definition,

Fully Loaded Cost: The direct cost of
goods or service plus all applicable indirect
charges and overheads.

Fully Loaded Cost:
Agree with Consensus Definition, .

IL.G. Fully Loaded Cost
Agree with Consensus Definition,

Marketing Information: Non-public
information and data conceming Customer-
segment.specific market assessments,
anatyses, and marketing studies which the
Utility has acquired or developed in the
course of its provision of Utility Services,

Marketing Information, The JPC
believe that the rule proposed by the JUR
is unnecessary.

NAESCO -

Marketing and Qperating Information:
Includes information regarding customer
energy service needs, loads and use
devices, industrial processes, costs, prices
or any other information related to
strategic planning or retail markets for
energy services, See NAESCO
Guidelines 2(a).

Operating Information: Gas Utility
Operating Information consists of non-
public information and data concerning
daily deliveries, storage inventory levels,
injection/withdrawa! information, and
receipts, Electrie Utility Operating
Information consists of that information
and data specified by FERC Order No.
889.

Operating Information. The JPC believe
that the rule proposed by the JUR ix
unnecessary.

NAESCO - See comments ahave,
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Propncmry In!’ormntion. Patcnm rradc
secrets (as defined in California Civi!
Code, Section 3426.1(d)). copyrights, other
marketable technologies and the like,
which the Utility has acquired or developed
in the course of its provision of Utility
Services,

Proprictary Informntion. The JPC
believe that the rule proposed by the JUR
is unnecessary,

y 4

Proprietary Information; Must not
include marketing and operating
information as defined above, See 7/31
NAESCO Comments at 3.4,

ry

O~70~6"1

Supplier Information: Non-public
information and data a non-affiliated
supplier has provided to a Utility to obtain
Uulity Services for itself or its Customers.

Supplier Information. The JPC believe
that the rule proposed by the JUR is
unnecessary.

(4

Utility: Any public utility subject to the
jurisdition of the Commission as an
Electrial Corporation or Gas Corporation,
as defined in California Public Utilities
Code Secticns 218 and 222,

Utility:

Agree with Congensus Definition,

ILA. Utility.

Agree with Consensus Definition,

Southern California Water Company
(SCWC) - SCWC filed motion on June
2, 1997 for amending definition of utility
and for exemption from affiliate rules,
Reply of SCWC to JUR comments on that
motion dated August 20, 1997 adapted
and endorsed the Conditional Exemption
proposal of the JUR. SeeJUR
*Responses for Request for Exemption”
rule 12.

Utility Services: Regulated gas and electric
energy sales, transportation, generation,
transmission, distribution or delivery, and
other related services, including, but not
limited to; administration of Demand Side
Management, scheduling, balancing,
metering, billing, gas storage, standby
service, hookups and changeovers of
service to other suppliers.

[NOTE: The parties have not agreed
whether the definition of Utiliry Services
should olse include other services that may
be affered by the Utility, but which are
expressly not included in the statement
ahove, In light of the lack of consensus on
the latter issue, parties reserve the right to

Utility Services:

The JUR agree with the Consensus
Definition as written, The JUR do-not feel
the definition needs to include other
services that may be offered by the Utility,

ILH. Utility Services.

The JPC disagrees with the limits imposed
by the Consensus Definition, The JPC
submits that the term “Utility Services™
should also include other services provided
by the utility which do not fall under the
definition, Where the term is used, the JPC
has inserted additional rules covering
other services provided by the wiiliry,

PacifiCorp/WWP/Sicerra Pacific -
Agree with the JUR comment,
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modify or supplement those rules hcmn
which use the term ‘Utility Services'.]

2. Applicability of Rules

2. Applicability of Rnles

I. APPLICABILITY

2A. Applicability:

See individual comments of parries.

2.A. Applicability: These Rules apply 1o
transactions between a Utility and its
Affiltate(s). These Rules shall apply to
transactions between a Utility and its parent
holding company only 1o the extent that the
parent holding company engages in
marketing activities to Customers, and only
10-transactions pertaining to such marketing
activities. These Rules become applicable
on the effective date specified in the
Commission decision which adopts them,

LA.  These Rules shall apply to
California public utility gas corporations
and California public utility electrical
corporations, subject to reguiation by the
California Public Urilities Commission,

I.B.  These Rules shall apply to all
transactions between a Utility and its
Affiliate(s), except those specifically
exempted herein.

California Department of General
Services, The University of California,
and the California State University
(DGS/UC/ICSY) -

Applicability: Affiliate rules must be
applicable to interactions between
Utilities and all Affiliates. Before
limitations on the application of Affiliate
rules to utility holding companies are
adopted, the Commission should 1)
explore the extent to which Utilities and
their Affifiates could circumvent the
affiliate rules by filtering transactions
through the holding company and 2)
establish mechanisms to prevent such
filtering. See 7731 DGS/UC/CSU
Comments at 3.

Z10~70<L6"1

NAESCO -

Applicability: Rules apply to all
affiliates as described above,
Applicadility to the utility's parent
holding company was not addressed. See
NAESCO Guidelines.

PaciiCorp/WWP/Sierra Pacific -
Applicability: “A utility that meets the
following criteria shall be subject to these
Rules only to the extent specified under
*Modified Standards for Exempt
Utilities™: (1) the utility is a molti-
Jjurisdictional utility serving less than
50,000 customers in the state of
California; and (2) the Utility elects not to
market energy, directly or through

4

¢ odeg 4 YIOGNALdY




Joint Comparison Exhibit of Proposed Rules

W |aisti. Joint Utllity Respondenm
o g

DN e -.‘

.I..,»\
-.ai\n".a,t,

e e e
VV',,I;‘_.‘ ety

Shace
"" .'

A
.l,‘v ..o“&-\« ’n

Jolnt Petitloner Coalltlon' B Yt
. '»' L e
i : ,,.. J’ ) ’

Holv0-46°Y

afﬁhatc-;. ona non-tanffcd basis to
contestable customers within its
California service territory.” See, Rule
— “Modified Standards for Exempt
Dtlities.™

.2t 2y
U LU]X

2.8, Civil Relief: These rules shall not
preclude or stay any form of civil relief, or
rights or defenses thereto, that may be
available under state or federal law,

2.B. Civil Relief:

Agree with Consensus Rule,

I.D. Civil Relief

Agree with Consensus Rule,

et

3, Non-Diccrimination Standards

3. Non-Dixcrimination Standards

111. NON-DISCRIMINATION

3.A. No Preferential Treatment
Repoarding Utility Services: Unless
otherwise authorized by the Commission or
the FERC., or permitted by these Rules, a
Utility shall not:

0] represent that its Affiliate(s}or
Cusrtomers of its Affiliate(s) will
receive any different treatment
with regard to the provision of
Utility Services than other,
unaffiliated service providers asa
result of affiliation. with the
Utility; or
provide its Affiliate(s), or
Cuxtomers of its Affiliate(s), any
preference (including but not
limited to terms and conditions,
pricing, or timing) over non-
affiliated suppliers or their
Customers in the provision of
Utility Services.

[See note under definition of Utiliry

Services]

3.A. No Preferential Treatment
Reparding Utility Services:

Agree with Consensus Rule, The JUR
believe that the additional rule proposed
by the JPC is unnecessary.

1ILA. No Preferential Treatment
Regarding Utility Services,

Agree with Consensus Rule with the
addition of the following rule;

IILA.1 No Preferential Treatment
Reparding Other Services Provided by
the Utility. Unless otherwise authorized
by the Commission or the FERC, or
pCTmlttcd by these Rules, a Uuhty shalt
not:
O] represent that is Affiliate(s) or
Customers of its Affiliate(s) will
receive any different treatment
than other, unaffiliated service
providers as a result of affiliation
with the Utility with regard to the
provision of other services which
do-not fall within the definition. of
Utility Services; or

provide its Affiliate(s), or
Customers of its. Affiliate(s), any
preference (including but not’

NAESCO -

No Preferential Treatment Regarding
Utility Services: In matters relating to
ratepayer funds, the LDC may deal with
its affiliate on a non-preferential basis.
See NAESCO Guidelines 1,

Edison Electric Institute (EEI) - It does
not constitute preferential treatment to
recognize the legitimate, cost-based
differences in serving different loads at
the distribution level,

9 oded ¢ XIQNA4dY
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limited to terms and conditions,
pricing,.or timing) over non-
afftliated suppliers or their
Customers. in the provision of
otherservices which do not fall
within the definition of Utility
Services.

c1U0=707Lb71

AB. Tariff Discretion: If a tariff provision | 3.B. Tariff Discretion: ITL.B.3. Tariff Discretion.
allows for discretion in its application, a
Utility shall apply that tariff provision in the | Agree with Consensus Rule, Agree with Consensus Rule,
came manner to its Affiliate(s) and other
market participants and their respective
Customers,

3.C. No Tariff Discretion: If a Utility has | 3.C. No Tariff Discretion: NILB.4, No Tariff Discretion.
no discretion in the application of a tariff '

provision, the Utility shall strictly enforce | Agree with Consensus Rule. Agree with Consensus Rule,
that tarif! provision.
A.D. Offering of Discounts: 3.D. Offering of Discounts: IILB. Affiliate Transactions.
Transactions between a Utility and.its

See individual comments of parties. The JUR believe thar no additional rule is | Affiliate(s) shall be limited to tariffed
required for Offering of Discounts, See products and services, the sale or purchase
comments on Rule 7, *Utility Products & of goads, property, products or services
Services”. made generally available by the Utility or
Affiliate to all market participants through
an open, competitive bidding process, or as
provided for in Sections V.E., V.E,, or V11,

/, 9degd g XIAN4dAdY

1. A Utility shall provide access to Utility
information, services, and unused capacity
and/or supply on the same.terms for al!
market participants, If a Utility provides
supply, capacity, services or information to
its Affiliate(s), it shall contemporaneously
make the offering available to all market
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participants,

2. If a Utility offers a discount or waives
all or any part of any other charge or fec to
its Affiliate(s), or offers a discount or
waiver for a transaction in which its
Affiliate(s) is involved, the Utility shall
contemporancously make such discount or
waiver available to all market participants,

Z10-70-46"1

J.E. Affiliate Discount Reports: If a
Utiliry provides its Affiliate(s) a discount,
rebate, or other waiver of any charge or fee
associated with Utility Services, the Utility
shall, within 24 hours of the time at which
the Utility Service is first provided. posta
notice on its electronic bulletin board
providing the following information:
6] the name of the Affiliate involved
in the trangaction:
(1) the rate charged:
(iit} the maximum rate;
(iv) the time period for which the
discount or waiver applies:
(v) the quantities involved in the
transaction;
the delivery points involved in the
transaction;
any conditions or requirements
applicable to the discount or
waiver; and
procedures by which a
nonaffiliated entity may request a
comparable offer,

A Utility that provides an Affiliate a
discounted rate, rebate, or other waiver of a
charge or fee associated with Utility

3.E. Affiliate Discount Reports:

Agree with Consensus Rule, The JUR
believe that the additional rule proposed

by the JPC is unnecessary.,

IV.G. Affiliate Discount Reports

Agree with Consensus Rule with the
addition of the following rule:

IV.G.1. Affiliate Discount Reports
Regarding Other Services Provided by *
the Utility, If A Utility provides its
Affiliate(s) a discount, rebate, or other
waiver of any charge or fee associated with
services other than Utility Services, the
Utility shall, within 24 hours. of the time at
which the service is first provided. post a
notice on its electronic bulletin board
providing the following information;

(i) the name of the Affiliate involved
in the transaction;

(ii) the rate charged:

(1i1) the maximum rate;

(iv) the time period for which the discount
or waiver applies;

(v .the quantities involved in the
transaction;

(vi} the delivery points involved in the
transacrion;

(vii)  any ¢onditions or requircments

0826197
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Services shall maintain, for each billing
period, the following information:

(ix)  the name of the entity being
provided Utility Services in the
transaction;

(x) the Affiliate’s role in the
transaction (i.e.. shipper, marketer,
supplier, seller);

{xi) the duration of the discount or
waiver;,

(xii)  the maximum rate;

(xiii)  the rate or fe€ actually charged
during the billing period: and

(xiv)  the quantity of products or services
scheduled at the discounted rate
during the billing period for each
delivery point,

All records maintained pursuant to this
provision shal! also conform to FERC rules,
where applicable,

[See note under definition of Utility
Services]

applicable to-the d|scoum or waiver; and

(viil)  procedures by which a
nonaffiliated entity may requesta
comparable offer.

A Utility that provides an Affiliate a
discounted rate, rebate or other waiver of a
charge or fee associated with service shall
maintain, for each billing period, the
following information:

(ix) the name of the entity being
provided services in the transaction:

(x) the Affiliate’s role in the
trangaetion (i.e.,, shipper, marketer,
supplier, seller);

{xi) the duration of the discount or
waiver,

(xii) the maximum rate;

(xiii)  the rate or fee actually charged
during the billing period; and

(xiv)  the quantity of products or

| services scheduled at the discounted rate

during the hliing period for cach dclwcry
point,

All records maintained pursuant to the
provision shall also-conform to FERC
rules, where applicable.

“110-70-L.6"Y4

Z210-70-L6"1

6 oded ¢q XIANAJIdAY




Joint Comparison Exhibit of Proposed Rules

0-L6'Y

. ~.,Jolntly Recommended.
2. Cosenisus

Rules it

. J olnt Utmty Rcsponde_ms e

N . » "'3. oo
Ty v:’.‘:.' vﬂ..l R oAl

wed e

Jolnt Pgtmoner Coalltlonl

Lo . Other Partles

JA-
J

3.F. l’rocessing Requests for Utility
Services: A Utility shall process requests
for similar Utility Services in the same
manner and within the same period of time
for its Affiliate(s) and for all other market
participants and their respective Customers.
[See note under definitior of Utiliry
Services]

3 F Proce\‘smg chucsts for Uhlny
Services:

Agree with Consensus Rule,

m B.S. Processing Requcsts for Utuhty
Services,

Agree with Consensus Rule,

T LU 1o

210wl v
v

L2

3.G. Tying of Utility Services Prohibited:
A Utility shall not condition or otherwise tie
the provision of any Utility Services, nor
the availability of discounts of rates or other
charges or fees, rebates, or waivers of
terms and conditions of any Utility
Services, 1o the taking of any goods or
services from its Affiliate(s).

[See note under definition of Utility
Services]

3.G. Tying of Utility Services Prohibited:

Agree with Consensus Rule. The JUR
believe that the additional rule proposed
by the JPC is unnecessary.

ILC. Tying of Utility Services -,
Prohibited.

Agree with Consensus Rule with the
addition of the following rule:

TI.C.Y Tyingof Other Services
Provided by the Utility Prohibited. A
Utility shall not condition or otherwise tie
the provision of any other services it
provides which do not falf within the
definition of Utility Services, nor the
availability of discounts or rates or other
charges or fees, rebates, or waivers of
terms and ¢onditions of any service, to the
taking of goods or services from its
Affiliate(s).

NAESCO -

Tying of Utility Services Prohibited:
An LDC shall not condition or tic any
offer to, or agreement with, a customer in
exchange for the customer agreeing o
engage the Related Affiliste or evaluate
preferentially a Related Affiliate’s
business proposal, See NAESCO
Guideline 6.

i YTANIddV
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3.H. No Assignments of Customers: A
Utility shall not assign Customers to which
it currently provides Utility Services to any
of its Affiliate(s), whether by default, direct
assignment, option or by any other means,
unless that means is equally available to all
potential competitors,

[See note under definition of Uiliry
Services)

3.H. No Assignments of Customers:

Agree with Consensus Rule, The JUR
believe that the additional rule proposed
by the JPC is unnecessary.

IIL.D. No Assipnment of Customers.

Agree with.Consensus Rule with the
addition of the following rile;

ITLD.1. No Assignments of Customers
Regarding Other Services Provided by
the Utility. A Utility shall not assign

Customers (o which it currently provides
services.other than Utility Services to any

of its Affiliate(s), whether by default, direct
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assignment, option or by any other means,
unless that means is equally available to u!
potential competitors,

4. Information Standards

4. Information Standards

IV. DISCLOSURE AND
INFORMATION

4.A. Customer Information: A Utility
shall provide Customer Information to its
Affiliate(s) and non-affiliated entities on a
strigtly non-discriminatory basis, and only
with prior affirmative Customer consent,

4.A. Customer Information:

Agree with Consensus Rule,

IV.A. Customer Information

Agree with Consensus Rule,

NAESCO -

Customer Information: To the extent
the Utility provides to a Related Affitiate
any marketing or operating information
which is not readily available or generally
known to-other energy service providers,
a Utility shall use best efforts to make
that information to all non-affitiated
energy service providers available
through a centralized information clearing
spot. In an instance where the reque ,or
information pertaining to-a specific
identified customer is being made by the
Related Affiliate, at the behest of a
specific identified customer and in
conjunction with-a marketing effort
initiated by the Related Affiliate directed
toward that customer, the Utility i< not
required to make Such information
available to other praviders, To the
extent the Utility receives a request for
such information from a non-affiliated
energy service provider, the Utility shall
not share the fact that it has received such
a request with its Related Affiliates, See
NAESCO Guideline 2.

EET- Confidentiality of customer
information should be maintained, unless
the customer has agreed to disclosure, in
which case the infarmation should he
made available to only those sappliers

2l0-70-46"1
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whom thc customer has authorized

disclosure,

California Association of Plumbing-
Heating-Cooling Contracts (CAPHCC)
- A utility-is prohibited from providing
affiliate information to a utility customer
who specifically requests information on
the affiliate only.

Zcto=-70-46"1

4.8, Utility Selicitation of Customer
Consent:

See individual comments of parties,

4.B. Utility Solicitation of Customer
Consent:

The JUR believe thar Rule 4.A. addresses
this marter, thus no additionat rule is
required,

IILE. Business Development and
Customer Relations. Exeept as otherwise
provided by these Rules, a Utility shall
not...(5) request authorization from its
CusStOmers to pass on customer information
to its Affiliate(s)...

4.C. Operating Information:

See individual comments of parties.

4.C. Operating Information: A Utility
shall not provide Operating Information to
its Affiliate(s) unless such mnformation is
provided to third parties
contemporancously. A Utility shall not
provide Operating Information to its parent
holding company for ultimate transfer toits
Affitiate(s) in contravention of these Rules,

1V.B. Non-Customer Specific
Information Non-customer-specific
information, including but not limited to
information about a Utilitys natural gas or
electricity purchases. sales, ar operations or
about the Utility’s gas-related goods.or
services, clectricity-related goods or
services, or other utility-related goods or-
services, shall be available to the Utility's.
Affiliate(s) only if the Utility makes that
information contemporancously available
to all other service providers and keeps the
information open 1o public inspection,

NAESCQ - See Customer Information
rule above,

SCUPPAID -

Operating Information: A Utility may
provide its Affiliate(s) with information
concerning the Utility's operations,
including but not limited to information
about the Utility's natural gas or electric
purchases, sales or operations, the
Utility's gas- ar electricity-related goods
and services, and other. utility-related
goods or services, only if the Utility
makes the ame information
contemporancously available 1o all other
service providers and keeps the
information open to public inspection, A
Utility shall not provide aperating
information to its parent or holding
company for ultimate transfer to an
Affiliate in contravention of this Rule,

¢V 8dvd 4 YIQNAddY
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CAPHCC - Concurs with the proposed

additional rule of SCUPP/NID.

4.D. Marketing Information:

See individual comments of parties.

4.D. Marketing Information: A Utility
shall not provide Marketing Information to
its Affiliate(s) unless such information is
provided to third parties
contemporaneously. A Utility shall not
provide Marketing Information to its parent
holding company for ultimate transfer to its
Affiliate(s) in contravention of these Rules,

The JPC does not believe that the JUR
distinction between operating and
marketing information is necessary. See
Rule IV.B, above,

NAESCO + See Customer Information
rule above,

CAPHCC - Should be no joint marketing
or promotion of its affiliate by the utility,
including through the billing envelope,

cTU~/0°LLT]

4.E. Leads:

See individual comments of parties.

4.E. Leads: A Utility shall not provide
leads to its Affiliate(s), A lead is the

provision of Customer Information to an
Affiliate without the Customer's consent,

ILE. Business Development and
Customer Relations. Except as otherwise
provided by these Rules, a-Utility shall not
(1} provide leads to its Affiliate(s); (2)
solicit business on behalf of its Affiliate(s):
(3) acquire information on behalf of or to
provide to its Affiliate(s); (4) share market
amalysis reports or any other types of
proprietary or non-publicly available
reports, including but not limited to market,
forecast, planning or steategic reports, with
its Affiliate(s): (5) request authorization
from its customers to pass on customer
information to its Affiliate(s); (6) give any
appearance that the Utility speaks on behalf
of its Affiliate(s) or that the customer will
receive preferential treatment as a
consequence of eonducting business with
the Affiliate(s); or (7) give any appearance
that the Affiliate speaks on behalf of the
Utility,

DGS/UC/CSU - Support a prohibition
against praviding leads to Utility
Affiliates., See 7731 DCS/UC/CSU
Comments at 6,

NAESCO -

Leads: In an instance where the request
for information pertaining to a specific
identified customer is being made by the
Related Affiliate, at the behest of a
specific identified customer and in
conjunction with a marketing &ffort
initiated by the Related Affiliate directed
toward that customer, the LDC is not
required to make such information
available to other praviders, To the
extent the LDC receives a request for
such information from a non-affiliated
energy service provider, the [,DC shall
not share the fact that it has received such
a request with its Related Affiliates, See
NAEGSCO Guideline 2(b) : (),

€1 eded g XIQNHdddV
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See individual comments of parties.

4.F, Rcfcrmls. A Unhty may tnform
Customers who inquire about non-utility
services that irs Affiliate(s) provide various
services, but only after informing the
Customer that similar goods and services
are available from non-affiliated suppliers,
and that the provision of Utility Services is
NOt in any way Contingent upon or tied to
the Customer's taking of an Affiliate’s
goods or services, If the Utility refers the
Customer specifically to the Utility™s
Energy Marketing Affiliate, it shall also
provide that Customer (unless the
Customer declines) with a thenscurrent list
of energy marketing providers. Such a list
will be maintained and made available to
the Utility by the Commtission or a
Commission-authorized third-party
provider,

IV.C. Service Provider Information,
Except upon request by a customer or
otherwisc authorized by the Commission, 3
Utility shall not provide its customers with
any list of service providers, which
includes or identifies the Utility's
Affiliate(s), regardless of whether such list
also includes or identifies the names of
unaffiliated entities.

1. If a customer requests
information about any affiliated service
provider, the Utility shall provide a list of
all providers of gas-related, electricity-
related or other utility-related goods and
services operating tn'its service territory,
including its Affiliate(s). The Commission
shall authorize and cither the Utility or the.
Commission-shall maintain on file with the
Commission a copy of the most updated
list(s) of service providers which have been
created to disseminate to a customer upon a
customer’s request, Any service provider
may request that it be in¢luded on such list,
and, barring Commission direction, the
Utility shall honor such request(s). Where
maintenance of such list would be unduly
burdensome due to the number of service
providers, subject to Commission approval,
the Utility shall dirget the customer to-a
generally available listing of service
providers (g8, the Yellow Pages), In such
¢ases, no list shall be provided.

2. Any information or list -
distributed by the Utility.as part of a
consumer edugation program shall be
authorized by the Commission with

EEI Bccauw a Customer’s interests are
best served by having full information and
full choice, if a customer inquires about a
service the regulated utility does not
provide but which its affiliate does, the
utility should be allowed to refer that
customer to its affiliate,

=70°L6"T *1T10-70-L6"Y
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matcnah approvcd in advance by the
Commission to ensure that such
information-or lists do not promaote the
Affiliate(s).

4.G. Supplier Information: A Utlity
may provide non-public information and
data which has been received from non.
affiliated suppliers to its Affiliate(s) or non-
affiliated entities only if the Utility first
obtains authorization to do so from the
supplier.

4.G. Supplier Information:

Agree with Consensus Rule,

IV.D. Supplier Information,

Agree with Consensus Rule,

CAPHCC - Supplier information can
only be provided on a nondiseriminatory
basis, and if a supplier does not seek to
provide information to third parties, the

utility may not provide that information to
the affiliate only.

210-70-L6"1

4.51. Mpintenance of Affiliate Contracts
and Related Bids: A Utlity shall  °
maintain a record of all contracts and
related bids for the provision of work,
products, or services to-and from the Utility
10 its Affiliate(s) for no less than a period of
three (3) years,

H. Maintenance of Affiliate Contracts
and Related Bids:

Agree with Consensus Rule,

IV.IL Maintenance of Affilinte
Contracts and Related Bids.

Agree with Consensus Rule,

4.1. FERC Reporting Requirements:

To the extent that reporting rules imposed
by the FERC require more detailed
information or more expeditious reporting,
nothing in these Rules shall be construed as
| modifying the FERC rules,  *

4.I. FERC Reporting Requirements:

Agree with Consensus Rule.

IV.I. FERC Reporting Requirements.

Agree with Consensus Rule, -

Gt 9384 ¢ XIANAJdY

4.J. Amlin_tc Related Advice:

See individual comments of parties.

4.J. Affiliate Related Advice:

The JUR believe that no additional rule is
required,

IV.E. Affiliate-Related Advice or

Assistance. Except as otherwise provided *

in these Rules, a Utility shall not offer ar
provide customers advice or assistance of
any kind with regard to its Affiliate(s)
and/or ather service providers,
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4.K. Record Keeping:

See individual comments of parties.

.K. chord chping'

The JUR believe that no additional rule is
reqitired.

lV.F. Rccord-chping. A Utility shall
maintain contemporancous records
documenting all tariffed and nonetariffed
transactions with its Affiliate(s), including
but not limited to, all waivers of tariff or
contract provisions and all discounts, Such
records.shall be maintained for three years
and be made available for third party
review upon 24 hours notice,

CI0~70-L6"1

4.L. Proprictary Information: A Utility
may provide Proprietary Information to its
Affiliate(s) on an exclusive basis, but are
bound by all Commission-adopted pricing
and reporting guidelines for such
transactions.

The JPC believe thar the JUR rule is
inappropriate and should not be included
in the final rules.

DGS/UC/CSU -

Proprietary Information: Transfers of
proprietary information between the
regulated Utility and its competitive
Affiliates should be prohibited. 1f such
transfers are permitted at all, they should
be limited to ¢circumstances in which the
Utility can demonstrate: 1) the proprietary
information was developed exclusively
from sharcholder resources and 2) the
provision of the information does not give
rise to competitive concerns. Sce 7/31
DGS/UC/CSU Comments at 4-6,

NAESCO -

Proprietary Information: Proprictary
information related to strategic planning
or retail markets for energy services
should not be provided to a Utility's
Affiliate. A Utility may only share
proprietary information developed
exclusively at sharcholder expense:
information developed with ratepayer
support ¢annot be provided, See 7/31
NAESCO Comments at 3.
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V SEPARATION

S.A. Separate Entities: A Utility and its
Affiliate(s) shall be separate corporate
entities.

5.A. Separate Entities:

Agree with Consengus Rule,

V.A. Separate Entities:

Agree with Consensus Rule,

PacifiCorp/AVWP/Sierra Pacific -
Separate Entitles: This ruleis
ambiguous or surplus to the definition of
Affiliate. The Commission should not
prohibit Utilities from directly marketing
energy and energy-related products and
services,

CAPHCC - Their should be a complete
separation of the utility and its affiliate,
with no shared assets whatsoever,

cl0-70-46"1

5.B. Separate Books and Records: A
Utility and its Affiliate(s) shall keep
separate books and records. Utility books
and records shall be kept in accordance with
the applicable Uniform System of Accounts
(USOA) and Generally Accepted
Accounting Procedures (GAAP).

The books and records of Affiliates shall be
open for examination by the Commission
and its staff consistent with the provisions
of Public Utilities Code Section 314,

.B. Separate Books and Records:

Agree with Consensus Rule.

V.B. Separate Rooks and Records:

Agree with Consensus Rule.

NAESCO -

Separate Books and Records: A Utility
must maintain its books of account and
records separately from those of its
Affiliate. See NAESCO Guidelines §,

9ded 9 XIANAJJV

Ll

Aflilinte Audits: The JUR believe that the
JPC rule is inappropriate and is nor
necessary,

V.C. Affiliate Audits. A Utility sha!l not
perform internal, tax or independent audits
of its Affiliate(s), except as required to
assure proper payment for or reccipt of
goods, products; or services and to assure
campliance with these Rules,
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S.C. Scpnratc Facilities and Office
Equipment:

See individual comments of parties.

s.C. Scpnrntc Facilities and Oﬂ' ice

Equipment: To the extent pragricable,
Affiliates shall acquire, operate and
maintain their own facilities and
equipment. A Utility and its Affiliate(s)
shall not share any facilities or equipment
that would enable Affihiates 1o access
information that the Utility could not
provide 1o its Affiliate(s) under these
Rules. This Rule does not prohibit
resource sharing for economies and
efficiencies,

V D. Shnnng of Plant, Facilities,
Equipment or Costs. A Utility shall not
share office space, office equipment,
services, and systems with its Affiliate(s),
nor shall a Utility access the computer or
information systems of its Affiliate(s) or
allow its Affiliate(s) to aceess its computer
or information systems. Physical
separation required by this rule shall be
accomplished.preferably by having office
space in separate building, or, in.the
alternative, through the use of separate -
clevator banks and/or securityscontrolled
access, This provision does not, however,
preclude a Utility {rom realizing certain
cconomics of scale or sharing certain
corporate support services provided by its
parent or holding company as provided for
in the Rules below.

DGS/UC/CSU -

Separate Facilities and Office
Equipment: Only limited sharing of
payroll, tax, or sharcholder services
should be allowed provided that these are
properly priced and dis¢losed. See 7731
DGS/UC/CSU Comments at 6,

EEI - Shared facilities and office
equipment (5.C) and shared employees
(5.D) represent potential sources of
economies that the CPUC should allow in
the public intetest, provided that affiliates
pay their fair share and utility information
is appropriately protected, Affiliates®
costs can be addressed in the agreed-to
methodology for allocating common and
joint costs,

5.D. Separate Employees:

See individual comments of parties,

5.D. Separate Employees: A Utility
employee may not concurrently be the
employee of an Affiliate, This Rule does
not apply to Board Directors.

V.H. Employecs.

1. Except to the extent
permitted in Section V.F,, a Utility and its
Affiliate(s)-shall not jointly employ the
same employees, except for corporate
officers shared between the Utility and its
parent holding company

DGS/UC/CSU - Sec comments below,

NAESCO -

Separate Employees: Employees of the
Utility having direct responsibility for the
day-to-day operations related to the
marketing or provision of energy services
shall not be shared with the Affiliate on
business the Affiliate is conducting in the
service territory of the Utility, This
limitation is not intended to apply to
administrative or support services staff
time where the costs of such staff time are
alloacated by the Utility to the Affiliate,
See NAESCO Guideline 3,

EEI = See comments above.,

81 9ded d XIANAddAV
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5.E. Use of Employees:

See individual comments of parties.

S.E. Use of Employees: Employees of a

Utility may be used on a temporary basis

(less than one year of continuous use) or

intermittent basis (less than $0% of an

cmployee™s chargeable time in any calendar
year) by Affiliates only if:

(1) All such use is documented,
priced and reported in accordance
with these Rules and existing
Commission reporting
requirements for each Utility:
Utility needs for Utility employees
always take priority over any
Affiliate requests;

Utility employees agree, in
writing, that they will not disclose
Customer, Marketing. Operating,
or Proprietary Information to an
Affiliate, except as permitted in
these Rules:

Affiliate use of Utility employees
must be conducted pursuant to a
written agreement approved by
appropriate Utility and Affiliate
officers; and

Utility marketing employees with
aceess to Customer Information
are not used in a similar capacity
by Affiliates within the Utility's
service territory,

The foregoing requirements shall apply to
rotational, crossetraining, or employee
development assignments of Utility
employees to an Affiliate, If an Affiliate’s
use of a Utility employee exceeds the
limitations set forth above on temporary or
intermittent use, that employee shall be

V.H. Employces.

2.e. A Utility shall not make

temporary or intermittent assignments, or
rotations to its Affiliate,

Use of Employees: Sharing of employees
raises concerns related to customer
confusion and indirect tying, improper
cost allocation, and improper transfer of
information from the regulated utility to
the affiliate. Temporary sharing of
employees should be rejected. See 7/31
DGS/UC/CSU Comments at 6,

NAESCO -
Use of Employees: Sharing, including
temporary sharing, of employees having

| direct responsibility for marketing and the

provision of energy services should be
prohibited. See 7/31 NAESCO
Comments at 4,

]
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dccmcd to be trancferrcd to the Af filiate for
purposes of the payment of the transfer fee
described in 5.F. below. Except for these
conditions and the payment of an employee
transfer fee as specified in $.F, there shall
be no restrictions on the use of Utility
employees by Affiliates,

~70-L6"1

S.F. Transfer of Employees:

See individual comments of parties.

5.F. Transfer of Employees: A Utility
may transfer employees to an Affiliate only
if:

(W The Affiliate pays the Utility a
one-time fee of 25% of the
employee”s Utility hase annual
salary, unless the Utility can
demonstrate that some lesser
peréentage (cqual to at lcast [5%)
is appropriate for the ¢lass of
employee included. The transfer
fee shall not apply to:

(a) non-management
employees;

(b employees hired by an
Affiliate because the
Utility function they
perform has been
eliminated or
substantially curtailed as
a result of industry
restructuring; or
personncl changes
related to the transfer of
a general eomorate
support function from the
Utility to its parent
holding company or 1o an
affiliated company
providing only corporate

V.H.2.e. When an employee of a Utility is
transferred, assigned, or otherwise
employed by an Affiliate, the Affiliate shall
make a one-time payment to the Utility in
an amount equivalent to twenty-five
percent (25%) of the employee's base
annual compensation, The transfer
payment provision applies to all employees
regardless of employee position,

Oz ®dey q XIURIdAY
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support services tothc _
Utility and its Affiliate(s)
exclusively: and
The transaction is reported in
accordance with existing
Commission reporting
requirements.

210-70-L6"1

5.G. Tracking of Employee Movement:

A Utility shall track and report all employee
moverent between the Utility and its
Affiliate(s).

5.G. Tracking of Employee Movement:

Agree with Consensus Rule,

V.H.2.a. Tracking of Employce
Movement.

Agree with Consensus Rule,

5.1. Transfer Periods:

See individual comments of parties,

5.H. Transfer Periods:

The JUR believe thar no additional rule is
required,

V.H.2.b. Once an employee of a Utility
becomes an employee of an Affiliate, the
employee may not return to-the Utility for a
period of two (2) years, In the event that
such employee returns to-the Utility, such
employee cannot be retransferred,
reassigned, or otherwise employed by the
Affiliate for a period of three (3) years.

§.1. Taking of Information:

See individual comments of parties.

S.J. Taking of Information:

The JUR believe that no additional rule is
required,

V.H2.d. Any Utility employee hired by
an Affiliate shall not remove or otherwise
provide proprietary property or information
to the Affiliate. To the extent that an
Affiliate possesses information or
documents.to which the Affiliate would
otherwise be precluded from having
pursuant to.these Rules, a rebuttable
presumption shall exist that the transferred
employee improperly provided such
information to the Affiliate,

1z ©3vg d XIGNAddV
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5.J. Transfer of Goods and Scrvices.

To the extent that these Rules do not

orohibit transfers of goods and services

between a Utility and its Affiliate(s), all
such transfers shal! be subject to the
following pricing provisions:

(1) Transfers from the Utility to its
Affiliate(s) of goods and services
produced, purchased or developed
for sale by the Utility will be
priced at fair market value,
Transfers {rom an Affiliate 10 the
Utility of goods and services
produced, purchased or developed
for sale by the Affiliate shall be
priced at no more than {air market
value,

For goods or services for which
the price is regulated by the
Commission or the FERC, that
price shall be deemed 10 be the fair
" market value,
Goods and services produced,
purchased or developed for sale by
the Utility will be provided 1o its
Affiliate(s) and non-affiliated
companies on a nondiscriminatory
basis, except a5 otherwise required
or permitted by these Rules or
applicable law,
Transfers from the Utility to its
Affiliate(s) of goods and services
not produced, purchased or
developed for sale by the Utility
will be priced at Fully Loaded
Cost plus 5% of direct labor cost.
Transfers from an Affiliate to the
Utility of poods and services not

G.J 'rramrcr of Goods and Scrwces.

Agree with Consensus Rule,

V. 1 Trancfcr of Coodx and Servicec

A pree wirh Consensus Rule,

NAESCO -

Transfer of Goods and Services: A
Utility must charge the Affiliate the fully
atlocated costs for any general and
administrative as well as support services
provided by the Utility to the Affiliate.
See NAESCO Guideline at 4,

PacifiCorp/A\VWP/Sierra Pacilic -
Transfer of Goods and Services: The
language “For goods and services for
which the price is regulated by the
Commission or the FERC™ should e
changed to read “For goods or services
for which the price is regulated by a state
or federal regulatory agency...”
Depending on the scope of these Rules,
the price may be regulated by another
state commission, FERC or the FCC,

‘T10-70-L6'Y
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produced, purchased or developed
for sale by the Affiliate will be
priced at not more than Fully
Loaded Cost,

5.K. Transfers of Assets:

See individual comments of parties.

5.K. Transfers of Assets: Transfers of
assets or the right to use assets between a
Utility and Its Affiliate(s) shall be priced at
fair market value, provided that transfers of
assets valued at $250,000 or less may, at
transferor's option, be priced at net book
value,

The JPC believe that the JUR rule is
unnecessary.,

DGSUC/ICSU -

Transfer of Assets: All transfers to
Affiliates should be at fair market value,
DGS/UC/CSU do nat support a “de
minimis™ exemption, See 7/31
DCS/UC/CSU Comments at 6-7.

CAPHCC -~ Proprietary information, if it
i$ to be shared at all, must be priced at the
fair market value of the information.

5.L. Economies-of-Seale:

See individual comments of parties.

S.L. Economies-of-Scale: A Utility and its

Affiliate(s) may capture economies. of scale -

in joint purchases of goods and services
(excluding the purchase of natural gas and
electric supplies intended for resale). The
Utility must ensure that all joint purchases
are priced in a manner that permits ¢lear
identification of the Urtility and Affiliate(s)
portions of such purchases,

V.E. Economies of Scale. To the extent
not precluded by any other Rule, Utilities
and their Affiliates may capture economies-
of-scale in joint purchases of goods and
services, but not those associated with the
traditional utility merehant function.
Examples of permissible economies-of-
scale include joint purchasing of office
supplies and telephone services. Examples.
of economies-ofescale not permitted
include the purchasc of natural gas and
electric supplies intended for resale, gas
transportation.and storage ¢apacity, and
electric tran<mission capacity. The Utility
must ensure that all jeint purchases are
priced in a manner that permits ¢lear
identification of the Utility and Affiliate
portions of such purchases,

DGS/UC/CSU -

Economices~-of-Scale; Joint

Utility/Affiliate purchases to capture
cconomies of scale are inappropriste,
Ongoing joint purchases just extend and
exacerbate the need for ongoing
monitoring and enforcement, See 7/31
DGS/UC/CSU Comments.at 7,

NAESCO -

Economics of Scale: Joint purchases
could raise market power concerns, Ata
minimurm, if allowed, there should be a
dollar limitation on jeint purchases and
joint purchases should be prohibited with
regard to assets that would be used for
marketing and energy service related
activities. See 7/31 NAESCO Comments
at s, '

EET - The JUR properly distinguishes
between cost-shifting and economies
realized through integration of supply
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activities; compelling scparation to the
extent that dis~cconomies are incurred and
the cost of serving the public increases |
would be contrary to the public interest. 1
Joint offerings are an example of the kind
of cconomies that can be achieved
through integration. Economies of
integration also.reflect cost
complementarities.
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CAPHCC - No economies of scale
related to-the utility or affiliate function
may be shared with an affiliate,

S.M. Corporate Support:

See individual comments of parties.

5.M. Corporate Support: A Utility and
its Affiliate(s) may use joint corporate
oversight, governance, support systems and
personne!l (such as payroll, taxes.
engineering, legal, insurange, Mnancial
reporting or sharcholder services, whether
conducted by the Utility or the parent
holding company). on an exclusive basis,
but such thared support shall be priced.
reported and conducted in aceordance with
the Separation and Information Standards
set forth herein,

V.F, Corporate Support. Asa general
principle, a Utility and its Affiliate(s) may
use joint corporate oversight, governance,
support systems and personnel provided by
their parent or holding company, or a
separate affiliate created to perform shared
corparate services, Such joint utilization,
however, shall'not in any way allow or
provide a means for the transfer of
confidential information, create the
opportunity for preferential treatment, lead

1o customer confusion, or ¢reate significant

opportunities for cross-subsidization of
Affiliates. Any shared support shall be
priced, reported and conducted in
accordance with the Separation and
Information Standards set forth herein,

Examples of services that may be shared
include: payroll, taxes, shareholder
serviges, insurance, financial reporting,
corporate accounting, corporate security,
human resources (compensation, benefits,

NAESCO -

Corporate Support: Utilities and
Affiliates may share administrative or
support services staff time, ¢.g., for
accounting or legal services where the
costs of such staff time are allocated by

the Utility to the Affiliate. See NAESCO
Guidelines 3,

NAddV
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employment policies), employee records,
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corpora(c lcgal unrelated to markctmg or
regulatory issues (such as labor, civil
litigation and general comorate :xrc:n) and
pcrmon management,

Examples of services. that may not be
shared include: state and federal regulatory
affairs, state and federal regulatory legal,
state and federal lobbying, employee
recruiting, other financial planning and
analysis, hedging and financial derivatives
and arbitrage services, gas and electric
purchasing for resale, purchasing of gas -
transportation and storage capacity,

purchasing of electric transmission, system .

operations, and marketing,

S.N. Name and Logo:

See individual comments of parties.

S.N. Name and Lopo: These Rules place
no restrictions on the ability of Affiliates to
use, trade upon, promote and advertise
their affiliation with a Utility, or to use the
Utility or corporate brand, name and logo
in their business pursuits,

V.G. Corparate Identification and
Advertising (Name and Logo)

L. The name, logo, service mark,
trademark, or trade name of a Utiliry shall -
not resembie that of the Affiliate(s),

2. Neither the logo. trademark, nor other
corporate identification of the Utility or
Affiliate(s) shall appear on documents or
property of the other, or goods and’
merchandise sold by the other,

4. A Utility-shall not trade upon, promote,
or advertise its Affiliate’s affiliation with
the Utility, nor allow the Utility name to be
used in any material circulated by the
Affiliate(s), :

6. A Utility, through action or words, shall

DGS/UC/CSY -

Name and Logo: Ata minimum,
Affiliates making use of the regulated
utility name and reputation must be
required to-always indicate clearly that the
quality provision of regulated services. is
in no way related to aceepting services
from the unreguiated affiliate, See 773!
DGS/UC/CSY Comments at 7,

NAESCO -

Name and Logo: At a minimum, an
affiliate trading upon, or atherwise
making use of, it affiliation with a
regulated utility must be required to
always clarify that the provision of quatity
regulated services is completely unrelated
to acceptance of the customer of
competitive services offered by the
Affiliate, See 7731 NAESCO comments
ans.

24
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not rcprcwnt lhat i"s. Afﬁl:axc(g) wm
receive any different treatment than other
service providers as a result of the
Affiliate’s affiliation with the Utility.

EEI - Brand names help consumers save
time by identifying affiliated companies,
Brand names support aggressive product
development and innovation and
encourage product and service quality,
Moreover, usc of brand name is a ¢learly
form of commercial speech protected
under the First Amendment,

CAPHCC - CPUC may restrict the use of
the name and logo of the utility by the
affiliate.

Z10-70-L6°1

5.0. Joint Marketing:

See individual comments of parties.

5.0. Coordinated Responses to
Customer Requests:® A Utility and its
Affiliate(s) may coordinate their respective
service offerings to the same Customers
(e.g.. joint responses to Requests for
Proposals, trade show booths and the like)
under the following conditions: :

0] Representatives of the Utility must
inform the Customer that they
work for the Utility, not the
Affiliate;

Representatives of the Utility must
inform Customers of the
competitive nature of Affiliate
products and the ability to receive
Unlity Services without regard to

the taking of Affiliate services (as

specified in 4,E, above): and
Utlity and Affiliate offerings must
be distinctly and separately
identified and priced so that
Customers may select one without

the other.

V.G. Corporate Identification and
Advertising (Joint Marketing)

5. A Utility shall not offer or provide to
its Affiliate(s) advertising space in Utility
billing envelopes or any other form of
Utility customer communication, -

7. A Utility shall not participate in joint
advertising or joint marketing with its
Affiliate(s), This prohibition means that

Utilities may not engage in activities which

include, but are not limited to the - -
following:

{a) A Utility shall not participate with
its Affiliate(s) in joint sales calls. or joint
proposals (including RFPs) to existing or
potential Customers, At a customer's.
unsalicited request. a Utility may

_participate, on 3 non-discriminatory basis,

in non-sales meetings with-its Affiliate(s)
or any other market Jgnmmpnnt 16 discuss

DGSAUC/CSU - ‘

Joint Marketing: Joint offering by the
regulated Utility and its Affiliates create
the potential for consurrer confusion and
improper subtle suggestions that the
provision of regulated services will be
related to-taking service from the Utility's
competitive Affiliate, This contravenes
the Commission’s goal to ¢reate rules that
can be easily avoided, See 7/31
DGSUC/CSU Comments ar 4, 8,

NAESCO -

Joint Marketing: Joint offerings and
marketing make significantly more
difficult the adequate enforcement of
requirements for non-discriminatory
sharing of information and the prohibition
against tying, Joint offerings and
marketing should be prohibited. See 7/31
NAESCO comments at 3,

9¢ °98g @ XIANZddV

The Consensus Rules identify this rule number as “Joint Markctmg The JUR do notbelieve this mlc propcrly reflects the intent of the JUR propmcd rule,
ORO/97
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A Utility and its Affiliate(s) shall not
Jointy participate in unsolicited salcs calls
to Customers in the utility's service
territory,

technical or operational subjects regarding
the Utility's provision of transportation
serviee to the Customers

(b) Except as otherwise provided for in
these Rules, a Utility shall not participate in
any joint activity with its Affiliate(s), The
term “joint activities™ includes, but is not
limited to, advertising, sales, marketing,
communications and correspondence.

(¢} A Utility shall not participate with
its Affiliate(s) in trade shows, conferences,
or other information or marketing events
held in Califarnia or contiguous states,

8. A Utility shall not engage with its
Affiliate(s) in joint correspondence,
communications, or meetings with any
existing or potential gustomer.

CAPHCC - Should bc no joint markctmg
or promotion of its affiliste by the utility,
including through the billing envelope.

Z10-70-L6°1

Research and Development: The JUR
believe that the JPC rule is inappropriate
and is not necessary,

V.G. 3. Research and Development,

A Utility shall nor share or subsidize costs,
fees, or payments with its Affiliate(s)
associated with research and development
activities or investment in‘advanced
technology research,

2 839eg d XIANAJddV

6. Rerulatory Oversight
Standards/Compliance

6. Repulatory Oversight
Standard</Compliance

VIll. COMPLIANCE
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6.A. Existmg Rules: Existing Commxss:on
rules for each Utility and its parent holding
company shall continue to apply except to
the extent they conflict with these Rules. In
such ¢ases. these Rules shall supersede
prior rules and guidelines, provided that
nothing herein shall preclude a Utility or its
parent holding company from adopting
other Utility-specific guidelines, with
advance Commission approval.

6./\. Exwting Rulev

Agree with Consensus Rule.

1.C. Existing Rules.

Agree with Consensus Rule,

6.3, Witness Availability: Affiliate
officers and employees shall be made
available to testify before the Commission
a¢ necessary or required, without subpoena,
consistent with the provisions of Public
Utilities Code Section 314,

6.1, Witness Availability:

Agree with Consensus Rule.

VIILD. Witness Availability.

Agree with Consensus Rule,

6.C. Compliance Plans:

See individual comments of parties.

6.C. Compliance Plans: The JUR expect
that the Commussion order in this
proceeding will require a filing of a
compliance plan, thus no additional rule is
required.

The JUR believe thar the JPC rule on
Annual Affiliate Audit is botl unnecessary
and burdensome,

VIILA. Compliance Plans. A Utility shall
demonstrate to the Commission that there
are adequate procedures in place that will
preclude the sharing of information with its
Affiliate(s) that is prohibited by these
Rules. A Utility shal! filean
implementation/compliance plan with the
Commission within 30 days after the
adoption of these Rules, and annually
thereafter,

VIILR. Annual Affiliate Audit. A Utility
shall, on an annual basis, have audits
prepared by independent auditors that
verify that the Utility is in compliance with
the rules set forth herein,

NAESCO -

Compliance Plans: Written procedures
must be established to ensure arm's length P
transactions as between the Utility and its N
Affiliate. See NAESCO Guideline 7.
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6,D. New Affiliate Compliance Plans:

See individual comments of parties.

6 D. New Aﬂ' hate Compliance Plans:

The JUR believe that no additional rule is
required,

vm.c Ncw Affiliate Complmnce Pl:ms.

Upon creation of a new Affiliate, a Utility
shall immediately notify the Commission,
and interested parties of the creation of
such Affiliate and file within sixty (60)
days a report with the Commission
describing how the Utility will implement
these Rules with regard to the new entity,

_I0-70-L6"T

6.E. Reporting: The Commission’s
existing general and Utility-specific
requirements for reparting of Affiliate
Transactions shall remain in force, exeept
as modified herein,

The JPC believe that the record keeping
and compliance rules set forth elsewhere in
the JPC rules are necessary.

7. Utility Products and Services:

See individual comments of parties.

7. Utility Peaducts and Services:

While the JUR have not submitted a
specific Rule regarding Utility provision of
non-tariffed products and services, the
JUR have commented extensively on the
JPC’s proposed Rule in the JUR Joinr
Reply Commerus filed August 15, 1997, As
noted therein, the JUR and JPC have
agreed on a significant number of concepts
regarding this issue, but continue to-have
some significant differences, The JUR and
several members of the JPC are continuing
tor work earnestly 1o ortempt 1o develop a
consensus praposed Rule concerning this
area. The JUR is hopeful thar this effort
will result in a recommendation to the
Commission in the near future,

Utility Products and Services

LE. A Utility shall only engage in the
provision of new products and services.as’
specifically provided for in Section VIJ of
these Rules,

VIL. NEW PRODUCTS AND
SERVICES.

Except as provided for in these rules,
new products and services shall he
offered through affiliates. A Utility may
only offer for sale the following products’
and services:

1}y . Products and services that are
currently offered by the Utility pursuant to
tariff;’

DGSUC/CSU -

Utility Products and Services: Utilities
should not be allowed to provide a
competitive service unless it ¢an be
clearly demonstrated that 1) such
provision will not result in erosse
subsidization or unfair competition, 2)
there are clear benefits to ratepayers that
substantially outweigh any potential
decreases in service and increases in costs
and risks; and 3) the service could not he
pravided more appropriately by Utility™s
competitive Affiliate. See /31
DGS/UC/CSY Comments at 3,

NAESCO -

Utility Products and Services: There
should be a strong presumption against
nrovision of competitive services by the

Al
+

As used hercin, “products”™ includes use of real, intellectual, and personal property,
As used herein, “tariff™ or “tariffed™ refers to Commission-approved terms and conditions of service, whether by traditional tariff or by approved contract or other such

approval process as may be deemed appropriate by the Commission,

oR26/97
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2y Unbundled versions of
currently-offered Utility products and
services, with the unbundled versions being

“offered on a tariffed basis:

k)] New products and services that
are offered on a-tariffed basis; and

4) Products and services which
are offered on a non-tariffed basis and
which utilize a portion of a Utility asset or
capacity where (i) such asset or capacity
has been acquired for the purpose of and is
necessary'and useful in providing tariffed
Utility serviges and (ii) the involved -
portion of such asset or capacity may be
utilized for the purpose of offering a
product or service on a nonstariffed basis
without adversely affecting the cost, quality
or reliability of tariffed Utility products and
services. In-no-event, however, shall
Ctilities offer natural gas or electricity
commaodity service on a non-tariffed basis,
Examples of products and services which
may be offered on a non-tariffed basis
include the following:

Products or seevices which can be marketed
with minimal or no incremental capital,
little or no new forms of liability or
business risk being incurred by the Utility,

Utility: competitive services should be
transferred to unregulated Affiliates.
Before a Utility is allowed to provide a
competitive service it shauld have the
burden of demonstrating that: 1)
provision of the competitive service by
the Utility will not result in ¢cross.
subsidization or unfair competition, 2)
there are clear benefits to ratepayers, and
3) the competitive service could not be
provided more appropriately by the
Utility"s unregulated affiliate, See 7/3!
NAESCO Comments at 2-3,

SCUPPNID -

Utility Products and Services:

A Utility may only otfer for sale the
following products’ and services:

1) Products and services that are
currently offered by the Utility
pursuant to tariff®;

2)Unbundled versions of currently-
offered Utility products and services,
with the unbundled versions being
offered on a tariffed basis;

3)New products and services that are
offered on a tariffed basis; and

4)Products and services which are

3 £ a x
LU

Zt0—-10

H X1UNJId4dV
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As used herein, “products” include use of property, both real and intellectual.

As used herein, “tarif(” or "wriffed” refers to Commission-approved terms and conditions of service, whether by traditional tariff o by approved contracet or other

such '\ppfoval process as may be deemed appropriate by the Commission,
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and little or no direct management control
(e.8.. use of Utility land by third parties for
nurseries or mini-storage, lease of "dark”
fiheroptic capacity, rental available office
space, the use of technical employees on.an
"as-available” basis by third parties, or
licensing of existing software or a patented
product or progess).

Before offering a nontariffed new'product
or'service, a Utility shall submit an advice
letter stating its.intention to offer such new
product or service, The advice letter shall
demonstrate compliance with these rules,
[n order to-ensure that a given product or
service does not threaten the provision of
utility service, the Utility shall include
information-on the amount of utility assets
_dedicated to the non-utility venture,
Consistent with the approach adopted in
D:R9-10-031, the advice lerter shall address
the potential impact of the new product or
service on competition in the relevant
market, In.the absence of a protest alleging
irreparable harm or non-compliance with
these rules, the Utility may commence
offering of the product or service 30 days
after submission of the advice letter. 1f
such a protest is filed, offering of the
product or service shall commence only
after Commission approval through the
normal advice letter process,

Further, products and services may be
offered on a non-tariffed basis only if the
offering of such product or service by the
Utility would not constitute an unfair
competitive advantage and only if the

offered on a nonstariffed basis and
which utilize a portion of a Utitity
asset or capacity where (i) such asset
or capacity has been acquired for the
purpose of and is necessary and usefu!
in providing tariffed Utility serviges
and (ii) the involved portion of such
asser or ¢apacity may be utilized for
the purpose of offering a product or
service on a non-tariffed basis without
adversely affecting the quality or
reliability of tariffed Utility products
and serviees. In no event, however,
shall. Utilities offer natural gas or
electricity commodity service on a
non-tariffed basis, Examplesof
products.and services which may be
offered on a non~tariffed basis include
the following categories:

) Products or services which ¢an
be marketed with minimal or no
incremental capital, little or no
new forms of liability or business
risk being incurred by the Utility,
and little or no direct
management control (e.g., use of
Utility land by third parties for
nurseries or minisstorage, lease of
“dark” fiberoptic capacity, rental
of available office space, the use
of technical employees on an "as.
available” basis by third parties,
or licensing of existing software
ar a patented product or process);

=
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b)Products for which additional

capital may be required, -
L4
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COmmxsern has adoptcd and the Utility
has established (1) 2 mechanism for
equitable sharing of the benefits and
revenues derived from offering such
products and services between ratepayers
and shareholders: (2) a mechanism or
accounting standard to be followed in
allocating costs to-cach new product or
service to assure the prevention of cross-
subsidization between the services the
Wtility would continue to provide on a
tariffed basis and those would. provide on a
non-tariffed basis; (3) periodic reporting of
the costs allocated to and revenues derived
from marketing such new products and
services: (4) periodic auditing of the costs
allocated to and revenues derived from
marketing such new products and services:
and (5) a mechanism for the resolution of
complaints regurding alleged anti-
competitive practices or impacts assoeiated
with Utility offerings of such products and
services, with such mechanism providing
for the discovery that is necessary and
apprapriate for the complainant to pursue
such a complaint in a timely manner:

A Utility that is offering nontariffed.
products and services, asof April 9,1997,
may continue to offer such products and
services until such time as the further
mechanisms and reporting requirements
specified above are adopted by the
Commission, provided that such existing
offerings of products and services on a
non-tariffed basis have been approved by
the Commission through a general rate
case, application, advice letter, or other

addmonal hablhty or business
risk may be incurred, or direct
management control may be
required in order for the prextuct
or property to be marketed (e.p..
land development or
development of commercial
applications for utility-developed
software); and

¢)Services for which additional
capital may be required,
additional liability or business
risk may be incurred, or direct
management control may be
required in order for the product
or property 10 be marketed (e.g..
billing and phone center services
for third parties, equipment
testing, meter repair and
calibration services, and
consulting services),

Products and services may be offered
on a nonstariffed basis only if the
Commission has provided for and the
Utility has established (1) a mechanism
for equitable sharing of the benefits and
revenues derived from offering such
products and services between ratepayers
and shareholders: (2) a mechanism or
aceounting standard to be followed in
allacating costs to each new product or
service to assure the prevention of cross-
subsidization between the services the
Utility would continue 10 provide on a
tariffed basis and those would provide on
a nontariffed basis; (3) periodic reporting

ZT0-70-L671
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ﬂmxlar Commmmn procedure. thm 10
days of the adoption of these rules by the
Commission, each Utility shall submit an
advice letter deseribing the existing
products and services currently bcmg
offered by the Utility,

A Utility must continue to comply fully
with the provisions of Publi¢ Utilities Code
Section 851 when necessary or useful
utility property is sold, leased, assigned,
mortgaged, disposed of, or otherwise
encumbered as part of a non-tariffed
product or service offering by the Utility,
If an application pursuant to Section 851 is
submitted, the Utility need not file a
separate advice letter, but shall in¢lude in
the application-those items which would
otherwise appear in the advice letter,

of the costs anocatcd to and revenues
derived from marketing such new
products and services: (4) periodic
auditing of the costs allocated to and
revenues derived from marketing such
new products and services: and (S) a
mechanism for the resolution of
complaints regarding alleged anti-
competitive practices or impacts
assogiated with Utility offerings of such
products and services, with such
mechanism: providing for the discovery
that is necessary and appropriate for the
complainant to-pursue such a complaint in
atimely manner, ‘

However, a Utility that is offering
products and'services as of April 9, 1997,
on 2 non-tariffed basis may ¢ontinue to
offer such products and services until
such time as the further mechanisms and
reporting requirements specified above
are adopted by the Commission, provided
that such existing offerings of products
and services on a non-tariffed basis have
been approved by the Commission
through a general rate ¢ase, application,
advice letter, or other similar Commission
procedure,

A Utility must continue to comply
fully with the provisions. of Public
Utilities Code Section 881 when
necessary or useful utility property is
sold, leased, assigned, mortgaged,
disposed of, or otherwise encumbered as
part of a non-tariffed product or service
offering by the Utility, In the ahcence of

Z10-70-46"1 "L10-%0-46"Y
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an apphcanon punuanl 1o Section 851, a

Utility shall use the appropriate
application or advice letter process to
scek the Commission’s approval to offer
new products and services of the types
specified in paragraphs 4(b) and 4(¢)
above,

PacifiCorp/\VWP/Sierra Pacilic -
Utility Products and Services:

Add “Utilities may direetly market energy
and energy-related products and
services.”

8. Utility Merchant Function:

See individual comments of parties.

8. Utility Merchant Function: The JUR

believe that no additional rule is required
because this issue involves intra-utiliry
relationships, not utility-to-affiliate
relationships, and therefore is outside the
scope of this proceeding.

VI. Utility Merchant Function.

To the extent that a Utility is
engaged in the marketing of the commodity
of electricity or natural gas to customers, as
oppased to the marketing of transmission
and distribution services, it shall be
deemed, for purposes of these Rules, to be
engaging in-merchant functions, Merchant
function activities include, but are not
limited to, the marketing or offering of
bundled electric or natural gas service
(including discounted rates pursuant to
existing tariffs) by Utility customer account
representatives, customer service
employees or customer inquiry telephone
operators, to-customers which have the
ability to purchase commodity services
from a non-utility seurce in a competitive
market, Under such circumstances, the
Utility is in-a similar relationship with its
own merchant function as with its
Affiliate(s). Thus, in order to provide that
the Utility customers are placed in a
position where no advantage or

DGS/UC/CSU -
Utility Merchant Funetion: See
comments above,

PacifliCorp/WWDP/Sierra Pacific «
Utility Merchant Function: Agree with
the JUR comment.

“110-%0-L6"Y
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d:\advamagc is imposed baﬁcd on whcthcr
such customers purchase their commodity
services from the Utility merchant function
or from a third party and to provide for fair
competition, the Utility and its merchant
function shall be subject to the following
rules:

210-70-46"1 ‘110-%Y0-16"Y

(a) A Utility shall not
provide any preferential treatment to its
merchant function and shall take steps
necessary to maintain complete neutrality
regarding customer supply choice:

{by A Utility shall not offer,
nor imply that it will offer, any preferential
treatment in the provision of Utility electric
or natural gas distribution or transmission
service to the Utility merchant function or
to 3 customer which purchases commodity
service from the Utility;

(c) A Utility shall not
provide any discount of distribution or
transmission charges, CTC charges, or
other Utility charges, such as economic
development or anti-bypass discounts, to its
merchant function, except to the extent that
such discounts are provided to non-
affiliated entities on a non-discriminatory
basis:

%t 939 ¢ XIaNAddy

) A Utility shall not offer
or provide any watver or modification of
any rate, term-or condition of a tariffed -
service to its merchant function, except to
the extent such waivers or modifications
are offered on'a nan-discriminatory basis:
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{e) A Utility shall file to
modify any current tariffs that limit
discounts 1o bundled services s6 as to
include a specific non-discrimination.
provision and to make such discounts
available on a non-discriminatory basis to
providers of commaodity services or their
customers:

ci0-70-L6"1

) A Utility shall not
provide waiver of connection or
construction fees to its merchant function
unless such waiver is provided on to-non-
affiliated entities on a non-discriminatory
basis;

(g) A Utility shall require its
merchant function to make available its.
offer ar provision of a discount, waiver, or
modification under (¢), (d} or () to non-
affiliated entities by posting it on the
respective bulletin board:

9¢ 93%3 4 XIGHAddV

(h) A Utility shall, te-the extent
possible, provide merchant services using
staff that is separate and independent from
the staff providing transportation services:
in particular, any Utility customer account
representative performing merchant duties
or any other person performing merchant
duties for the Utility that includes facesto-
face customer contact shall not perform
transportation duties for the Utility;

(i) Rules fcgarding information
sharing and non-discrimination, as set forth
in Sections 1T and IV hereto, apply to
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thosc persons and tho<c subdwmom of thc

Utility which engage in merchant functions
to the same extent as if those persons were
employees of an Affiliate, and as if those
subdivisions engaged in the merchant
function were themselves Affiliates:

() A Utility shall unbundle all
costs. associated with the merchant function
from the transportation functions;

(k) A Utility shall credit benefits.
from joint use of either Utility employees
or facilities 1o the respective transportation
revenue requirement; and

(1Y A-Utility shall require its
merchant function to request transportation
services on the same basis as non-af filiated
entities,

LL AT
O LUY

L

9. Complian¢e/Enforcement:

See individual comments of parties.

9, Compliance/Enforcement: The
Commission has reserved the examination
of this topic for a separate phase of the
QIR/0N,

Compliance/Enforcement. The JPC -

ineluded exemplary complaint procedures

and remedies as Exhibir C to the JPC July
31, 1997 Comments, These provisions are
as follows:

COMPLAINT PROCEDURES AND
REMEDIES

A. The Commission shall strictly enforce
these Standards, Fach transaction in
violation of the Standards of Conduct is
considered a separate occurrence,

B. Standing:
1. Any person or business may
complain to the Commission in writing,

DGS/UC/CSU -
Compliance/Enforcement;
DGSUC/CSU recommend that
enforcement issues be considered by the
Commission shortly after it implements
affiliate rules, Sec 7/31 DGS/UC/ICSU
Comments at 8,

NAESCO -

Compliance/Enforcement: A Utility
shall establish and publicly file with the
Publie Utilities Commission, a complaint
procedure for alleged violations of any of
these standards, See NAESCO Guideline
8.
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setting forth any act or rhlng done or
omitted to be done by any Utility or
Affiliate in violation or clnimed violation
of any Standard set forth in this document,

2. "Whistleblower complaints™ will
be accepted and the confidentiality of
complainant will be maintained until
conclusion of an investigation or
indefinitely, if $0 requested by the

the Commission has the authority to
convert an anonymous complaint into a
Commission-initiated investigation,

C. Documentation:

1. A Utility shall establish a complaint
procedure that preserves the privacy rights
of the complainant. All complaints,
whether written or verbal, shall be referred
to the Utility's "ombudsperson” designated
by the Utility as having sufficient authority
to investigate and resolve complaints
within-thirty (30) days, The
"ombudsperson” shall notify such
complaint to the complainant that she or he
has received such complaint in writing
within five (5) working days of receipt.
The ombudsperson shall, within thirty (30}
days after receiving the complaint, conduet
an investigation of the complaint, take
action to resolve it, and send a written
repart to the complainant, including the
specific ¢laim, all relevant dates,
companies involved, Employees involved,
and a description of any course of action
taken, The written report will be subject 10

whistleblower, Where the latter is invoked,

vd™ 4 XITURI44YV
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public inspection by the Commission and
other parties if related to an investigation
conducted pursuant to Section VILD.

2. A Utility shall maintain-a publie
Iog of all new, resolved and pending
complaints, The logshall include, ata

_minimum, the date the complaint was.

received, the nature of the complaint, the
actions taken to resolve the complaint, and
the date the complaint was resolved or the-
reason why the complaint is still pending,

D. Investigate:

The Commission shall establish a
complaint resolution procedure presided
over by Commission-appointed personnel
for expedited resolution. The expedited
complaint resolution procedure shall be
established by the Commission and in
effect no later than November 1, 1997 and
shall call for a resolution of the complaint
within sixty (60) days of receipt,

F. Penaltics:

1. When enforcing these Standards
ar any order of the Commission regarding
these Standards, the Commission may do
any of the following:

(a) Terminate the
transaction: aor

{b) Prospectively limit or
restrict the amount, percentage, or value of
transactions entered into between a Utility

Z10-%0-46"1 *110-70-L6"Y
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and its Afﬁhatc(s) asa rcmcdy fora
violation of these Standards;

(¢) Assess such damages
and penalties as described in Paragraphs 2
and 3 below; or

(d)  Apply any other remedy
available to the Commission,

2. Penalties shal} reflect the actual
and/or potcnuial injury to ratepayers and
competitors and the gravity of the
violation, Repeated violations will require
dispraportionatety severe penalties.
Specifically, in addition to any ather
penalties provided forin the Public
Utilities Code (e.g., 85 798, 2107), if any
Utility is. found by the Commission to have
violated these Standards, fails to perform a
duty imposed on it, or fails, neglects, or
refuses (o obey an order, regulation,
directive, or requirement of the
Commission, such Utility shall be subject
to a penalty of no less than $5,000 nor
more than $20,000 for each separate
violation, A separate violation shall be
deemed for each day a violation described
herein-continues,

3. Fines and penalties collected
under the Standards shall be paid to-the
Commission for the operating expenses of
the complaint resolution process, Annual
excesses will be used as determined by the
Commission,

4. If the Commission finds that a

210-70-L6"1 ‘110-70-1L6"Y
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Utmty has. vxola(cd thcsc Standard': more

than twice in a twelve (12) month period,
such finding will trigger an immediate
review by the Commission to be completed
within thirty (30).days of a determination
under Section VIILD that a third violation

has occurred.

(a) Ifthree violations in any
twelve-month penod are of any prowsmns
inSections _.__.__or__ . the
Commission shall require a one e (1) year
prohibition, 16 go into effect immediately,
on the Utility entering into any transactions
(including sales of any tariffed or non.
tariffed services) with the Affiliate(s)
involved in such violations, In the event
that such prohibition.is not honored, () the
Commission may consider extensions of
the prohibition period as appropriate or
may permanently preclude the Utility from
dealing with the Affiliate(s) in-the Utility's
service area, and (ii) Utilities will be
subject to a fine of upto $25,000 per day
of unlawful Affiliate operation in restricted
areas to be paid within ten (110) days of -
the Commission's action, in'addition to any.
other applicable penalty or fine,

(h) If Section VILE.4(a) does
not apply, the Commission
shall use its discretion to
determine the amount of any
additional penalty or fine to
he paid by the Utility and
the restrictions it wishes.to
impose on Utility ang
Affiliate transactions,

¢10-70-L6"1
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10. In-Service Territory Marketing By
Unrepnlated Affiliates:

See individual comments of parties.

10, !nServuce Tcmtory Marketing nx

Unrepulated Affiliates: The JUR believe
that the proposed affiliate marketing ban
by ORA and TURN should be rejected, as
an impermissible attack on Decision
97.05-040, and for other reasons.

10, In-Scrwcc Territory Marketing By
Unregulated Affiliates:

ORA.: Effective immediately, for the next
three years during :he implementation of
the Commission’s direct access plan
outlined in D.97-05-020, customers of the
natural gas local distribution companies
and electric utility distribution companies
shall not receive products or services
from unregulated affiliates of the gas and
electric utilities from which they receive
distribution service,

ORA Alternative Rule: Until each gas
and electric utility files revised Affiliate
Policies and Guidelines and the
Commission finds they comply with
Decision 97-05-040), customers shall not
receive products or services from
unregulated affiliates of the gas or electrie
utility.

TURN: In-service territory marketing by
a utility’s unregulated affiliates shall be
prohibited for a period of 1wo-years,
effective with the start of direct access, At
the end of the twoeyear prohibition, the
Commission shall consider whether in-
service territory marketing by utility
affiliates should be permitted,

=
-
!
=2}
=
<
oy
h o]
=)

c¢7 o3eg




Joint Comparison Exhibit of Proposed Rules

T0=70-46"'Y

Jointly chpmmendcd cvnr |07, Joint Utllity Respondents - .. Jolnt Petltloncr Coalltlon o, Ot.her Partles
33 ¢ Consensus Rafes - o T A e ' :
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Utilitie<: Utilities:

i

P A

See individual comments of parties, PacifiCorp/\VWP/Sierra Pacific-
Exempt Utilities shall be subject to the
following standards of conduet regarding
transactions with its Affiliates and shall
otherwise be exempt from these Rules:
(1) Information Standard - Exempt Utility
distribution personnel shal! not share
information with energy sales and
marketing personne! of another division
or an Affiliate of the Utility: and (2)
Separation Standard - Exempt Utilities
shall separately account for marketing and
sales expenses associated with seeking
direct access customers outside the
Utility*s distribution service territory,
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12. Responses for Request for 12, Responses for Request for
Exemption: ] Exemption:

See individual comments of parties. JUR response to SCWC request for -
exemption: If the Commission retains its
stated scope of applicability for its affiliate
transaction rules. the JUR support insertion
of the following language in Section B,

Applicahility,
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A Commission-jurisdictional Utility may
be exernpted from these Rules i€ it files a
Motion for Exemption with the
Commission, within 30 days after the
effective date of the Commission®s order
adopting such Rules, that;

a)  Attests that no Affiliate of the Utility
provides retail energy or encrgy-
related services within the State of
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Cahforma, and

Artests that if an Affiliate is

subsequently created which provides

energy o energy-related services

within the State of California, then.the

Utility shall:

1y Notify the Commission, at

least 30 days before the
Affiliate begins to provide
energy-or energy-related _
services, that such an Affiliate
has been ¢reated: notification
shall be accomplished by
means of a letrer to the
Executive Director, with
capies to all parties to this
Ol/OIR: and
Agree in this notice to comply
with the Rules in their
entirery,
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JUR response to
PacifiCorp/WIVP/Sierra Pacific request
for exemption: The JUR believe that
there is no legal or public poliey basis for
an exemption from the rules.




R. 97-04-011/1.97-04-012
D. 97-12-088

Commissioner Jessie J. Knight, Jr., Concurring:

Without a doubt, this decision to govem standards of conduct between California’s
monopoly gas and electric utilities and their unregutated energy related affiliates is one of the
Commission’s most critical decisions in the agency’s march toward realizing successful electric
restructuring and the development of robust competition in converging energy markets. The need
for rules that allow ¢ompetition to flourish is of paramount importance to the future marketplace
when one considers the fundamental changes undenway within Califomia’s gas and electric
markets. A regulatory misfire in the creation of the rules in the initial stages of restructuring
could have negative consequences for many years to come, as the ability of the incumbent
monopolies to exert market power would be enhanced. Furthermore, stringent enforcement of
the provisions of this order will bolster the Commission’s commitment to promoting
competition. Failure in the creation of the rules, or failure to enforce the rules, promises to
severely handicap the embryonic maturation of compelitive forces. The manifest destiny of such
a circumstance would be the loss of millions of dollars of economiic benefits that can only be

achieved through real competition in the industry.

Throughout this proceeding, 1 have been convinced that this Commission must fashion
strict, enforceable standards of conduct between energy utilities and their afliliates in order to
prevent potential market power abuses that may doom any dream of vibrant competition in
California. The order adopted today focuses tightly on this objective, and in so doing, the
resultant rules achieve the dual objective of fostering competition and protecting consumer

interests.

The rules contained in this order are especially meaningful in that they are the initial set
of rules applicable to the fledgling direct access market for electricity. Crafling and enforcing
appropriate rules in the infancy stages of this market will provide a significant inducement for
entry by the greatest number of potential conipetitors. My goal as co-assigned Commissioner on

this case has been to fashion rules that increase the nominal number of players in compelitive
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eneigy markets from day one, both small and large. And although much of my focus has been on
competition and the curbing of market power abuses in the direct access market for electricity, 1
am equally concerned that these same potential abuses may become evident in other less
glamorous, but equally strategic energy refated markets, such as earthquake valves, gas heating

and cooling, metering, billing etc.

This order and the accompanying rules embrace and endorse the concept that somie
sacrifices are necessary for the Comniission to exercise against the scope and scale economies
that are naturally inherent within the confines of integrated utilities and their afiitiates to achieve
the full benefits of market contpetition. In the spirit of maintaining the Commission’s
commitment to an eflicient competitive marketplace, 1wholeheartedly support the logic

espoused in the decision that these sacrifices are essential.

The second critical clement of these rules is the focus on consumer protection through
provisions that prevent cross subsidization, protect the privacy of consunier information, and
avoid customer confusion through adequate disclosure of utility afliliate relationships. In
crafling rules designed to deliver these important consumer protections, the Commission has
achi¢ved a dual purpose by also providing critical reassurance to potential entrants that a utility
cannot readily leverage its access 10 ratepayer dollars, information, or brand name to skew the

market without restriction.

For example, the disclaimer rules contained in this order regarding the use of a utility
name and logo by encrgy afliliates will benefit consumers by ensuring full disclosure of the true
afliliations of the companies from which they buy. The restrictions on the use of the utility’s
name and logo in these rules gracefully accomplish a disclosure of corporate parentage, while at
the same time nolifying consumers that the afliliated company is not regulated and a purchase is

not required to maintain service from the utility.

Itis important to highlight the fact that these rules do not regulate the afliliates of the

utilitics, but instead regulate the behavior of the parent utility in its transactions with aftiliates.

The rules rely on structural separations wherever possible in order to limit the number of
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transactions between the utility and its sister afliliates. This is a superior strategy to simple
transaction reporting and cost allocation requirements. 1t is indisputable that the fewer
transactions that take place, the less regulation and govemment intervention will occur over time.
This is the market and regulatory model which I prefer. Furthermore, when intervention by

regulators is necessary, it can be focused on appropriate enforcement and penalty action.

[ hasten 10 point out that the rules set forth in the decision do not prohibit the utiliti¢s’

energy related aftiliates from participating in markets within the parent utility’s service territory.

Although § seriously considered prohibiting utitity affiliate involvement in the direct access

segment of the market within a utility's service temritory for two years, 1 abandoned that notion in
favor of stricter rules which limit the transactions between a utility and its afliliates, but do not

limit the choices available to consumers.

The decision to allow afliliates to operate in their parent utility’s territory involved a
delicate trade-ofY between comipletely preventing anti-competitive conduct and taking the risk of
allowing utility aftiliated competitors into the markel, thereby entarging the choices available to
consumiers. Given the trade-ofl necessary (o achieve this expanded range of choices for
consuniers, this Commission must remain extraordinarily vigilant in enforcing these afliliate
conduct rutes, thereby curbing market power abuses before they terminally damage fledgling

energy markets.

And although I do not support any form of a prescriptive cap on the direct access market
share for utility afiliates, the decision emphasizes that the Commission can reexamine the rules
and the underlying issue of aftiliate participation in the parent utility's service territory, if the

Commiission finds troubling market share statistics at any point in the future.

I am heartened that although this particular rulemaking is now al an end, another separate
rulemaking will be issued in the Spring of 1998 that will address special complaint procedures

and remedies to enforce these adopted rules.
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As | reflect on the crucial aspects of this decision, I reatize that the rules detailed in this
order will be for nought unless the Commission moves swifily to identify and prosecute
oftenders and thereby dull any incentive for repeat violations. In my remaining tenure at the
Commission, I will strive to establish meaningful p¢nalties and expedited complaint procedures
for aggricved competitors with the hope that future Commissions will apply these penalties and

procedures with a full understanding of what the rules adopted today are envisioneéd to achieve.

Dated December 16, 1997 in San Francisco, California.

Is!  Jessie J. Knight, Jr.
Jéssie J. Knight, Jr.
Commissioner
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R.97-01-011, 1.97-01-012
D.97-12-088

Commissioner P. Gregory Conlon, Dissenling:

Throughout the entire debate over electric restructuring my main concern has

always been ensuring a competitive market place and preventing the abuse of market

power. The potential for market power abuse is particularly a problem in the electric
industry, where almost 100 years of regulation has resulted in the incumbent utilities
controlling almost all of the existing generation, transmission, and distribution assets
within their service territory. The incumbent utilities also start out with a captive

custonier base of 100% of the market. It is this captive market that Direct Access will

now open up to full competition.

One of the major issues' in today’s decision on affiliate transactions addresses
our concermn over a potential for market power abuse in the direct access market we are
creating; that is the advantages that an affiliate of an incumbent utility has in marketing
to customers in the new competitive marketplace. This includes the ability of the
affiliate to use the name, logo, and goodwill of the wtility. My goal has been to
maximize the number of competitors in the new direct access market that we are
creating. In my mind, it does not make sense to open up the electric market to
compelition if the newly created direct access market itself could be dominated by the

affiliates of the incumbent utilities.

' Today's deciston also addresses rules governing local natural gas distribution companies and
electric utilities’ relationships with affiliates covering a broad range of energy services, as more
specifically defined in the rules. This dissent focuses solely on the potential advantages of
utitity affiliates in the direct access market.




R.97-04-011, 1.97-04-012
1).97-12-088

Concern over the problem of market power has been an important factor
throughout our electric restructuring process. To address the market power problem in
generation, our Commission successfully encouraged the incumbent utilities to divest
themselves of significant portions of their generation capacity. The creation of the
Independent System Operator ensures that the incumbent utilities” monopoly
transmission system will be made available — on an open non-discriminatory basis - to
all market participants, while the creation of the Power Exchange similarly removes the

incumbent wutilities” control over the purchase of energy.

The decision we adopted today contains a large number of structural and
procedural safeguards designed to prevent market power abuses that may be caused by
an incumbent utility’s relationship with its affiliates. These safeguards address
potential abuses not only in the direct access market but also in numerous other energy
related markets as defined by the decision. The decision contains numerous safeguards
designed to eliminate the ability of an incumbent utility to either cross-subsidize or

confer any undue advantage to its affiliates in these competitive markets.

I'support the safeguards contained in the decision except I am strongly
concerned that the adopted decision does not go far enough in recognizing the inherent

advantages that an affiliate of a utility has in the direct access market. These

advantages may come from the wutility’s control of essential bottleneck facilities such as
the processing of Direct Access Service Requests (DASRs). Even more important, the

utility affiliate can use the brand name, logo, and goodwill that is built up by the sister

utility to market its unregulated services within the utility’s service territory.




R.97-04-011, 1.97-04-012
D.97-12-088

Results from other states which have allowed a utility affiliate to market within
the utility’s service territory show how powerful this advantage can be. In this
proceeding, the Joint Petitioners Coalition submitted exhibits showing thatin pilot
direct access programs in a number of states the utility affiliate routinely gathered the
lion’s share of the marketplace. Their exhibit shows that it was not uncommion for the
utility’s affiliate to gain market shares as high as 80% of the direct access market. Even
more interesting, in states which did not allow the utility’s affiliate to use the name and

togo of the utility, the affiliate’s market share was significantly less.

The only reason I can see for the affiliate’s better success than its competitors is

the ability of the affiliate to piggy-back off of the brand name, logo, advertising and

name recognition of the sister utility. As Commissioner Bilas noted, referring back to .

the textbook on microeconomics that he authored as a college professor in 1971, brand
name identification is a barrier to entry and if significant could lead to market power

abuse.

With approximately one month’s worth of data on the number of direct access
service requests (DASRs) lo examine, it is clear that California has not yet seen an
“Oklahoma land rush” of customers signing up for direct access. 1 believe this will
change as restructuring begins and marketers advertise their products; the Power
Exchange price becomes visible; and consumers evaluate their new options.
Nonetheless, 1 am concerned that with the advantages of brand name recognition that
the utility affiliate has in this marketplace, many marketers may be deterred from
competing against the affiliate and withdraw from the market over time. Thisisnota

result we want to encourage but should deal with up-front in a pro-active manner,




R.97-04-011, 1.97-04-012
D.97-12-088

My proposed alternate decision in this proceeding recognized the advantages
that a utility affiliate may have, and sought to prevent the utility from exploiting those
advantages to obtain an undue market share. My proposal would have limited a utility
from processing the direct access requests of its affiliates if the affiliates’ market share

exceeded 20% of the direct access market (by volume of kilowatt hours sold) within the

utility’s service territory. This 20% “competilive cap” would be applied separately for

cach class of customer—residential, commercial, agricultural, and industrial. This
competitive cap would not have prohibited the affiliates from competing, but at the
same time would have permitted entry of enough additional marketers to ensure a
competitive market. The application of the competitive cap by market segment would
have prevented the utility’s affiliate from “cream-skimming” the more lucrative

markets and ensure that customers in all markets enjoyed the benefits of competition.

My proposal would have allowed for two exemptions from this 20% cap. First, it
would not have applied to the sale of renewable energy to residential customers. It
appears to date that only a feww marketers will be offering this service and this segment
of the marketplace should be encouraged. Second, it would have “grandfathered”
contracts entered into prior to the adoption of this decision. This provision recognized
that some affiliates may have relied on our pre-existing affiliate rules in developing
their market strategy, even though we clearly stated that those rules were interim in

nature,




R.97-04-011, 1.97-04-012
D.97-12-088

A number of parties to this proceeding - consumer groups, end users, and the
new compelitors that we hope to bring into the marketplace-- supported a complete ban
on the use of the utility’s name and logo by its affiliate, as well as a complete
prohibition against an affiliate offering service within the territory of its sister utility.

The utilities and their affiliates, by contrast, wanted no limitations for their affiliates. I

believe my proposal struck a fair balance. Itwould have allowed a utility’s affiliates to

compete in the marketplace, thus promoting competition, but it would have prevented
the affiliates from unfairly controlling the market through the advantages that they may
have as utility affiliates. My proposed rules would have been in effect for 2-years, at
which time the Commission could have revisited the rules to sce if they should have

been extended until the end of the transition period.

The order adopted by the majority provides for monthly reporting of the
volumes of energy sold by the utilities’ affiliates. Our office will monitor and study
these resulls and encourage further action by the Commission if it is clear that the

utilities’ affiliates are gaining a disproportionate share of the market.

Isl P. Gregory Conlon

P. Gregory Conlon

San Francisco, California
December 16, 1997




R. 97-04-011 /1. 97-04-012
D. 97-12-088

Commissioner Jessie J. Knight, Jr., Concurring:

Without a doubt, this decision to govern standards of conduct between Califomia’s
monopoly gas and electric utilities and their unregulated energy related afliliates is one of the
Commission’s most critical decisions in the agency’s march toward realizing successful electric
restruciuring and the development of robust competition in converging energy markets. The need
for rules that atlow competition (o flourish is of paramount importance to the future marketplace

when one considers the fundamental changes underway within California’s gas and electric

markets. A regulatory misfire in the creation of the rules in the initial stages of restructuring

could have negative consequences for many years to come, as the ability of the incumbent
monopolies to exerl market power would be enhanced. Furthermore, stringent enforcement of
the provisions of this order will bolster the Commission’s commitment to promoting
compelition. Failure in the creation of the rules, or failure to enforee the rules, promises to
severely handicap the embryonic maturation of competitive forces. The manifest destiny of such
a circumstance would be the loss of millions of dotlars of economic benefits that can only be

achieved through real competition in the industry.

Throughout this proceeding, 1 have been convineed that this Commission must fashion
strici, enforceable standards of conduct between energy utilities and their afiliates in order to
prevent potential market power abuses that nay doom any dream of vibrant competition in
California. The order adopted today focuses tightly on this objective, and in so doing, the
resultant rules achieve the dual objective of fostering competition and protecling consumer

interests.

The rules contained in this order are especially meaningful in that they are the initial set
of rules applicable to the fledgling direct access market for electricity. Crafling and enforcing
appropriate rules in the infancy stages of this market will provide a significant inducement for
entry by the greatest number of potential competitors. My goal as co-assigned Commissioner on

this case has been to fashion rules that increase the nominal number of players in competitive
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energy markets from day one, both small and large. And although much of my focus has been on
compelition and the curbing of market power abuses in the direct access market for electricity, |
am equally concemed that these same potential abuses may become evident in other less
glaniorous, but equally strategic energy related markets, such as carthquake valves, gas heating

and cooling, metering, billing cfc.

This order and the accompanying rules embrace and endorse the concept that some
sacrifices are necessary for the Commiission to exercise against the scope and scale economies
that are naturally inhetent within the confines of integrated utilitics and their afliliates to achieve
the full benefits of market competition. In the spirit of maintaining the Commission’s
commitment to an eflicient competitive marketplace, 1 wholeheartedly support the logic

espoused in the decision that these sacrifices are essential.

The second critical elemcnt of these rules is the focus on consumer pretection through
provisions that prevent cross subsidization, protect the privacy of consumer information, and
avoid customer confusion through adequate disclosure of ulility aftiliate relationships. In
crafling rules designed to deliver these important consumer protections, the Commission has
achieved a dual purpose by also providing critical reassurance 1o potential entrants that a utility
cannot readily leverage its access to ratepayer dollars, information, or brand name to skew the

market without restriclion.

For example, the disclaimer rules contained in this order regarding the use of a utility

name and logo by energy affiliates will benelit consumers by ensuring full disclosure of the true

afliliations of the companies from which they buy. The restrictions on the use of the utility’s

name and logo in these rules gracefully accomplish a disclosure of corporate parentage, while at
the same time notifying consumers that the afliliated company is not regutated and a purchase is

not required to maintain service from the utility.

It is important to highlight the fact that these rules do nof regulate the afliliates of the
utilities, but instead regulate the behavior of the parent ulility in its transactions with aftiliates.

The rules rely on structural separations wherever possible in order to limit the number of
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transactions between the utility and its sister affiliates. This is a supcrior strategy to simple
transaction reporting and cost atlocation requirements. 1t is indisputable that the fewer
transactions that take place, the less regulation and government intervention will occur over time.
This is the markel and regulatory model which I prefer. Furthermore, when intervention by

regulators is necessary, it can be focused on appropriate enforcement and penally action.

I hasten to point out that the rules set forth in the decision do not prohibit the utilities’
energy related afliliates from participaling in markets within the parent wility’s service territory.
Although I seriously considered prohibiting utility afiitiate involvement in the direct access
segment of the market within a utility’s service territory for (wo years, [ abandoned that notion in
favor of stricter rules which linit the transactions between a utility and its afliliates, but do not

limit the choices available to consumeérs.

The decision (o allow afliliates to operate in their parent utility’s territory involved a
delicate trade-off between completely preventing anti-competitive conduct and taking the risk of
allowing utility affiliated competitors into the market, thereby enlarging the choices available to
consuniers. Given the trade-off necessary 1o achieve this expanded range of choices for
consuniers, this Commission must remain extraordinarily vigilant in enforcing these afiiliate
conduct rules, thereby curbing market power abuses before they terminally damage fledgling

cnergy markets.

And although [ do not support any form of a prescriptive cap on the direct access market
share for utility affiliates, the decision emphasizes that the Commission can reexamine the rules
and the underlying issuc of afliliate participation in the parent utility’s service territory, if the

Comniission finds troubling market share statistics at any point in the future.

[ am heartened that although this particular rulemaking is now at an end, another scparate

rulemaking will be issued in the Spring of 1998 that will address special complaint procedures

and remedics to enforee these adopled rules.
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As I reflect on the crucial aspects of this decision, I realize that the rules detailed in this
order will be for nought unless the Commission moves swifily to identify and prosecute
offenders and thereby dull any incentive for repeat violations. In my remaining tenure at the
Commission, I will strive to establish meaningful penalties and expedited complaint procedures

for aggrieved competitors with the hope that future Commissions will apply these penalties and

procedures with a full understandihg of what the rutes adopted today are envisioned to achieve.

Dated December 16, 1997 in San Francisco, California.

i

l§ugl‘ft Jr
Comm:ssnoner
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R.97-01-011, 1.57-04-012
D.97-12-088

Commissioner P. Gregory Conlon, Dissenting:

Throughout the entire debate over electric restructuring my main concern has

alays been ensuring a competitive market place and preventing the abuse of market

power. The potential for market power abuse is particularly a problem in the electric

industry, where almost 100 years of regulation has resulted in the incumbent utilities
controlling almost all of the existing generation, transmission, and distribution assets
within their service territory. The incumbent utilities also start out with a captive

customer base of 100% of the market. It is this captive market that Direct Access will

now open up to full competition.

One of the major issues' in today’s decision on affiliate transactions addresses
our concern over a potential for market power abuse in the direct access market we are
creating; that is the advantages that an affiliate of an incumbent utility has in marketing
to customers in the new ¢competitive marketplace. This includes the abilily of the
affiliate to use the name, logo, and goodwill of the utility. My goal has been to
maximize the number of competitors in the new direct access market that we are
crealing. Inmy mind, it does not make sense to open up the electric market to
competition if the newly created direct access markel itself could be dominated by the

affiliates of the incumbent utilities.

' Today's decision also addresses rules governing local naturat gas distribulion companies and
clectric utilities’ relationships with affiliates covering a broad range of encrgy services, as more
specifically defined in the rules. This dissent focuses solely on the potential advantages of
ulitity affiliates in the direct access market.




R.97-04-011, 1.97-04-012

Concern over the problent of market power has been an important factor

throughout our electric resiructuring process. To address the market power problem in

generation, our Commission successfully encouraged the incumbent utilities to divest

themselves of significant portions of their generation capacity. The creation of the
Independent System Operator ensures that the incumbent ulilities’ monopoly
transmission system will be made available - on an open non-discriminatory basis - to
all market participants, while the creation of the Power Exchange similarly removes the
incumbent utilities’ control over the purchase of energy.

The decision we adopted today contains a large number of structural and
procedural safeguards designed to prevent market power abuses that may be caused by
an incumbent utility’s relattonship with its affiliates. These safeguards address
potential abuses not only in the direct access market but also in numerous other energy
related markets as defined by the decision. The decision contains numerous safeguards
designed to eliminate the ability of an incumbent utility to either cross-subsidize or
confer any undue advantage to its affilfates in these competitive markets.

I support the safeguards contained in the decision except I am strongly
concerned that the adopted decision does not go far enough in recognizing the inherent
advantages that an affiliate of a utility has in the direct access market. These
advantages may come from the utility’s control of essential bottleneck facilities such as
the processing of Direct Access Service Requests (DASRs). Even more important, the
utility affiliate can use the brand name, logo, and goodwill that is built up by the sister

utility to market its unregulated services within the utility’s service territory.




R.97-04-011, 1.97-04-012

Results from other states which have allowed a utility affiliate to market within
the utility’s service territory show how poswerful this advantage can be. In this
proceeding, the Joint Petitioners Coalition submitted exhibits showing that in pilot
direct access programs in a number of states the utility affiliate routinely gathered the

lion’s share of the marketplace. Their exhibit shows that it was not uncommon for the

utility’s affiliate to gain market shares as high as 80% of the direct access market. Even
more interesting, in states which did not allow the utility’s affiliate to use the name and
logo of the utility, the affiliate’s market share was significantly less.

The only reason I can see for the affiliate’s better success than its competitors is
the abllity of the affiliate to plggy-back off of the brand name, logo, advertising and
name recognition of the sister utility. As Commissioner Bilas noted, referring back to
the textbook on microeconomics that he authored as a college professor in 1971, brand
name {dentification Is a barrier to entry and if significant could lead to market power

abuse,

With approximately one month’s worth of data on the number of direct access
service requests (DASRs) to examine, it Is clear that California has not yet seen an
“Oklahoma land rush” of customers signing up for direct access. 1believe this will
change as restructuring begins and marketers advertise their products; the Power
Exchange price becomes visible; and consumers evaluate their new options.
Nonetheless, I am concerned that with the advantages of brand name recognition that
the utility affiliate has in this marketplace, many marketers may be deterred from
compeling against the affiliate and withdraw from the market over time. This is not a

result we want to encourage but should deat with up-front in a pro-active manner.




R.97-01-011, 1.97-04-012

My proposed alternate decision in this proceeding recognized the advantages
that a utility affiliate may have, and sought to prevent the utility from exploiting those
advantages to obtain an undue market share. My proposal would have limited a utility
from processing the direct access requests of its affiliates if the affiliates’ market share
exceeded 20% of the direct access market (by volume of kilowatt hours sold) within the
utility’s service territory. This 20% “competitive cap” would be applied separately for
each class of customer--residential, commercial, agricultural, and industrial. This

¢ompetitive cap would not have prohibited the affiliates from cémpeting, but at the

same time would have permitted entry of enough additional marketers to ensure a
competitive market. The application of the competitive cap by market segment would
have prevented the utility’s affiliate from “cream-skimming” the more lucrative
markets and ensure that customers in all markets enjoyed the benefits of competition.

My proposal would have allowed for two exemptions from this 20% cap. First, it
would not have applied to the sale of renewable energy to residential customers, It
appears to date that only a few marketers will be offering this service and this segment
of the marketplace should be encouraged. Second, it would have “grandfathered”
contracts entered into prior to the adoption of this decision. This provision recognized
that some affiliates may have relied on our pre-existing affiliate rules in developing
their market strategy, even though we clearly stated that those rules were interim in

nature.




R.97-04-011, 1.97-04-012

A number of parties to this proceeding - consumer groups, end users, and the
new competitors that we hope to bring into the marketplace-- supported a complete ban
on the use of the utility’s name and logo by its affiliate, as well as a complete
prohibition against an affiliate offering service within the territory of its sister utility.
The utilities and their affiliates, by contrast, wanted o limitations for their affiliates. 1
believe my proposal struck a fair balance. It would have allowed a utility’s affiliates to
compete in the marketplace, thus promoting competition, but it would have prevented
the affiliates from unfairly controlling the market through'the advantages that they may
have as utility affiliates. My proposed rules would have been in effect for 2-years, at
which time the Commission could have revisited the rules to see if they should have
been extended until the end of the transition period.

The order adopted by the majority provides for monthly reporting of the
volumes of energy sold by the utilities” affiliates. Our office will monitor and study

these results and encourage further action by the Commission if it is clear that the

utilities’ affiliates are gaining a disproportionate share of the market.

/,427,% Condon

San Francisco, California
December 16, 1997




