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OPINION 

\Ve approve the application of Pacific Gas and Electric Company (PG&E) for 

authority, pursuant to Public Utilities (PU) Code Section 851, to sen the 1I.10rro Bay, 

Moss Landing, and Oakland fossil-fuel electric generation p1ants to affiliates of Duke 

Energy PO\ver Servkcs, Inc. (Duke EPS), the terms and conditions of the related saJes, 

and the forecast environmental remediation and transaction costs {or purposes of 

accounting and ratemaking adjustments. \Ve refer the request of the Southeast Alliance 

for Environmental Justice (SAEJ) [or a finding of eligibility for compensation to the 

assigned Commissioners. 

Procedural Background 
PG&E filed its application on November 15, 1996. Notice appeared in the Daily 

Calendar on November 19,1996. \Ve issued our first interim opinion in Decision (D.) 

97-09·046 on September 3, 1997, in which we permitted PG&E to commence an auction 

of the three plants, subject to certain conditions, and approved the ac(Ounting and 

ratemaking treatment described in the application. On <Klober 22,1997, we adopted 

0.97-10-022, which approved a mitigated negative declaration for the project 

represented by the application, and approved a related mitigation, monitoring, and 

reporting program. On November 5, 1997, we adopted D. 97-11-030, which required 

PG&E to require as a condition of sale that the successful bidder enter into an 

operations and maintenance agreement with PG&E as described in the application, and 
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for the Moss Landing Power Plant and Oakland Power Plant, an agreement with the 

Independent System Operator (ISO). 

On November II, 1997, an evidentiary hearing was convened concerning 

PG&E's estimated environmenta.l remediation costs for the plants. At the hearing; it was 

determined that no disputed issues existed, as a result of the adoption by PG&E of the 

recommendations of the Office of Ratepayer Advocates (ORA). At the hearing.. PG&E 

disclosed that it anticipated making the results of its audion available on November 20, 

1997. The assigned administrative law judge (ALJ) issued a ruling on November 13, 

1997 permitting any party to make a responsive pleading to PG&E's filing not later than 

the sixth business day following. On November 20, 1997, PG&E made a Complianc:e 

Filing to certify that it had follo\,· .. ed the auction proCess approved by the Commission, 

identify Duke EPS as the buyer of the three plants, provide certain estimates, including 

book values and transaction costs, tor accounting and ratemaking adjustments 

necessary to reflect the sales, and request a final order finding that the sales are in the 

public interest and approving them. On December 21 1997, ORA filed its response. On 

Dec:ember 5,1997, PG&E filed a reply to ORA's response. On [)e(ember 12, 19971 Duke 

and its affiliates moved that the Commission make certain findings necessary to qualify 

the owners of the plants as exempt wholesale generators under Section 32(e) of the 

Public Utilities Holding Company Act (PUHCA). No other party commented on the 

record. 

On AprilS, 1997, SAEI filed a notice of intent to claim compensation, 85 days 

after the second prehearing conference of January 13, 1997 was held, and after an 

evidentiary hearing was held on March 31,1997. On September 29, 19971 the aSSigned 

ALJ issued an order finding that SAEJ was not eligible for compensation. On 

OclobN 28, 1997, SAEI CiJed a request for the Commission to make a finding of 

eligibility for compensation. 
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Description of the Application 

A uctlon of the Plants 
PG&E conducted an auction of three electric generation plants: Morro Bay 

Power Plant, Moss Landing Power Plant, and Oakland Power Plant. The real and 

personal property included in the proposed sale are described, in general, in 0.97-09-

046, and in detail in PG&E's November 20, t997 filing. 

PG&E's investment banker, Morgan Stanley & Co. Incorporated (Morgan 

Stanley) sent letters to more than 175 domestic and international utilities, power 

marketers, independent power producers and other potential purchasers. PG&E ran 

advertisements in The IVall Street !oumal and the Financial Times, and publidzed the 

auction on its [nternet web site. FollOWing issuance of 0.97-09-046, l-.-forgan Stanley sent 

a con(idential information men\Orandum containing detailed information about the 

proposed auction to 46 potential bidders, each of which was also permitted to inspect 

documents at PG&E related to the plants and general information concerning electric 

restructuring in California. On October 10,1997, bidders submitted statements of 

interest and qualification, including a non-binding initial bid. Based on an evaluation of 

the financial and operational background of the bidders and the amounts of the initial 

bids, PG&E selected bidders to participate in the second stage of the auction. 

On October 12, 1997, PG&E provided the remaining bidders with 

proposed (orms of agreement for the sale and operation of each plant. During the 

following five weeks, each bidder visited the plants lor which it was bidding, received a 

management presentation on the plants and associated contractual and regulatory 

issues, had follow-up meetings and telephone conference calls with PG&E staff to 

answer specific questions, and continued review of documents related to the plants. On 

October 27, 1997, all the bidders submitted contract markups and comments to PG&E, 

which reviewed the proposed changes, and returned revised, final contract documents 

to all bidders on November 3, 1997. 

On November 14, 1997, final, price-only, binding bids were received. 

Duke EPS submitted the highest bid, $5Ot million for the three plants as a package. No 
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other single bid or combination of bids yielded proceeds as high as the bid of Duke EPS. 

On November IS, 1997, PG&E's board of directors met and approved the sale, PG&E 

and Duke BPS signed purchase and sale agreements (or the ptant, and Duke EPS 

provided a $6.9 miHion irrevocable standby letter of credit to se<:ure its performance ot 
the agreements. Copies of those purchase and sale agreements, an Operation and 

~1aintenance Agreement, and a Switchyard and Retained Properties Agreement for 

each plant were included in PG&E's November 20, 1997 filing. In addition, a Special 

Facilities Agreement (or the Oakland Plant was included. 

Duke EPS is a Colorado corpOration, and a unit of Duke Energy 

Corporation, one of the country's largest energy servkes companies. Duke BPS will 

make the acquisition of the three plants through three special-purpose Delaware limited 

liability companies: Duke Energy Morio Bay LLC, Duke Energy Moss Landing LtC, 

and Duke Energy Oakland LLC. A subsidiary of Duke Energy Corporation, Duke 

Capital Corporation will guarantee ihe obligations of the three limited liability 

cOn\pani~s under the agreements. Duke Capital Corporation has a Standard & Poor1s 

corporate rating of" A/' 

Neither Duke BPS nor its parent or affiliates owns or controls any other 

generation assets in California. 

No party raised any claim that the au(:tion was concluded contrary to the 

approved procedures. 

\Ve have considered the mitigated negative declaration that we adopted in 

0.97-10-022 and the adequacy of the measures approved there to avoid the possibility 

of indirect physical changes to the environment or to redu(:e the effect o£ such changes 

to non·significant levels. \Ve will conclude that the sate and transfer of the plants is in 

the public interest, subject to the adoption of those measures (which are independent of 

the id~nlity of the buyer) and to our analysis of the factors in PU Code Section 362. 

Market Power 
In proceedings pursuant to Section 851, we must ensure that Ufacilities 

needed to maintain the reliability of the electric supply remain available and 
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operational, consistent with maintaining open competition and avoiding an 

oVerconcentration of market power.1I (PU Code § 362.) In 0.97-11-030, we determined 

that making two of the three plants subject to an <1greement with the ISO W<1S consistent 

with maintaining open competiUon, but We reserved determining whether it would be 

consistent with "a\'oiding an overconcentration of market power." Now that we know 

the results of the auction, we are in a position to determine whether the oukome raises 

any overconcentration issue Or other n\arket power issue. None appears, because the 

buyer represents a new entrant to the California market, and no parly has raised <1ny 

claim that the buyer will possess suUicient capacity to have market power. 

Request for Exempt Wholesale Generator Finding 
Under the federal Energy Policy Act of 1992 (the Act), it is possible for 

Duke's limited liability conlpany affiliates to qualify as "exempt wholesale generators" 

(E\VGs) under the Ad, which avoids federal regulation as a public utility hoJding 

company under PUHCA. Duke's a((iliates must apply to the Federal Energy Regulatory 

Commission for E\VG status and, in the case of facilities that were formerly in a utility's 

ratebase, such as the three pJants PG&E has agreed to sell, a finding is necessary that 

allowing such a facility to be an E\VG "(1) will benefit consumers, (2) is in the public 

interest, and (3) does not violate State law/' (15 U.S.C. § 79z-5a(c).) Since that 

determination must be made by this Commission, as the applicabJe state utility 

commission, Duke EPS requests that we include that determination in this decision. 

The transition of electrical generation from a regulated monopoly to a 

competitive marketplace is the policy of the State of California. (Su, t.g., PU Code § 

330{d).) That policy is expressly intended to benefit consumers. (Id.) Subjecting the 

affiliates of Duke to regulation under PUHCA would not advance that policy and is not 

required to prevent any violation of California law regulating utilities. 

Accounting and Ratemaklng Adjustments 
PG&E proposes to remove the net book value of the pJants from rate base 

upon sate. Because the saJes pr<xccds exceed the net book value, the difference between 

the book value of the plants and sales proceeds, net of transaction costs and tax effect, 
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will be credited to the Transition Cost Balancing Account (TCBA). This is expected to 

amount to approximately $60 million. 

PG&E estimates its transaction costs will total approximately $9.9 milJion. 

It estimates net taxes witl amount to $41 million. PG&E calculates the net book value of 

the plants at $390.2 million, including inventories. The buyer will assun\e responsibility 

for non-environmental dccomn\issioning costs, and PG&E will be responSible for the 

environmental remediation portion of such costs. As a result, PG&E proposes to 

remove from its non-nuclear decommissioning liability the net amounts acaued for 

environmental remediation and non-environmental dccomn\issioning.. resulting in a 

surplus of $23,128,445, which will be applied pro rata across remaining generation 

plants, with the effect of reducing rate base. ORA docs not dispute, or finds reasonable, 

each of these proposals. 

ORA does dispute PG&E's position that the rate of return applicable to 

the three plants should !-e the authorized rate of return from July 28, 1997 (pursuant to 

0.97-07-059), rather than the reduced rate of return required by 0.97-11-074. In 

addition, ORA does not agree that a 10-basis point increase in return on equity for each 

10% of fossil plant divested, as contemplated h}' D.97-07-059, should be effective before 

the closing of the sale or that the increase may be applied in increments of less than 

10%, as PG&E as PG&E contemplates in its November 20,1997 filing. PG&E clarifies, 

however, in its December 5, 1997 filing that it is not seeking adoption of its suggestions 

in this proceeding. Thereforel the resolution of these differences should not delay the 

transfer of the plants. PG& E may advance its suggestions in other proceedings, as 

appropriatel consistent with the procedural schedules adopted in such proceedings. 

SAEJ's Request 

PU Code Section 1804(a)(I) provides as (0110\ ... ·5: II A customer who intends to 

seek an award under this article shall, within 30 days after the prehearing conference is 

heidI file and serve on all parties 10 the proceeding a notice of intent to claim 

compensation." The duty of the Commission to award compensation set forth in PU 
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Code Section 1803 is expressly conditioned upon compliance with Section trot and 

does not provide for any exception. 

PU Code Section 1804(a)(I) recognizes that there may be cases where filing a 

notice of intent within 30 days of the prehearing conference is not possible, because the 

schedule would not reasonably allow parties to identify issues within that time. That 

was the basis for our award in D.95-03-007, permitting another intervenor to obtain 

compensation eVen though it had filed out of time. In that case, , ... 'e had issued a 

previous dedsion that was necessary to clarify the issues in that case. 

In this case, not one but two prehearing conferences (PHCs) were held, on 

December 19, 1996 and January 13, 1997. SAEJ was represented by counsel at each. 

Many of the issues litigated in this proceeding Were identified at the first PHC. In 

particular, the applicability of the California Environmental Quality Act and the 

appropriate point at which a decision qualifies as the approval of a discretionary projed 

was specifically identified as an issue. (Tr. at 25.) That was an issue to which SAEJ 

devoted much attention subsequently. Counsel for another party identified as issues 

lithe particular regulatory and programn'tatic environment of Hunter's Point, the 

reliability within the Hunter's point, local reliability, the availability of altenlatives and 

altemative ptograms within the Hunter's Point proposal, including shutting it down." 

(Tr. at 37.) These are issues that SAEJ has also participated in de\'eloping since the date 

of the first PHC. 

At the second PHC on January 13, 1997, the ALJ reviewed the positions of the 

parties reflected in the filings. (Tr. 62-69.) This review included the choice of plants (or 

divestiture, market power, identification of the relevant markel, mitigation measures 

for market power, reliability, alternatives for reliability services, the factual basis (or 

reliability, the difference between must-nm and non-must-run plants for scheduling 

purposes, the relationship of the auction process to the competitive transition charge, 

the role of bidder qualification and what role, if any, non-price factors should pIa}' in 

bid evaluation, the effect of divestiture on air quality management planning 

assumptions, the significance of different operational strategies from PG&E's (or the 
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plants, the nc(cssity for knowing the identity of the succcssful bidder, and the 

uncertainty of the roJe of the ISO. 

PU Code Section 1804(a)(1) is intended, in the circmllstanccs in which a 

preheaTing conference has been held that identifies issues in a proceeding, to be 

ministeriaJ, which is why the Legislature delegated the eligibility determination to the 

ALJ. Because the threshold eligibmty determination is intended to be a ministerial 

application of bright-line tests of whether the noti~e was timely filed and contained the 

statement and estimate required by PU Cooe Se<tion 1804(2)(A), the ALJ lacks authority 

to excuse the time of filing requirentent in the absence of a showing that the parties 

could not have reasonably identified issues within 30 days of the PHC. 

\Vhether our first interim dedsion so changed the iSsues in this proceeding such 

that SAEJ could not reasonably be expeded to be able to identify issues is a question we 

refer to the assigned CommissIoners, who may, in the exercise of their sound discretion, 

grant or deny SAEJ's request (or a finding of eligibility for con)pensation. 

Findings of Fact 
1. No party disputes that PG&E has conducted an auction process without 

significant irregu1arity. 

2. The measures described in the nlitigated negative declaration adopted in 

0.97-10--058 are sufficient to avoid or mitigate the reasonably foreseeable adverse 

environmental e[[ects of the project. 

3. The market value of the Morro Bay Power Plant, Moss Landing Power 

Plant, and Oakland Power Plant is $501 million. 

4. It is undisputed that neither the buyer of the plants, it parent, nor a (filiates 

owns any other electrical generation in CaUfomia. 

5. It is undisputed that PG&E's transaction costs will total approximately 

$9.9 million, net taxes will amount to $41 million, the net book value of the plants is 

$390.2 n\illion, including invelltories, buyer wm assume responsibility (or nOn­

environmental decommissioning (osts, and PG&B wiH be responsibJe (or the 

environmental remediation portion of such costs, or that the net amounts accrued for 
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environmental remediation and non-environmental decommis.sioning as a result of the 

transaction will experience a surplus of $23,128,445, which will be applied pro raIn 

across remaining generation plants, with the e({eet of reducing rate base. 

6. PHCs were held on December 19,1996 and January 13, 1997, which 

reasonably allowed parties to identify issues in this matter prior to February 13,1997. 

7. SAEJ filed its notice of intent to claim compensation on April 8, 1997. 

ConclusIons of law 
1. The sale of the Moss Landing and Oakland Plants subject to the agreement 

with the ISO is consistent \'lith avoiding an overconcentration of market power. 

2. The sale of the plants to Duke EPS is in the public interest and should be 

approved, subject to the measures adopted in D.97-10-058 to avoid Or mitigate the 

reasonably foreseeable adverse environmental effects of the projed. 

3. Except for determining the means by whkh a rate of return on the plants 

should be calculated, the accotmting and ratemaking adjustments described in PG&E's 

November 20, 1997 filing should be approved. 

4. Allowing the three plants to be exempt wholesale generators within the 

meaning of the Act would benefit consumers, be in the public interest, and would not 

violate California law. 

INTERIM ORDER 

THEREFORE/IT IS ORDERED that: 

1. Subject to the measures described in the mitigated negative declaration 

approved in Dcdsion (D.) 97-10-058 to avoid or mitigate the reasonably foreseeable 

adverse environmental e((eels of the project, Pacific Gas and Electric Company (PG&E) 

may transfer and sell its Morro Bay, Moss Landin~ and Oakland Power Plants to 

affiliates of Duke Energy Power Services, Inc. in accordance with the transaction 

documents fHed by PG&E on November 20, 1997. 

2. Except with respect to PG&E's description of the means b}' which a rate of 

return on the plants should be calculated, the accountiI'g and ratemaking adjustments 

described in PG&E's November 20, 1997 nting are approved. 
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3. The request (or the Southeast Alliance for Environmental Justice (or a 

finding of eligibility (or intervenor compensation is referred to the assigned 

Commissioners. 

This order is ellcctlve today. 

Dated December 161 1997, at San Francisco, California. 
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