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Decision 98-03-022 March 12, 1998
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

UNION SAFE DEPOSIT BANK, a California Banking

Corporation, .
Complainan, (RGN

v. Case 97-02-025

_ : (Filed February 14, 1997)
MODESTO AND EMPIRE TRACTION COMPANY, a
corporation, formerly known as MODESTO
INTERURBAN RAILWAY, a corporation,

Defendant.

OPINION

Summary
This order approves the settlement agreenient between the Union Safe Deposit

Bank (Bank) and the Modesto And Empire Traction Company (Railroad). In the
settlement agreement Railroad grants Bank an irrevocable license for a railroad crossing

to access properly Bank owns in Stanislaus Counly, Califomia.

Procedural Background
On February 14, 1997, Bank filed a complaint to establish a private rail ¢rossing

in which it alleged that a previously existing crossing over Railroad’s right of way was
the only means of access to certain property Bank owned along Yosemite Avenue in
Stanislaus County. Bank stated that in September 1994 Railroad removed this crossing
without approval of Bank or the Commission. Bank sought to have the crossing re-
established. _

On April 18, 1997, Railroad filed its answer in which it ad_miltcd that it removed
the crossing without authorization. Railroad also stated that a ¢ivil court action was

pending on this matter before the Superior Court and that consequently the
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Commission should decline to act on this complaint, pending resolution of the civil
court matter.
At the request of the partics, Administrative Law Judge Robert (ALJ) Ramsey

was assigned to act as a mediator in this proceeding. The parties successfully
’-negotiated an agreén"tcnt before ALJ Ramsey on June 24. 1997. The parties filed the
* \wiitten and excc‘uted settlement agreement in October 1997. Bank also filed a “Motion
to Confirm Irrevocable License Agreement” on November 17, 1997. Although this
motion is improperly titled, we assume that it is a request to approve the settlement

agreement and will treat it as such.

Description of the Settlement Agreément
The major provisions of the settlement agreement are:
1. Railroad will reinstall the formerly existing crossing from Bank’s property to
Yosemite Avenue.

. Protection at the crossing shall be two standard No. 1-C Private Crossing
Signs as specified in Commission General Order No. 75-C.

. Railroad will execute and deliver to Bank an irrevocable license to cross the
Railroad’s property.

. Bank shall pay to Railroad $10,000 for the purpose of reinstalling the private
crossing.

. Upon reinstallation of the crossing, Bank shall request dismissal with
prejudice of the pending civil court action.

6. Bank will pay all reasonable costs of maintaining the crossing.

Discussion
Commission Rule of Practice and Procedure 51(e) requires that settlement

agreements be (1) reasonable in light of the whole record, (2) consistent with the law,
and (3) in the public interest to be approved by the Commission.

a. Reasonable in Light of the Whole Record
The record in this case reveals that Bank sought Commission aclion to obtain

a crossing for access to its property. The settlement agreement accomplishes that goal
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in an orderly and reliable manner. The costs of taking this matter to hearing before the
Commission and litigating it before the Superior Court ¢could substantially exceed the
payment Bank made to Railroad. Morecover, the settlement agreement resolves this
issue quickly such that the properly may be more altractive to potential purchasers.
The settlement agreement is, therefore, reasonable in light of the whole record.
b. Consistent with the Law

None of the actions required by the settlement agreement are in violation of
any statute or Commission rule or regulation.

¢. Inthe Public Interest

The Commission is responsible for ensuring that adequate railroad crossings
are available to allow, where necessary, private landowners to access their property.
This agreement resolves not just a complaint proceeding at the Commission but also a
civil case pending in Superior Court.

For these reasons, the Commiission finds that the settlement agreement is
reasonable in light of the whole record, is consistent with the law, and is in the public
interest. The agreement is approved pursuant to Rules 51 through 51.10 of the
Commission’s Rules of Practice and Procedure. (See also San Diego Gas & Eleclric, 46

CPUC2d 538 (1992) (rules for all-party settlements).)

Findings of Fact
1. Bank filed its complaint on February 14, 1997.

2. A settlement conference was held on June 24, 1997,

3. The parties filed the selllement agreement in September 1997 and the motion to
accept it in November 1997.

4. The settlement agreement provides for a crossing over Railroad’s right of way

for access to Bank’s property.
5. The settlement agreement resolves all matters relating to this proceeding and the

pending Superior Court action.
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Concluslons of Law

1. The settlement agreement is reasonabfé in iightr of the whole record, is consistent
with the law, and is in the public interest.

2. The setilement agreemenf should be appr‘oved.

ORDER
IT IS ORDERED that: -

1. The seitlement agreement affixed hereto as Attachment A and made a part
hereof is approved, and the parties afe ditected to comply with the term's set forth'in
thé‘settlemeﬁt agr'e'eme’ﬁtf . | o | ‘ | ’

2. This proceeding is closed.

" This order is effective _tbday; _ 4
" Dated March 12, 1998, at San Francisco, California.

RICHARD A. BILAS
_ ~ President
P. GREGORY CONLON
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners
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ATTACHMENT A
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LEEP. BARDELLI\H ESQ. (S.B.# 53108)
JAMES T. STRAW, ESQ (S.B.#478339)
DEBORAHL. PHILLIPS ESQ. (S.B. # 164689)
BARDELLINI, STRA\\’ & CAVIN

3160 Crow Can)on Road, Suite 295

San Ramon, CA 94583-1331

Telephone: (510) 277-3580
l‘acsmule (510) 277-3591

| Attorneys for Complainant
UNION SAFE DEPOS]T BANK, a
Cahforma Banking corporation

N0 W N N e W N

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
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UNION SAFE DEPOSIT BANK, : Case No. 97 02025
a California Banking corporation,

-
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SETTLEMENT AGREEMENT

Complainant,

—
=2 S}

Y.

—
~J

MODESTO AND EMPIRE TRACTION
COMPANY, a corporation, formetly known
as MODESTO INTERURBAN RAILWAY,
a corporalion,

[0 O Y
[— 2~ I - ]

Defendant.

[ 5]
[

_ This Setilenent Agreement (hereinafier “this Agreement”) is entered into
between UNION SAFE DEPOSIT BANK, a Catifornia banking corporation (hereinafier the
“Bank”) and MODES-TO AND EMPIRE TRACTION COMPANY, a corporalion, successor by
merger 0 MODESTO INTERURBAN RAILWAY, a corporation (hereinafter referred to as the
“Railroad™) who are parties to the above proceeding (hereinafler “the Cas'c"); '

Subject only to the conditions as set forth below in this Agreement, the Bank and

the Railroad have agreed to resolve their differences in accord with the terms and sequiréments of

SETTLEMENT AGREEMENT
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this Agréemcnt, which is to be construed as a full and final compromise and settlement of all past
and present claims, conlroversies, disputes, liabilities, loss or damage relating to the aclions
alleged in the pleadings filed in the Case or in the action pending in the Superior Court of the
County of Stanislaus, State of California, entitled Unlon Safe Deposit Bank v. Modesto and
Empire Traction Company, No. 114772 (the “Action™).

NOW THEREFORE, in consideration of the following terms, covenants and

conditions the undersigned parties agree as follows:

L Naon-Admission:
This Agreement shall not be treated or acknowledged by any party

as a concession or admission as to fault, liability, culpability or
responsibilily whatsoever.
Commission Approval:
It is understood by the partics that the Bank may request approval
of the Public Utilities Commission of this A greement; hoswever,
the settlement conditions listed below and this Agreement do not
require the advance approval of the Public Utilities Commission.
The pattics contemplate that this Agreement will be substantially
performed, including re-installation of the crossing described
below, before the Motion to approve this Agreement is heard by
the Public Utilities Commission. Approval by the Commission is
not a condition of this Agreement.

ithorify:
The undersigned parties warrant and represent that they have had
the opportunity to review this Agreement with their altorneys and
with the appropriate corporate management officers or directors.
By executing this Agreement the persons signing below represent
and warrant that they are authorized to exccute this Agreement on

behalf of the corporation for which they are acting.

SETTLEMENT AGREEMENT




Sciliement Terms:

(@)  Railroad shall execute and deliver to Bank a license in the form attached
as Attachment 1.
The Railroad shall reinstal] the formerly existing crossing over the
Railroad’s propeérly in lhe location shown on Exhibit A to Attachment 1,
The ¢rossing shall be 32 feel in mdlh with a 36 fool flare al lhejuncuon of
the public hlgh\say known as Yosemlte Bolllevard togelher with Pubhc

Utilities Commission standard 1C Stop srgn_s and railroad crossing signs.
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This reinstatlation will occur within thi:rl)' (30) days of the date of the

—
=

execution of this Agreenient by Railroad.

f—
—

Upon signing this Agreement and as a cbhdili_(')n of delivering i‘,l_'('oiBank,

-—
[

$10,000.00 shall be paid through the Bank to the Railroad t6 carry out the

—
R

re-installation of the formerly existing crossing as required by the terms of

-—
e

this Agreement, including the installation of stop signs and paving. -

—
h

If the Public Utilities Conimission, or any other governmental agency

—
[

having jurisdiction, requires the installation of improvements greater than

y—
-3

those set forth in subb‘aragraph (b), Railroad shall perform the work and

—
=<}

Bank shall reimburse it for the reasonable and necessary costs thereof in

—
o

accordance with the procedure for reimbursement set out in paragraph C of

|2 ]
@

Attachment 1.

™
—

If withina 180 day period of the execution of this Agreement by Bank,

[ o8
[

Railroad is able to obtain an alternate access casement that Bank

~
(™)

reasonably determines meets the minimum governmental standards

[
b

ruquned for access to the Bank’s property from another public slrcel ina

N
7.}

commerclally reasonable fashlon and consnstent with the zoning of Bank's

o
(=

property, B Bank shall rclmqunsh the irrevocable license.

~
[= - |
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Upon execution of this Agreement, Bank will cause to be delivered to

—

Railroad’s attorneys its request for dismissal with prejudice of all causes
of action of the Action. Railroad’s attorneys may file said dismissal with
prejudice when Railroad has advised its attorneys that it has ¢ompleted the
re-installation of the ¢rossing as contemplated by this Agreement.

In accord with this Agreement, the parties agree that the railroad crossing

may be re-installed prior to any approval of this Agreement by the Public

Utitities Commission.
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General | Release:

Subject only to the occurrence of the conditions set forth in

— —t

paragraphs 4(a)-(g), Bank and Ratlroad hereby waive, discharge

o

and release each other and their directors, officers, employees,

-—
.

agents and altorneys and other representatives from any and all

—
b

claims, controversies, disputes, liabilities, loss, damage, rights,

demands and causes of action whatsoever, whether knmm or

—
[~ S ]

unknown and whether suspected or unsuspected that they may

T—
~1

have or acquire as a resull of, or that are based, in whole or in part,

—
=]

on any loss, damages, injuries, facts, acts, ¢ircumstances, events or

—
L=

occurrences, conimunications or transactions or dealings of any

[
<@

kind that have been sustained, existed or taken place or occurred

[ 4
_—

prior to the date this Agreement is executed and that relate to, or

o
™~

arise from the allegations in the pleadings filed in the Case or in

[
L7

the Action Bank and Railroad do hereby waive any and all rights

Lavd
L

under California Civil Code § 1542 which states as follows:

Lol
o

“A general release does not extend to claims which the
creditor does not know or suspect (o exist in his favor at the
time of executing the release, which if known by him must
have materially effected his settlemient with the debtor.”

e %
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iscellancous:

(a) Fach parly and counsel for each parly have reviewed this Agreement and

accordingly the normal rule of construction that any ambiguities are to be
resolved against the dralting party shall not be employed in the
interpretation of this Agreemenl. v

In lhc event onc Or niore provisions or portlons of this Agreement is
delenmned to be |llegal or unenforCeable the remamdcr of this Agreemenl

shall not be afl‘ected lhereby and each remammg prowslon or portmn

O 0 N A A W W

lhcreof shall c(‘)nlmue to be \'ahd and effecln'e and shall be enl‘orceable to

lhe fullesl ex!ent pemnued by Iaw unless the provision found tobe -

(=2

m\'ahd or uncnforcc-able renders this Agreemenl inopeiative or vond :

" —
—

This Agnemenl is entered into in the State of California and shall be

o
[ 04

construed and mterpreted in ac»ordanéc with llS law.

—
he W

This Agrcemenl shall be bmdmg on and inure to lhe benefit of suaessors

and assigns of the parties heréto.

—
W

This Agreement may not be amended or modified except by an agreement

—-—
(=

in wriling signed by the parly against whom the enforcenient of any

—
L |

modification or amendment is sought.

—
(=]

Fach parly agrees (0 execute, acknowledge and deliver or cause to be

—
2

exccuted, acknowledged and delivered such further instruments and

>
o

documents as may be necessary in order to consummate this Agreciment,

g
—

including an Irrevocable License in the form of Attachment . In addition

[ d
™~

the Bank directs its attorneys to prepare a request for dismissat with

| ]
A7)

prejudice of the Action and to deliver it to Railroad®s attorneys, in

~ ~
wh b

accordance with Section 4(f) above; and, the Bank shall dismiss llic Case

as soon as the Commission has finally ruled on the Motion of the Baik to

NN
-1 N

approve this Agreement.

/77
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Each party agrees that time is of the essence and each parly agrees to use
its best efforts 1o prompily perform aﬂ obligations Iiereunder.
Each party shall bear their own cosls and attorneys® fees through the date
of Ihis.Agreemenl.
If any party to this Agreement is required to take any legal action for
enforcement of any provision contained in this Agreement, the prevailing
paﬁy shall, in éddilibn to any other costs, be entitled to reasonable
attorneys’ fees. |
This Agréem'enl may be executed in counterpart originals, each of which
will constitute an original as exécuted and éll such counterparts shall
constitute bul‘one‘ and the same instrument.

IN WITNESS WHEREOF lllé:parlies h::we executed this Agreement on the dates

set forth,

UNION SAFE DEPOSIT BANK

a California banking corp?
By: //// ﬁ
Name /gfff / 7/549S
Title: / ﬁ
Date: //9//6/@ iV
The above Agreement is read and approved by its attorneys.
BARDELLINI, STRAW & CAVIN
oce”
@MI.S;F/S‘NIA‘W
Date: /pA o / /2

(Signatures contmued on next page)
/77
/77
/ /7
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(Signatures continued from previous page)
MODESTO AND EMPIRE TRACTION CO,,

a corporation, Ssucccssor by merger fo MODESTO
INTERURBAN RAILWAY, a corporation)

. -
By: .o s ltan S Rl

Name: WILLIAM R BEARD

Titlle: VP, SEC'Y & TREAS

Date: 15 SEPT 97

The above Agreemeént is réad and apptbvéd by its attorneys.

McCUTCHEN, DO\'LF, BROWN & ENERSEN

Lo oL 07 A/‘Mﬂ

SANFORD M. GGS'

Date: /4{0 (RL_.”* lcl'? 7

CA372410 007
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Attachment 1

To The

Scitlement Agreement
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IRREVOCABLE LICENSE

Modesto and Empire Traction Company, a corporation (“Licensor”) hereby
grants to Unlon Safe Deposit Bank, a California banking ¢orporation (“Licensee™) an
Irrevocable License for a raitroad track ¢rossing, subject to t':e terms and conditions below
including paragraph D, over the real property of Licensor located in the County of Stanislaus,
State of California, and more particularly des¢ribed as :

A strip of land 40 feet in width along the north line of the northeast
quarter of Section 35, Township 3 South, Range 9 East, Mt, Diablo
Basin Meridian )

(hereafter “Railroad's Right-of-Way™). The location of the cmésing is more particularly
described in Exhibit A attached hereto and shown on the Plat attached hereto as Exhibit B.

The purpose of the crossing is to provide access from State Highway 132,
comunonly known as “Yosemite Boulevard” to the real property of Bank located in the County
of Stanislaus, State of California, and more particulasly described as: -

The east half of the west half of the northwest cuarter of the
northeast quarter of Section 35, Township 3 South, Range 9 Fast,
Mt. Diablo Basin Meridian lying north of the nerth line of Lateral
No. 1 of the Modesto Irrigation District, excepting therefrom the
north 33 feet

(hereafter the “Licensed Real Property”).

A.  Thislrrevocable License is for a private crossing of Railroad’s Right-of-
Way consisting of pavement of a minimum width of 32 feet in width across the railroad tracks as
depicted on the attached Exhibit A drawing, with a minimum 36 foot flare at the junctien of the
public highway known as Yosemite Boulevard, together with Tublic Utilities Commission
standard 1C stop signs and railroad crossing signs.

B. This Imevocable License may be assigne.d by Bank to any successors in
interest of the Licensed Real Property, provided that each such zssignee assumes the obligations

CAST{499.050/0925 1039 ' . 0402 %7 69.93 AN
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of Licensee contained herein. Upon delivery to Licensor of an assignment and assumption, in
recordable form, the assignor will be relieved of its obligations under this License.

C.  Any work done on the crossing at the request of the Licensee, or required
by the Public Utilities Coémmission ot any other govemment agency, inc]uding'nommal
maintenance of the crossing, as well as improvements 6f the ¢rossing or the crossing protection
required by governmental agencies and improvements necessary or desirable for the development
of Licensed Real Property, shall be done by the Licensor ina commerclally reasonable fashion at
the sole expense of the Licensee. Maintenance shall include but not be limited to maintenance
related (o the crossing paving, asphalt, striping, crossing signs, stop signs and the ¢rossing. If the
work is estimated to cost more than $2500, Licensor may pravide a written estimate of the work
to Licensee. Within 45 days of receipt of Licensor’s estimate for such work, Licensee shall
advance to Licensor the estimated amount. At the completion of work Licensor shall provide an
accountmg of the cost of the work together with check for thie unused portion of the advance, if
any, of an invoice for the balance due. Within 45 days of reeipt of Licensor's invoi¢e for such
work, Licensee shall reimburse Licensor for the reasonable and necessary ¢osts of such
maintenance and improvements. If maintenance work is done by the Licensor on its own tracks
or ties lying beneath the ¢rossing such work or repair shall be paid for by the Licensor. Any
dispute regarding Licensor’s entitlement to reimbursement shall be resolved by binding
atbitration pursuant to Title 9 of Part 3 of the Code of Civil Procedure of this State, $:ctions 1250
etseq. Initially the costs of the proceeding shall be divided equally between the parties. The
arbitzator in any such proceeding shall award attorneys® fees and ¢osts of arbitration to the

prevailing party.

D.  Thisimevocable license may be modified or revoked only (1) upon an
order of the Public Utilities Commission of the State of California, or (2) upon obtaining, at no
cost to Licensee, an altemate unimproved access easement that Licensee reasonably determines
meets the minimum govemmental standards required for access to the Licensed Real Propérty
from another public street in a commercially reasonable fashion and consistent with the zoning of
the Licensed Real Property. Licensor shall have no obligation to improve the easement. If such
alternate access is obtained, Licensor shall refund to Licensee an amount equal to the total of the
depreciated values of each improvement in excess of $2500 made at the expense of Licensee.
‘The Licensés and Licensor agree to act In good faith in making any request for a revocation or
modification of the ¢rossing and with respect to any determination regarding alternative access.
Any disputes regarding Licensee's entitlement to refund or t1:¢ amount of the refund shall be
resolved by arbitration as provided in section C, above.

CAT1830.0%0




E. This Irrevocable License shall be binding on and inure to the benefit of the
parties’ successors and assigns.

MODESTO AND EMPIRE TRACTION CO.,
a ¢orporalion

By: 2/'/4,@ S Brzrlts

Name: _WILLIAM R BEARD

‘Tittle: VP, SEC'Y & TREAS

Date:. 15 .SEFT 97

CA 30 050




STATE OF CALIFORNIA }

COUNTY OF

On SEPT. 15, 1997 before me. ELVIA L. VICTORINE

. ['olary Public,

© ——QOPTIONAL SECTIOH——

CAPACITY CLAIMED BY SIGNER
Trough atds dees fol require tha Notary o
£V I e d2'z telow, doing 33 may prove
nvatuatie lo gersons relying on the documert

O INDIVIDUAL

& CORPORATE OFFICER(S)
VP, SEC'Y & TREAS

personally appeared __WILLIAM R, BEARD

RAME(S) OF SIGNER(S)

@ personally known 0 me —OR~-Eproved-to- me--on-the- basis-cf satisfactory

evidence~ to be the person(s) whosé
namefs) Isfare-subscribed 10 the within
instrument and acknowledged (o me that
hefsheAhey- executéd the same in
histheraheir authorized canacity(ies), and
that by histhentheir signalurefs) on the
instrument the personfs), ot the entity
upon behalf of which the personts) acled,
execuled the instrument.

Witness my hand and officiz! seal.

SIGNATURE OF NOTASY

TTLELS)
O PARTNER(S) (O LIMITED
0O GENERAL
O ATTORNEY-IN-FACT
0O TRUSTEE(S)
0 GUAROIAN/CONSERVATOR
0 OTHER:

SIGNER IS REPRESENTING:
Nama of Person(s) &t Entity(es)

HODESTO and EMPIRE
TRACTION COMPANY

THIS CERTIFICATE MUSY BE ATTACHED YO
THE DOCUMENT DESCRIBED AT RIGHT;

“Though vt data requeaied here 1 PR Tequved By faw, &
toutd preverd laodtand reattachmant of By form

CAT1830.052

— _OPTIONAL SECTION——
Title of Type of Documient

_IRREVOCABLE LICENSE

Number of Pages 3 H/ATTACE 414 of Document
HONE

Signer(s) Other Than Named Al ove

15 SEPT 97

©1533 National Hotary Association, Canoga Park, CA




Land Planning © Engineering © Surveying

A Protessional Corporation 900 "H” Streel, Suite G 0 Mocesto, 17495354 © (209) 5264214 0 FAX({209) 5260803

July 10, 1997
Job No. 704552

- LICENSE FOR
ACCESS

ALL that certain real property being a portion of the No:théast Quarter of Section 35,
Township 3 South, Range 9 East, Mount Diablo Base and Meridian, City of Modesto,
County of Stanislaus, State of Californla, being more particularly described as follows:

COMMENCING at the Northeast Comer of property dead to Ira T. Denlinger as shown
on Record of Survey, Volume 14 of Surveys at Page 64, Stanlislaus County Records;
thence North 89°54'18° West, along the rortherly line of said property, a distance of
36.90 feet, to the TRUE POINT OF BEGINNING; thence North 83°54'18" West along
sald norihery line of sald Denlinger propery a distance of 32.00 feet; thence North

- 00°05'42" East, at right angles to last sald line, a distance of 35.00 fee!l: thence North
21°42'23" West, a distance of 5.39 feel, to the southerly right-of-way line of Yosemito

. Boulevard; thence South 89°64'18" East along sald southerly right-of-way, a distance of
36.00 feet; thence South 21°63'47" West, a distance of 5.39 feel; thence South
00°05'42" Wesl, a distance of 35.00 feet, to the POINT OF BEGINNING.

Containing 1,290 square feet, more or less.

SUBJECT TO all easements and/or rights-of-way of record.

757
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Roy A. Galll, R.C.E. 16024

EXHIBIT A
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LEE P, BARDELLINI, ESQ. (S.B. # $3108)
JAMES T, STRAW, ESQ. (S.B. # 78339)
DEBORAH L. PHILLIPS, ESQ. (S.B. # 164689)
BARDELLINI, STRAW & CAVIN

3160 Crow Canyon Road, Suite 295

San Ramon, CA 94583-1331

Telephone: ($10) 277-3580

Facsimife: (510) 277-3591

Attomeys for Complainant
UNION SAFE DEPOSIT BANK, a
Catifornia Banking ¢orporation

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFdRNiA’ :

.--000--.‘

UNION SAFE DEPOSIT BANK,
a California Banking corporation,
| C‘omplain‘ant,

v.
MODESTO AND EMPIRE
TRACTION COMPANY, a
corporation, formerly known as
MODESTO INTERURBAN
RAILWAY, a corporation,

Defendant.

CAPTION

Case No. 97 02 025 |

PROOF OF SERVICE
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PROOF OF SI'RVICE

I declare that:

1 am employed in San Ramon, Califomia. 1 am over the age of 18 years and not a

parly to this action. My business address is 3160 Crow Canyon Road, Suite 295, San Ramon,

Ca 94583.
On this date, with this Proof of Service, I caused (6 be served the attached document(s)
entitled: MOTION TO CONFIRM IRREVOC:’;BLE LICENSE AGREEMENT
on the following paries, as listed below:
Stanford M. Skaggs, Bsq.
McCutchen, Doyle, Brown & Enersen
1331 No. California Blvd.

P.O.Box V _
Walnut Creek, CA 94596-1270

The following is the procedure in which scevice of this document(s) was effected:
XXX U.S. Postal Service (placing sealed envelope In with postage theré¢on fully prepald

in the designated area for out-going mail in accordance with this office's practice,

whereby mail Is deposited in a U.S. maitbox in Contra Costa County at the close

of the business day).

Sent via facsimile machine before sealing ~nvelope.

Federal Express or Express Mail,

Personal Service (I caused such envelope to be delivered by hand to the office(s) of the
addressee(s).

I hereby declare under penally of perjury vnder the laws of the State of California that
§ the foregoing is true and correct. Executed on November 17, 1997, in San Ranidn, Califomia.

Al 1t

Kathleen McGillivray
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