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Decision 98-03-069 March 26, 1998 [UJOODWJU~J/A\~ 
BEFORE THE PUBLic UTILITIES COMMISSION OF THE STATE OF CALlFOR'NtA 

In the Matter of the Application of Searles Don\C'slic 
\Vater Con)pany (U-368·\V), Harris Chenlical Group, 
Inc., and INC Global, IilC. for authority to transfer 
control of Scarles Domestic \Vater Company tolMC 
Global, Inc. , . 

OPINION 

Statement of Facts 

Application 98-01-019 
(Filed January 8, 1998) 

Kcrr-~1cGec CheI'J\ical COrpOration (Kerr-McGee) and its pted~ssor t:ompany, 

American Potash &'Chemkal Company (Atnerkan Potash) (or many years were 

engaged in recovering minerals and chemicals (torn brine pumped (rom Searles Lake, a 

dry lakebed in San Bernardino County. To proVide water to operate its plants and to 

provide potable water to employee families located in communities along the lake's 

west shoreline, American Potash had developed the Searles Domestic \Vater Company 

(Searles), a California (orporation, and the Jatter was granted a Certificate of Public 

Convenience and Necessity by Decision (D.) 36822 on J<,nuary 12, 1944 (amended 01\ 

March 19, 1944 by 0.36936 to revise the service area). 

\Vhen the Commission authorized publk utility service by Searles, it also 

approved a 3O-year term Water Purchase Agreement under which Searles would obtain 

all its water from the parent company, which in tum obtains the water (ron\ wens 30 

miles distant at Indian \Vells Valley. There is no source (or potable water in the Searles 

locale. 

In 1990, Kerr-McGce and North American Chemical Company (North 

American)' entered into an asset purchase agreement by which North American was to 

, North Amcrican~s immediate corpor<'tte parent is Harris ChernfCal North An\crica, Inc., a 
direct subsidiary of Harris ChemIcal Group, Inc. (Harris). 
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purchase aU the assets of Kerr-MeGce's Soda Products Division, and HIed Application 

(A.) 90-12-028 for Commission authorization of the transfer of control. 

Concerned that Searles showed net losses in its operations, COUlmission staff 

c:ollcludcd there would be a risk that North American would either seck a dramatic 

increase in the price of purchased water North AOlcrican would be supplying to 

Searles, or would try to sell searles.! Following negotititions, in 1993 all parties to 

A.90--12-028 joined in a motion seeking Commission approval and adoption of a 

Settlement Agreement. That agreement provided that ihe price of purchased water 

North American would charge wOllld bC capped at the cost of purchased electricity and 

the cost of payroH and outside maintenance, as limited by increases in the Gross 

National Product Price Index. The price would also be subject to reasonableness ieview 

from time to time by the Commisslon. Concluding that the settlement agreement was 

reasonable in light of the whole record, consistent with law, and in the pubHc interest, 

the Corilrnission b}' 0.94-01·042, issued January 19, 1994, approved the seUlenlent 

agreement, and authorized the sale of all Searles ~apital stock to North American. 

Today Searles provides public utility water service to approximately 1,100 

customers in the comn\ltnities of Argus, Trona, Pioneer Point, South Trona, \Vest End, 

and Point of Rocks, all located on the west shoreline 01 Searles Lake. 

In order to build on their ~ore competencies in mining, chemical processing, and 

international distribution logistics and marketing. with the associated opportunity to 

atlow realization of substantial synergies with major cost-reduction opportunities,lMC 

Global, lI\c. (fMC)' and Harris determined to join their i~terests. Accordingly, lor that 

purpose IMC created a wholly-owned subsidiary, IMe Merger Sub, Inc. (Ncwco), and 

as of December II, 1997,IMC, Harris, and Ne\\'co entered into an Agreement and Plan 

a Searles purchased its water frOnt its corporate parent, Kerr-McGee, under a 3O·ycar Water 
Purch.tse Agreement dated. March 13, 1986. 

J IMe, a pubJicly-traded INtaware corporation, Is one of the world's largest producers and 
distributors of crop nutrients. 
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of Merger. Under that agreement and plan, Newco will be merged with and into Harris. 

Harris will then become a wholly-owned subsidiary of fMC and will continue as the 

surviving corporation, but will exist under a new name, fMC Inorganic Chemicals, Inc. 

(IMC Inorganic). 

After consummation 01 the tranSaction, scheduled to dose on Match 31,1998,' 

Searles will remain a \vholly-o\vl\ed subsidiary of North Amerkan, as part of the fMC 

Inorganic family, in its tum a subsidiary ofIMt. 
No changes will be made to the services or ra lcs provided by Searles, and ~rvice 

\vill continue to be provided in (ull accord. \vith Searlest existing terms of service and 

applicable Commission regulations.s 

In that tranSfer of control of Searles to fMC is involved as it coronary of the IMC

Harris~Newco transaction, il\'{C and Harris have {i1ed the present application pursuant 

to Public Utilities (PU) Code § 854 for authorization of the proposed transler.' 

Notice of the application appeared in the Daily Calendar of the Commission on 

January 27, 1998. No protests have been received. 

As relevant to proceedings filed on or after January 1,1998, Rule 6.1 of the 

Commission's Rules of Practice and Procedure requite the Commission to preliminarily 

determine the category of the proceeding and \vhether or not a hearing is indicated. By 

Resolution ALJ 176-2986 adopted February 4,1998, the Commission preliminarily 

designated the captioned applkation as "Ratesetting" with the probability that no 

C As failure to dose on March 31, 1998 subjCdS IMC to onerous monetary penalties, the 
applk.1nts request expedited ex~parte approval of their applitation. 

S fMC and Harris have stated in Part VI of their application that the Settlenlent Agr~n\ent 
appro\'ed by the Comnussion in D.9-1-01~042 will continue to remain in full (6rce and effect, 
and will not be affcdoo by the l?\{C·Harris transaction. 

, PU Code § S5-t, as relevant here, proyjdes that no (orpOration, whether or not organized under 
the laws of California, shall control, either directly or indirectly, any public utility organized 
and doing business in California withemt first having s«urcd authorizatIon to do so from the 
Commission. Any acquisition of control with6ut prior authorization is ,"old and of ne) dl«t. 
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hearing would be required. Commissioner Henry M. Duque and Administrative Law 

Judge (ALJ) John B. \Veiss respectively were designated as the assigned Commissioner 

and ALJ. 

As ex parte processing was requested-by the applicants, after considering the 

application and expiration of the 3O-day response pleading period with no responses, 

Commissioner Duque and ALJ WeisS, on February 2.7/ 1998, issued a Joint Ruling aild 

Scoping memo pursuant to Rule 6(a)(3} aifirming the J'ratesetting" category for the 

applkation and condudingthM a hearing was nbt neceSsary. This tuling constituted a 

final determination, under Rule 6.6, that hearings were not needed, and that 

consequently the pr~edure set lorth in Article 2.5 of the Commission's Rules of Practice 

and Procedure:re1ating to 5B 960 ceased to~·pply. The scope of theproceedingwouJd be 

to determine whether the proposed transfer o!~ontr61 should be granted (possibly 
- -

subject to cortditions), orshould be denied as adverse to the public interest. The 

submission date \V;\5 stated to be February 27, 1998, and the proposed date tor rendition 

of the Commission's decision On the application was to be March 26,1998. ALJ\VeiSs 

was designated as the presiding oilicer. 

DIscussIon 

PU Code §854 reqUires prior authorization of the Commission (or any transfer of 

control (see (n. 4) of a public utility. This is blX'au5C it is the function of the CommiSsion 

to pro ted the public interest, to prevent impairment of the public service by a tt.msfer 

into the hands of parties incapable of rendering adequate service at reasonable rat~ or 
upon terms which would produce the same undesirable resull(SO. Cal. MOlllllai" Waltr 

Co. (1912) 1 eRe 520). 

In the present situation, there is no evidence that the transfer of uttinlate (ontrol 

from the hands of one holding company to another would in any way be injurious to 

the public interest. \Ve are assured by the parties that Searl~' existing terms of service 

will continue and that an applicable regulalionswitl be obserVed. Searles witl continue 

as a wholly~owned subsidiary of North American. No change will be made to the 

service or rates provided by Searles. The price Searles will pay to North American (or 

-4-
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water will continue to be calculated llsing the power and payroll ~apas provided by the 

Settlement Agreement adopted by D.94-01-042/ and wHi contaJ'tuefo besubje<:t to 
reasonableness review by the Commi<;sion til any (uture rate ptO<'ccding initiatedby 

Searles befote the Commission. The SeUlemeotAgteen\ent \vill not be a((~tcd by the ;. 

transfer o( coz\tro1. 

,Findings 6f Fact 
1. Searles is a public utility providing \vater service to c()m~\unities on the west 

shoreline of Sea rles Lake in san 6emardinh:County, and I"tesently serveS' 

approximately 1/100 cuslonfers. . .-

2. Searles isa whoUy~()wne(fsubs{diary of North Aine;ican, which in tum is a direct 

subsidiary, once removed, o( Harris, a Delaw~te (orp6r~te ho~ding c~mpany •. 
3. SearleS today obtains its watet sup'plles (rom North An\e~icah under a 3O-yea'i ' 

Water Purchase Agreement which is' sUbject'to ~ Settlemertt Agreement adopted by the 
. "-;' . --" 

. Commission in D.94-01-042; th~'lattet agreement pr6videsa prUe tap (o~ the water 

based upon North A.herkan~s electtttity,payc()lI, aitd rnaln'tenance costs in providing' 

water, that ~ cap in tum lititited by the increase each year in the Gross Nati~nal Product 

Prkc Index. 

4. IMC with its spedally-cteated whoJly-owned subsidiary Nc\vco has entered ioto 

an Agreement and 1)lan of Merger with Harris whcreby Harris will merge into and with 

Newco, with Harris tocontinuc as the serving entity, but aslMC Inorgank, a wholly· 

owned subsidiary of IMC. 

, Spcdfically, pursuant to the "Water Purthase Agreement" dated Marc:h 13,1986, $earll'S 
rc<eivcs up to 200 miUi6n gallons per year of \oJater from North An,erican for a period of 30 
)'cars. NOrth An\erical\ sets the priCe f6twat~r to Searles at North Alllerican's allocated cost of 
producing that water. The al10cated cost consts~ of 1) the cost of purc:hascd eledricity (as 
reflected in rates assessed to North American by thc SOuthern California Edison Company or 
any suCCessor electric uliJitYi and 2) the labor, benefits, and outside maintenance costs increased 
cac:h year to reflect the Increase intheGrOsS National Product Price Index. These prices 
assessed to Searles are subject to reasonableness review by the CommiSsion. 

" 
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5. Under the IMC·Newc~Harris Agreement and P1an of Merger, Searles will 

continue as a wholly·o\\rned subsidiary of North American, both to be part of the fMC 

Inorganic corporate (amily undet fMC. 

6. The IMC-New(o-Harris Agrccmentand Pl~n of Merger would restllt in the 

transfer of ultimate control of Searles from Harris to IMC, a trai\s{er of control that 

under PU Code § 854 requires prior Commission authorization. 

7. By this application, the parties seek Commission authorization for the transfer of· 

ultimate control over Searl~ that will result from consummation of their Agtcement 
_ • ". c~ • c .". 

and Plan of Merger, which'transac~tioil is scheduled to dose on March 31, 1998. ' 

8. The parties to the application agree and accept that the Settlement Agreement 

adopted by theCorr'tmission in 0.94-01-042 will continue t6 remain in full (orteand 

effect and \~tiJl not be affected by their Agreement and Plan of Merger. 

9. The fMC-Newco-Harris Agreement and Plan of Merger, once consummated,. will 

not a((ect service or iates provided by Searles, and is not adverse to the Ilublit interest. 

10. As a failure to dose on Match 31, 1998, will subject {Me to onerous monetary 

penalties, the application tequires expediUous apptc.wa1. . 

Conclusions of Law 
.1. The application to transfer control of Searles to IMC 'through {Me's acquisition of 

Harris as a wholly-owned subsidiary should be granted, conditioned upon continuance 

of the terms of the Settlement Agreement adopted in D.94-01-<»2 as applicable to the 

water purchased by Searles (rom North American. 

2. The e((edive datc of the order that follows should be the date of signature, in 

ordet that the partics Illay carry out the propo~d transfer of control through JMC's 

acquisition o( Harris on or before March 31, 1998, and thus avo(d monetary penalty to 

(MC. 

-6-
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OR'" E R 

IT IS ORDERED that: 

1. Within six months aiter the cUcctivedatc of this ordcr,lMC Globali hlc. (IMer: 
. ..- - . - . . 

may acquire control of Searles Domestic \Vater Company (Searles) through the 

, ,proposed IMC acqutsitiOl\ot Harris Chemical Group, Inc. (Hairis)itht? transfer of 
control bcing (onditionM upon continu~nce through IMC o( the ter.rts ofthe&ttlcment 

,Agrceillentadopted by D.94:.o1--042as regards caps on the purchase pri~eof \vater 

'searles purchases (rom N6rth'Anie,rican Che~~taI.C6fi.pany .. -
t Within tcn days oito~u,rimation'of the I MC.1MC Merger Sub, In~.-Har;is' 

Agreement and Plano! Merger (which consummation' e((ectively transfers co~trolo( 
. , , Searles to' IMC), IMC,Har~is; and Se~rles shall n()H'fy the Commissio~ in writing of the 

date on \vhich the Agreement and:Plah:ciMerger \-\'as c(')nsurt\maled. 

3. 111is applicati6n pt~ding is dosed.. 
, . 

This order is eUettive tOday. 
Dated Marth 26,19981 atSan FrandscC}, California. 

RICHARD A. BILAS 
President 

P. GREGORY CONLON 
JESSIE}. KNIGHT,JR. 
HENRY M. DUQUB 
JOSIAH L. NEEPER 

Commissioncrs 


