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Decision 98-04-049 April 23, 1998 

Mnl1p.t1 

'APR- 2 3 1998 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Investigation on the Commission's 
own motion into the finandal and 
operational risks of Commission 
regulated water utilities, and whether 
current ratemaking proCedures and 
policies require revision. 

And Related Matter. 

OPINION 

1. Summary 

1.90-11-033 
(Filed November 20,1990; 
Petition for Modification 
Filed November 18, 1997) 

The California \Valer Association, relerred to hereafter as Petitioner, liIed a 

petition to modify a 1992 Commission decision. The petition does not comply with 

requirements of Rule 47 of the Commission's Rules of Practice and Procedure, is not 

supported by affidavit or declaration, and does not explain the live-year delay in 

requesting relief. The petition is denied. This proceeding is dosed. 

2. Background 

The petition (or modification seeks two changes in Decision (D.) 92-03-093, 43 

CPUC2d 568, which was issued on March 31, 1992. 111e decision was an interim one in 

a 1990 Order Instituting hwcstig.ltion addressing the risks and increased costs facing 

the state's approximately 200 smaller privately owned water utilities. The dedsion 

()('used on Class C utilities, serving bet\\teen 500 and 2,000 (onncctions, and Class 0 

utilities, serving fewer than 500 connections. 

Following eight days of hearing, testimony by 21 witnesses, and examination of 

surveys conducted both by the California \Vater Association and the Con'lmission's 

staff, 0.92-03-093 adopted numerous changes to assist these sinaller utiJities. Among 

other things, it authorized simplified rate-making procedures tied to the Consunl~r 

Price Index, mer'norandum ac~ount tracking of unexpected repair ~osts, and recovery of 
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more than 50% of fixed costs through service charges. The decision also increased 

ranges of reasonableness for return on equity for these utilities (13.9% to 14.4% for Class 

D utilities and 11.6% to 12.1% (or Class C utilities). 

In its petition for modification, Petitioner seeks the following changes to the 

decision: 

"Petitioner requests that Decision No. 92-03-093 be modilied to allow 
Class C or Class 0 water utilities the CPI-U increase in a test year due to 
the rate lag time in approval of new rates. These rates in reatitydo not 
become-effective until near the end of the test year/I 

"Petitioner also requests that Decision No. 92-03-09l be modified to allow 
Class C or Class 0 water utilities to file retroactively for two (2) years for a 
CPI-U increase as long as they have I\ot n'lade their authorized rate of 
return in either of the two years." 

The petition represents that these changes ar('supported by members of the staff 

of the Comnlissfon's Water Division, but the petition attaches no aUidavit or declaration 

attesting to that support, nor does the petition subn\it any other exhibits or' evidence 

related to the requested modifications. 

There have been no responses for or against the petillon for nlodificatlon. 

Petitioner asks that the Commission grant its request on an ex parte basis without 

hearing. 

3. Procedural RequIrements 

Petitioner has erroneously filed its pleading under a (ormer Rule 43 dealing with 

petitions (or modification. E((ective in September 1997, the rule governing petitions (or 

modification is Rule 47.1 Rule 47 state-s, in part: 

II A petition (or modification must concisely slate the justi ficatioJ\ (or the 
requested relief and must ptopose spccific wording to carry out all 
reque-sted modifications to the decision. Any lactual allegations must be 
supported with specific citations to the record in the proceeding or to 
matters that may be officially noticed (Rule 73). Allegations of Ilew or 

, The Commission's Rules of Pracli«' and Procedure are available (rom the Commission's 
Docket OUic-e. They also are sel forth In (ull In the CommJssfon's website at \Vww.cpUC.Cc1.g0V. 
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changed facts must be sl'pported by an appropriate declarAtion or 
aWdavit." (Rule 47(b).) 

Petitioner has complied with none of these requirements in its petition, seHing 

forth only the condusory statements recited above. 

Rule 47 also provides: 

"Except as provided in this subsection, a petition for modification must be 
filed and serVed within one year of the effective date of the decis~()n 
proposed to be modified. If more than one year has elapsed, the petition 
n\ust also explain why the petition could not have been presented within 
one year of the ettective date of the dedsion. If the COl'luuission 
determines that the late submission has not been justified, it may on that 
ground issue a summary denial of the petition." (Rule 47(d).) 

The dedsion in question was effective 30 days (rom issuance, 6r April 30; 1992. 

Petitioner has not explained why its petition could not have been filed within one year 

of April 30, 1992, nor has it made any attempt to justify the late subinission. 

4. DlscusslOJi 

Rules of court have the force of Jaw and are binding On the COUrt and on parties; 

if a nile is to be clCecti\'e, it must be generally enforced \vith its infraction excused only 

in exceptional dr(UIllstances.l
· 

Petitioner has appeared often in Commission pr()(~dings, and it is or should be 

familiar with the Rules of Practice and Procedure. Even were we to waive compliance 

with Rule 471 we would be reluctant to act on modifications to a decision without 

support (or the changes in the forn\ of declarations, aflidavits, exhibits or other rccord 

evidence. Additionally, we would require Petitioner to explain why changes arc 

necessary five years after the decision has taken cifect. 

Becausc Petitioner has not complied with the requirements of Rule 471 and 

because Petitioner has failed to present c\'idence in support of its requested changes, the 

petition for modification should be and is denied. 

l In re Juan C. (1993, 2-.J Dist) 20 CA4th 748. ~ gen('r.,IIy, 16 Cal Jur 4110 § 164. 
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Moreover, as a procedurill maUer, parties arc encouraged to file a new 

application for proposed changes of this nature, rather than ((~opc(\ing an eight-year-old 

proceeding through a petition to modify. Because we now must operate under 

timeliness set forth in Senate Bill 960 (Leonard, ch. 96~0856), the Commission seeks to 

discourage unnecessary opening of procccdings that have long since been closed. 

Finding of Fact 

Petitioner has not complied wirh the requirements of Rule 47 in filing this 

petition for modification. 

ConclusIon of Law 

The petition (or modification should he disJl\issed, and this proceeding should be 

closed. 

ORDER 

ITIS ORDERED that the Petttion (or Modification of Decision 92-03·093 filed on 

NOVeinber 18, 1997, by the Caliiomia \Vatcr Association is denied. 

This proceeding is dosed. 

This order is effective today. 

Dated April 23, 1998, at Sacr~'mento, California. 
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