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OPINION

1. Summary ,
The California Water Association, referred to hereafter as Petitioner, filed a

petition to modify a 1993 Commission decision. 'Ih‘e‘pclition does not comply with
requirements of Rule 47 of the Commission’s Rules of Practice and Procedure, is not
supported by affidavit or declaration, and does not explain the four-yeér delay in
requesting relief. The petition is denicd. This proceeding is closed.
2. Background

The petition for modification seeks two changes in Decision (D.) 93-11-066, 52
CPUC2d 141, which was issued on November 23, 1993. The decision approved the
pafties’ stipulation for settlement of remaining issues in the 1990 Order Instituting
Investigation into risks and increased costs facing the state’s approximately 200 smaller
privately owned water wtilities. The approved seltlement focused on Class B utilitics,
serving between 2,000 and 10,000 connections; Class C utilities, serving between 500
and 2,000 connections, and Class D ulilities, serving fewer than 500 connections.

Among other things, the Stipulation of Settlement provided a simplified method
by which smaller water utilities could establish and collect facilities fees from

developers and others to serve new connections.
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In its petition for modification, Petitioner seeks the following changes to the
-decision:

“Petitioner requests that Decision No. 93-11-066 be modified to allow
Class B, C and D companies to file for a $1,500.00 facilities fee by advice
tetter where the Class B, C and D companies have otherwise been unable
to agree upon a more reasonable amount, standard, or guideline, with the
Water Division. The CWA Small Water Committee surveyed
approximately twenty Class C & D water companies and found $1,500 as
the average plant per custonter. Typically, public systems are charging a
significantly larger amount in the range of $3,000 to $5,000.”

“The Pelitioners also request that Decision No. 93-11-066 be modified to
allow facilities fees accumulated by the Class B, C and D companies to be
speat for replacement of existing infrastructure plant which has become
deteriorated as well as for growth related additions. Decision

No. 93-11-066 restrictions have proven to be non-beneficial.”

The peti tion represents that these changes are supported by members of the staff

of the Commission’s Water Division, but the petition attaches no affidavit or declaration
attestihg to that support, nor does the petition submit any other exhibits or evidence
refated to the tequested modifications. By the same token, the petition does not present
a proposed amendment to the Stipulation for Settlement signed by the settlement
parties.

There have been no responses for or against the petition for modification.
Petitioner asks that the Commission grant its request on an ex parte basis without
hearing,.

3. Procedural Requirements

Petitioner has erroncously fited its pleading under a former Rule 43 dealing with

petitions for modification. Effective in September 1997, the rule governing petitions for

modification is Rule 47.' Rule 47 states, in part:

' The Commission’s Rules of Practice and Procedure are available from the Commission’s
Docket Office. They also are set forth in full in the Commission’s website at wiww.cpuc.ca.gov.
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“A petition for modification must concisely state the justification for the
* requested relief and must propose specific wording to carry out all

requested modifications to the decision. Any factual allegations must be

supported with specific citations to the record in the proceeding or to

matters that may be officially noticed (Rule 73). Allegations of new or

changed facts must be supported by an appropriate declaration or

affidavit.” (Rule 47(b).) :

Petitioner has complied with none of these requ{fenxenis in its petition, setting
forth only the conclusory statements recited above.

Rule 47 also provides:

“Except as provided m this subsection, a petition for ﬁ)édification must be

filed and served within one year of the effective date of the decision ‘

proposed to be modified. If more than one’year has elapsed, the petition

must also explain why the petition could not have been presented within

one year of the effective date of the decision. 1f the Commission

deterntines that the late submission has not been justified, it may on that

ground issue a summary denial of the petition.” (Rule 47(d).)

The decision in question was effective on the date of issuance, which was
November 23, 1993. Petitioner has not explained why its petition could not have been
filed within one year of November 23, 1993, nor has it made any attempt to justify the
late subniission.

4. Discusslon

Rules of court have the force of law and are binding on the court and on parties;
if a rule is to be effective, it must be generally enforced with its infraction excused only
in exceptional circumstances.?

Petitioner has appeared often in Commission proceedings, and it is or should be
familiar with the Rules of Practice and Procedure, Even were we to waive compliance
with Rule 47, we would be reluctant to act on modifications to a decision without

support for the changes in the form of declarations, affidavits, exhibits or other record

! Inre Juan C, (1993, o™ Dist) 20 CA4th 748. Sce, generally, 16 Cal Jur 4* § 164.
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evidence. Additionally, we would require Petitioner to explain why thai{gés are
necessary five years after the decision has taken effect.

In a decision approving a settlembnt, as was the case in D.93-11-066, the
Commission has generally deferred from cha‘nging'tl{é' terms of the parties’ settlement
without the input and/or agreement of the settling pariies. Petitloner here has
presented no such agreement to c’haﬁge the settlement terms, |

'Because Petitioner has not complied with the requirements of Rulé 47, and
because Petitioner has failed to present eévidence in su'p'p'o'}_t of its requésted changeé, the
petition for modification should be and is denied. |

Moreover, as a procedural matter, parties ar‘é‘enc}:)uragéd to file a new

application for proposed changes of tlus nature, rather than reopemng an enghbyear old

proCeedmg through a petmon to modlfy Because we now must operate under
timelines set forth in Senate Bill 960 (Leonard ch. 96—0856), the Commnssxon seeks to
discourage unnecessary opening of prodeedmgs that haVe long since been closed

Finding of Fact

Petitioner has not complied with the requirements of Rule 47 in ﬁling this
petition for modification.
Concluslon of Law

The petition for modification should be dismissed, and this proceeding should be

closed.
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ORDER

IT .lS"ORDERED that the Petition for Modification of Decision 93-11-066 filed on

November 18, 1997 by the California Water Assoc:ation is demed
This proceeding is closed.
This order is effective today.
Dated April 23, 1998, at Sacrantento, California.
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