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Summary

MCI Telecommunications Corporahon (MCI), complamant requests that
the Commission find that the emshng 1ntra<;tate sWatched access rates of Pac;hc
Bell (Pacnhc) and GTE C: alifornia Imorporated (GTEC) defendants, are
unreasonable and dlscrnmmatory in today s local competlhon envlronment and
should be reduced to economic cost. MCl estimates the rehef it requests will
reduce Pacific’s access rates by apprommately ‘§250 mﬂlton annually and

GTEC’s access rates by approXnmately $125 million annually.' Thisisa complamt

' MCl states that economi¢. cost is equal t6 Total Ser\ ice long Run lncremental Cost (TSLRIC)
or Total Element Long Run Incréméntal Cost (TELRIC) plusa teasonable portion of shared and
comunon costs, based on the Hatfield Model. MCI ; proposes ¢ that the exact amount of the

" proposed reductions would be. détermined through aversion of the Hatfield Model, which

would be mcluded in MCl's teshmony in thls case.
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case which endeavors to challenge the reasonableness of rates or charges. Thisis

not an adjudicatory proceeding as defined in Public Utilities (P.U.) Code § 1757.1.
This decision grants the motions of Pacific and GTEC to dismiss the -

complaint on the grounds that MCl’s complaint does not state a cause of action

under Sections 451, 453 or 709 of the P, U, Code.

Background

On April 7, 1997, MCl filed a complaint. alleging that Pacific and GT'EC’s
access rates are excessive in relation to the economic cost of the u'nd,erly'ir.lg
sef_\'iées -an'd-, 'thefcférb, violate (1) Sections 451, 453, and 709; (2) the congressional
intent of thé Telecommunications Act of 1996 (Aét) and the specific rules
implementing the Act; and (3) defeat the California legislature’s and the
Commission’s express policy to open all telecommunications markets in
California to contpétition.

Specifically, MCI asserts that Sections 451 and 453, which prohibit unjust,
unreasonable, and discriminatory rates for telecommunications services, as well
as sections of Title 47 of the Code of Federal Regulations that implement the Act,

are violated because Pacifi¢ and GTEC’s currently tariffed: intrastate access rates:

a. tend to defeat full, fair and efficient competition in local
exchange, exchange access, and interexchange
telecommunications markets in California;

b. reduce economic efficiency;
¢. resuit in overall higher rates paid by consumers and reduced

choice by consumers for telecommunications services in
California; and
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d. allow Pacific, GTEC, and their affiliates, to engage in anti-
competitive price squeezes and accrue unreasonable, excessive,
monopoly profits. (Complaint, page 15.)

Further, MCI asserts that “permitting Pacific and GTEC to charge rates for
access services that are discrirninatory and excessive is contrary to the
Legislature’s pronounced goals in Section 709 of the P.U. Code and the
Commission’s announced policy to ptomote full and fair competition in all
California telecommunications markets.” (Ibid, p. 27.)

Both Pacific and GTEC answered MCl’s complaint in a timely manner on
May 15, 1997. In addition, on May 15, 1997, GTEC filed a motion to dismiss the
complaint, and on May 22, 1997, Pacific also filed a motion to dismiss.

In its answer to the complaint , GTEC denies each and every a'llefgation set
forth in the complaint. It states it has acted in accordance with all of the terms
and conditions contained in its tariffs, it has violated no Commission rule, order,
or decision with regard to its rates for intrastate switched access service, and the
complainant has failed to state facts sufficient to state a cause of action under
Sections 451, 453, or 1702 of the P.U. Code.

In its motion to dismiss, GTEC requests that the complaint be dismissed
in its entirety because it challenges the reasonableness of GTEC’s rates and,

therefore, is not properly before the Commission and must be dismissed as

required by Section 1702. Further, the complaint fails to allege any cognizable

violation of Sections 451 and 453, or any violation of GTEC's tariff prdvisio'ras,
any provision of law, or any order or rule of the Conunission and is an improper
collateral attack upon Commission decisions in violation of Section 1709 GTEC
also asserts that by fiting the complaint, MCl is in breach of its 1995 agreement to
the “Joint Petition to Modify Decision 95-04-073 with Respect to the Rate

Structure for Intrastate Local Transport” that the Commission adopted in

. 3.
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Decision (D.) 95-12-020. Finally, GTEC asserts that other Commission

proceedings exist to examine the costing and pricing proposals made by the '

complainant.

Inits answer to the complaint and motion to dismiss, Pacific states that the
authority cited by MCI in bringing its complaint, Rule 9(a) and Section 1702,
specifically bar MCI from bringing the complaint because MCl is not one of the
parties designated by statute who has standing to Bring a complaint regarding
the reasonableness of rates. Further, Pacific states that even if MCI had standing
to bring this coniplaint, it fails to state a cause of action for which relief can be
granted since (1) Pacific is not charging any price which is in excess of that
allowed by order of this Commission as there is no law, rulé or order requiring
'~ Pacific to set prices at “economic cost”; (2) Pacific is legally bound to charge its
tariff price; (3) a complaint is an improper vehicle for challenging a rate design, a
rate restructuring or the integrity of an already approved price; (4) Pacific is not
violaling Section 451 because its tariff prices have been found reasonable by the
Commisston; and (5) Pacific is not violating Section 453 because it is not charging
different prices for switched acéess to MCI than it charges to others.

MCI responded to GTEC’s motion to dismiss on June 6 and to Pacific’s

motion on June 13, 1998. In both filings, MCI makes similar arguments.

InD: 95-12-020, lhe Commission approved the Joint Petition to which MCI was a patty. GTEC
asserts that the agreement underlying the petition approved by the Commission was based
upon the uniform expectation that the Network Interconnéction Charge and intrastate switched
acdess issucs would be addressed in the Open Access and Network Architecture Development
(OANAD) docket, Rulemaking (R.) 93-04-003/Inv estigation (1.) 93-04-002. Sce D.95-12-020,
mimeo, at 8-9; see also Joint Petition to Modify D.95-04-073 at p. 5. GTEC states thatin return
for agreeing to the rate specified in the Joint Petition and the establishment of a long-term local
transport rate structure in the OANAD proceeding, GTEC and Pacifi¢ expressly agreed that
they would forego contracting flexibilily (i.e., the ability to enter into customet-specnfnc
contracts for switched access local transport service).
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MCl asserts that the reliance Pacific and GTEC place in their motions to
dismiss on two decisions, D.94-09-065 and D.95-04-073, is misplaced because
significant change in telecommunications has occurred since the Commission
adopted those decisions.

In response to GTEC and Pacific’s assertion that it does not have standing
under Section 1702 to bring this complaint, MCl states that the requirements of
Section 1702 are not applicable to it. MCI bases its assertion on two gfounds:
(1) the case cited b)? GTEC in its motion involved a complaint case filed by an
individual rather than a public utility; and (2) the filing requirements of this case
are governed by Section 1707, ot Section 1702.” F{lrihcrmOre, MCI asserts that
the filing requirements of Section 1702, even if applicable in this case, do not
encompass compliaint‘s alleging that a rate is discriminatory.

MCI affirms that its complaint “sufficiently alleges that excessive and
discriminatory access charges violate Sections 451, 453 and 709, which proscribe
unjust or unreasonable charges (Section 451), pr‘dhibit preferences or

disadvantages as to rates or charges (Section 453) and proclaim the state policy

favoring lower prices, greater consumer choice and full and fair conpetition in
greak

California’s telecommunications markets (Section 709)”. (June 13 filing, page 5‘)/ |

Discussion
In its complaint, MCI requests relief because, it alleges, Pacific and GTEC’s

intrastate access charges are excessive in relation to the economic cost of

providing the service and, therefore, unduly discriminate against interexchange

* MCi’s complaint states it is filed in accordance with Rule 9(a) and Sections 1707, 1702 and

- 1701, Section 1707 states that a public utility can complain on any of the grounds upon which
complaints are allowed to be filed by other parties. It also directs the Commission to apply

consistent procedure to such complaints, but permits ex parte hearing or service of the

complaint on other parties the Commission designates.
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carriers and their customers, thereby violating the state policy favoring lower

prices, greater consumer choice, and full and fair competition in California’s

telecommunications markets. MCl states that it has filed this complaint to place

the critical issue of access charge reform squarely before the Commission as the
Commission has not addressed it in recent proceedings where MCI has raised it.
(See MCI's June 6 response, page 2.)

The Commiission has addressed the issues MCl raises here, and will
continue to address these issues, in other proceedings. In -D.94{09-065 (the
Implementation Rate Design decision), the Commission significantly lowered
switched access charges and also stated that it§i’mputati6ﬁ rule, first adopted in
D.89-10-031, wou‘ld diréctly address the concerns raised by interexchange carriers
regarding the potential for an anticompetitive price squeeze and that the
OANAD proceeding would move closer to a truiy competitive world by ensuring
that competitors have access to individual bottleneck services by identifying the
costs of narrowly defined Vrate'ele‘ments‘ (56 crucad 117, 227-9.) In D.95-12-020,
the Commission approved the “Joint Petition to Modify Decision 95-01-073 With
Respect to the Rate Structure For Intrastate Local Transport” to which MCI was a
party.

Current proceedings are also addressing the issues. MCI's Hatfield model
is under consideration in the Unbundled Network Element phase of the OANAD
proceeding, R.93-04-003 and 1.93-04-002; MCI’s proposal to reduce intrastate
access rates to economic cost is under submission in Application 97-03-004; and
as part of its 1998 Business Plan, the Commission plans to initiate a proceeding at
the end of 1998, following compiction of the Pacific pricing phase in OANAD, to
look at issues relating to access reform.

The complaint proceedmg of an mdwldual utility is not the proper forum

for the Commission to decide on its own molion to open a new proceeding on




C.97-04-008 ALJ/CMW/jva 4

access reform, especially as here when the issue is currently under considerations
by the Commiission in other proceedings. MCl's complaint does not state a cause
of action under Sections 451, 453, or 769 because: (1) there is no law, rule, or
order requiring Pacific or GTEC to set switched access prices at “economic cost”;
(2) MCU's allegations of discrimination and unfair competition were addressed in
D.94-09-065; (3) the switched access rates being paid by MCI have been found
reasonable in previous Commission decisions; and (4) the (fqmlliission has
designated other proceeding, specifically OANAD and the upcoming access
reform proceeding to address the merits of the Hatfield model and the issue of
switched access reform.* '

Having found MCI's complaint lacks merit for the reasons discussed, we
do not address MCl’s assertion that Pacific and GTEC’s access rates violate

federal law and regulation.

'We find that MCI fails to state a cause of action for which relief can be

granted in this proceeding. Therefore, we grant the motions of Pacific and GTEC

to dismiss the complaint.

Findings of Fact
1. On April 7, 1997, MCl, complainant, filed a complaint alleging that Pacifi¢

and GTEC’s intrastate access rates are excessive in relation to the economic ¢ost
of providing the service and, therefore, unduly discriminate against
interexchange carriers and their customers.

2. MCl requests the Commission reduce the currently tariffed intrastate

access rates of Pacific and GTEC to an economic cost which is equal to TSLRIC or

* In the OANAD proceeding, the Comumission in D.98-02-106 rejected version 2.2 of MCl's -
Hatfield model for Pacific; application of version 4.0 of the Hatfield model for GTEC is a
pending issue,
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TELRIC, plus a reasonable portion of shared and common costs, based on the
Hatfield model it will submit in its testimony.

3. MCU’s complaint deals with access reform issues that are before the
Commission in other proceedings.

Conclusions of Law

1. This is a complaint case challenging the reasonableness of rates or charges

and so this decision is not issued in an “adjudicatory proceeding” as defined in
P.U. Code § 1757.1.

2. MCl fails to state a cause of action for which relief can be granted.

3. This complaint should be dismissed.

ORDER
IT IS ORDERED that the complaint is dismissed.
This order is effective today.
Dated May 7, 1998, at San Francisco, California.

RICHARD A. BILAS
President
P. GREGORY CONLON
HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners

Commissioner Jessie J. Knight, Jr., being
necessarily absent, did not participate.




