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Decision 98-05-060 ~1ay 21, 1998 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the ~·tatter of the Petition of ~1CI 
Tdecon\n\unications for Arbitr"tion Pursuant 
to Section 25~(b)of the Tc'lecomn\uoications 
Act of 1996 to Establish an Interconnection 
Agreement with GtE California, Incorporated. 

@OOIJ[~~~1A\1L 
Application 96-09-012 

(Filed September 19, 1996; 
Petition filed January ~3, 1998) 

OPINION DENYING GrEe's PETITION TO MODIFY DECISION 97·01..()45 

Summary 

This deCision derlies thePetition to Modify Decision (D.) 97-QI-M5 . 

(Petition) filed by GTti California h\corporated (GTEC).ln its PctitioJlJ GTEC 

requested relief froIll its obligation to recori\blrte network clements purchased 

from GTEC by ~{C[ Teleconlrl'mnicalioJ\s Corporatio)\ (Mel). We deny GTEC's 

request since the issue of GTEC's obligation to recombine network elements was 

not raised during the arbitration that resulted in D.97-01-O-15, and hence is not 

appropriately before us in this docket. However, the nlatter of r'~()mbining 

network elements will be considered in due course by the Cornrnission in 
, 

Rulen\aking (R.) 93-04-003. GTEC is a party to that proc~ding and may seek 

relief in that (orum. 

Proc,edurai Background 

On September 19, 1996, l\1CI Cited a petition for compulsory arbitration 

regarding a proposed inter(onn~tion agreement with GTEC.' Mel filed its 

, ~1Clts petition was docketed as Application 96-09-012. 
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petition pursuant to § 252(b)(1) of the T('hxonlmunic"tions Act of 1996 (the 

Telecom Act) which st"tcs as (oHows: 

"During lhe period fron\ the 135th to the t60th day (inclush'e) 
after the date on which an incumbent local exchange carriec 
receives a request for negotiation under this section, the carrier 
or any other parly to the negotiation may p~tition a State 
commission to arbitr,He any open issues." 

The Comn\ission conducted the arbitration in accordance with § 252{b)(4) 

o~ the Telecom Act and the rules set forth in Resolution ALJ-168. On January 24, 

1997, the Comn\ission concluded the arbitration by issuing D.97-01-045 which 

adopted an interconnectioIl agreement (the Agreement) between GlEC and MCI. 

The Agreement was based largely on (1) t~e proposed agrccmclH subnlitted by 

Mel in its petition (or, conlpulsory arbitration and (2) the findir\gs and 

conclusions contained in the Arbitrator·s Report issued on Decen\ber 11, 1996. 

On Januar)' 23, 1998, GTEC filed a Petition so as to remoVe the requirement 

itt the Agrcen\ent for GTEC to recombine unbundled network clcnl.ents (UNEs) 

purchased by MCI. GTEC states that a recent decision b)' the U.S. Court of 

Appeals {or the Eighth Circuit deternlincd that GTEC has no obligation under the 

Telecon\ Act to recombine UNEs purchased by ~1CI.' In light of the Court~s 

decision, GTEC requests that the Agreement be n\odified to rcmove GTEC's 

obligation to recon\hine UNEs. 

Responses to GTEC's Petition were filed by ~iCI, Pacific Bell (Pacific), and 

the Telccommunic,ltions Resellers Association (TRA). Pacific supported GTEC's 

Petition, while tvtCI and TRA opposed it. On ~1arch 9,1998; GTEC filed a nl.otion 

1 101m Ulilitifs Bllard v FCC, 120 F.3d 753,813. 
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A.96-09-012 ALJ/TIf.tt/w,,,, 

for leave to submit a reply to f.t1CI's oppOsition. GrEe's nlotion was gr(\nted in a 

ruling issued by AdI'ninistr(ltive Law Judge (AL» Kenne}' on ~1ar(h 20, 1998. 

DIscussion 

Under § 252{b)(4)(A) of the Te1ccoJl\ Act, the Comnlission's authorit}' to 

arbitr,1tc issues is limited to those issues raised by the parties during the 
. , 

arbitration.' Thus, to resolve GTEC's Petition, we nlust first determine whether 

or not the issue of GTEC's obligation to recombine UNEs on behalf of ~1CI was 

before the Coffirt'lission during' the arbittation. 

\Ve have rcvle\\'oo the ar~ittation record and can find no tiace of any party 

having asked the Comn'lission to arbitr,lle the issue of GTEC's obligation to 

reCombine UNEs purchased by ""CI. GlEC's Petition provided severtl1 citatiOlls 

to the arbitration re<:ord, but none of the citatiollsdemonstrates that the issue of 

GTEC's obligation to recombine UNEs was before the Commission during the 

arbitration. Rather, each citation concerned the separ(lte and distinct issue of 

whether GTEC should be required to proVide lvtCI with a set of UNEs that, when 

used together, replkate one or' more of GTEC's retail services. 

GTHC next argues that the following portion of the Arbitrator's Report 

rcquired GTEC to'recombine UNEs: 

"GTEC fitlst provide any conlbination of network elements that 
l-.1CI desires, so long as thecombination is technically (easibl~. 
This includes the right of l\1CI to replicate GTEC's retail service 
by purchasing the appropriate (onlbination ot unbundled 
network elements." (Arbitrator's Report, nlimeo., p. 26) 

) Sub5e(tion 252(b)(4)(A) states: "The State commission shall limit its consideration of 
any petition under paragraph (1) (and any respOnse thereto) to the issues set forth in 
the petition and h\ the response, if an)', filed under paragraph (3)." 
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GTEe misconstrlles the Arbitrator's Report. The portion of the report dted by 

GTEe addresses l\1CI's right to purchase UNEs from GTEC, inchtding sets of 

UNEs that repJicdte GTEC's retaU services. It does not address the issue of which 

party· GTEe or MCI • has the responsibility for rC(ombining UNEs. The latter 

issue was not r,lised in the arbitration and was not resolved by the arbitrator. 

GTEe next states that the Agreement adopted by the Commission it­
D.97·01·045 requires GTEC to be responsible lot recombining UNEs. GTEC 

~ ~ 

argues this is proof that the issue was arbitrated by the CommiSsion. We 

disagree. The portion of the Agreen'tent cited by GTEC comes from ~1Cl's 

proposed agc('cn\ent that was subn\itted at the outset of the arbitration as part of 

l-.1CI's petition. Under § 252{b) of the Teleconl Act and Resolution ALJ-l68, 

GTEC and ~,tc~ had a responsibility to designate unresolved ISsues related to 

~1CI's proposed agreement.' However, no party ~dcsignated GTECls obligation to 

recombine UNEs as an unresolved iSsue to be arbitrated by the COn'llilission. S , . 

\Ve therefore included this prOVision in the Agreenlentadopted by us in 
. . . 

D.97·01·045, along with dozens, if not hundreds, of other uncontested provisions 

fron\ ~1CI's proposed agreement. 

For the forgoing reasons, we conclude that the issue of GrEC's oblig~lti()n 

to recombine UNEs purchased by MCI was never brought to us for arbitration. 

Under § 252(b)(4) of the Act, we arc limited to arbitrating issues that were raised 

'ALJ-l68, Rules 3.3.a., 3.6, and·3.9. ALJ-l68 has been superceded by ALJ·174 which 
maintains the reqllir~n\(>nt (or parties to identify unresoh'ed issues. 

~ Exhibit 6 to GlEe's Petition reveals that the only issues GTEC had at the dose of the 
arbitration hcarings~co~~erning recombination was whether GrEC would be fairly ~ 
conlpensatcd to~c6nned~!JNEs toone another', and whether MCI ~o\llduse UNEs 
obtained from GlEG to repHcate GTEC's retail services. Both of these issues Were 
r('solved in D.97-01--O-lS. 
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1\.96-09-012 A LJ /Tlt-.t/wc'" 

by the parties. Since GTEC1s Petition asks us to resol\,c an issue that the parties 

ne"er asked us to a.rbitrate, wc nlust deny the Petition. 

Although we deny GTEC's Petition, GTEC may have another opportunity 

to seck reHef from its obligation to recombine UNEs. l\10re spedficall}', we plan 

to consider, in due (ourse, th(' matter of recombining UNEs in R.93-04-003.' I( we 

ultimately determIne in R.93-0-l-003 that incumbent local exchange carriers 

(fLECs) such as GTEC cannot be required to r~ombine UNEs, then GTEC may 

wish to invoke Article III, Section 37 of the Agreement adopted in D.97-01-045 

whi'ch allows (or renegotiation in the event the Con\I')\ission promulgates new 

rules or regulations that make unlawful any provision in the Agreement. 

Findings of Fact 

1. The issue raised by GTEC in its Petition waS,flot before the Commission 

during thearbitratioI\ p-roccSs. 

2. The issue of ILECs' obligation to iC(onlbine UNEs \,;-ill be addressed in due 

course by the Cornmission in R.93-04-003. 

Conclusions of Law 

1. Subsection 252(b)(4) of the Telecom Act lirnits the Con\mission's authority 

to arbitrate issues brought to the COll'lmission pursuant to § 252{b) of the Telecom 

Act to only those issues that were raised by the parties during the arbitration. 

2. GTEC's Petition should be denied. 

3. The follOWing order should be effective immediately. 

'0.98-02-106, mimro:, I>p.I6-17; rulings by t-he assigned ALJiri R.98-04-003 dated 
March 4 and March "1.7;-1998. 
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ORDER 

It IS ORDERED that: 

1. The petition (or modification of IA"Cision 97-01-0-15 filed by GTE California 

Incorporated is denied. 

2. Application 96-09-012 is closed. 

This order is etceetive today. 

Dated May 21, 1998, at san Francisco, CaHfon\i~. 
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RICHARD A. BILAS 
President 
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