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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Application for Approval of Stock Swap 
Agreement Between International Standards 
Group, Ltd. and Total National 
Tc1ecommunkations, Inc. (U-5576-C). 

Investigation on the Commission's own nlotion 
into the operations of Heartlirte Con\munications, 
Inc. and whether the entity, by itself Or through 
practices h\cluding arrangcl'I\cnts \vith 
certificated long distance carriers, conducted 
intrastate utilityopcrations without holding a 
certificate from this Commission, and whcther it 
switched any cllstOn\ers to its ser\'i~e \\tithout 
their pero'\lssion. 

In the matter of the Application of HeartHne 
Con\munications, Inc. for a Certificate of Public 
Convenience and Necessit}, to Operate as a 
Providcr of Interexchange Telecommunications 
Services \Vithin California. 

. FINAL OPINION 

Application 97-01-020 
(Filed January 9, 1997) 

Investigation 96-()4-O24 
(Filed April 10, 1996) 

Application 94-09-025 
(Filed September 19, 199-1) 

On ~1ay 28, 1996, Total National Teleconu't\unicatiol\S, Inc' l (TNT) 

(U-5S16-C) entered into a stock swap transaction with Intenlational Standards 
. -

Group, Inc.' (ISG) lhc transaction dosed on June 12, 1996. 

* Also known as Total World TelecOtl'\mUNcaHons. Inc. 
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In April of 1996, the Commission opened Investigation (I.) 96-04~24 into 
~ . . 

the pr~lcticcs of TNT and its corpor,lte affiliate, Heartlille Communications, Inc. 

(HeartHne) reg(uding transfer of custon\ers from one lorig-distance c,lnier to 

another .. TNT, Hearlline, and IS(; and the Commission's Safety and Enforcement 

Division (subsequently reorganized into the Consumer Safety Oivision (CSD» 

reached an agreement settling all issues in the in\'estigation. The agreement 

provided lor substantial monetary restitUtion ~o CaHlornia (onsumers as \\'ell as 

placing significant limitations on TNT and -Heattline's operations. The 
Conul\issionapproved the settlement agreemedt on December 9, 1996, in 

Decision (D.) 96-12-031. 

The stock swap transfer fcom TNT to ISG was addressed but llot tes61ved 

in the sett1ement agreement. ISG agreed to file an application seeking either 
. " 

retroactive approval of the transaction or dismisSal of the application because no 

transfer of control had occurred. 15G filed such-an application on January 9, 

1997, and a motion" to dismiss it on January 21, 1997." 

As the basis lor its motion to dismiss, ISGstated that pursuant to the stock 

swap agreem~ni, TNf will ~xchange its stOCk lor stock o( 15G as well as 

additional capital for TNT. At the conclusion o( the transaction, Tl\.lT win be a 

wholly-owned subsidiary of ISG. The former o\vners of TNT will continue to 

manage TNT and will own the largest blCKk of ISG stock, thus effectively 

controJling ISG.Accordingly, ISG stated that 1\0 change in control has occurred 

which would require Conln\ission approval pursuant to Public Utilities (PU) 

Code § 854. In response to a request (rom the assigned Administrative Law 

Judge (ALJ), ISG stated that alth~ugh TNT's owners currently control a majority 

of the voting interests of ISC, this fa~t could change should ~SG exercise certain 

" options under the st6ck Swap agreement. Since the tiling of this application OVer 

t. , 
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a ),c(u ago, the parti('s have not submittro any additional information on the 

st,lt\IS of TNT's control. 

In its application and motion to dismiss, ISG did not offer any argum('nt 

that PU Code S 851 does 110t apply to the transaction at issue. At the request of 

the assigned ALJ, JSG an'tcnded its motion to disn'liss to include an analysis 

demonstrating the inapplicability of PU Code § 851. ISG stated that PU Code § 

851 applies onl)t to ttansf~rs of utility property, not shares of stock in the utility 

which had been transferred here. Fotthis reason, ISG stated, PU Code § 851 does 

not apply and the applkation should be dismissed. 

Pursuant to the settlement agreement approved in 1.97-04·024, TNT 

prepdTed restitution checks fot (e£lain California consumers. TheSe checks Were 

provided to CSD. On the day CSD was scheduled to niail the <:hecks, TNT filed a 

Voluntary Petition for Chapter. n bankruptcy prote<:tion in the U.S. Bankruptcy 

Court (or the Southen'l District of Texas, Case No. 97-47491-H5-11. 

On August 29, 1997, CSD filed a protest to TNT and ISG's a'pplkation 

requesting approval of their stock swap agreein'ent. CSD stated that ISG/s 
" , 

reSpOnsibility for the consumer restitution provided in the settlement agreement 

should be resolved as part of the Commission's consideration of the stock swap 

agreement. ISG replied to the protest on September 1, I997,"arguing that the 

issue of ISG's rcsponsibility (or the restitution should be litigated in 1.96-04-024. 

On No\tcmber 25, 1997, CSD filed a n\otion in the stock swap docket, 

AppHcation (A.) 97-01·020, the investigation docket, 1.96-04-024, and HeartJinc's 

CPCN docket, 1\.94-09-025, requesting that the isSue of ISG's responsibility lor 

TNT's restitution obligations be consolidated tnto the stock s,vap docket and 

pursued apart fron\ the TNT Issues. 'No parly responded to CSD·s motion. 
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On Dc<cmbcr I, 1997, ISG's creditors filed an involuntary pctition (or 

Chapter 7 bankruptcy protection in the U.S. Bankruptcy C(luft for the Southern 

District of Florida. 

On January 27, 1998, the assigned Administrative taw J\idge issued this 

decision in draft (orn\ for con\n\cnt. No party filed any comments. The 

California Association of Competitive Tele(omm\mkations Carriers, who was 

not a party, filed comme~ts suggesting that portions of this dedsioJ\ were 

advisory. 

Bankruptcy Autorilatit) Stay 

Federal bankruptc}' la,'I provides that the fili'.1gof a petition tinder the 

bankruptc)· code au-tomatically'stays "the 'COnlttlentement ot cot\tinuati~n . .. ot a 
judicial, administrative, or other acti6n or proceeding against the debtoi ... to 

rctovcr a clainl against the debtor tha't Arose before commEmtemenl of the case 
.. - . 

under this title,'1 t 1 U.S.C.362(a)(I). This stay provision eflectively precludes the 

CorIlmission fronl acting in ariy'way to direct itirther actions of TNT or ISG to 

meet their financial obligations under the settlement agreen\E~nt. 

The stay proVisiorl does notl however, preclude the Commission from 

enforcing its "police or regulatory power. tI 11 U.S.C. 362(b) (4). Thus, while the 

Conunission is prevented by the federal bankruptcy code (tom taking any further 

actions to seCure financial restitution (rom TNT or ISG, the Commission may take 

actions which enfotce its regulatory pOwers. 

Discussion 

. Sett'ementAgr~ment 
As noted above, th~ Commission is thwarted by federal law from 

seeking to enforce, on behalf of Cali f9n'li a consumers, the financial restitution 
. . 

portions of the settlertlenlagreement. While the Commission is aware of the 

public policies which are furthered by the automatic stay, the Conunission is 
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fruslr,ltoo that Californii\ consumers arc not likely to (cceivc the restitution to 

which the)' arc entitled. 

To ensure the California consumers rcceh'c as nluch restitution as 

possible iron) TNT and lSG, the General Counsel is dir~ted to pursue, to th~ 

extent possible, the CommiSsion's claim on behalf of California consumers 

against TNT and ISG in the pending cases in U.S. Bankruptcy Court and an}' 

other available venue. Any funds obtained should be iOlmediately distributed on 

. a pro rata basis to the appropriate consumers. 

Absent further action, the Commission considers the settlement 
. 

agreement to be binding on the parties. \Ve expect aU parties to abide by all 

provisions of the agreement which do not affect financial obligations, including 

all prospective linlits On operating authority. 

Stock Sw"p Agreement . 
The stock swap agreement is pending before ihis Commission, but 

the applicatiOll has apparently been abandoned by the parties, as denlonstrated 

by their failure to respond to CSO's n\6ti6n. The record is not complete, but it 

sufficient to allow us to make an initial ruling on the applicability of PU Code §§ 

854 and 851 to the agreement at issue here. 

In cOI\sidering whether a particular tr~lnsfet amounts to a transfer of 

control subject to our approval under PU Code § 854, w;e carefully evaluate the 

facts of the transaction: 

"l~ather than formulating a rule specifying a percentage of 
ownership constituting conttol, our decisions have 
deternlinoo what constitutes 'control' based on the 
circumstances involved, and we consider it necessary to 
examine each case on its particular fact~.11 Pacific Bell, 51 
CPUC2d 728,746 (1993) (D~93·11-011) (quotations and citations 
o n)itted). 
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In our rcview, our guide will be the overall purpose of the statute--

prote<ting the public from unqualified utility management. 

It\ the facts presented when the application was filed, the owners of 

the existing utility, TNT, will initially obtain a n\ajority voting interest in ISG, the 

new owners. As owncrs of the largest block of stock, they will certaint)· be in a 

significant de<ision-making position and will, as a group, control ISG. ISG, 

howcver, has the option of convcrting (ertain preferted stock to ct)Jtm\oh stock 

such that the owners of TNT will not represent a majority interest. Due to TNT's 

failure to provide status information and lack of prosecution, and the 

enforcctl\ent issues present in this proceeding; the current reCord of this 

particular tr,lnsi\ction is insufficient to allow us to conclusively determine 

whether or not a tral\sfet of control has occurtC\.i and whether the Commission 

has jUrlsdiction over this stock s\vap agreement. While We Jrtay ultimately 

conclude that § 854 does I\Ot appl)' to this transaction, lack of information on 
ownership and control status warrants an initial finding that a transfer of contl'ot 

subject to the Commission's jurisdiction ulldet PU C6de§854 has occurred such 

that COlnmission approval will be required. This findirig is sUbject to 

modificatiOJ\, sh()ul~ the parties present additional facts . 

. As the application is controversial, and a protest has been filed, this 

c,lse is not suitable (orthe Executive Director to issue an order approving the 
• • • • a • t-

tmnsfer. (See 0.86-08-057, 21CPUC 2d 549 (1986).) The propet procedural course 

(or the § 854 applicatioi\ would be to schedule a prchearitlg ~onference to set 

eVidentiary hearings. Such an act would appear futile in this casc, ho\vever, 

because Ti\.'T and lSG have apparently abandoned this appHcatton. ThUS, we will 

disJ'niss this application for lack of ptosecutiol\ without prejudice to tefile should 
. ( ~ -'. " . 

any party eled to seek out authorization fat the stock swap agreement. We note, 

however, that because we have made the initial finding that the stock swap 
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agcC'('ll\ent is subject to § 854 and it has not been approved by this Con\mission, 

the agrC'('ment is void as a malter of Jaw. Set" PU Code § 854 (" Any such 

acquisitlon or control without prior authorization shall be void and of 1\0 effect.") 

PU Code § 851 applies to the transfer of "property necessary or 

useful in the pcrforn\ancc of (a utility1s) duties to the public.1I As all TNT assets 

nccessar}' and useful to TNT's oper(ltions will rernain with TNT, no transfer 

in~plicating PU COde § 851 has occurred. 

Findings of Fact 

1. Notice of Applic(Uion 97~OI.o20 appeared in the Daily Calendar on . 

January 22, 1997. 

2. eSD filed a protest on August 29, 1997. 

3. Applicant stales that the result of the stock s\vap agreement is that TNT 

will become a wholly·owned subsidiary of ISG, senior managen\ent of" TNT will 

remain unchanged, and the existing owners of TNT will have a n\ajority voting 

interest in ISG, unless and until ISG e)(ercises cerlain options which would cauSe 

the (ormer TNT owners to have less than majority interest. 

4. Neither TNT nor ISG has submitted further information regarding the 

st(ltus of ownership or control. 

5. Sufficient uncertainty regarding the status of this transaction warrants an 

initial finding that PU Code § 854 al"plies to this transaction, suhjed to the 

presenttltion of additional evidence by the parties. 

6. Applicant states that no assets necessary (or the performance of TNT's 

dUlies to the public will be transferred as a result of this transactio .... 

7. The spedfic facts of this transaction support a finding that PU Code § 851 

does not apply to this tr<\nsadion. 

8. TNT filed for Chapter 11 bankrup"tcy ptotec.tion in the u.s. Bankruptcy 

Court for the Southern District of Texas 01\ July 23, 1997. 



9. ISG's creditors filed iln involuntary petition for Chapter 7 bankruptcy 

protcdion in the U.S. Bankruptcy Court for the Southern District of Florida. 

10. The ilpplkants have abandoned this application. 

Conclusions of Law 
t. B«ause PU Code § 854 appli(>s to the stock swap agreement and the 

Commission has not authorized the parties to coteI' into the agreen\CI\t, it is Void .. 

2. PU Code § 851 does not apply to this transaction ... ' 

. 3. The Comtl\ission isptevented by fl U.S.C.,362(a)(l) fl'on\ taking any 

actions to direct TNT or IS<; to ~otnply with the fi"nandal testitution portions of 

the settlement agreen\crtt in 1.<)6-04-024. . 

4. The COJhrrtission may take further actions to enforce its regulatorypo\ver 

as provided in 1 t U.S.C. 362(b)(4}. 

ORDER 

IT IS ORDERED that: 

1. This ~ppHcat~()n ~s dismissed without prejudice to reHle should the parties 

wish to obtaihCon\mission authorization for the "transaction. 

2. The ConsumetServices Division's IT\otion fot An ord'er to show Cause and - ". 

to consolidate all issth?Sl'elating to Intetnali6nal Standards Group, Inc. into 

Application (A.) 97~()1-()20 is dented. 
. . 

3. Investigation 96-04-024.and A.9.t-09-025 shall ren'lairi dosed. 



4. A.97-01-020 is closed. 

This order is effective today. 

Dated June 4,1998, at San Francisco, California. 

RICHARD A. BILAS 
. President 

P. GREGORY CONLON 
JESSIE J. KNIGHT; JR. 
HENRY.M. DUQUE· 
JOSIAH L. NEEPER 

Comnlissioners 


