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O.:cision 98-06-021 June 4, 1998 

MAIl. DATE 
6/9i98 

BEFORE TIlE PUBLIC UTIUTIES CO~tMISSIO~ OF TIlE STATE OF CAUFORNIA 

Ord~r Instituting Ru1emaking on the 
Commission's 0\\"11 l\i{)tion Into 
Competition for Local Exchange 
Service. 

Ord~r Instituting Invcstigation on the 
Comn\ission's Own Motion Into 
Competition for Local Exchange 
Service. 

R.95-0.J·0-t3 
(Filed April 26, 1995) 

ORDER GRANTING LIl'tITED REHEARING, ~10DIFYING 
D.98-01-022, AND SUBSEQUENTLY DENYING 

REHEARING OF THE DECISION AS l\IODIFIED 

An Application for Rehearing of D.:cision (0.) 98-0 )-022 was tiled by 

Pacific Hell (Pacific) alleging legal crror. In D.98-01·022 we directed J'acific and 

GTE Califomia (GTEC) to establish memorandum accounts to track billings for 

directory assistance (DA) scrvices and the pro\'ision of subscriber listings for 

director), publishing by third-party competitors. The Commission ordered that 

tarified rates billed for din:ctory access shall be deem~d provisional and the 

billings shall be subject to (me-up once the IInal rates arc delennined in the 

OANAD proceeding. A future order will address the disposition ofthe balance of 

the memorandum accounts. In the discussion section of the Decision, we 

concluded that the parties raised valid questions oYer the reasonablene.ss orthe 

ILEes' directory-access rates. and wheth~r they properly confonn to the cost· 
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based pro"isions ofthc Tckcommunkalions Act of 1996 (the Act). (D.98~Ol-022, 

p.5.) 

A joint Response to the Application For Rehearing was filed by The 

Association of Directory Publishers, AT&T Communications of Cali fomi a, Inc., 

and ~1CI Tclecomnlunicalions Corporation. We have reviewed the allegations of 

crror raised in the Applkalion for Rchearing, and the argul1\~nts in the Response. 

Applicant argues that we cO~lnlitted legal error by incorrectly 

concluding that access to directory publishirig infonnation is an unbundled 

network clement subject to cost-based pricing purSuant to the Act. The joint 

Response contains arguments to the contrary, alleging that the charges must be 

cost-based uoder the Act. \Ve reject Pacific's arguolent. \Ve find that Sections 

153(29), 222(c), and 25i(d}{1}(AXi) of the Act require that the rates for network 

elelnents, including directory pubJishhlg infom\ation, n\\1st be based 011 cost. No 

legal error has been shown. 

Applicant filfther argues that we have cofl1mitted legal error b)' 

ordering refilllds rclroactivel)'. (Application, pp. 4·S.) Applkant claims that the 

mle against retroactivc ratemaking prevents the Con\missiol\ from ordering 

refunds for service provided prior to the Con\mission's final decisiol\ establishing 

rates. The Response argues that no retroactive ratcmaking has occurred. 

\Ve reject Applicant's argument. At the present tinie wc have simply 

ordered the c.stablishmcflt ofmen\orandum accounts to record billings to third­

part)' vendors. (D.98-01-022, Ordering Paragraph 1.) \Vc ha\'c not issued any 

order regarding rates or the disposition of the nloncy tracked in the accounts. 

Pacific itsclfrecognizes that no legal error has been shown when it states that 

" ... this issue may not be ripe for rcview until the Commission orders a disposition 

of the balances in P~cific's memorandum accounts.H (Application, p. 5.) We thus 

find that I\() regal error has been shown. 
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Ihe fin:.1 argument raised by Pacific is that we erred in requiring in 

Ordering Paragmph 4 that the men\orandum accounts shaH retroactively refle-ct 

rcvenues which were previously bilted since the cficctivc datc ofthc direcloT),­

acce·ss tariOs. Pacific claims that this requirement will require Pacific to track 

rcvenues for directory access services commencing July 197$ because thc)' havc 

oftcred access under tariffsince that date. (Application, p. 5.) 

\Ve find that such a trackhlg requirement constitutes legal erior. It 

was not out intention to require tracktng ofbiilings to third-part)' vendors prior to 

the effective date of the Telecommunications Act of 1996. \Ve find that to reqlIire 

tracking of past billings for periods pte-dating (hc eftecti\'c datc ofthc Act bears 

no relationship to our stated intention of evaluating rates for compliance with the 

Act. Accordingly, we grant limited rehearing on this issue for the purpose of 

modifying Ordering Paragraph 4 to rcflect that the memorandum accounts shall 

retroactively reflect revenues billed since thc efl~ti\'e datc of the Act. 

In the courseof Our review \\"c became aware of all another error in 

the DecisiOil that was not pOinted out by any of the parties. Specifically, it came to 

our attention that the Decision fails to include (hidings of fact and conclusions of 

law supporting our conclusion that charges for directOl), publishing infonnation 

must be based on costs. 1111s error merits correction. Accordingly, wc will grant 

further limited rehearing for the purpose ofmooif)'ing the Decision to add findings 

offaet 31\d conclusions of law on this issue, as required by P.U. Codc § 1105. 

. Additionally, during the course of our review, we identified a 

typographical error on page $, line 4 of D.98-0 l-022. V..'c will modify the 

language that currently reads u47 U.S.C. § I 53(4SY' to read "47 U.S.C. § 153(29)", 

No filrther diSCUSsion is required of App)icant·s allegations of crror~ 

Accordingly, \ve conclude that the Application tor Rehearing should be granted for 

the limited purposes specified above and modifications to the Decision fnade 

accordingly. No further proceedings arc necessary since the basis for these 
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modifications is adequately contained in the existing r«ord, the application for 

rehearing, and D. 98·01·022. \\'c further conclude that rehearing ofthe Decision 

in all othl'c respects should be denied becausc sumcient grounds for rc:hearing have 

not been shown. 

THEREFORE, IT IS ORDERED that a limited rehearing is granted 

and D.98·01·0~2 is modified as (ol1o,,"s: 

l. The language in Ordering Paragraph 4 that reads n ••• since the effectivc . 

,date of the directory":atcesstariffs ... " shall be rrtodifi~d to read as 
. ' 

follows: " ... since the effective date otthe Telecommunications Act of 

1996 ••. '\ 

2. The Decision is modified to add 'the following Finding of Fact lA 

imntediatety after Finding of Fact 1: '~The Act defines subscriber 

numbers and'~atabases as (networkelemenls). (47 U.S.C. § 153(29». 

The Act also requires that rates for network elements be 'based On the 
" ' It. • : ... 

cost. •. ofprovlding the ... network element .•. ' (47 U.S.C. § 

252{d)(1){A)(i». " 

3. The Decision is modified to add the following Conclusion of Law IA 

immediately after Conclusion of Law I: "The Act defines subscriber 

numbers and databases as network clements. The Act 'mandates that 

, . charges for providing access to the.se network clements must be based 

on cost." 

4. The language in the Decision at page 5, line 4 that reads: "47 U.S.C. § 

I 53(45r' shalt be modified to read as follows: "47 U.S.C. §t53(29f'. 
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IT IS FURTHER ORDERED th~t rehearing ofD.98·01·022 is. 

deniedJn all other respects. 

This order is eftectl\,c today. 

Dated June 4, 1998. at San Vraridsco. California. 
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RICHARD "A. SILAS 
1 

.. President. 
P. GREGORY CONLoN 
JESSIB J. KNIGHT, JR. 
HENRY l\f,·OUQUE 
JOSIAH L. NEEPER 

Commissioners 


