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Decision 98-06-084 June 18, 1998

BEFORE THE PuBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Investigation on the {m Fm@u m ﬂ &
Commission’s own motion to consider WAL -
policies and procedures applicable to 1.92-03-052

the possible over-assessment by the (Filed March 31, 1992)

State Board of Equalization of property
owned by Commission regulated
utilitics.

ORDER MODIFYING DECISION 95-06-053
AND DENYING REHEARING

Pacific Bell (PacBell) and GTE California, Inc. (GTEC) have filed
applications for rchearing of Decision (D.) 95-06-053 (the Decision) m which the
Commission resolved two issues relating to the possible Z-factor treatment of
certain property tax savings realized by PacBell and GTEC. ln'particula'r, the
Decision determined that: (i) the events that caused the property tax savings were
exogenous; and (ii) the property tax savings were not reflected in the
economywide inflation factor. In their applications for rehearing, PacBell and
GTEC challenge the Commission’s conctusion that the property taX savings were
caused by exogenous events.

More specifically, the utilities contend that the Commission erred by
basing this conclusion solely on hearsay evidence contained in a memo written by
Deputy Attomey General Robert D. Milam to the Exccutive Director of the State

Board of Equalization (the Milam memo). The Division of Ratepayer Advocates

(DRA), since re-named the Office of Ratepayer Advocates, rcsp()n'ded in

opposition to the applications for rehearing. DRA argues that the Milam menio
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comes within several exceptions to the hearsay rile, and that there is non-hearsay
cvidence that further supports the Commission®s conclusion that the property tax

savings were caused by exogenous events. As explained below, we agree that the
Milam memo conies within an exceplion to the hearsay rule and that there is non-

hearsay evidence to support the Commission’s conclusion. Therefore we will deny

the applications for rehearing.l

The utilities® property taxes are based on assessments made by the
State Board of Equalization (the Board) and are coltected by the counties in which
the utilities® properdy is located. In 1991, in a suit brought by AT&T, a trial court
ruled that AT&T was entitled 6 a property tax refund because the Board had not
properly accounted for AT&T’s deferred tax reserve. Thereafter, in 1992, the
Board, the counties who actuall); collect the taxes, and a number of utilities,
including PacBell and GTEC, entered into a séttlement requiring the utilities®
future property taxes to be calculated in a way that takes geeater account of the
utilities’ deferred tax rescrves, but does not provide as much tax relief as would
have been provided by applying the trial court’s decision in the AT&T case.

The Decision rclies on the following statement in the Milam memo to
concluac that the trial court’s decision in the AT&T case drove the Board to sign

the seitlement.

It is this issue {the accounting for the deferred tax
reserve] which is the reason for this agreenient because
a Court of Appeal decision upholding the trial court’s
determiination would be devastating financially for the
countics.

! Because we conclude that the Milam memo comes within an exception to the hearsay
rule, and that gon-hearsay evidence corroborates the evidence confained in the Milam mento, we
have no occasion t6 decide whether the Commission can legally base a finding on
uncorroborated hearsay evidence that does not fall within an exception to the hearsay rule.
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As Mr. Milam did not testify in the Commission’s proccedings, it is
undisputed that the Mitam memo is hearsay evidence. (Sce Evidence Code see.
1200(a).)

The hearsay rule generally bars the use of hearsay evidence in a court

trial. (Sec Evidence Code sec. 1200.) However, hearsay evidence is admissible in

Commission proccedings. (See Public Utilitics Code sec. 1701(a) (“the technical

rules of evidence need not be applied” in Comniission hearings).) Morcover,
hearsay cvidence is admissible even in court if it falls within an exception to the
hearsay rule. (See Evidence Code secs. 1200(b), 1220 - 1370.) 1t appears that the
above-quoted portion of the Milam memo falls within the “official record”
exception to the hearsay rule. ' .

Califomia Evidence Code section 1280 (“'record by a public
employec™) provides:

Evidence of a writing made as a record of an act,
condition or event is nol made inadmissible by the
hearsay rule when oflered to prove the act, condition,
or event if:

The writing was made by and within the scope of duty
of a public employee;

The writing was made at or near the time of the act,
condition, or event;

The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

Here, the Milam memo was clearly prepared by a public employee, as
Mr. Milam was a Deputy Attorney General in the California Department of
Justice. Indeed, Milam’s memo was prepared in observance of his ofiicial duty
pursuant to California Government code section 948 (a). Under Government Code
section 948 (a), the Board could only approve the settlement upon the

recommendation of Milam, its attorney: “[tJhe head of the state agency concernced,
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upen recommendation of the Attomey General or other attomey authorized to

represent the state, may sctile, adjust, or compromise any peading action ... ™

(cmphasis added). The Milani memo contained his recommendation to the Board

to scttle pursuant to section 948.

Furthermore, the Milam memo records the conditions surrounding the
proposed scttlement and was made sufficiently close in time to the settlement as it
was prepared on or about April 24, 1992 and the setilement agreement is datéd
May 1, 1992.2

California Court of Appeal decisions which have discussed the official
records exception have held that in some instances reports which contain
conclusions of the official are not admissible. (PruAett v. Burr (1952) 118 Cal. App.
2d 188, 201.) However, “the inclusion of conclusions and opinions in a record
does not render it inadmissible per se. The overriding consideration is \hether the

record is trustworthy.” (Pcople v. Flaxman (1977) 74 Cal. App. 3d Supp. 16, 20

(citations omilted).) Trustworthiness is established if the récord is made by public
employees who are under a duly to observe the facts and report and record them
correctly. (Gananian v. Zolin (1995) 33 Cal. App. 4th 634, 640.)

Applying the above law to the facts, the Milam memo is not

inadmissible, even though it contains Milam’s conclusions, because it is
trustworthy. Milam was under a statutory duty to report his recommendation and
conclusion that the Board should enter into the settlement. Thus, Mitam’s memo --
stating that the reason for the settlement is that a court of appeal decision
upholding the trial court in AT&T would be financially devastating for the
counties -- would be admissible in court under the hearsay exception for official

records.

2 Indecd, 6ne of the réasons why we find the Milam memo to be persuasive evidence is that
the memo was prepared at the time of the settlement as part of the settlement process, and not at
a later date for the purpose of influencing the Commission’s determination of the Z-factor issue.
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Pechaps more importantly, even if the Milam memo does not come
within an exception {o the hearsay rule, there is other corroborating, non-hearsay
evidence to support the Commission’s conclusion that the property tax savings

were caused by exogenous cvents, namely the court decisions in the Union Pacific

and AT&T cases. This evidence is contained in the testimony of PacBell’s and
GTEC’s own witnesses in this procecding. We will medify the Decision to discuss
this evidence.

PacBell and GTEC raise a number of other arguments in their
applicalioﬁs for rehearing. For the most pari, these additional arguments simply

disagree with the Comntission’s interpretation of the evidence. However, thete is
g p

ample evidence to support the Commission’s conclusion that the property tax

savings were caused by exogenous events. Moreover, the utilities have not shown
that it is untawful for the Commission to look beyond the seittement to see what
led to the sctllemcrﬂ,’ahd to conclude that the property tax teductions were actually
caused by the decision in the AT&T c¢ase, as well as the decision against the Board

in the Union Pacifi¢ case.

Because these additional argumients do not establish any legal crror
they do not require any extended discussion. These arguments, however, do
suggest a few changes that ought to be made to the Decisién to avoid some minor
inaccuracics and inconsistencies, and we will modify the Decision accordingly.

We turn now to address GTEC”s petition to sct aside submission.
About 5 months after it filed its application for rehearing, GTEC petitioned to sct
aside submission to allow the introduction of a letter by Matt Fong, who was a
member of the Board at the time the Board approved the setttement. DRA filed a
response opposing GTEC’s petition which argued that the petition was uhlimely.
Rule 84 of the Commission®s Rules of Practice and Procedure provides in pertinent

part:
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AQer conclusion of hearings, but before issuance of a
decision, a party to the procceding may . . . file with
the Commission . . . a petition to st aside submission
and reopen the proceeding for the taking of additional
evidence (emphasis added).

GTEC, however, moved to sct aside submission after the Decision
was issued. Accordingly, its petition to set aside submission in order to receive
additional evidence intended to change the outcome of the Decision was untimely,
and will be denied.

Finally, we address the next steps that should be taken in this
proceeding. The Decision resolved the Commission’s treatment of only two of a
number of Z-factor criteria that are relevant in this property tax savings
investigation. At the time the Commission issued the Decision, it was reviewing
the proper analysis of some of the other Z-factor criteria in its investigation into
the accounting of PBOPs (post-retirement benefits other than pensions). The
Decision therefore reserved determination of the remaining Z-factor criteria in the
instant procecding until after the Commission issued a decision in the PBOPs case
(1.96-07-037). The Decision said that the Commission would erder bricfing on the
Z~factor issuc in this proceeding after the PBOPs decision was issued.

Although the PBOPs proceeding has been resolved, no further briefing has
yel been ordered in this case, due to the pendency of these applications for
rehearing. Now that we are denying the applications for rehearing, we will require
the briefs contemplated by the Decision to be filed within 60 days. These briefs

should not reargue whether the events that caused the property tax savings were

exogenous. That issue has been decided by 1D.95-06-063 and this decision.

However, we expect that the briefs will address the issuc of whether and how the
control PacBell and GTEC had over the property tax change due to their
participali@n'in the settlement should affect our Z-factor determination. In making

argunients about this “control” factor, parties are not precluded from makin
g pa g
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arguments they have previously made in their bricfs about the Z-factor issues in

this case. However, the parties should address how their recommended resolution
of this “control” factor is consistent with the Commission’s decisions in 1.90-07-
037. |
CONCLUSIONS OF LAW

1. The pomon of the Milam memo upon which D. 95-06 053 relies appears
to fall within the “official recor " exceplion o the hearsay rule.

2. Evenifthe Mllam memo does nol come within an e\cepuon to the
hearsay rule, there is other corroboratmg, non-hearsay evidence to support the
Commission’s concluswn that lhe_properl) tax savings were causéd by exogenous

events, namely the court decisions in the Union Pacific and AT&T cases.

3. GTEC’s petition to set aside submission was untimely and should be
denied. | ’
| 4. The further briefing cOntempléted by D. 95-06-053 should now be
or‘dered.

Therefore, IT IS ORDERED that Decision 95-06-053 is modified as

follows:

1. The first full sentence in the portion of foolnote 4 appearing on page S
is modified to read as follows:

“The “Z” factor can be cither positive or negative, for
¢ertain exogenous cvents causing cost increases and
decreases, respectively.”™

» 2. The second sentence in the second paragraph on page 5 is modified to
read as follows:

“The Z-factor is an adjustment for certain cost changes
beyond managenient’s control.”

3. Beginning on page 14 and continuing on page 15, the first five
sentences ollowing the blocked and indented p'afagraph are replaced with the

fbllowing, and footnote number 14 is deleted and not used:
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“This memoranduni is persuasive evidence that the
trial court’s decision in the AT&T casc drove the
Board to sign the seftlement with the counties and the
regulated utilities. The point of the memorandum is
that ifa Court of Appeal were to uphold the AT& T
trial court's finding that 100% of the DTR should be
deducted from the HCLD, then the counties would be
facinga sagmﬂcant finanicial impact. Pacific Bell
argues that the reason for the scttlement was the

_pending property tax refund lawsuits filed by Pacific
and GTEC.!! However, as DRA notes, only some of
the utitities to which the settlement applies had filed

lawsuits 22 'Iherefore we conclude that the Board
determined that a settlement \\ ould be preferable to
taking further risks in court, given the setbacks in the
AT&T and Union Pacific court cases.”

3. The fifth and sixth full Sentéﬁt_cs on page 15, beginning with the words

“This settlement also prevented the: 'pariies ...”* should be replaced with the
following: | |

“Hence, although the ¢ourt cases did not change the
state tax Jaws goveming the calculation of property
taxes, the court decision in AT&T resulted in a change
in one of the methods by which such taxes are
calculated.”

5. The following language is inserted after the end of the first patial
paragraph on page 15:

“That the counties and the Board entered into the
settlement because of the AT&T decision is further
corroborated by the testimony of GTEC and PacBell
witnésses Thomas N. Tiscione and James W. Bames,
both of whom were cross-examined. Their testimony
as (o the chronology of events leading up to the
settlement talks indicates that despite the utilities’
eftorts, daling back to 1986 and even before tha, to

Pacific Bell’s Reply Brief, p. 15.
DRA’s Reply Brief, p. §, referring to Milam memo, page 8.
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obtain reassessments from the Board, the Board and
the counties only took scrious interest in changing the
assessment practices beginning in September and
Oclober of 1991, In other words, the Board and the
counties took interest in scttlement negotiations with
PacBell and GTEC after the AT&T and Union Pacific
decisions in February and June of 1991 respectively.

“Pacific’s Executive Tax Represen!an\ ¢ James W,
Bames testified that Pacific attempted for many years
to convince the Board to correct the Board's flawed
valuation models. Pacific went as faras ta file a

-properly tax refund lawsuit in 1989, Despnte these

extensive attempts, the Board and the ¢counties did not
indicate an intéfest in settlement negotiations until
Septembei and October of 1991, At the hearing,
Barnes testified that, ‘as we approached the counties
and the board, they became more serious, more
interested, if you will, ata specific pomt in time." His

 prefiled testimony $pecifically freferred to'a September

4, 1991 meetmg at which the counties® representative
indicated som¢ interest in the possibility of settlement.
He also described a meeting on October 3td that led to
the initial settilement negotiation meeting on Octobet
23, 1991;

“In addmon GTEC Tax Diréctor ’lhomas N. _
Tiscione’s testimony also supports our conclusion that
the Board (and the counties) ¢ntered into the settlement
because of the AT&T and Union Pacific decisions. In
his prepared testimony, Tiscione describes GTEC’s
efforts to obtain reassessments, and tax refunds from
the counties, for the tax years 1981 - 1986, 1990 and
1991. Although GTEC had petitioned for reassessment
as early as 1986, the Board did not initiate an
evaluation of its challenged assessment methodologies
until September of 1991. A subcommitiee of the
Board then held meetings, involving representatives of
thé counties and the utilities as well, which ultimately
led to the settlement negouauons Our determitiation
from this testimony is that only afler the AT&T and
Union Pacific decisions was the Board willing to
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reevaluate its assessment mcthodoldg) and were the
Board and the counties willing to participate ina .
sctifement of the issues which PacBell and GTFC had
been attempting to litigate for a number of years,'

6. Findings of Fact Nos. 18 and 19 on page 22 ar¢e modified to read. as

follows:

“18. The settlement édopted lhc principle of the trial
court decision in AT&T that in valuing the utilities’
property HCLD should be ad JUSk‘.d to reflect DTR.

19, Although Pacnﬁc and GTEC volunlanl) 51gned
the settlemient with the Board and the counties, the
principles adopted in the sétilement had been
predetermmed by lhe AT&T ¢case.”

7. An addmonal F mdmg of Fact ‘numbered 19A is added oi page 22,

follomng Finding of Fact No. 19:

“19A. The chmnolog) of events !eadmg up to the.
setilement talks, and the testimony of Pacific’s and
GTEC’s own witnesses, indicates that, despite the
ulilities’ cftorts, dating back fo 1986 and even before
that, to obtain reassessmients from the Board, the Board

and the counties only took serious interest in changing
the Board’s assessment pracuces beginning in
September and October of 1991, after the AT&T and
Union Pacific dccnsions (in February and June of 1991
rcspectwcly)

8. Conclusion of Law No 2 on page 23 is modified to read as follows:

“). The seltlcment, to which Pacific and GTEC were
parties, necessarily adopted the principle of adjusting
the HCLD valuation method 16 reflect DTR, because

. the court’s decision in AT&T found the HCLD niethod
previously used by the Board (which did not reflect
any adjustment for DTR) illegal

IT IS FURTHER ORDERED that the applications for rchcarmg of
Decision 95-06-053 filed by Pacific Bell and GTb Cah[‘om:a, Inc. are demed
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IT IS FURTHER ORDERED thal the petition to set aside
submission fited by GTE California, Inc. is denied.

IT IS FURTHER ORDERED that within 60 days of the eflective
date of today’s order, the partics to this proceeding may file concurrent briefs
detailing how the Z-factor policies adopted in 1.90-07-037 affect the outcome of
the Zsfac(Or issue in this in‘vesligalion The parties may comment on the issue of
whether and how the control Pacific Bell and GTEC had over the property tax
change due 16 their parhmpatmn in the settlement with the Board should affect our
consnderallon for grantmg a Z-faclor adjuslmenl

This order is effecme today.

" Dated June 18, 1998, at San Francisco, Califomnia.

RICHARD A. BILAS
- President

P. GREGORY CONLON

HENRY M. DUQUE

Commissioners

T will file a dissent

/s JESSIE J. KNIGHT, JR.
: Commissioner

/s'  JOSIAH LNEEPER
Commissioner
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Commisstoners Josiah L. Neeper and Jessie J. Knight, Jr., Dissenting:

We dissent from the majority's decision because we believe that Pacific's and
GTEC’s applications for rehearing, alleging legal errors, have substantial merit. D.95-
06-053 committed legat error by wrongly concluding that property tax savings were
caused by a single cause, the AT&T and Union Pacific cases, which it deemed were
outside the influence of Pacific Bell and GTEC. There is no record evidence to
support that conclusion. The majority's decision 6n the sehearing request further
propagates that error by its denial of the application and failure to correct an egregious
eror .

We reach this conclusion based on two key facts presented in the record of this
case: (1) an AT&T Court of Appeals decision did not by itself cause a change in the
method the State Board of Equalization uses to deterntine property values for GTEC
and Pacific. The Court of Appeals decision did not even exist. Further, a settlement of
the AT&T case vacated the trial court's decision; and (2) the settlement agreement
first reached between utilities (including GTEC and Pacific in exchange for their
agreement to cease their fight for refunds), and counties, and then presented to SBE
for consideration as to whether it should join in, caused the tax calculation change for
GTEC and Pacific. Evidence abounds that shows the setttement was the result of
active efforts by GTEC, Pacific and others. That makes it not an exogenous but an
endogenous event.

The settlement could not have beén reached without agreement by GTEC and
Pacific Bell. All parties gained and lost by the settlement. Counties gained and utilities
lost as there were no refunds. Utilities gained and counties lost by the forward tooking
change for determining property values which would reduce property taxes for
utilities. Neither the AT&T Case nor the Union Pacific Case dictated or caused such a
settlement. Therefore, the record does not support a conclusion that the change as it
occurred was “clearly beyond the control of the utilities."

Criteria for Determination of Exogenous Factors

The criteria to determine whether certain costs and savings should be
considered for annual rate adjustinents was established first in the 1989 New
Regulatory Framework (NRF) decision and later in 1994 by a decision which
modified NRF.
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The first NRF decision gave a brief, clear, controlling definition of what can be
an exogenous factor. It said that “only exogenous factors which are not reflected in
the economy wide inflation factor and which are clearly beyond the utility’s control
should be reflected in the Z factor treatment.” (33 Cal. P.U.Code 2d at 228, COL 28
Emphasis supplied.).

As a starting point of what could qualify as an exogenous factor, the
Commission accepted, among others, changes in federal and state tax laws, mandated
judisdictional separations, changes to interLATA toll pooling arrangement or
accounting procedures. To demonstrate what would not qualify as exogenous factors
the Commission identified cost changes due to labor strikes or contracts, normal cost
of doing business, or general economic conditions. (For example, we observe that
strikes can be avoided by settlement belween management and unions and therefore
are not exogenous.) :

The 1980 NRE decision articulated the controlling test of “clearly beyond the

utility's control” in defining exogenous. In the 1994 NRF decision the Commission
established a more detailed set of 9 different criteria all of which the utility must meet
to get Z-factor treatment: (1) the cost is the result of an exogenous évent; (2) the event
occurred after implementation of NRF(January 1-1990) (or, if pre-NREF, the event
caused costs which the initial Phase H decision ordered to be flowed into rates); (3)
the cost is clearly beyond management’s control; (4) the cost is not a nomal cost of
doing business; (5) the event has a disproportionate impact on telephone utilities; (6)
the cost is not reflected in the economy wide inflation factor (GDPPI), or at least that
the portion of the cost is reflected in the inflation factor; (7) the itein has a major
impact on the utility’s costs; (8) actual costs can be used to measure the impact of the
change, or the impact can be measured with reasonable certainty and minimal
controversy, and (9) the costs proposed for Z factor treatment are reasonable.” (55
Cal.P.U. Code 24, at 41)

In Decision 95-06-053, the subject of the rehearing, the Commission attempted
to establish the foundation for determining that the property tax cost changes would
qualify for exogenous factor treatment. It reached its result by concluding (1) that the
AT&T and Union Pacific cases were exogenous factors; (2) the settlement agreement
between Pacific, GTEC, the counties and the State Board of Equalization necessarily
adopted the principle of reducing historical cost less depreciation (HCLD) by deferred
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tax reserve (DTR) because the court decisions “found the HCLD illegal”; (3) the
setttement applied only to the state’s regulated utilities, affected them
disproportionately and was not reflected in GNPPI.

In reaching this result the majority decision considered two of the nine criteria
set forth in D94-06-011; namely, whether the event that caused the property tax
savings was exogenous, and whether the propeity tax savings were reflected in the
GNPPI, items number 1 and 6 in the above criteria, respectively. There is no
explanation as to why only these two criteria should be applied or why the other seven
criteria should not be applied in this case. To get Z-factor treatment there must be a
record on which findings are made to meet éach of the 9 criteria, conclusions to the
same end, and articulated rationale for findings and conclusions. This was not done in
either the ongmal decision or the current decision on rehearing.

The Commission’s central conclusion in D.95-06-053 that “the court cases led
the Board to pursute the seitlements with the assesses, including Pacific Bell and
GTEC” was entirely based on a memorandum written by Robert D. Milam (Deputy
Attorney General) to the State Board of Equalization’s executive director. The
decision states that the Milam memo is “conclusive evidence” that led it to conclude
that the trial court’s decision (Union Pacific v. the SBE) and the AT&T case “drove
the board to sign the seitlement with the counties.” This conclusion and rationale does
not deal in any way with (1) what drove the utilities to pursue settlement; (2) what
drove either the SBE or the utility to agree to the terns of the agreement - prospective
but no retrospective application of an agreed tax raté treatment; and (3) the fact that no
settlement of the litigation was possible without the utilities choosing to settle rather
than litigate to decision.

Rehearing Application of Pacific and GTEC

Pacific’s and GTEC's allege that the decision exclusively relied on the Milam
memo to decide whether the property tax change was caused by an exogenous event;
that this evidence was “incompetent hearsay” and therefore the Commission can not
rely on it.

Further they allege the following: (1) the Milam memo was rec¢ived against the
objemons of GTEC and Pacifié. (2) The decision misrepresents the Mitam memo
saying that the passage quoted in the decision does not state that the AT&T case drove
the Board to sign the settlement; (3) the decision misapplied the Z-factor criteria
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because (a) the property tax cost was the tesult of a settlenient, which was not an
exogenous ¢vent, (b) in deterrmmng what causes the settlement the decision
unlawfully focuses on the motivation of one smgle party (the SBE) and ignores what
motivated the counties and the utilities to sign the settlement; (4) the decision is
inconsistent with efficiency intentives inherent in the NRF.

GTEC filed a late motion to set aside submission to introduce into evidence a
~letter written by Matt Fong in which he disagrees with the Commission's conclusion

on what circumstances led to the settlement. ‘DRA opposed GTEC’s mouon The
motion was denied. ‘

Discussion

A useful purpose of an apphcauon for reheanng is to alert us to errors in our
decisions so that we can correct them. The errors alleged by GTEC and Pacific require
us to closely ¢xamine the conclusions teached and test the premises upon which those
conclusions were established in llght of the record, relévant Commission mles and

policies.
The Milam Memo

Central in Pacific’s and GTEC s allegation of error is that the Cormission
relied on incompetent and inadmissible evidence, refemng to the Milam
memorandum. We believe that this memorandum is inadmissible; however, we will
put aside this issue on the presumption that it is admissible, in order to focus on
whether the Milam memo provides récord supporl for the rationale that underlies the
fundamental conclusion reached by the majority decision. That rationale is:

“This memorandum is conclusive evidence that the trial court’s decision

in the AT&T case drove the Board to sign the settlement with the

counties and the regulated utilities.”

The reference made to the Milam memo on which the decision exclusively
relies in fact describes a second different but related reason lhe SBE should ccmsndcr
in decudmg whether to settle:

“The agreement was ncgonaled pnmanly by the counues whlch are prmcn ipally
affected and since their money is directly at stake, they are in supenor position




1.92-03-052
D.98-06-034

to the Board to determine their own future. If successfully completed, the
agreement provides potential certainty for the counties and the utilities
involved for the next eight years. Such certainty has value for the counties, the
utilities, and the Board.”

In this part Milam's recommendation clearly establishes that “certainty” of
outcome was a motivator to the counties, the utilities and the SBE. It also establishes
the counties as well as SBE were important in the negotiated settlement. Another,
third, motivation existed as described by DRA'S witness who stated that “there was a
desire to settle all pending litigations[sic] from different utilities...So that would be
another event that would drive the settlement.” (Gilbert | Tr. 57)

Another, fourth, motivation for SBE settling is stated in the Milam memo.
Milam's recommendation that SBE join the proposed settlement was based in part on
the “potential financial disaster” that will resultif the “currently filed cases” including
those of GTEC and Pacific ate decided against the Board. This is not fear of only an
Appeltate Court decision in AT&T. This is fear of a decision in the GTEC/Pacific
litigation the very case béing settled if the Milam recommendation is accepted. Inhis
recommendation, Mitam states that:

“To the extent that the agreemeiit constitutes the settlement of pending
lawsuits, and given the potential financial disaster facing the counties if
the currently filed cases are decided against the Board and the counties,
this office recommends, under Government Code 948, that the Board

settle those cases by the use of the formula contained in the agreement.”
(Milam Memo Page 13)

Nonetheless, neither the Memo nor the record in any other respect produced any
evidence that the SBE played any active role in formulating the terms of the
settlement. The memo says the SBE did not. The SBE role was to join an already
existing settlenient. The record does show SBE signed the document along with
counties and utilities. The Memo says the counties played the primary role in
negotiating the settlement. ‘The Memo, for its part, does not and could not speak to
what if any action the SBE took following its recommendation since the Board had not.
acted on the seltlement prior to the receipt of the memo.
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The fundamental basis for D.95-06-053"s qualification of tax cost changes for Z
factor treatment is the Union Pacific decision and the AT&T trial court decision.
These events, according to the Decision, are the only material causes that made the
Board (o settle with the assessees. The negotiators of the settlement, the management
of Pacific Bell and GTEC, and the Board of SBE are viewed as automatons having no
choice but settlentent rather than litigation and no choice as to the terms. The view is.
that the AT&T case compels the patties to seltle and compels the terms of the
settlentent. The decision has committed legal errors as a result thereof. Itis legal error
because there is no basis in the record that decisions of the courts in other cases
caused SBE, much less Pacific and GTEC, to settle at all, rather than fight, and much
less to settle on the majot tenns of the settlement.

To conclude that the court case and AT&T case caused the scttlement presumes
a single (two cumulative event) causation rationale in which these two events in
concert caused a settlement to occur; and that apparently the SBE's decision was
driven by a single interest *...that a settlenient would be preferable to taking further
risks in court, given the setbacks in the AT&T and Union Pacific court cases.” (D.95-
06-053, page 15) However, the decision does not provide and the record does not
contain any basis as to what caused or motivated the SBE to act on the settlement. If
it was motivated by the Memo, then any one of four different motivations, or only
combination of the four may have been the motivation of the SBE.

Paéific’s Allegation of Error that the Decision Misapplied The Z-factor Criteria
Has Merit

The decision concludes that the AT&T and Union Pacific cases, and not
anything within the control of GTEC and Pacific, caused the cost change and that the
two events were exogenous. Such a conclusion is legal error. The AT&T trial count
decision did not change the law. The court’s decision was based on Rule 3 (d) and
Rule 8. The court’s decision did riot change Rule 3(d) or Rule 8. Those rules were still
in effect when the settlement was reached and thereafter. There was no appellate
decision that affirmed the limited life model. The AT&T trial court decision never
went into effect and never went to Court of Appeal since the partics made a
settlement. In fact an important element of the AT&T agreement for SBE was that -
parties’ agreed to vacate the trial court's decision so that it would have no precedential
effect.
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As far as the Union Pacific ¢ase is concemed, the Coust of Appeal’s ruling was
more limited in its scope than the Santa Fe trial court decision even though it
concluded that “lacking support for the assumption, the Board legally erred in using
the composite life model.” It should be noted that the composite limited life model
was not found to be in violation of Rule 8 (¢ ) as &4 matter of law. In contrast to this,
the Santa Fe decision found the SBE model to be in direct violation Rule 8 (c) and
thus invalidated it. The Santa Fe could then be better seen as the “initiating case” than
the Union Pacific case..

‘However, none of these cases changed the law or thé Rule. And neither the
AT&T case nor Union Pacific case could have been the “initiating event” for cost
changes becausé these decisions were no more than what other prior cases
demonstrated. For example, as just mentioned the Santa Fe case (1986) and the
Comstat case (1975) which happened before the NRF was established showed that
taxpayers could successfully challenge the State Board of Equalization and could
invalidate the models used by the SBE as a matter of law.

There is in the settlement a 25% discount factor that only arises in the
settlement context. Thus it can only be viewed as in the control of the utility.

The Decision’s Analysis and Disposal of A Key Criteria Was In Error

The third criteria in D.94-06-011 states that the cost must be clearly beyond
management's control to qualify for Z- factor treatment. The decision commiits a legal
error in its misreading of the record to reach the conclusion that “it must find that the
trial court’s decision was the event that caused the Board to change the manner in

which it calculated property taxes,”.

It is clear that cost changes were a direct result of the settlement agreement. The
settlement resulted from an agreement by and among three independent parties: the
counties, the utilities, and the Board. It is also true that GTEC and Pacific were among
those that had pending law suits against the SBE and the suits the Milam refers to as
“currently filed cases.” The decision also acknowledges this much by saying that
“GTEC and Pacific voluntarily entered into the settlement agreements”? and that “..the

' D.95.06-053, page 15
g
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signing of the settlement was within the control of the LECs' management, and was
not as a result of an exogenous event.”

But then defying logic and the record of the case the decision concludes that
...we do not believe that the simple action of participating m a settlement transfers
the control of a specific cost onto the utilities” management.” 3 (Italics supplied) There
is nothing in the record to support this assertion. In fact, neither the counties nor the
Board could have entered the settlement to avoid the AT&T case. The AT&T case as
explained above was a separate agreement and its disposition ensured that an appellate
decision would not be adverse or establish harmful precedent to the counties.

To the contrary, the record supports & result that had GTEC, Pacific, and others
not filed law suits seeking refunds from the counties, and had they not voluntarily
entered into the settlement, fegardless of the results of the Union Pacific case and the
AT&T case, the Board would be assessing their properties in the sanie old way using
the same old assumptions and methods. This implies that the settlement is the
determinative event for what followed in changes of cost calculation for the
signatories. And this event was substantially under managenieat’s control.

Furthermore, the process of settlement negotiation in this indicates that the
seltlement was not a unilateral act by the counties, or by the SBE; nor was it without
issues of controversy or an impasse. As GTEC’s witness (Dunn) describes, the
utilities and the counties had at one point reached an impasse which might have led to
a breakdown of the negotiation.! One of these situations arose when utilities proposed
a year-by-year settlement by which for ¢ach year the SBE assessed their property by
the settlement methodology, they would abandon a year's worth of property tax
refund. The counties refused.

Dunn provides a second e:\ample in which GTEC was ready to stop negoua!mg
unless a proposed assessment to impose taxes for earlier years was removed.” All of
these issues were ultimately resolved to reach settlement through the active
participation and negotiations among the parties including GTEC and Pacific showing
the give and take that all party settlements typically involve.

Analysis of The Decisions Findings and Conclusions

‘.
¢ Elhnb:l‘) Dunn Page 21:22
S14.
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D.95-06-053 relies for its foundation on some key findings of fact and
conclusion of law which the majority decision continues to uphold. In the following
summary we present these Ley FOFs and COLs and the respective results of our
review:

Finding of Fact 17 states that the AT&T and Union Pacific cases “caused changes
to the way properly taxes are calculated.”

This finding is baseless Nolhmg m the record of AT&T or Union Pacific case
mandated that the SBE change the way it calculates property taxes. In fact had this
been the case, the settlement that followed in which GTEC and Pacifi¢ padicipated
would have been unnecessary. But clearly that is not the case as the GTEC and
Pacific settlentent resulted in only a 25% reduction of deferred tax reserves (DTR)
rather than the AT&T’s case 100% reduction.

Finding of Fact 18 states that “[t}he seitlement adopted in principle the Union

Pacific or[sic) the AT&T valuation approaches addressed in the courts.”

There is nothing in the record that supports this finding. From the logical
construct of the statement it appears that the settlement adopted the valuation
approach of either AT&T’s case or Union Pacific’s. But Union Pacific’s case did not
adopt an evaluation approach that even remotely resembles that of the settlement’s.
Therefore, the approach adopted must be from AT&T's case. But AT&T'’s case
valuation approach required 100% deduction of DTR from historical cost less
depreciation (HCLD), which greatly differs from the 25% deduction agreed upon in
the settlement. Therefore the settlement did not adopt either valuation approach. |
Conclusion of Law 2 states that “[t]he settlement, of which GTEC and Pacific
were parties, necessarily adopted the principle of adjusting the HCLD valuation
method by DTR because the court decisions found the HCLD method previously
used by the Board illegal.”

This conclusion is grossly in error for at least two reasons. First, it is wrong to
state that the GTEC and Pacific settlement “necessatily adopted the principle” from
the AT&T and Union Pacific cases since (as noted above) the two cases had different
reduction rates (100% versus 25%). Second, the Union Pacific case did not, as will be
explained later, addréss the issue of deducting deferred taxes from the HCLD.
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Finding of Fact 19 states that “[a)lithough Pacific and GTEC voluntarily signed
the settlement with the Board, the principles adopted in the settlement had been
predetermined by the Unlon Pacific and AT&T cases.”

There is no evidence whatsoever in the record that supports the finding that the
principle of the GTEC/Pacific cases was predetermined by the Union Pacific and
AT&T cases. The applicability of both cases was limited to only the padties of each
_case. Moreover, the AT&T case, when it was settled, apphed only to AT&T, and
contained an agreement by the parties that they vacate the decision and that it shall
have no precedential effect. The Union Pacific case does not even apply to the
selilement with respect to the issues it addressed.

Conclusion of Law 1 states that “[T]he AT&T and Union Pacific cases w ere
exogenous events. [However, the decision omits a hecessary second COL that
should have followed this conclusion as the discussion of the decision states “\We
must find that the trial court’s decision was the event that caused the Board to
change the manner in which it calculated property taxes using the HCLD
method.” (page 15.)}

The first sentence is obvious and indisputable. In so far as GTEC’s and
Pacific’s management control of these events was concered the AT&T and Union
Pacific cases were truly exogenous, and irrelevant. But it takes an impossible Ieap of
logic to go from there to conclude that these events caused changes in tax savings for
GTEC and Pacific. To do this is not only to commiit legal error (as there is no evidence
to support such a conclusion) but to defy conimon sense, and the logic of cause and
effect. :

The decision’s convenient avoidance of finding the obvious conclusion that the
setilement agreement (which is not an exogenous event) caused property tax changes
and that without it the event would not have occurred, is a glaring factual and legal
error,
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For all the above reasons we dissent from the majority decision

/s/___Josiah L. Neeper

Josiah L. Neeper
Commissioner

San Francisco, California

June 18, 1998

- I/ Jessie J. Knight, Jr..

Jessie J. Knight, Jr. -
Commissioner
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Commissioners Josiah L. Neeper and Jesste J. Knight, Jr.,, Dissenting:

We dissent from the majority's decision because we believe that Pacific’s and
GTEC’s applications for rehearing, alleging legal errors, have substantial merit. .95-
06-053 commiitted legal error by wrongly concluding that properiy tax savings were
caused by a single cause, the AT&T and Union Pacific cases, which it deemed were
outside the influence of Pacific Bell and GTEC. There is no record evidence to
support that conclusion. The majority’s decision on the rehearing request further
propagates that error by its denial of the application and failure to correct an egregious
error .

We reach this conclusion based on two key facts presented in the record of this
case: (1) an AT&T Court of Appeals decision did not by itself cause a change in the
method the State Board of Equalization uses to determine property values for GTEC
and Pacific. The Court of Appeals decision did not even exist. Further, a settlement of
the AT&T case vacated the trial court’s decision; and (2) the setilement agreement
first reached between utilities (including GTEC and Pacific in exchange for their
agreement to cease their fight for refunds), and counties, and then presented to SBE
for consideration as to whether it should join in, caused the tax calculation change for
GTEC and Pacific. Evidence abounds that shows the settlement was the result of
active efforts by GTEC, Pacific and others. That makes it not an exogenous but an
endogenous event.

The settlement could not have been reached without agreement by GTEC and
Pacific Bell. All parties gained and lost by the setttement. Counties gained and utilities
lost as there were no refunds. Utilities gained and counties lost by the forward looking
change for determining propeity values which would reduce property taxes for
utilities. Neither the AT&T Case nor the Union Pacific Case dictated or caused such a
settlement. Therefore, the record does not support a conclusion that the change as it
occurred was “clearly beyond the control of the utilities.”

Criteria for Determination of Exogcnous Factors

The criteria to determine whether certain costs and savings should be
considered for annual rate adjustments was established first in the 1989 New
Regulatory Framework (NRF) decision and later in 1994 by a decision which
modified NRF.,
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The first NRF decision gave a brief, clear, controlling definition of what can be
an exogenous factor. It said that “only exogenous factors which are not reflected in
the economy wide inflation factor and which are clearly beyond the utility’s control
should be reflected in the Z factor treatment.” (33 Cal. P.U.Code 2d at 228, COL. 28
Emphasis supplied.).

As a starting point of what could qualify as an exogenous factor, the
Commission accepted, among others, changes in federal and state tax laws, mandated
jurisdictional separations, changes to interLATA toll pooling arrangement or
accounting procedures. To demonstrate what would not qualify as exogenous factors
the Commission identified cost changes due to labor strikes or contracts, normal cost
of doing business, or general economic conditions. (For example, we observe that
strikes can be avoided by settlement between management and unions and therefore
are not exogenous.)

The 1989 NRF decision articulated the controlling test of “clearly beyond the
utility’s control” in defining exogenous. In the 1994 NRF decision the Comumission
established a more detailed set of 9 different criteria all of which the utility must meet
to get Z-factor treatment: (1) the cost is the result of an exogenous event; (2) the event
occurred after implementation of NRF(Januvary 1 1990) (or, if pre-NRF, the event
caused costs which the initial Phase 11 decision ordered to be flowed into rates); (3)
the cost is clearly beyond management’s control; (4) the cost is not a normal cost of
doing business; (5) the event has a disproportionate impact on telephone utilitics; (6)
the cost is not reflected in the economy wide inflation factor (GDPPI), or at least that
the portion of the cost is reflected in the inflation factor; (7) the item has a major
impact on the utility’s costs; (8) actual costs can be used to measure the impact of the
change, or the impact can be measured with reasonable certainty and minimal
controversy, and (9) the costs proposed for Z factor treatment are reasonable.” (55
Cal.P.U. Code 2d, at 41)

In Decision 95-06-053, the subject of the rehearing, the Commission attempted
to establish the foundation for determining that the propeity tax cost changes would
qualify for exogenous factor treatment. It reached its result by concluding (1) that the
AT&T and Union Pacific cases were exogenous factors; (2) the settlentent agreement
between Pacific, GTEC, the counties and the State Board of Equalization necessarily
adopted the principle of reducing historical cost less depreciation (HCLD) by deferred
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tax reserve (DTR) because the court decisions “found the HCLD itlegal™; (3) the
settlement applied only to the state’s regulated utilities, affected them
dispropotionately and was not reflected in GNPPL

In reaching this result the majority decision considered two of the nine criteria
set forth in D94-06-011; namely, whether the event that caused the property tax
savings was exogenous, and whether the property tax savings were reftected in the
GNPPI, items number 1 and 6 in the above criteria, respectively. There is no
explanation as to why only these two criteria should be applied or why the other seven
criteria should not be applied in this case. To get Z-factor freatment there must be a
record on which findings are made to meet each of the 9 criteria, conclusions to the
same end, and articulated rationale for findings and conclusions. This was not done in
cither the original decision or the curcent decision on rehearing.

The Commission’s central conclusion in D.95-06-053 that “'the counrt cases led
the Board to pursue the settlemenis with the assesses, including Pacific Bell and
GTEC” was entirely based on a memorandum written by Robert D. Milam (Deputy
Attomey General) to the State Board of Equalization’s executive director. The

decision states that the Milam memo is “conclusive evidence” that led it to conclude
that the trial court’s decision (Union Pacific v. the SBE) and the AT&T case “drove
the board to sign the settlement with the counties.” This conclusion and rationale does
not deal in any way with (1) what drove the utilities to pursue setttement; (2) what
drove either the SBE or the utility to agree to the terns of the agrecment - prospective
but no retrospective application of an agreed tax rate treatment; and (3) the fact that no
seitlement of the litigation was possible without the utilities choosing to settle rather
than litigate to decision.

Rehearing Application of Pacific and GTEC

Pacific’s and GTEC’s allege that the decision exclusively relied on the Milam
memo to decide whether the property tax change was caused by an exogenous event;
that this evidence was “incompetent hearsay” and therefore the Commission can not
rely on it.

Further they allege the following: (1) the Milam memo was received against the
objections of GTEC and Pacific. (2) The decision misrepresents the Milam memo
saying that the passage quoted in the decision does not state that the AT&T case drove
the Board to sign the settlement; (3) the decision misapplied the Z-factor criteria
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because (a) the property tax cost was the result of a seulement which was not an
exogenous event, (b) in determmmg what causes the settlement the decision
unlawfully focuses on the motivation of one single party (the SBE) and ignores what
motivated the counties and the utilities to sign the settlement; (4) the decision is
inconsistent with efficiency incentivés mherem in the NRFE.

GTEC filed a late motion (o set aside subnnsmon to introduce into evidence a
letter written by Matt Fong {n which he disagrees with the Commission’s conclusion
on what circumstances led to thé settléement. DRA opposed GTEC's motion. The
motion was denied.

Discussion

A useful purpose of an apphcatlon for rehearmg is to alert us to errors in our
decisions so that we can correct them. The errors alleged by GTEC and Pacific require
us to closely examine the conclusnons reached and test the premises upon which those
conclusions were established in light of the record, relevant Commission rules and

ohcnes

The Milam Memo

Ceniral in PaClﬁC s and GTEC’s allegation of error is that the Conumission
relied on incompetént and inadmissible evidence, refemng to the Milam
memoranduin. We believe that this memorandum is inadniissible; however, we will
put aside this issue on the presumption that it is admissible, in order to focus on
whether the Milan memo provides record support for the rationale that underlies the
fundamental conclusion reached by the majority decision. That rationale is:

“This memoranduim is conclusive evidence that the trial court’s decision

in the AT&T case drove the Board to sign the settlement with the

counties and the regulated utiliti¢s.”

The reference made to the Milam memo on which the decision exclusively
relies in fact describes a second different but related reason the SBE should consider
in deciding whethe;‘ to s'ettle:

“The agreement was negonated prlmanly by the counties Wthh are prmcnpally
affected, and since their money is directly at stake, they are in superior position
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to the Board to determine their own fulure. If successfully completed, the
agreement provides potential certainty for the counties and the utilities
involved for the next eight years. Such certainty has vatue for the countics, the
utitities, and the Board.”

In this part Milam’s recommendation clearly establishes that “certainty” of
outcome was a motivator to the counties, the utilities and the SBE. It also establishes
the counties as well as SBE were important in the negotiated seltlement. Another,
third, motivation existed as described by DRA’s witness who stated that “there was a
desire to settle all pending litigations{sic] from different utilities...So that would be
another event that would drive the settlement.” (Gitbert 1 Tr. 57)

Another, fourth, motivation for SBE settling is stated in the Milani memo.
Milam's recommendation that SBE join the proposed settlement was based in part on
the “potential financial disaster” that will result if the “currently filed cases” including
those of GTEC aid Pacific are decided against the Board. This is not fear of only an
Appellate Court decision in AT&T. This is fear of a decision in the GTEC/Pacific
litigation the very case being settled if the Milam recommendation is accepted. In his
recommendation, Milam states that:

“To the extent that the agrecment constitutes the setttement of pending
lawsuits, and given the potential financial disaster facing the counties if
the currently filed cases are decided against the Board and the counties,
this office recommends, under Governnient Code 948, that the Board
seltle those cases by the use of the formula contained in the agreement.”
(Milam Memo Page 13)

Nonetheless, neither the Memo nor the record in any other respect produced any
evidence that the SBE played any active role in formulating the terms of the
seitlement. The memo says the SBE did not. The SBE role was to join an already
existing scttlement. The record does show SBE signed the document along with
counties and utilities. The Memo says the counties played the primary role in
negotialing the setttement. The Menmo, for its part, does not and could not speak to
what if any action the SBE took following its recommendation since the Board had not
acted on the settlement prior to the receipt of the memo.
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The fundamental basis for D.95-06-053's qualification of tax cost changes for Z
factor treatment is the Union Pacific decision and the AT&T trial court decision.
These cvents, according to the Decision, are the only matertal causes that made the
Board to settle with the assessees. The negotiators of the settlement, the management
of Pacific Bell and GTEC, and the Board of SBE are viewed as automatons having no
choice but settlement rather than litigation and no choice as to the terms. The view is
that the AT&T case compels the partics to seitle and compels the terms of the
settfement. The decision has committed legal errors as a result thereof. It is legal error
because there is no basis in the record that decisions of the courts in other cases
caused SBE, much less Pacific and GTEC, to settle at all, rather than fight, and much
less to settle on the major terms of the settlement.

To conclude that the court case and AT&T case caused the settlement presumes
a single (two cumulative event) causation rationale in which these two cvents in
concert causcd a seltlentent to occur; and that apparently the SBE’s decision was
driven by a single interest *...that a settlement would be preferable to taking further
risks in court, given the setbacks in the AT&T and Union Pacific court cases.” (D.95-
006-053, page 15) However, the decision does not provide and the record does not
contain any basis as to what caused or motivated the SBE to act on the settlement. If
it was motivated by the Memo, then any one of four different motivations, or only
combination of the four may have been the motivation of the SBE.

Pacific’s Allegation of Error that the Decision Misapplied The Z-factor Crileria
Has Merit

The decision concludes that the AT&T and Unton Pacific cases, and not
anything within the control of GTEC and Pacific, caused the cost change and that the
two events were exogenous. Such a conclusion is legal error. The AT&T trial court
decision did not change the law. The court’s decision was based on Rule 3 (d) and
Rule 8. The court’s decision did not change Rule 3(d) or Rule 8. Those rules were still
in effect when the settlement was reached and thereafter. There was no appellate
decision that affirmed the limited life model. The AT&T trial court decision never
went into effect and never went to Court of Appeal since the parties made a
settlement. In fact an important element of the AT&T agreenient for SBE was that
partics’ agreed to vacate the trial court’s decision so that it would have no precedential
effect.
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As far as the Union Pacific case is concemed, the Court of Appeal’s ruling was
more limited in its scope than the Santa Fe trial court decision even though it
concluded that “lacking support for the assumption, the Board legally erred in using
the composite life model.” It should be noted that the composite limited life model
was not found to be in violation of Rule 8 (c ) as a matter of law. In contrast to this,
the Santa Fe decision found the SBE model to be in direct violation Rule 8 (¢) and
thus invalidated it. The Santa Fe could then be better seen as the “initiating case” than
the Union Pacific case..

However, none of these cases changed the law or the Rule. And neither the
AT&T case nor Union Pacific case ¢ould have been the “initiating event” for cost
changes because these decisions were no more than what other prior cases
demonstrated. For example, as just mentioned the Santa Fe case (1986) and the
Comstat case (1975) which happened before the NRF was established showed that
taxpayers could successfully challenge the State Board of Equalization and could
invalidate the models used by the SBE as a matter of law.

There is in the settleient a 25% discount factor that only arises in the

seltlement context. Thus it can only be viewed as in the control of the utility.
The Decision’s Analysis and Disposal of A Key Criteria Was In Error

The third criteria in D.94-06-011 states that the cost must be clearly beyond
management's control to qualify for Z- factor treatment. The decision coniits a legal
error in its misreading of the record to reach the conclusion that “it must find that the
trial court’s decision was the event that caused the Board to change the manner in

which it calculated property taxes,”.!

It is clear that cost changes were a direct result of the settlement agreenient. The
seltlement resulted from an agreement by and among three independent parties: the
counties, the utilities, and the Board. It is also true that GTEC and Pacific were antong
those that had pending law suits against the SBE and the suits the Milam refers to as
“currently filed cases.” The decision also acknowledges this much by saying that
“GTEC and Pacific voluntarily entered into the settlement agreements™ and that *..the

' D.95-06-053, page 15
4.
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signing of the setttement was within the contro} of the LECs' management, and was
not as a result of an exogenous event.”

But then defying logic and the record of the case the decision concludes that
“...we do not believe that the simple aciion of participating in a settlement transfers
the control of a specific cost onto the utitities® management.” (ltalics supplied) There
is nothing in the record to support this assertion. In fact, neither the counties nor the
Board could have entered the seltlement to avoid the AT&T case. The AT&T case as
explained above was a separate agreement and its disposition ensured that an appellate
decision would not be adverse or establish harmful precedent to the counties.

To the contrary, the record supports a result that had GTEC, Pacific, and others
not filed law suits seeking refunds from the counties, and had they not voluntarily
entered into the settlement, regardless of the results of the Union Pacific case and the
AT&T case, the Board would be assessing their properties in the samie old way using
the same old assumptions and methods. This implies that the settlement is the
determminative event for what followed in changes of cost calculation for the
signatories. And this event was substantially under management’s control.

Furthermore, the process of settlement negotiation in this indicates that the
settlement was not a unilateral act by the counties, or by the SBE; nor was it without
issues of controversy or an inipasse. As GTEC’s witness (Dunn) describes, the
utilities and the counties had at one point reached an impasse which might have led to
a breakdown of the negotiation.! One of these situations arose when utilities proposed
a year-by-year settlement by which for cach year the SBE assessed their property by
the settlement methodology, they would abandon a year's worth of property tax
refund. The counties refused.

Dunn provides a second example in which GTEC was ready to stop negotiating
unless a proposed assessment to impose taxes for earlier years was removed.®> All of
these issues were ultimately resolved to reach settlement through the active
participation and negotiations among the parties including GTEC and Pacific showing
the give and take that all party settlements typically involve.

Analysis of The Decisions Findings and Conclusions

4.
4 Exhidit 9, Duan Page 21-22
*1a.
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1.95-06-053 relies for its foundation on some key findings of factand
conclusion of law which the majorily decision continues to uphold. In the following
summary we present these key FOFs and COLSs and the respective results of our
review:

finding of Fact 17 states that the AT&T and Union Pacific cases “caused changes
to the way property taxes are calculated.”

This finding is baseless. Nothing in the record of AT&T or Union Pacific case
mandated that the SBE change the way it calculates property taxes. In fact had this
been the case, the settlement that followed in which GTEC and Pacific participated
would have been unnecessary. But clearly that is not the case as the GTEC aid
Pacific setilement resulted in only a 25% reduction of deferred tax reserves (DTR)
rather than the AT&T’s case 100% reduction.

Finding of Fact 18 sfates that “[{]he settlement adopted in principle the Union
Pacific or{sic) the AT&T valuation approaches addressed in the courts.”

There is nothing in the record that supporis this finding. From the logical
construct of the statement it appears that the settlement adopted the valuation
approach of either AT&T’s case or Union Pacific’s. But Union Pacific’s case did not
adopt an evaluation approach that even remotely resembles that of the settlement’s.
Therefore, the approach adopted must be from AT&T’s case. But AT&T’s case
valuation approach required 100% deduction of DTR from historical cost less
depreciation (HCLD), which greatly differs from the 25% deduction agreed upon in
the settlement. Therefore the setitement did not adopt either valuation approach.
Conclusion of Law 2 states that “[t]he settlement, of which GTEC and Pacific
were parties, necessarily adopted the principle of adjusting the HCLD valuation
method by DTR because the court decisions found the HCLD method previously
used by the Board illegal.”

This conclusion is grossly in error for at least two reasons. First, it is wrong (o
state that the GTEC and Pacific seltlement “necessarily adopted the principle” from
the AT&T and Union Pacific cases since (as noted above) the two cases had different
reduction rates (100% versus 25%). Second, the Union Pacific case did not, as will be
explained later, address the issue of deducting deferred taxes from the HCLD.
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Finding of Fact 19 states that “{a]lthough Pacific and GTEC voluntarily signed
the settlement with the Board, the principles adopted in the settlement had been
predetermined by the Union Pacific and AT&T cases.”

There is no evidence whatsoever in the record that supports the finding that the
principle of the GTEC/Pacific cases was predetermined by the Union Pacific and
AT&T cases. The applicability of both cases was limited to only the parties of each
case. Moreover, the AT&T case, when it was settled, applied only to AT&T, and
contained an agreement by the parties that they vacate the decision and that it shall
have no precedential effect. ‘The Union Pacific case does not even apply to the
settlement with respect to the issues it addressed.

Conclusion of Law 1 states that “{Tlhe AT&T and Union Pacific cases were
exogenous events. [However, the decision omits a necessary second COL that
should have followed this conclusion as the discussion of the decision sfates “We
must find that the trial court’s decision was the event that caused the Board to
change the manner in which it calculated property taxes using the HCLD
method.” (page 15.)]

The first sentence is obvious and indisputable. In so far as GTEC’s and
Pacific’s management control of these events was concerned the AT&T and Union
Pacific cases were truly exogenous, and irretevant. But it takes an impossible leap of -
logic to go from there to conclude that these events caused changes in tax savings for
GTEC and Pacific. To de this is not only to connmit legal error (as there is no evidence
to support such a conclusion) but to defy common sense, and the logic of cause and
effect.

The decision’s convenient avoidance of finding the obvious conclusion that the
settlement agreement (which is not an exogenous event) caused property tax changes
and that without it the event would not have occurred, is a glaring factual and legal
€rror.
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For all the above reasons we dissent from the majority decision.

Josiah L. Neeper ; - @ ~Kni h
Commissioner dmmissioner

San Ffancisco, California
June 18, 1998




