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Summary
This decision grants in part and denies in part several outstanding

petitions for modification to our Affiliate Transaction Rules (Rules), which we
adopted in Decision (DD.) 97-12-088. The specific petitions for modification we
address are listed in Section Il below. The major changes to our Rules as a result

of today’s decision include the following:

B We carve a narrow exception to our Rules, which do not
currently permit a utility to tcmporanly assign its employees to
affiliates. We will now permit the utility to make temporary or -
intermittent assignments or rotations of utility employees, except
those employees involved in marketing, to its affiliates covered
by these Rules, except to the utility’s energy marketing affiliates,
under specific conditions set forth in today’s decision;

We mochl’y our Rules to provnde the utility an opportumty to
demonstrate that no fee, or a lesser percentage than 15%, is
appropriate for rank-and-file (non-éxecutive) employees whose
positions are impacted as a result of electric industry
restructuring, under the specific conditions set forth in today s

decision;

We clarify existing Rules regarding corporate oversight and
governance; '

We modify our Rule addressing utility products and services;
and

We modify our Rules addressmg the timing of the compliance
audit and regarding service provider information.

Appendix A contains a copy of the Rules, as modiﬁed by this decision,
with the modifications clearly delineated. Appendix B contains a copy of the

Rules as modified by this decision.
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I, The Affiliate Transaction Rules
In D.97-12-088, we adopled rules governing the relationship between

California’s encrgy utilities and certain of their affiliates. Our adopted Rules are
comprehensive, and address nondiscrimination, disclosure and information, and
separation standards. They also address to what extent a utility should be
required to have its nonregulated or potentially competitive activities conducted
by its affiliate. .
M. The Petltlons

Since the Commission issued D 97—12‘088 many parhes have filed
petitions for mod&ftcatlon of this decision. This decision addresses the following

Petitions for Modtﬁtahon

® San Diego Gas & Electric Compan)' s (SDG&E) ]anuar)' 15, 1998
petition seeking modification of Affiliate Transaction Rule V.G
regarding the temporaty use of utility employees by affiliates;

‘Southern California Gas Company’s (SoCalGas) January 15, 1998
petition seeking modification of Rule V.G regarding the
temporary use of utility employees by affiliates;

Southern California Edisén Company’s (Edison) January 30, 1998,
petition seeking modification of many of the Rules on various
issues discussed below;

Edison and SoCalGas’ January 30, 1998, petition secking
modification of Rule VI regarding utility products and services;
and

SoCalGas and SDG&E'’s March 16, 1998, petition seeking various
‘modifications of Rule VL.C regarding the affiliate audit, and Rule
IV.C regarding service provider information.

We recognize that there are also outstanding applici\tic‘ni's for rehearing, as

well as various new applications, motions, complaints, and compliance filings
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arising from our adopted Rules. This decision does not address or prejudge
these filings. Nor does this decision address two other outstanding petitions for
modification filed on February 4, 1998, by Western Gas Resources, Inc. and on
June 30, 1998, by SDG&E and SoCalGas. Western Gas Resources, Inc.’s petition is
tied to a related application for rehearing, and we anticipate addressing the
issues raised by both the petition and application shortly. Because SDG&E and
SoCalGas served their petition for modification addressing the application of the
Rules’ disclaimer requirement on June 30, 1998, the matter is not yet ripe for
decision.

IV. SDG&E's and SoCalGas’ January 15, 1998 Petitions/Edison's

January 30, 1998 Petition
SDG&E'’s and SoCalGas’ January 15 petitions address the same issue,

namely, whether the portion of Rule V.G addressing the temporary use of utility
employees by affiliates should be modified.! Edison’s petition addresses a similar
issue, although it recommends a different modification. Therefore, we address

the issues raised by all three utilities below. In this section, we also address the

remaining issues raised by Edison’s January 30 petition.

The SDG&E and SoCalGas petitions were opposed by the Office of

Ratepayer Advocates (ORA); the City of San Diego; and jointly by Enron Capital
and Trade Resources (Enron), Southern California Utility Power Pool and
Imperial Irrigation District (SCUPP and 11D), The Utility Reform Network
(TURN]), and Utility Consumers Action Network (UCAN) (Joint Opposition).

' By letter dated July 17, 1998, SoCalGas requests permission to withdraw eight pages
of what SoCalGas has stamiped as "Privileged and Confidential” information attached
to Appendix A of its Petition from the record. This request is granted.
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SoCalGas and SDG&E filed a response to Edison’s petition, which
tesponse concurs with Edison’s request, except on the issue of joint marketing,
where SoCalGas and SDG&E do not take a position. Edison’s petition was
opposed by the California Association of Plumbing, Heating, Cooling
Contractors (CAPHCC), City of San Di'ego, Enron, ORA, TURN, UtiliSys Corp.,
and UCAN, who all filed a joint opposition (Joint Opposition). -

Temporary Use of Employees
As indicated above, SDG&E, SoCa“lG'as,'»zihd Edison all raise this

issue in some form in their petitions for modification. SDG&E and SoCalGas

seek “clarification” on whether the Commission should permit utility employees

who are not p:fovidi‘ng shared corporate Sﬁpp()rl services to be used by affiliates
on out-of-state or out-of-cuntry projects that involve no marketing of products
or services in California. SDG&E does not pr‘()pos;: specific changes to our Rules
inits petition. However, SoCalGas recomntends the Commission add the
following language to the end of Rule V.G.1: “Nothing in these Rules pfohibits
the temporary use of utility employees by affiliates of the utility on projects
entirely outside California.”

Petitioners argue that this proposal raises no market power concerns
because the uti.lity's business is not pursued outside of its service territory. They
further argue that any cross-subsidization concerns are addressed by Rule V.H
governing transfer pricing, which is pricing at fully loaded cost plus 5% of direct
labor costs. Petitioners emphasize that this results in revenue to the utility, and,

in turn, a benefit to the ratepayers. For example, in 1997, utility employces
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working on out-of-state projects generated over $1.5 million of revenue for
SoCalGas.? |
| Petitioners emphasize that concerns regarding inappropriate transfer
of information do not apply when the utility employee is working for an affiliate
on an out-of-state project, since a utility does not have a monopoly position
outside of California. Petitioners also state that this proposed modification will
result in a more diverse scope of eniployment for utility employees, which will
enable the utility to continue to attract high-quality-employees. Petitioners do
not believe the utility is overstaffed, but is staffed to mect normal and peak
demand periods, and there are inevitably periods when part of the utility

workforce is not utilized.

Petitioners state that this proposed modification will also help

affiliates compete outside the state nationally and internationally, and that the
current rule disadvantages them in this regard. Petitioners state that they will -
adopt procedures consistent with current practice to ensure that an employee’s
duties to the utility always have priorit)"

Edison’s petition also addresses the temporary use of employees, but
Edison proposes a different modification. Edison proposes to modify Rule V.G.2,
" which does not permit a utility to make temporary or intermittent assignments or
rotation to affiliates govemed by these Rules, so that the prohibition against
temporary assignments extends only to energy marketing affiliates. Edison

belicves that this modification will provide direct and indirect ratepayer benefits,

? 5oCalGas also states that the Commission established its rates in its performance-
based rate (PBR) application on the forecast that SoCalGas would generate $0.833

million in revenue from work perfornied on projects outside California, and it would be
unfair to now deny SoCalGas an‘opportunity to generate this revenue.
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with no negative impact on fair competition. Edison argues that the proposed
modification will benefit ratepayers, since over the last five years, Edison
ratepayers have received about $11 million in reimbursemient for affiliate use of
utility employees. Edison pfopos‘es that revenues accruing from such use during
the rate freeze flow directly back to ratepayers through the Streamlining Residual
Memorandum Account, so that ratepayers can receive benefits that would not
accrue without the requested modification. |

Edison also believes that its proposal will lead to enhanced
productivity of a more highly motivated and skilled workforce. Edison does not
believe this modification will cause the utility to retain unneeded labor to
support affiliates, because under PBR, Edison has the incentive to increase
productivity by 1.6% per year. In its reply, Edison also states that it would be
amenable to a rule that did not permit affiliates to temporarily emiploy any utility
employee involved in marketing.

These petitions were opposed by parties sponsoring the Joint

Oppositions discussed above, as well as by ORA and the City of San Diego. The

parties in opposition argue that the utility should be staffed at levels designed to
meet its needs, not the needs of its affiliates. For example, ORA states that B
SoCalGas’ filing indicates that some employees may have on average two months
to devote to affiliate projects, which, according to ORA, is too much time. The
pértics believe that these proposals could compromiise service quality. Moreover,
they state that the utih‘ty is not adequately compensated for these employees, and
the compensation also does not reflect the risk of additional ratepayer harm
posed by the affiliate’s temporary use of utility employees.

These parties also argue that there is no indication that the amounts
~of money the utility receives as compensation for these ehiplﬁyees will go to

ratepayers, as opposed to sharcholders, under PBR. They also stress that the
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proposals may be anticompetitive in that they create the potential to distort the
clectric and gas markets within California. In addition, these parlies also raise

concerns that the proposed modifications will make it more difficult to enforce
the Rules.

The current Rules do not permit a uiility to temporarily assign its
employees to affiliates. We believe in general that our Rules, as a package and as
modified by this decision, strike an appropriate balance to achieve our goals
articulated in this rulemaking. Nevertheless, we are concérned that Rule V.G.2.¢,
as it currently stands, may disadvantage utilities and their affiliates in other -
compelitive markets, especially internationally. Therefore, we create a narrow
exception to this Rule, and grant the Edison, SDG&E, and SoCalGas petitions on
this issue on the following terms. |

We will permit the utility to make temporary or intermittent
assignmeiits or rotations of utility employees, except those employees involved

in marketing, to certain of the utility’s affiliates, on the following conditions and

as specifically delineated in Appendix A. Temporary assignment of certain

utility employees can be made to the utility’s affiliates except its energy
marketing affiliates. Energy marketing affiliates include but are not lintited to
Energy Service Providers. We define temporary as less than 30% of an’
employee’s chargeable time in any calendar year. This is consistent with
Edison’s recommendation in its comments to the draft decision issued this past
November in this proceeding. Also, in order to address the concerns that a
utility’s quality of service might be compromised by the modification, we direct
that no more than 5% of full time equivalent utility employees may be on loan at
a given time, and that utility needs for utility employees always take priority
over any affiliate requests. In order to guard against the possibility of

inappropriate information transfer, we require that utility employees agree in
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writing to abide by the Rules before affiliates use their services on a temporary
basis. Any breach will be taken as a serious event.

We view this modification as a narrow exception, the effects of
which are, in part, mitigated because the utility employees will still be subject to
the Rules',‘émd because of the limitation between which employees and which
affiliates the transfer may take place. We also adopt a provision reconimended
by Edison in its comments to the November draft decision that affiliate use of
utility eniployeces must be conducted pursuant to a written agreement approved

by appropriate utility and affiliate officers.

When we adopted the Rules’ provision on transfer pricing

(Rule V.H), we did so with the Lmderstanding that the utility should not make
temporary or intermittent assignment or rot_atibns' ofits entployees. We do not
believe that the pricing guidelines set forth in Rule V.H would hdcquately
compensate the utility for the temporary e'niploycéi:sé authorized by this
decision, nor would they adequately reflect the risk of additional ratepayer harm
posed by the narrow exception we 'ad(‘)p‘t tiidéy. For example, the utilities state
that they would have to search for, hire, and utiﬁzc consultants if we did not
grant this modification. We also agree with ORA that utility employees, with
their skills, training, familiarity, and loyalty, are more desirable for the affiliates’
projects than outside consultants. We also wish to ensure that the staffing needs
of the utility come first.

Therefore, for non-executive empl-oyees, we believe it is reasonable
to require a minimum compensation of the greater of twice the percentage set
forth in Rule V.H (fully loaded cost plus 10% of direct labor cost), or fair market
value. For executive employees, we require compensation of the greater of three
times the petcentage set forth in Rule V.H (fully loaded cost plus 15%), or fair |

market value. Only with this increase in transfer pricing for this limited situation

-9.
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do we belicve the proper balance between all competing interests is struck.
Consistent with this discussion, we therefore modify Rule V.G.2.¢ and Rule V.H,
as set forth in Appendix A,

We also adopt Edison’s proposal that revenues accruing froni the
use of employces authorized by Rule V.G.2.¢ during the rate freeze should flow
back to ratepayers as a credit to the Streamlining Residual Memorandum

Account.

Use of Joint Call Centers
Edison requests a modification of Rule V.F.4.a, which states in part,

A utility shall not participate_ with its affiliates in joint sales calls, through joint
call ¢cénters or otherwise, or joint proposals (including responses to rcquc&s for
proposals (REPs)) to existing or potential customers.” Edison states that the
Rule’s reference to joint call centers is unclear. Edison uses its utility phone
center facilitics and employces to make solicitations for affiliate products and
services not related to the competitive ehér’gy marketplace. Edison believes that,
if Rule V.F.d.a is interpreted to prevent this activity, the Rule is inconsistent with
Rule V.E.3, which permiits the utility to provide its affiliates access to the utility
billing envelope or other form of utility customer vvrittén communication, if it
provides access to all other unaffiliated service providers on the same terms and
conditions. Edison requests that the rule addressing its call center be treated in
the same way as the billing envelope, i.e., to permit the affiliates to use the call
centersif the utility provides access to all other unaffiliated service providers on
the same ternis and conditions. Although it is not part of its preferrcd
recommendation, Edison would agree to a limitation on the use of the call centers
- by its'energy—markcting affiliates.

The Joint Opposition opposes this recommendation. It states that the

call ¢enter is different from the billing envelope in that the call center is the

-10 -
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primary point of contact between the utitity and the customer for all service
needs other than routine billing. It believes that the utility should have no
incentive to compromise call center service in order to provide access to affiliates
or anyone else. The Joint Opposition argues that the utility already has the
incentive not to compromise the integrity of the biliin'g envelope since the utility
has a strong incentive to get the bill to custoniers. The Joint Opposition also
believes that permitting ¢all center sharing b‘l'urs'thc-'s‘epartitior\ between the
utility and the affiliate, and increases the opportunity for the violation of other

rules, such as lmproper sharmg of information and other assets.

We deny Edlson s requested modification as vague. Itis unclear

exactly how Edison envisions this call center actwuty would operate; how such
operation would promote competition; how such opératim\ would prevent cross-
subsidization; and how call center activity would provide access to all
competitors on the same terms and conditions. Itis equally unclear how the call
center activity would not serve as a vehicle for violating these Rules and for
disrupting the primary purpose of the call center, which is to providé a point of
contact between the utility and customer for service needs (other than monthly
billing). This hst of concerns is mer‘eiy illustrative, not inclusive.

Hotwever, Edison may apply for an exemption from these Rules and
seck authority for a niore detailed proposal concerning its ¢all center if it wishes.
Because we anticipate a detailed and specific filing, such request should be in the
form of a new application, which should be served on, at a minimum, the service
list of this proceeding. Edison’s application should clearly indicate it secks a
modification of these Rules, and should also clearly set forth its detailed

proposal.
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Joint Marketing >
Edison requests that we modify Rule V.F.4.b to permit a utility to

jointly market with its affiliate to customers outside of the utility’s service
territory and to utility customers “above the AB 1890 firewall” (i.e., large,
sophisticated utility customers). According to Edison’s proposed modification of
this Rule, a utility would be precluded from participating with its affiliates in
“joint activities” involving residential or small commercial customers within the
utility’s service territory. Edison belicves that no legitimate conéerns exist to
prohibit joint marketing to large, sophisticated utility customers or to customers
outside the utility’s service territory. Edison believes that this requested
modification is consistent with AB 1890, which provides for a number of
protective nechanisnis for residential and small commercial users and excludes
all others from the scope of these protections.

The Joint Opposition objects to this proposed modification, which it

believes should be rejected because it is a new proposal raised for the first time

in this petition. It also believes that Edison’s proposal should be rejected for the

reasons set forth in D.97-12-088 adopting our joint marketing rules, because of
cross-subsidization concerns, and because of the difficulty of enforcing the
proposed rule.

We discussed the reasons for adopting our joint marketing rules at
length in D.97-12-088, slip op. at pp. 47-52, and do not repeat that discussion in
full here. However, we stated that we believed our joint marketing rule strikes

an appropriate balance by allowing utilities to respond to customer inquiries

* Rule V.F4.b defines “joint activities” as including, but not limited to, “advertising,
* sales, marketing, conimunications and correspondence with any existing or potential
customer.”
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without allowing the utilities to provide preferential treatment to their affitiates,
especially in light of our resolution of the joint use of the name and logo. We
adopted our joint marketing rules to promote competition and to prevent cross-
subsidization. Edison’s new proposal does not allay the concerns we articulated
in D.97-12-088. We therefore deny Edison’s petition with respect to this issue.

We note that under our adopted Rules, Edison’s affiliates are

permitted to market any product to customers of any size in any location.

However, they may not do so jointly with the utility. The addptéd Rules further -
permit the utility and its affiliates to jointly participate in trade shows,
confercﬂc’éé, or other marketing cvents outside of California. (D.97-12-088, slip
oﬁ. at p. 51.) Thus, the adopted Rules do not prevent Edison affiliates from
marketing their products and services.

Corporate Oversight

Edison requests that the Commission clarify the rules addressing
joint corporate officers, and particularly requests that the Commission clarify that
the Chief Executive Officer (CEO) and Chairman of the Board of the utility are
able to serve as a director and Board Chairman of affiliates covered by these
Rules.

Edison believes this change is appropriate in light of the interplay of
both Rule V.G.1 and Rule V.E. Rule V.G.1 states, for a utility such as Edison
which is not a multi-state utility, that, except as permitted in Rule V.E addressing
corporate support, a utility and its affiliate shall not jointly employ the same
emploj.'ees. This Rule also applies to Board Directors and corporate officers,
exceptwhen the Rules are applicable to holding companies. In that instance, a
board member or corporate officer may serve on the holding company and with

cither the utility or affiliate but not both.
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Rule V.E begins with the language that, “as a general principle, a
utility, its parent holding company, or a separate affiliate created solely to
perform corporate support services may share with its affitiates joint corporate
oversight, governance, support systems, and personnel.”

Edison argues that the above two Rules clearly contemplate and
allow that certain individuals fulfilling functions that are critical to torporatc
governance and oversight may serve as both officers of the utility and directors
of the nonutility affiliates. Edison explains that, in making governance structure
changes to comply with the Rules, the utility and affiliates have limited the
officers and directors who serve both the utility and the affiliates covered by
these Rules to those categOrieS whiEh are clearly within the scope of permitted
shared activities described in Rule V: financial reporting, planning and analysis,
legal and corporate secretary functions. For example, Edison explains that the
Executive Vice-President and Chief Financial Officer of the hblding company and
utility will also serve as a director of the affiliates in order to provide the financial
oversight necessary to the fulfillment of fiduciary responsibilities. Edison applies
the same logic to the Executive Vice-President and General Counsel.

Edison also believes that it is appropriate under the overall intent of
the Rules for the CEO and Chairman of the Board of the utility to serve as a
director and Board Chairman of all affiliates covered by these Rules. Edison
explains that the Chairman of the Board and CEO of Edison International (EI1X)
has the highest level of governance and oversight responsibility for all E1X
subsidiaries. However, Edison explains that until it receives Commission
confirmation on this issue, it has not implemented this proposal in its compliance
.plan. ) .

The Joint Opposition states that there is no ambiguity in the Rule

regarding corporate oversight. Rule V.G.1 states that the chairman or CEO ma‘y
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serve on the board of the holding company and either the utility or affiliate, but
notboth. The Joint Opposition also states that Rule V.E. on shared corporate
support does not create any exception to the rule on sharing employces.

We clarify that Rules V.E and V.G.1, when read together, can
provide for limited sharing of directors and officers not only as exp]iciﬂy set forth
in Rule V.G.1, but also in their performance of lhe'corporate 311pport functions set
forth in Rule V.E, and as set forth in the examples cited above which Edison has
provided, namely, the Chicf Firiancial Offlcer or General Counsel. Howe ever, we
view Rule V.E as a limited exception which would not encompass E‘_dlson s
proposal for the CEO and Chairman of the Board of the utility to be able to serve
as a director and Board Chairman of affiliates covered by these Rules. We make
this determination, in light of the nascent state of competition in the energy
marketplace and our competitive concerns. However, we will reconsider this
after the industry moves to a more competitive structure, and when we review
the Rules as provided for in D.97-12-088, slip dp. at 87.

We also point out that this Rule addressing the sharing of officers
and directors applies only to the sharing of officers and directors between the
utility and affiliates that are covered by our Rules. Nothing in out Rules

| pr‘ecludés the holding company and all affiliates from sharing the same officers
and directors, provided they are not also directors of the utility. Similarly, the

* Rules do not address the sharing of officers and directors between the utility and
affiliates not covered by our Rules.

We also clarify that corporate communications and public relations

functions are permitted corporate support services which may be shared,
provided that these activities are not used to engage in joint marketing or

advertising by the utility and any affiliate covered by these Rules. We niake this

clarification so that the corporation can prepare such publications as its annual
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report. Such shared corporate support services should not inctude any activity
that would violate the Federal Energy Regulatory Conunission’s rules concerning
marketing affiliates. -

As stated in Rule V.E, as a general principle, such joint utilization
shall not allow or provide a means for the transfer of confidential information
from the utility to the affiliate, create the opportunity for preferential treatment
or unfair competitive advantage, lead to customer confusion, or create significant
opportunities for cross‘—subsidizatibn of affiliates. Again, as stated in Rule V.E, in
the compliance plan, a corporate officer from the utility and holding company
should verify the adequacy of the specific mechanisms and procedures in place
to ensure the utility follows the mandates set forth above, and to ensure that the
atility is not utilizing joint corporate support services as a conduit to circunmvent
these Rules. |

We also require that in the compliance plan required in Rule VI, the
utility should list all shared directors and officers between the utility and an
affiliate. No later than 30 days following a change to this list, the utility shall
notify the Commission’s Energy Division and parties to the service list of
R.97-01-011/1.97-04-012 of any change to this list. We modify Rule V.G.1
accordingly.

Employee Transfer Fee

Rule V.G.2.c provides for a 25% transfer fee when utility nonclerical
personnel transfer from the utility to the affiliate, unless the utility can
demonstrate that some lesser percentage (equal to at least 15%) is appropriate for

the class of employee involved. Edison wants to eliminate the 15% floor for

employee transfers and give the utility the opportunity to demonstrate that no

fee, or a lower fee, is appropriate. Edison believes this modification is necessary -

as a result of electric industry restructuring, which might eliminate certain utility

-16-
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jobs. Edison believes that if employces are climinated as a result of restructuring,
a 15% teansfer fee is punitive, because the utility does not have to hire
replacement employees, and ratepayers would not receive that fee if employces
retire or work for companies other than the utility’s affiliate.

The Joint Opposition states that the Joint Utility Respondents
proposed the 15% floor prior to the Commission’s adoption of D.97-1 2-088, that
‘there has been no change in circumstances warranting a modification to that

decision, and that the Commission still has discretion to propose a lower or

higher transfer fee if conditions warrant.*
Although we recognized in D.97-12-088 that a transfer of utility

personnel can result in advantages for the affiliate, we grant Edison’s requested
modification, in part, because we do not want to disadvantage certain employees
whose positions are impactedrb.y clectric industry festrdc&iring from oblaining
other employmet;t. Therefore, we modify Rule V.G.2.c to provide a limited
exceplion to the higher transfer fee. We provide the opportunity for the utility to
demonstrate that no fee, or a lesser percentage than 15% is appropriate for
rank-and-file (nonexecutive) employees whose positions are impacted as a result
of electric industry restructuring, The Board of Directors must vote to'classify
these employcees as “impacted” by electric restructuring and these employees

must be transferred no later than December 31, 1998, except for the transfer of

! Inits reply, Edlsou claims that D.97-12-088 is ambiguous, because Rule V.G e states
the transfer fee shall be capped at “equal to at least 15%" of an employée’s base annual
compensation, and the text of the decision speaks of “up to 15%” fee. D.97-12-088, slip
op., at p. 65 referenced Pacific Gas and Electric Company’s (PG&E) and SDG&E's
holding company cases, where the utility was permitted to denonstrate that some
lesser percentage of the 25% transfer fe¢, equal to at least 15%, is appropriate. We
therefore correct the text of D.97-12-088, slip op. at p. 65, to state that the parenthetical in
the last line of the first full paragraph should read “{equal to at least 15%).”
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cmployees working at divested plants. In that instance, the Board must vote to
classify these employees as “impacted” by electric restructuring and these
cmployees must be transferred no later than within 60 days after the end of the

O&M contract with the new plant owners..

V. Edison and SoCalGas January 30, 1998 Petition Regarding Rule VI
(Utility Products and Services)

PG&E, ORA, and TURN filed responses to this petition. The following

parties filed a Joint Opposition: Enron, New Energy Ventures, Ic,, the School

Project for Utility Rate Reduction and the Regional Management Coalition,

UCAN, the City of San Diego, and CAPHCC.

Petitioners request modification of Rule VI which addresses utility
prod-ucts and services. They request that the Rule be modified to: (1) explicitly
permit activities that involve additional shareholder capital investment,
assumption of business risk or managelilent control; (2) eliminate the 1% limit on
nontariffed new product and service offerings; and (3) eliminate the language
that the utility must demonstrate that it has not received recovery in the
Transition Cost Procceding or other applicable proceeding for the portion of the
utility asset dedicated to the non-utility venture. In their reply, Petitioners state
they are amenable to adoption of darifying language to Rule V11, as suggested in
the Joint Opposition, to limit the provision to the stranded cost proceeding, or
other related competition transition charge (CTC) proceeding, rather than to
eliminate this provision.

Petitioners believe that these modifications are necessary because the Rule,
as currently adopted, limits or eliminates opportunities for additional revenues
for utility ratepayers in situations where there seems no possibility of competitive
harm. Petitioners state that these modifications will make Rule Vil more

consistent with the October 23, 1997, joint proposal of ntany parties to this
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proceeding, which proposal the Comumission adopted only in partin

D.97-12-088.
PG&E agrees with Petitioners and notes the similarity between the

proposed modifications and the Commission’s treatment of Category Il products
and services in D.89-10-031. ORA generally agrees with Petitioners, but proposes
some additional modifications if the Comumission adopts the proposal. Although
TURN joined in the joint proposal last October, TURN agrees with Pet_itioncrs
that enly a minor modification is appropriate to address the third issue which
Petitioners raise. Otherivise, TURN opposes this petition on the grounds that the
Commission should tumn its attention to enforcing, and not modifying, the
adopted rules.

The Joint Opposition opposes the petition. It believes that the proposed
modifications significantly change Rule VII to create a more favorable
environment for the utilities at the expense of the safeguards designed to protect
the competitive market, and that ultimately, the ratepayers wilt be more harmed
than benefited by these prbpdsals.

Additional Shareholder Capital Investment, Assumption of
Business Risk, or Management Control

Petitioners believe that a modification expressly permitting activities
involving additional shareholder capital investment, assumption of business risk
or managentent control is appropriate, and that the Commission may have
inadvertently eliminated the possibility of many new and existing nontariffed
products or services. This is so, Petitioners contend, because to optimize the use

of utility assets that have temporarily available capacity or compatible secondary

* The parties to this joint proposal were ORA, TURN, SCUPP and HD, SDG&E,
SoCalGas, Edison, and PG&E. '
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uses, sharcholders must almost always make sonie incremental investment in the
underlying utility assets, or assume new business risks.

ORA agrees with Petitioners’ first proposal, but requests
Rule VIL.C.4.d be further modified to require that the Commiission has adopted a
revenue-sharing mechanism before the utility makes an offering.

The Joint Opposition believes there is no ambiguity in this language,
and that the Commission adopted this rule to preserve the development of a
competitive market. It states that if shareholders seek to make investments in
nontariffed préducfs and services, .the'o:pt'ion remains of making such

“investments through an affﬂiate. »

In its c0mments',_ORA agrees that ratepayérs ;;tagid to benefit from
the revenue generated by shareholder investments in nontariffed products and
services, provided that a revenue-sharing mechanism is in place for the utility.
Based on thistetonunend‘a't_ic‘)n;_ we believe itis reasonable to adopt Petitioners’
requested modification here, as more fully set forth in Appendix A. We do not

adopt ORA'’s requested modification to Rule VILC 4.d specifying that the
Commission will adopf a revenue-sharing mechanisni before the utility makes an
offering, because Rule VILD.2. requires, as a condition precedent to a utility’s
offering new produéts and services, that the Commission has adopted and the
utility has established a reasonable mechanism for treatment of benefits and
revenues derived from offering such products and services. According to
Rule VILF, a utility must request by advice letter filing continued authorization to
provide existing product and services offerings, and must demonstrate that the
continued provision of this product or service complies with the criteria set forth
in Rule VII. Therefore, ORA’s p;‘QPOSQd modification appears unnecessary.

We also note that Rute VII requires the u tility‘s advice letter to show

both that the provision of a given product or service does not threaten the

-20-
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provision of utility service, and that the new product or service will not degrade
the cost, quality, or reliability of tariffed goods and services.

The *1% Limitation"

Petitioners also propose that Rule VILC 4.¢, which limits each
nontariffed product and setvice offering to “less than 1% of the number of
custoniers in its customer base,” is unnecessary and does not support any
interest, such as to ‘minfimiz‘é Compéh‘tivc market concerns.’ Petitioners poiht out
many other aspects of Rule VI which ensure that the nontariffed utility product
and service offerings will not negatively impac’tf competition, including: (1) the
restriction on offering natural gas or clectricity commodity service on a
nontariffed Bésis; (2) the requirément that mechanisms be eétablished to prevent
c‘ross-subsidie’é and for treatment of benefits and costs; (3) periodic reporting and
auditing requirements; and (4) the advice lettér process. |

ORA agrees to climinate the “1% limitation” discussed above, but

suggests that the number of customers offered and receiving nontariffed

products and services be reported under the requirements, so that nontariffed
utility product and service offerings do not swell toan inappropriate magnitude.
Petitioners do not object to this proposal, but believe that it would be difficult to
“implement, because they anticipate many offerings to be made via the internet
where it would be quite difficult to estimate to whom the offerings were made.
The Joint Opposition opposes eliminating the “1% limitation.” It
believes that this provision is appropriate as a regulatory tool to énsure that
when the utilities offer nontariffed products and services, they do not use their
monopoly position in the energy and energy services market to hinder the
growth of the competitive market. They also believe that the existing rule
permits the utilities to @ffer the types of products and services described by the

utilities during this proceeding.
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We adopted the “1% limitation,” in part, because of our concerns
regarding competition, and our concerns that nontariffed utility products and
services do not increase to an inappropriate magnitude. However, we believe
that we can address these concerns by adopting in part the modifications
proposed by Petitioners and supported by ORA.

We will now perniit the utilities to offer new products and services
without the “1% limitation,” provided the utilities meet the other criteria in
Rule V11, which criteria, in part, address competitive concerns. (See, e.g.,

Rule VILE.1.d, where the utility advice letter should address the potential impact -

of the new product or service on competition in the relevant market.) We also

modify Rule VIl to include further elaboration in Section E regarding the type of
showing on competition in the relevant market the utility should make. We also
modify Rule VII.C 4 to include an additional condition necessary for the utility to
offer new products and services, namely, that the utility’s offering of such
nontariffed products or services does not violate any law, regulation, or
Commission policy regarding anticompetitive practices. Both these provisions
were in the joint proposal filed before the Commission last October.

We also modify Rule VII to provide that utility may not commence
offering the new products or services which are targeted and offered" to 1% or
more of the number of customers in a utility’s customer base 30 days after
submission of an advice letter if there are no objections to the advice letter. In

this instance, the utility must wait to commence such offering until the

* We change the word from “offered” to "largeled and offered” to indicate that we are
interested in offerings aimed at a large portion of the customer base, rather than, for
example, an of{ermg to lease a certain parcel of land which might be place on the
internet but in fact is targeted to a small group of customers.
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Commission issues a resolution approving the advice letter. Finally, we provide
that the utility shall serve any advice letter filed pursuant to Rule Vil on all
parties to this proceeding, as well as on any other party appropriately designated
by the rules governing our advice letter process. Our specific modifications are
set forth in Appendix A.

Utility Showing in Advice Letter

Petitioners propose to eliminate Rule \'ll.E.l.c; which states that the
utility’s advice letter should, among other things, démonstrate that the utility has

not received recovery in the Transition Cost Pro¢eeding, or in other applicable

procecdings, for the portion of the utility assét dedicated to the non-utility

venture. Petitioners specifically object to the words “other applicable
proceeding,” because if read literally, this provision could prohibit all new utility
asset utilization opportunities. Thisis so, they argue, because under Rule VII, all
nontariffed utility products and service offérings must be based upon the use of
necessary and useful utility assets of capacity. The costs of these utility assets are
by definition recoverable in utility rates.

The Joint Opposition suggests modif);ing language to state that the
utility must demonstrate that it has not received CTC recovery in the Transition
Cost Proceeding or other related CTC Commission proceeding. TURN offers a
similar, but not identical, proposal. Edison agrees with the Joint Opposition’s
proposed modification.

Our intent in adopting Rule VILE.1.c was to limit the provision to
transition cost proceedings, not all Commission proceedings. We believe the
modification suggested by the Joint Opposition, and agreed to by all parties,
reflects our intent, and we will modify Rule VILE.1.c accordingly, as more fully

set forth in Appendix A.




R.97-04-011, 1.97-04-012 COM/RBLJXK/jva

VI, SoCalGas and SDG&E March 16, 1998 Petition
SoCalGas and SDG&E jointly request three further modifications of the

Rules. PG&E and Edison have filed responses agreeing in whole or in part with
this request. There is no opposition to this request.

Timing of Audit

SaCalGas and SDG&E request that the Commission conform the
time period for the annual utility compliance audit required by Rule VI.C with
the time period for the annual Affiliate Transaction Report, so that the Rule VI.C
compliance audit includes the entire 1998 calendar ‘yéar', and is filed on May 1, at
the same time as the annual Affiliate Transaction Report. No party opposes this
request. We believe this requested modification is appropriate and niodify
Rule V.C as set forth in Appendix A, because it will make comparisons between
the two reports easier and will provide for uniform reporting periods for all
utilities.

SoCalGas and SDG&E also request minor modifications of Rule VI.C
to clarify thatan audit report is “prepared” by an independent auditor and that

an audit “report” is produced thercby. We adopt similar, but not identical,

clarifying language as that proposed by Petitioners, to clarify our intent that the

independent auditors perform the audit and prepare the audit report.

Lists Approved By Other Governmental Agencies
SoCalGas and SDG&E also request that Rule IV.C.1 be modified to

permit the utilities to provide customers with lists approved by other
governmental agencies. Rule 1V.C.1 provides that, except upon request by a
customer or as otherwise authorized by the Commiission, a utility shall not
provide its customers with any list of service providers that includes or identifies
a ﬁtility's affiliates. The Rule also establishes a procedure for the utiﬁty to submit

semi-annual advice letter filings for the submission and approval of lists.

-24 -
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SoCalGas and SDG&E state that these requirements are appropriate
in the context of certain lists, such as those of Comhlission-authorized direct
access electricily service providers, but are too broad with respect to other lists
thatinvolve providers approved by other governnmiental bodies. Petitioners
argue that in such circumstances, the utility should be permiitted to provide the
list to customers immediately and then simply notify the Commission that such
lists were provided in the semi-annual advice letter filing. They further clarify
that if the name of the utility’s affiliate is on this list, it would not receive .spccial
treatment, such as bdld_ typeface or graphics. SoCalGas and SDG&E's requested
modification, which is not 0pp05é~d, is reasonable and we adopt it, as sét forth in

Appendix A.

Yellow Pageés Referral |
‘SoCalGas and SDG&E seek modification to Rule IV.C.2 to clarify

that the utilities are permitted to refer a customer to the Yellow Pages in any
situation where a Commission-approved or authorized list is not available.
Pctitioners explain that the Commission has not yet approved lists pursuant to
the first semi-annual advice letter filing, and there will always be a six-month lag
period betswween Commission approval of such lists, since they are filed semi-
annually. Petitioners explain there is no competitive harm or advantage to a
utility affiliate in referring customers to the Yellow Pages when customers
inquire about product or service providers. We find SoCalGas and SDG&E'’s
clarification reasonable and modify Rule IV.C.2 as set forth in Appendix A,
because this modification will permit the utility to respond appropriately to a
customer’s requests if the utility does not have a Commiission-approved list in a

given area, or the Commission has not yet acted on the advice letter filing.
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Vil. Findings of Fact _
1. The current Affiliate Transaction Rules do not permit a utility to

temporarily assign its employees to affiliates covered by these Rules.
Rule V.G.2.¢, as it currently stands, may disadvantage utilities and their affiliates
in other competitive markets, especially internationally.

2. Our modification (‘oncerning the temporary use of employees is a narrow
exception, the effects of which are, in part, mitigated because the utility
employces will still be subject to the Affiliate Transaction Rules, and because of

the limitation on the employees and affiliatés between which the transfer may

take place. _
3. The pricing guidelines set forth in Rule V.H prior to today’s decision wilt

not adequately compensate the utility for the temporary employee use
authorized by today’s decision, nor will they adequately reflect the risk of
additional -rhtépayer harmi posed by the narrow exception adopted today.

4. Edison’s requested modification concerning joint call centers is vague.

5. Edison’s requested modification concerning joint marketing does not allay
the concerns we articulated in D.97-12-088 which led to the promulgation of
Rules concerning joint marketing.

6. We clarify that Rules V.E and V.G.1, wheén read together, can provide for
limited sharing of directors and officers not only as explicitly set forth in Rule
V.G.1, but also to perform the limited corporate support functions set forth in
Rule V.E, and as set forth in the examples which Edison cited, namely, the Chief
Financial Officet or General Counsel. However, the exception in Rule V.Eisa
limited exception which would not encompass Edison’s proposal for the CEO
and Chairman of the Board of the utility to be able to serve as a director and

Board Chairman of affiliates covered by these Rules.
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7. Corporate communications and public relations functions are permitted
corporate support services which may be shared, provided that these activities
are not used to engage in joint marketihg or advertising by the utility and any
affitiate. |

8. We do not want to disadvantage certain employces whose positions are
impacted by electric industry restructuring from obtaining other employment.

9. Inagreeing to modify Rule V11, we are influenced by the fact that ORA
agrees that ratepayers stand to benefit from the revenue generated by
shareholder investments in nontariffed products and services, provided thata
revenue-sharing mechanism is in place for the utility.

10. We adopted the "1% limitation,” in part, because of our ¢oncerns
regarding competition, and our concerns that nontariffed utility products and

services do not increase to an inappropriate magnitude. However, we can

address these concerns by adopting, in part, the modifications proposed by

Petitioners and supported by ORA. -

11. Our intent in adopting Rule VII.E.1.c was to limit the provision to
transition cost proceedings, not all Commission proceedings.

12. The requested modifications of Rule VI.C concerning the timing of the
affiliate audit, as set forth in Appendix A, are reasonable because they will make
comparison behween the compliance audit and the Affiliate Transaction Report
casier and will provide for uniform reporting periods for all utilities. The
requested modifications of Rule 1V.C regarding service provider information,
issttes raised by SoCalGas and SDG&E's March 16, 1998 petition for modification,

are also reasonable as clarified in this decision and Appendix A.

Vill. Conclusions of Law |
1. The modifications to the Affiliate Transaction Rules, attached to this order

as Appendix A and B, are reasonable and should be adopfed.
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2. SoCalGas' July 17, 1998 letter request to withdraw eight pages of what
SoCalGas has stamped as “Privileged and Confidential” information attached to
Appendix A of its Petition from the record should be granted.

3. SDG&E’s and SoCalGas'’ January 15, 1998, petitions secking modification
of Rule V.G regarding the temporary use of utility employees by affiliates should
be granted in part and denied in part, as more specifically set forth in the
discussion and findings of this decision.

4. Edison’s January 30, 1998, petition sceking modification of many of the
Rules on various issues should be granted in part and denied in part, as more
specifically set forth in the discussion and findings of this decision.

5. Edison and SoCalGas’ January 30, 1998, petition seeking modification of
Rule VII regarding utility products and services should be granted in part, as
more specifically set forth in the discussion and findings of this decision.

6. SoCalGas and SDG&E's March 16, 1998, petition secking various

modifications of the Rule VI.C regarding the affiliate audit and Rule IV.C

regarding service provider information should be granted in part, as more
specifically set forth in the discussion and findings of this decision.

7. Revenues accruing from the use of employees authorized by Rule V.G2e
during the rate freeze should flow back to ratepayers as a credit to the
Streamlining Residual Memorandum Account.

8. Because we wish to implement these modifications to the Affiliate

Transaction Rules immediately, this order should be effective today.
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ORDER

IT 1S ORDERED that:

1. The modifications to the Affiliate Transaction Rules (Rules) attached to this
order as Appendices A and B are adopted.

2. San Diego Gas & Electric Company’s (SDG&E) and Southern California
Gas Company’s (SoCalGas) respective January 15, 1998, petitions secking
modification'of Rule V.G regarding the temporary use of utility employces by
affiliates are granted in part and denied in'part, as more specifically set forth in
the discussion and findings of this decision, and as reflected in Appendices A
and B,

3. Southér’ﬁ.Califomia Edison Company’s (Edison) January 30, 1998, petition

secking modification of many of the Rules on various issues is granted in part

and denied in part, as more specifically set forth in the discussion and findings of

this decision, and as reflected in }\ppehdices A and B.

4. Edison and SoCalGas’ January 30, 1998, petition seeking modification of
Rule Vi regarding utiﬁty products and services is granted in part, as more
specifically set forth in the discussion and‘ﬁndings of this decision, and as
reflected in Appendices A and B. |

5. SoCalGas and SDG&E’s March 16, 1998, petition seeking various
modifications of the Rule VI.C regarding the affiliate audit and Rule IV.C
regarding scrvice provider information is granted in part, as more specifically set
forth in the discussion and findings of this decision, and as reflected in
Appendices A and B.

6. Revenues accruing from the use of employees authorized bj’ Rule V.G.2.e
during th_e”ra'te freeze shall flow back to ratepayers as a credit to the Streamlining

Residual Memorandum Account.
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7. The text of Decision 97-12-088, slip op. at 65, is corrected so that the
parenthetical in the last line of the first patagraph should read “(equal to at least
15%).”

8. SoCalGas’ July 17, 1998 letter request to withdraw eight pages of what
SaCalGas has stamped as “Privileged and Confidential” information attached to

Appendix A of its Petition from the record is granted.

This order is effective today. |
Dated August 6, 1998, at San Francisco, California

RICHARD A. BILAS
.~ President
P. GREGORY CONLON
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners

We will file a partial dissent.

/s/ HENRY M. DUQUE -
Commissioner

/s/ JESSIE J. KNIGHT, JR.
Commissioner
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Aftiliate Transaction Rules

l. Definitions

Unless the context otherwise requires, the following definilions govem the
construclion of these Rules:

A. “Affiliate” means any person, corporation, utility, partnership, or other entity
5 per cent or more of whose outstanding securities are owned, controlled, or
held with power to vole, directly or indirectly either by a utility or any of its
subsidiaries, or by that utility’s controlling corporation and/or any of its
subsidiaries as well as any company in which the utility, its controlling
corporation, or any of the utility’s affiliates exert substantial control over the
operation of the company and/or indirectly have substantial financial
interests in the company exercised through means other than ewnership. For
purposes of these Rules, “substantial control” includes, but is not limited to,
the possession, direcily or indirectly and whether acting alone or in
conjuitction with others, of the authority to direct or cause the direction of the
management or policies of a company. A direct or indirect voting interest of
5% or more by the utility in an entity’s company creates a rebuttable
presumption of control.

For purposes of this Rule, “affiliate” shall include the utility’s parent or
holding company, or arly company which directly or indirectly owns,
controls, or holds the power to vote 10% or more of the outstanding voting
securities of a utility (holding company), to the extent the holding company is
engaged in the provision of products or services as set out in Rule 1 B.
However, in its compliance plan filed pursuant to Rule VI, the utitity shall
demonstrate both the specific mechanism and procedures that the utility and
holding company have in place to assure that the utility is not utilizing the
holding conmpany or any of its affiliates not covered by these Rules as a
conduit to citccumvent any of these Rules. Examples include but afe not
limited to specific mechanisms and procedures to assure the Commission that
the utility will not use the holding comipany or another utility affiliate not
covered by these Rules as a vehicle to (1) disseminate information transferred
to them by the utility to an affiliate covered by these Rules in ¢ontravention of
these Rules, (2) provide services to its affiliates covered by these Rules in~
contravention of these Rules or (3) to transfer employees to its affiliates
covered by these Rules in contravention of these Rules. In the compliance -~

- plan, a corporate officér from the utility and holding company shall verify the
adequacy of these specific mechanisms and proceduires to ensure that the
utility is not utilizing the holding company or any of its affiliates not éovered
by these Rules as a conduit to circumvent any of these Rules.
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Regulated subsidiaries of a utility, defined as subsidiaries of a utility, the
revenues and expenses of which are subject to regulation by the Commission
and are included by the Commission in establishing rates for the utility, are
not included within the definition of affiliate. However, these Rules apply to
all interactions any regulated subsidiary has with other affiliated entities
covered by these rules.

. "Commission” means the California Public Utilitiecs Commission or its
succeeding state regulatory body.

. “Customeér” means any person Or corporation, as defined in Sections 204, 205
and 206 of the California Public Utilities Code, that is the ultimate consumer
of goods and services.

. “Customer Information” means non-public¢ information and data specific to a
utility customer which the utility acquired or developed in the ¢ourse of its
provision of wtility services.

. "FERC” means the Federal Eneigy Regulatory Commission.

. “Fully Loaded Cost” means the direct ¢ost of good or service plus all
applicable indirect charges and overheads. :

. "Ulih‘ty’;' means any p‘ub]ié utility subject to the jurisdiction of the
Commission as an Electrical Corporation or Gas Corporation, as defined in
California Public Utilities Code Sections 218 and 222,

il. Applicability S _
A. These Rules shall apply to California public utility gas corporations and
California public utility electrical corporations, subject to regulation by the
California Public Utilities Commiission.

. For purposes of a combined gas and electric utility, these Rules apply toall
utility transactions with affiliates engaging in the provision of a product that
usés gas or electricity or the provision of services that relate to the use of gas
or electricity, unless specifically exempted below. For purposes of an electric
utility, these Rules apply to all utility transactions with affiliates engaging in
the provision of a product that uses electricity or the provision of services that
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relate to the use of electricity. For purposes of a gas utility, these Rules apply
to all utility transactions with affiliates engaging in the provision of a product
that uses gas or the provision of services that relate to the use of gas.

. These Rules apply to transactions between a Commission-regulated utility
and another affiliated utility, untess specifically modified by the Commission
in addressing a separate application to merge or otherwise conduct joint
ventures related to regulated services.

. These rules do not apply to the exchange of operating information, including
the disclosure of custonier information to its FERC-régulated affiliate to the
extent such information is required by the affiliate to schedule and confirm
nominations for the interstate transportation of natural gas, between a wtility
and its FERC-regulated affiliate, to the extent that the affiliate operates an
interstate natural gas pipeline. :

. Existing Rules: Existing Commission rules for each utility and its parent
holding company shall continue to apply except to the extent they conflict
with these Rules. In such cases, these Rules shall supersede prior rules and
guidelines, provided that nothing herein shall preclude (1) the Commission
from adopting other utility-specific guidelines; or (2) a utility or its parent
holding company from adopting other utility-specific guidelines, with
advance Commission approval.

. Civil Relief: These Rules shall not preclude or stay any forn of civil relief, or
rights or defenses thereto, that may be available under state or federal law.

. Exemption (Advice Letter): A Commission-jurisdictional utility may be
exempted from these Rules if it files an advice letter with the Commission
requesting exemption. The utility shall file the advice letter within 30 days
after the effective date of this decision adopting these Rules and shall serve it
on all parties to this proceeding. In the advice letter filing, the utility shall:

1. Attest that no affiliate of the utility provides services as defined by Rule 1l
B above; and

. Attest that if an affiliate is subsequently created which provides services
as defined by Rule II B above, then the utility shall:

a. Notify the Commission, at least 30 days before the affiliate begins to
provide services as defined by Rule I B above, that such an affiliate
has been created; notification shall be accomplished by means of a
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letter to the Executive Director, served on all parties ta this proceeding;
and

b. Agree in this notice to comply with the Rules in their entirety.

H. Limited Exemption (Application): A California utility which is also a multi-
state utility and subject to the jurisdiction of other state regulatory
commissions, may file an application, served on all parties to this proceeding,
requesting a limited exemption from these Rules or a part thereof, for
transactions betiveen the utility solely in its capacity serving its jurisdictional
areas wholly outside of California, and its affiliates. The applicant has the
burden of proof. '

. These Rules should be interpreted broadly, to effectuate our stated objectives
of fostering competition and protecting consumet interests. If any provision
of these Rules, o1 the application thereof to any person, company, or
circumstance, is held invalid, the remainder of the Rules, of the application of
such provision to other persons, companies, or circumstances, shall not be
affected thereby.

lil. Nondiscrimination | .
A. No Preferential Treatment Regarding Services Provided by the Utility:
Unless otherwise authorized by the Commission or the FERC, or perniitted
by these Rules, a utility shall not:

1. represent that, as a result of the affiliation with the utility, its affiliates or
customers of its affiliates will receive any different treatment by the utility
than the treatment the utility provides to other, unaffiliated companies or
their customers; or .

. provide its affiliates, or customers of its affiliates, any preference
(including but not limited to terms and conditions, pricing, or timing)
over non-affiliated suppliers or their customers in the provision of
services provided by the utility.

. Affiliate Transactions: Transactions between a utility and its affiliates shall
be limited to tariffed products and services, the sale or purchase of goods,
property, products of services made generally available by the utility or
affiliate to all market participants through an open, competitive bidding
process, or as provided for in Sections V D and V E (joint purchases and
corporate support) and Section VI (new produicts and services) below,
provided the transactions provided for in Section VII coniply with all of the
other adopted Rules.
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. Provision of Supply, Capacity, Services or Information: Exceptas
provided for in Sections VD, V E, and VI, provided the transactions
provided for in Section VIl comply with all of the other adopted Rules, a
utility shall provide access to utility information, services, and unused
capacity or supply on the same terms for all similarly situated market
participants. If a utility provides supply, capacity, services, or
information to its affiliate(s), it shall contemporancously make the offering
available to all similarly situated market participants, which include all
competitors serving the same market as the utility’s affiliates.

. Offering of Discounts: Except when made gencrally available by the
utility through an open, competitive bidding process, if a utlllt)' offers a
discount or waives all or any part of any other charge or fee to its
affiliates, or offers a discount or waiver for a transaction in which its
affiliates are involved, the utility shall contéemporancously make such
discount or waiver available to all similarly situated market participants.
The utilities should not use the “similarly situated” qualification to create
stich a unique discount arrangement with their affiliates such that no
competltor could be considéred similarly situated. All competitors
serving the sanie market as the utility’s affiliates should be offered the
same discount as the discount received by the affiliates. A utility shall
document the cost differential underlying the discount to its affiliates in
the affiliate discount report described in Rule Il F 7 below.

. Tariff Discretion: If a tariff provision allows for discretion in its
application, a utility shall apply that tariff provision in the same manner
to its affiliates and other market participants and their respective
customers.

. No Tariff Discretion: Ifa utility has no discretion in the application of a
tariff provision, the utility shall strictly enforce that tariff provision.

Processing Requests for Services Provided by the Utitity: A utility shall
process requests for similar services provided by the utility in the same
manner and within the same time for its affiliates and for all other market
participants and their respective customers.

. Tying of Services Provided by a Uhhty Prohibited: A utility shall not
condition or otherwise tie the provision of any services provided by the
utility, nor the availability of discounts of rates or other charges or fees,
rebates, or waivers of terms and conditions of any services provided by the
utility, to the taking of any goods or services from its affiliates.
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D. No Assignment of Customers: A utility shall not assign customers to which
it currently provides services to any of its affiliates, whether by default, direct
assignment, option or by any other means, unless that means is equally
available to all competitors.

. Business Development and Customer Relations: Except as otherwise
provided by these Rules, a utility shall not:

1. provide leads to its affiliates;
2. solicit business on behalf of its affiliates;
3. acqt;ire information on behalf of or to provide to its affiliates;
. share market énaly’sfs reports or any other types of proprietéry or non-
publicly available reports, including but not limited to nmiarket, forecast,

planning or strategic reports, with its affiliates;

request authorization from its customers to pass on custenter information
exclusively to its affiliates;

- give the appearance that the utility speaks on behalf of its affiliates or that
the customer will receive preferential treatment as a consequence of
conducting business with the affiliates; or

7. give any appearance that the affiliate speaks on behalf of the utility.

. Affiliate Discount Reports: If a utility provides its affiliates & discount,
rebate, or other waiver of any charge or fee associated with services provided
by the utility, the utility shall, within 24 hours of the time at which the service
provided by the utility is so provided, post a notice on its electroni¢ bulletin
board providing the following information:

1. the name of the affiliate involved in the transaction;
2. therate charged;

the maximunm rate;

the time period for which the discount or waiver applies;
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. the quantities involved in the transaction;
. the delivery points involved in the transaction;

. any conditions or requirements applicable to the discount or waiver,and a
documentalion of the cost differential underlying the discount as requlrcd
in Rule 11l B 2 above; and

. procedures by which a nonaffiliated enlity may request a comparable
offer.
A utility that ﬁrd\'ides an affiliate a discounted rate, rebate, or other waiver of a charge
or fee associated with services provided by the utility shali mamtam for each billing
period, the fo!lowmg information: :

9. the name of the enhty bemg provided services provlded by the utility in
“the transaction;

10. the éfﬁl’iate’s role in the transaction (i, shipper, marketer, supplier,

seller);
11. the duration of the discount or waiver;
12. the ma\m\um rate;
13. the rate or fee actually charged durmg the bnlhng penod and

14. the quantity of products or services scheduled at the discounted rate
during the billing period for each delivery point.

All records maintained pursuant to this provision shall also conform to FERC rules
where applicable.

IV. Disclosure and Information -
A. Customer Information: A utility shall provide customer information to its
affiliates and unaffiliated entities on a strictly non-discriminatory basis, and
~only with prior affirmative customer written consent.

. Non-Customer Specnf:c NOn-Publlc lnformah()n‘ A uuhty shall make non-
¢ustomer specifi¢ non-public information, including but not limited to
information about a utility’s natural gas or electricity purchases, sales, or
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operations or about the utility's gas-related goods or services, electricity-
related goods or services, available to the witility’s affiliates only i the utility
makes that information contemporancously available to all other service
providers on the same terms and conditions, and keeps the information open
to public inspection. Unless otherwise provided by these Rules, a utility
continues to be bound by all Comatission-adopted pricing and reporting
guidelines for such transactions. Utitities are also permitted to exchange
proprictary information on an exclisive basis with their affiliates, provided
the utility follows all Commission-adopted pricing and feporting guidelines
for such transactions, and it is nécessary to exchange this information in the
provision of the corporate support services permitted by Rule V E below.
The affiliate’s use of such proprietary information s limited to use in-
conjunction with the permitted corporate support services, and isnot ~
permitted for any other use. Nothing in this Rule precludes the exchange of
information pursuant to D.97-10-031. ' a

C. Service Provider Information:

1. Except upon request by a custonier or as otherwisé authorized by the -
Commission, or approved by another governmental body, a utility shall
not provide its customers with any list of service providers, which -
includes or identifies the utility’s affiliates, regardless of whether such list
also includes or identifies the names of unaffiliated entities._A wtility shall
submit lists approved by other governmental bodies in the first semi-
annual advice letter filing referencéd in Rule 1V.C.2 following such
approval, but may provide customers with such lists pending action on

the advice letter.

- Ifa customer requests information about any affiliated service provider,
the utility shall provide a list of all providers of gas-related, electricity-
related, or other utility-related goods and services operating in its service
territory, including its affitiates. The Commission shall authorize, by
semi-annual utility advice letter filing, and either the utility, the
Commission, or a Commission-authorized third party provider shall
maintain on file with the Commission a copy of the most u pdated lists of
service providers which have been created to disseminate to a customer
upon a customer’s request. Any service prévider may requist that it be
inciuded on such list, and, barring Commission direction, the utility shall .
henor such request. Where maintenance of such list would beunduly
burdensome due to the number of setvice providers, subjéct to -
Commission approval by advice letter filing, the utility shall direct the
customer to a generally available listing of service providers (e.g., the
Yellow Pages). Insuch cases, no list shall be provided. If thére is no




R97-04-011, 1.97-01-012 COM/RBLJXK/sid

APPENDIX A
Page 91

Commniission-authorized list available, utilitics may refer customers to a
generally available listing of service providers (e.g., the Yeltow Pages )
The list of service providers should make clear that the Commission does
not guarantee the financial stability or service quality of the service
providers listed by the act of approving this list.

D. Suppliet Information: A wtility may provide non-public information and
data which has been received from unaffiliated suppliers to its affiliates or
non-affiliated entities only if the utility first obtains written affirmative
authorization to do so from the supplier. A utility shall not actively solicit the
release of such information exclusively to its own affiliate in an effort to keep
such information from other unaffiliated entities.

. Affiliate-Related Advice or Assistance: Except as othenwise provided in
these Rules, a utility shall not offer or provide customers advice or assistance
with regard to its affiliates or other service providers.

. Record-Keeping: A utilily shall maintain contemporaneous records
documenting all tariffed and nontariffed transactions with its affiliates,
including but not limited to, all waivers of tariff or contract provisions and all

discounts. A utility shall maintain such records for a minimum of three years
and longer if this Commission or another government agency so requires.
The utility shall make such records available for third party review upon 72
hours’ notice, or at a time mutually agreeable to the utility and third party.

If D.97-06-110 is applicable to the information the utility secks to protect, the
utility should follow the procedure set forth in D.97-06-110, except that the
utility should serve the third party making the request in a manner that the
third party receives the utility’s D.97-06-110 request for confidentiality within
24 hours of service.

. Maintenance of Affiliate Contracts and Related Bids: A utility shall
maintain a record of all contracts and related bids for the provision of work,
products or services to and from the utility to its affiliates for no less than a
period of three years, and longer if this Commission or another government

agency so requires.
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H. FERC Reporting Requirements: To the extent that reporting rules imposed

by the FERC require more detailed information or more expeditious
reporting, nothing in these Rules shall be construed as modifying the FERC

rules.

V. Separation
A. Corporate Entities: A utility and its affiliates shall be separate corporate

B.

entities. .

Books and Records: A iltility and its affiliates shall keep separate books and
records. ,

1 Uti!itj.' books and records shall be kept in a‘ccord’ance‘wilh applicable
Uniform System of Accounts (USOA) and Generally Accepted Accounting
Procedures (GAAP).

. The books and records of affiliates shall be open for examination by the
Commission and its staff consistent with the provisions of Public Utilities

Code Section 314.

. Sharing of Plant, Facilities, Equipment or Costs: A utility shall not share
- office space, office equipment, services, and systenis with its affiliates, nor

shall a utility access the computer or information systems of its affiliates or .
allow its affiliates to access its computer or information systems, except to the

-extent appropriate to perform shared corporate support functions permitted

under Section V E of these Rules. Physical separation required by this rule
shall be accomplished preferably by having office space in a separate
building, or, in the alternative, through the use of separate elevator banks
and/or security-controlled access. This provision does not preclude a utility
from offering a joint service provided this service is authorized by the
Commission and is available to all non-affiliated service providers on the
same terms and conditions (e.g., joint billing services pursuant to
D.97-05-039).

. Joint Purchases: To the extent not precluded by any other Rule, the utilities

and their affiliates may make joint purchases of good and setvices, bul not
those associated with the traditional utility meschant function. For purpose
of these Rules, to the extent that a utility is engaged in the marketing of the
commodity of electricity or natural gas to ¢ustomers, as opposed to the
marketing of transmission and distribution services, it is engaging in
merchant functions. Examples of permissible joint purchases include joint




R.97-04-011, 1.97-04-012 COM/RBLJXK/sid

APPENDIX A
Page 111

purchases of office supplies and telephone services. Examples of joint
purchases not permitted include gas and electric purchasing for resale,
purchasing of gas transportation and storage capacity, purchasing of electric
transmission, systems operalions, and marketing. The utility must insure that
all joint purchases are priced, reported, and conducted in a manner that
permits clear idenlification of the wtility and affiliate portions of such
purchases, and in accordance with applicable Commission allocation and

reporting rules.

. Corporate Support: As a general principle, a utility, its parent holding
company, or a separate affiliate created solely to perform corporate support
services may share with its affiliates joint corporate oversight, governance,
support systems and personnel. Any shared support shall be priced,
reported and conducted in accordance with the Separation and Information
Standards set forth herein, as well as other applicable Commission pricing
and reporting requirements.

As a general principle, such joint utilization shall not allow or provide a
means for the transfer of confidential information from the utility to the
affiliate, create the opportunity for preferential treatment or unfair
competitive advantage, lead to customer confusion, or create significant
opportunities for cross-subsidization of affiliates. In the compliance plan, a
corporate officer from the utility and holding company shall verify the
adequacy of the specific mechanisms and procedures in place to ensure the
utility follows the mandates of this paragraph, and to ensure the utility is not
utilizing joint corporate support services as a conduit to circumvent these
Rules.

Examples of services that may be shared include: payroll, taxes, sharcholder
services, insurance, financial reporting, financial planning and analysis,
corporate accounting, corporate security, human resources (compensation,
benefits, employment policies), employee records, regulatory affairs,
lobbying, legal, and pension management.

Examples of services that may not be shared include: employee recruiting,
enginecring, hedging and financial derivatives and arbitra ge services, gas and
electric purchasing for resale, purchasing of gas transportation and storage
capacity, purchasing of electric transmission, system operations, and
marketing.
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‘F. Corporate Identification and Adverlising:

1.

A utility shall not trade upon, promote, or advertise its affiliate’s
affiliation with the utility, nor allow the utility name or logo to be used
by the affiliate or in any material circulated by the affiliate, unless it
discloses in plain legible or audible language, on the first page or at the
first point where the utlhty name or logo appears that:

a. the affiliate “is not the same company as [i.e. PG&E, Edison, the Gas
Company, etc)), the utility,”;

. the affiliate is not regulated by the California Public Utilities
Commission; and
"5’011 do not have to buy [the affiliate’s) products in order to ¢ontinue
to receive quality regulated services from the utility.”

The apphcahon of the name/logo dlsclalmcr is limited to the use of the
name or logo in California.

. - A utility, through action or words, shall not represent that, as a result of

the affiliate’s affiliation with the utlhty, its affiliates will receive any
different treatment than other service providers.

A utility shall not offer or provide to its affiliates advertising space in
utilily billing envelopcs or any other form of utility customer written
communication unless it provides access to all other unaffiliated service
providers on the same terms and conditions.

A utility shall not participate in joint advertising or joint marketing with
its affiliates. This prohibition means that utilities may not engage in '
activities which include, but are not limited to the following:

a. A utility shall not participate with its affiliates in joint sales ¢alls,
through joint call centers or otherwise, or joint proposals (including
responses to requests for proposals (REPs)) to existing or potential
customers. Ata customer’s unsolicited request, a utility may
participate, on a nondiscriminatory basis, in non-sales meetings
with its affiliates or any other market participant to discuss technical
or operational subjects regarding the utility’s provision of
transportation service to the customer;
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Except as othenwvise provided for by these Rules, a utility shall not
partticipate in any joint activity with its affiliates. The term “joint
activities” includes, but is not limited to, advertising, sales,
marketing, communications and correspondence with any exisling
or potential customey;

A utility shall not participate with its affiliates in trade shows,
conferences, or other information or marketing events held in
California.

A utility shall not share or subsidize ¢osts, fees, or payments with its
affiliates associated with resecarch and devélopment activities or
investment in advanced technology research.

G. Employees:

1. Exceptas permitted in Section V E (corporate support), a ulility and its
affiliates shall not jointly employ the same emiployees. This Rule
prohibiting joint employees also applies to Board Directors and corporate
officers, except for the following circumstances: In instances when this
Rule is applicable to holding companies, any board member or corporate
officer may serve on the holding company and with either the utility or
affiliate (but not both).- Where the utility is a mwulti-state utility, is not a
member of a holding company structure, and assumes the corporate
governance functions for the affiliates, the prohibition against any board
member or corporate officer of the utility also serving as a board member
or corporate officer of an affiliate shall only apply to affiliates that operate
within California. In the case of shared directors and officers, a corporate
officer from the utility and holding company shall verify in the utility’s
compliance plan the adequacy of the specific mechanisms and procedures
in place to ensure that the utility is not utilizing shared officers and
directors as a conduit to ciccumvent any of these Rules. Inits compliange
plan required in Rule Vi, the utility shall list all shaved directors and
oflicers between the utility and affiliates. No later than 30 days following
a change to this list, the utility shall notify the Commission’s Energy
Division and the partics on the service list of R.97-04-011/1.97-01-012 of
any change to this list,

. All employee movement between a utility and its affiliates shall be
consistent with the following provisions:

a.  A'utility shall track and report to the Commission all employee
movement between the utility and affiliates. The utility shall report
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this information annually pursuant to our Afﬁhate Transaction
Repotting Decision, D.93-02-016, 48 CPUC2d 163, 171-172 and 180
(Appendix A, Sectionl and Scchon TH.).

Once an employee of a unhty beoomes an emplm ce of an affiliate,
the employec may not retum 1o the utility for a period of one year.
This Rule is inapplicable if the affiliate to which the emaployee
transfers goés out of business during the one-year period. In the
evént that such an employeé returns to the utility, such employee
cannot be retransferied, reassigned, of otherwise employed by the -
affiliate for a period of two yeats. Employees lransfemng feom the

 utility to the affiliate are expressly prohibited from using information
gained from the utility in a discrifainatory 6r exclusive fashion, to the
benefit of the afhhate or to the detriment of other unaffiliated service
provlders :

When an employee ofa uhhty is transferred assngned of otherwise
employed by the affiliate, the affiliate shall make a one-time payment
to the utility in an amount équivalent to 25% of the employee’s base
annual compensation, unless thé utility can demonstrate that some
lesser percentage (equal to at least 15%) is appropriate for the class of
emplo)'ee included. In'the limited case where a rank:and-file (rion-
 execuhive) eiplayee’s position {s eliniinated as a result of clectric
- industry restructuring, a utility may demonstiate that no fée or a -
. lessei peicentage than 15% is appropriate. The Boatd of Ditectors
- must vote to classify these emglmees as “impacted” by eleciric
restructuring- and these employees must be transferied no later than
December 31, 1998, excépt for the transferof enployeces working at
divested plants, In that instance, the Board of Directors nmust vole to
classify these employees as “impacted” by electric restructuring and
these emplovees must be transfeited no later than within 60 days
after the end of the O&M contract with the new plant owners. All
such fees paid to the utility shall be accounted for in a separate
memoranduni account to track them for future ratemaking treatment
 (ie, ceedited to the Electric Revenue Ad]ushnent Account or the Core
and Non:core Gas Fixed Cost Atcounts, or other ratemakmg
treatment, as appropriate), on an annuat basis, or as otheiwise
necessary to ensure that the utility’s ratepayers receive the fees. This
transfeér payment prows;on will not apply te clerical worken, Nor
will it apply to the initial transftr of emplayees to the utility’s
“holding company to pérform corporate support functions or toa
separate’affiliate performmg corporate support functions, provided
‘that that transfer is made during the initial implementation period of
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these rules or pursuant to a § 851 application or other Comimission
proceeding. However, the rule will apply to any subsequent

transfers or assignments between a utility and its affiliates of all
covered employees at a later time.

Any utility employee hired by an affiliate shall not remove or
othenwise provide information to the affiliate which the affiliate
would olherwnse be precluded from havmg pursuant to these Rules.

A uhllly shall not make temporary or intermittent aSSIgnmenls, or
rotations to its energy marketing affiliates._Ulility employees not
involved in markeling may be used on a temporary basis (less t'n:m
30% of an emlwc_hmble time in any calendar year) by by
affiliates not engaged in energy marketing only if;

i._Al such use is documented, priced and reported in accordance
with these Rules and eXisting Commission reporting requirements,
except that when the affiliate obtains the services of a non-
executive employeée, compensation to the utility should be priced
at a minimun of the greater of fully loaded cost plus 10% of direct
labor cost, or fair market value, When the affiliate obtains the
services of an executive employee, compensation to the wtility -
should be prited at a minimum of the greater of fully loaded cost
plus 15% of direct labor ¢ost, or fair market value,

Uuhlv needs l‘or llllhlL(‘n Jlox'ees always take priority over any
afﬁhate requests;

iii. No more than 5% of full time equivalent utility employees may be
on loan at a given lime;

iv. Utility employees agree, in writing, that they will abide by these

Affiliate Transaction Rules: and

v._Affiliate use of utilily employces must be conducted pursnant toa
written agreement approveclg appropriate utility and affiliate
officers. '

H Traﬂsfer of Goods and Servufes~ To the extent that these Rules do not
prohibit transfeis of goods and services between a utility and its affitiates,
and except for as provided by Rule V.G 2.¢, all such transfers shall be subject




R97-04-011, 1.97-04-012 COM/RB1JXK/sid %

APPENDIX A
Page 161

to the following pricing provrsrons

1. Transfers fron the uhlrty toits affrllates of goods and services produced
purchased or developed for sale on the open market by the wtility will be
priced at fair market value.

. Transfers from an af&hate to the utlhty of goods and services produced,
purchased or developed for sale on the open market by the affiliate shall
be pnced at no more than farr market value

. I‘or goods or services for‘ which lhe prlce is regulated by astateor federal
agency, that price shall be deemed to be the fair market value, e\cept that
‘in ¢ases where more than one state commission regulates the price of
goods or services, this Commission’s pricing provlsrons govem.

. Goods and setvicés procluéed purchased or de\’elopecl for sale onthe ,
_open market by the utility will be provided to its affiliates and unaffiliated
compames ona nondrscnmmatory basis, except as othenvise required or
permllted by lhese Rules ot applicable law.

. Transfers from the uhhty toits afhhates of goods and services not
produced, purchased or developed for sale by the utility will be prrced at
_ fully loaded cost plus 5% ofdlrect labor cost. _

. Transfers from an afhlrate to the utility of goods and services not
produced, purchased or developed for sale by the affiliate will be pr:ced at
the lower of fully loaded cost or fair market value.

VL. Regulatc:ry Overslght

A. Complrante Plans: No later than December 31, 1997 each utility shall file a
compliance plan demonstrating to the Commission that there are adequate
procedures in place that will preclude the’ sharmg of information with its
affiliates that is prohibited by these Rules. The utility should file its
compliance plan as an advice letter with the Commiission’s Eneigy Division
and serve it on the parties to this pro¢éeding. The utility’s compliance plan

shall be in effect between the filing and a Commission determination of the
advice letter. A utility shall file a compliance plan annually thereafter by
advice letter served onall parties to this proceeding where there is some
change in the compliance plan (i.e., when a new affiliate has been created, or
the utlllly has changed the complianice plan for any other reason).
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B. New Affiliate Compliance Plans: Upon the creation of a new affiliate which
is addressed by these Rules, the utitity shall immediately notify the
Commission of the creation of the new affiliate, as well as posting notice on
its electronic bulletin board. No later than 60 day's after the creation of this
affiliate, the utility shall file an advice letter with the Energy Division of the
Commission, served on the parties to this proceeding. The advice letter shall
demonstrate how the utility will implement these Rules with respect to the

new affiliate,

. Affiliate Audit: No later than Decembei 31, 1998, and every year thereafter,
the utility shall have audits prepared performed by independent auditors
that cover the calendat year which ends on December 31, and that verify that
the utility is in compliance with the Rules set forth herein. The utilities shall
filethis-andit the independent auditor's report with the Commission’s Energy
Division beginning no later than December31;1998; May 1, 1999, and serve it
on all parties to this proceeding.  The audits shall be at shareholder expense.

. Witness Availability: Afﬁlnate officers and employecs shall be made
available to teshf)' before the Commission as necessary or required, without
subpocna, ¢onsistent with the provisions of Pubhc Utilities Code Section 314.

Vil, Utility Products and Sérvices

A. General Rule: Exceptas provided for in 1 these Rules, new products and
services shall be offered through affiliates.

B. Definitions: The followmg definitions apply for the purposes of this section
(Section VII) of these Rules:

1. “Category” refers toa factually similar group of products and services
that use the same type of utility assets or capacity. For example, “leases of
land under utility transmission lines” or "use of a utility repair shop for
third party equipment repair” would each constitute a separate product or
service category'.

. “Existing” products and services are those which a utility is offering on
the effective date of these Rules.

. “Products” include use of property, both réal and intellectual, other than
those uses authorized under General Order 69-C.

. "Tariff” or "tanffcd” refers to rates, terms and conditions of services as »
approved by this Commission or the Federal Energy Regulatory
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Commassaon (FERC), whether b) tradmonal tarif f, appm\cd contract or
other such approval process as the Commmsmn or the FERC may deem

appropriate.
C. Utility Products ancl Seeree E)\cept as provlded in thesc Rules, a uhhl)
shall not offer nontariffed products and servnces In no event shall a utility

~ offer natural gas or electricity commodity service on a nontariffed basis. A
uhhty may only offer for sale the followmg products and services:

1. Exlstmg products and ser\'lces offered by the uhhty purau ant to tariff;

2. Unbundled \'ersmns of exnstmg uhht products and services, with the
~unbundled versions bemg offered on a tariffed basis;

. ANew products and services that are“offe_red ona tariffcd basis; and

. Products ,anclwsefvioesg which are offered on a nontariffed basis and which
meet the following conditions: ' :

a. The nonlanffed product or service uhhzes a porhon of a utlhty assetor

capacnty

b. such asset or capacnty has been acqlurecl for the purpose of and is
necessary and useful in provldmg tanffed utlllty rvlces,

. the m\'olved portlon of sud\ asset or capacny may be used to offer the
'product or service 6n a nontariffed basis without adversely affechng
‘the cost, quallty or reltablllty of tanffed uhhty products :md services;

. the products and services can be marketed with minimal or no
incremental ratepayer capital, minimal or ro néw forms of liability or
business risk beirig incurred by thtuhhty ratepayers, and mrinimator |
no direct undue diversion of utility -mana gement attention; econtrol;
and

. '| |Q|- B . - N ) -
cusfamersmmmomerbﬁse- The uhhtv s offerm;{ of sich
nontariffed product or service does not violate any |  law, regulahon, or

Commlcsmn DO]!C\' ¢ gzardmg ntlcompehm'e prachces

D. Condlhcms Precedent to ‘Oftering New Products and Servnces. This Rule
does not represent an endorsement by the Commission of any particular
nontariffed utility product or service. A utility may offer new nontariffed
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products and services only if the Commission has adopted and the utility has
established:

1. A mechanism or accounting standard for allocaling costs to cach new
product or service to prevent cross-subsidization between services a
utility would continue to provide on a tariffed basis and those it would
provide on a nontariffed basis;

. A reasonable méchanism for treatment of benefits and revenues derived
from offering such products and services, except that in the évent the
Commission has already approved a performance-based ratemaking
mechanism for the utility and the utility secks a different sharing
mechanism, the utility should petition to modify the performance-based
ratemaking decision if it wishes to alter the sharing mechanism, or clearly
justify why this procedure is inappropriate, rather than doing so by
application or other vehicle,

. Periodi¢ reporting requirements regarding pertinent information related
to nontariffed products and services; and

. Periodic auditing of the costs allocated to and the revenues derived from
nontariffed products and services.

E. Requlremenl to File an Advice Letter: Prior to offering a new cah.gory of
nontariffed products or services as set forth in Section V11 C above, a utility
shall file an advice letter in compliance with the following provisions of this
paragraph. |

1. The advice letter shali:

~a. demonstrate compliance with these rules;

b. address the amount of utility assets dedicated to the non-utility
venture, in order to ensure that a given product or service does not
threaten the provision of utility service, and show that the new
product or service will not result in a degradation of cost, quality, or
reliability of tariffed goods and services;

demonstmte that the uhhty has not received compétition transition
charge (CTC) recovery in the Transition Cost Proceeding,

A.96-08-001, or other applicable related CTC Commission
proceeding, for the portion of the utility asset dedicated to the non-

utility venture; and
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address the potential impact of the new product or service on
competition in the relevant market:_including but not limited to the
degree in which the relevant market is already competitive in nature
and the degree to which the new category of products or services is
projected to affect that market,

be served on the service list of Rulemaking 97-04-011/ Investigation
97-01-012, as well as on any other party appropriately designated by
the rules governing the Commission’s advice letter process.

Yor categories of nontariffed products or services targeted and offered to
less than 1% of the number of customers in the utilily’s customer base, tin
the absence of a protest alleging non-compliance with these Rules or any
law, regulation, decision, or Commission policy, or allegations of harm,
the utilily may commence offering the product or service 30 days after
submission of the advice letter. For categories of nontariffed producis or
services targeted and offered to 1% or more of the number of customers in
the utility’s customer base, the utility may commence offering the product
or service after the Commission approves the advice letter through the.
normal advice letter process,

A protest of an advice letter filed in accordance with this paragraph shall
include:

a. Anexplanation of the specific Rules, or any law, regulation, decision,
or Commission policy the utility will allegedly violate by offering the
proposed product or service, with reasonable factual detail; or

b. An explanation of the specific harm the protestant will allegedly suffer.

- If such a protest is filed, the utility may file a motion to dismiss the protest
within 5 working days if it believes the protestant has failed to provide the
minimum grounds for protest required above. The protestant has 5
working days to respond to the motion.

. The intention of the Commission is to make its best reasonable efforts to
rule on such a motion to dismiss promptly. Absent a ruling granting a
motion to dismiss, the utility shall begin offering that category of products
and services only after Commission approval through the normal advice
letter process.
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F. Existing Offerings: Unless and until further Commission order to the
contrary as a result of the advice letter filing or otherwise, a utitity that is
offering tariffed or nontariffed products and services, as of the effective date
of this decision, may continue to offer such products and services, provided
that the utility complies with the cost allocation and teporting requirements
in this rule. No later than January 30, 1998, each utility shall submit an advice
letter describing the existing products and services (both tariffed and
nontariffed) currently being offered by the uhhty and the number of the
Commission decision or advice letter approving this offering, if any, and
requesting authorization or continuing authorization for the utility’s
conlinued provision of this product or service in comphance with the criteria
set forthin Rule V1. This requirement applies to both existing products and
ser\'ices e.\'plicilly approved and not explicitly approved by the Commission.

. Section 851 Application: A utility must continue to comply fully with the
provisions of Public Utilities Code Section 851 when necessary or useful
utility property is sold, leased, assigned, mortgaged, disposed of, or
othenwise encumbered as part of a nontariffed product or service offering by
the utility. If an application pursuant to Section 851 is submitted, the utility
need not file a separate advice letter, but shall include in the application those
items which would othenwvise appear in the advice letter as required in this
Rule.

. Periodic Reporting of Nontariffed Products and Services: Any utility
offering nontariffed products and services shall file periodic reports with the
Commission’s Energy Division twi¢e annually for the first two years
following the effective date of these Rules, then annually thereafter unless
othenwise directed by the Conimission. The utility shall serve periodic
reports on the service list of this proceeding. The periodic reports shall
contain the following information:

1. A description of cach existing or new category of nontariffed products
and services and the authority under which it is offered;

. A description of the types and quantities of products and services
contained within each category (so that, for example, “leases for
agricultural nurseries at 15 sites” might be listed under the category
“leases of land under utility transmission lines,” although the utility

would not be required to provide the details regarding each individual

lease);

. The costs allocated to and revenues derived from each category; and
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4. Current infornation on the proportion of relevant utility assets used to
offer each category of product and service. '

I. Offering of Nontariffed Products and Services to Affillates: Nontariffed
products and services which are allowed by this Rule may be offered to
utility affiliates only in compliance with all other provisions of thesc Affiliate
Rules. Similarly, this Rule does 1ot prohibit affiliate transactions which are
othenwise allowed by all other provisions of these Affiliate Rules.

(END OF APPENDIX A)
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Affillate Transaction Rules

. Definitlons

Unless the context otherwise requires, the following definitions govem the
construction of these Rules:

A. “Affiliate” means any person, corporation, utility, partnership, or other extity
5 per cent or more of whose outstanding securities are owned, controlled, or
held with power to vote, directly or indirectly cither by a utility or any of its
subsidiaries, or by that utility’s controllmg corporation and/or any of its
subsidiaries as well as any company in which the utility, its controlling
corporation, or any of the utility’s affiliates exert substantial control over the
opcrahon of the conipany and/or indirectly have substantial financial
interests in the company exercised through means other than ownership. For
purposes of these Rules, “substantial control” includes, but is not limited to,
the possession, directly or indirectly and whether acting alone or in
conjunction with others, of the authorily to direct or cause the direction of the
management of policies of a company. A direct or indirect voting interest of
5% or more by the utility in an entity’s company creates a rebuttable
presuntption of control.

For purposes of this Rule, “affiliate” shall include the utility’s parent or
holding company, or any company which directly or indirectly owns,
controls, or holds the power to vote 10% or more of the outstanding voting
securities of a utilit)" (ho!ding ¢company), to the extent the holding company is
engaged in the provision of products or services as set out in Rulte It B.
However, in its compliance plan filed pursuant to Rule VI, the utility shall
demonslirate both the specific mechanism and procedures that the wtility and
holding company have in place to assure that the utility is not utilizing the
holding company or any of its affiliates not covered by these Rules as a
conduit to circumvent any of these Rules. Examples include but are not
timited to specific mechanisms and procedures to assure the Commission that
the wtility will not use the holding company or another utility affiliate not
covered by these Rules as a vehicle to (1) disseminate information transferred
to them by the utility to an affiliate covered by these Rules in contravention of -
these Rules, (2) provide services to its affiliates covered by these Rulesin
contravention of these Rules or (3) to transfer eniployees to its affiliates
covered by these Rules in ¢ontravention of these Rules. In the compliance
plan, a corporate officer fiom the utility and holding company shall verify the
adequacy of these specific mechanisms and procedures to ensure that the
utility is not utilizing the holding company or any of its affiliates not covered
by these Rules as a ¢onduit to circumvent any of these Rules.
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Regulated subsidiaries of a utility, defined as subsidiaries of a utility, the
revenues and expenses of which are sub;ect to regulation by the Commission
and are included by the Commission in establishing rates for the utility, are
not included within the definition of affiliate. However, these Rules apply to
all interactions any regulated subsidiary has with other affiliated entities

covered by these rules.

. “Commission” means the California Public Utilities Comumission or its
succeeding state regulatory body.

. “Customer” means any person or corporation, as defined in Sections 204, 203
and 206 of the California Public Utilities Code, that is the ultimate consumer
of goods and services.

. “Customer Information” means non-public information and data specificto a
uhhty customer which the utility acquired or dc\'elopcd in the course of its

provision of utility services.
. "FERC” means the l’cderal Energy Regulatory Commission.

. “Fully Loaded Cost” means the direct cost of good or service plus all
applicable indirect charges and overheads.

. “Utility” means any public utility subject to the jurisdiction of the
Commission as an Electrical Corporation or Gas Corporation, as defined in
Catifornia Public Utilities Code Sections 218 and 222,

II. Applicabllity
A. These Rules shall apply to California public utility gas corporations and
California public utility electrical corporations, subject to regulation by the
California Public Utilities Commission.

. For purposes of a combined gas and electric utility, these Rules apply to all
utility transactions with affiliates engaging in the provision of a product that
uses gas or electricity or the provision of services that relate to the use of gas
or electricity, unless specifically exempted below. For purposes of an clectric
utility, these Rules apply to all utility transactions with affiliates engagmg in
the provision of a product that uses electricity or the provision of services that
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relate to the use of electricity. For purposes of a gas ulility, these Rules apply
to all utility transactions with affiliates engaging in the provision of a product
that uses gas or the provision of services that relate to the use of gas.

. These Rules apply to transactions between a Commission-regulated utility
and another affiliated utility, unless specifically modified by the Commission
in addressing a separate application to merge or otherwise conduct joint
ventures related to regulated services.

. These rules do not apply to the exchange of operating information, including
the disclosure of customer information to its FERC-regulated affiliate to the
extent such information is required by the affiliate to schedule and confirm
nominations for the interstate transportation of natural gas, between a utility
and its FERC-regulated affiliate, to the extent that the affiliate operates an
interstate natural gas pipeline.

. Existing Rules: Existing Commission rules for each utility and its parent
holding company shall continue to apply except to the extent they conflict
with these Rules. In'such cases, these Rules shall supersede prior rules and
guidelines, provided that nothing herein shall preclude (1) the Commission
from adopting other utility-specific guidelines; or (2) a utility or its parent
holding company from adopting other utility-specifi¢ guidelines, with
advance Commission approval.

. Civil Relief: These Rules shall not preclude or stay any form of civil relief, or
rights or defenses thereto, that may be available under state or federal law.

. Exemiption (Advice Letter): A Commission-jurisdictional utility may be
exempted from these Rules if it files an advice letter with the Commission
requesting exemption. The utility shall file the advice letter within 30 days
after the effective date of this decision adopting these Rules and shall serve it
on all parties to this proceeding. In the advice letter filing, the utility shall:

1. Attest that no affiliate of the utility provides services as defined by Rule I
B above; and

. Attest that if an affiliate is subsequently created which provides services
as defined by Rule Il B above, then the utility shall:

a. Notify the Commission, at least 30 days before the affiliate begins to
provide services as defined by Rule 1l B above, that such an affiliate
has been created; notification shall be accomplished by nieans of a
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letier to the Executive Director, served on all parties to this proceeding;
and _

b. Agree in this notice to comply with the Rules in their entirety.

H. Limited Exemption (Application): A California utility which is also a multi-
state utility and subject to the jurisdiction of othér state regulatory .

- commissions, may file an application, served on all parties to this proceeding,
requesting a limited exemption from these Rules or a part thereof, for |
transactions between the utility solely in its ¢apacity serving its jurisdictional
areas wholly outside of California, and its affiliates. The applicant has the
burden of proof. ‘ ' :

These Rules should be interpreted broadly, to effectuate our stated objectives
of fostering competition and protecting consumer interests. If any provision
of these Rules, or the application thereof to any person, company, or
circumstance, is held invalid, the remainder of the Rutles, or the a pplication of
such provision to other persons, companies, or circumstances, shall not be
affected thereby. :

ill. Nondis¢rimination ; L L ,

A. No Preferential Treatment Regarding Servi¢es Provided by the Utility:
- Unless otherwise authorized by the Commiission or the FERC, or permitted

by these Rules, a utility shall not: - '

1. r‘e_pr‘esenft that, as a result of the affiliation with the utility, its affiliates or
customers of its affiliates will receive any different treatment by the ulility

than the treatment the ulility provides to other, unaffiliated companies or
their customiers; or :

- provide its affiliates, or customers of its affiliates, any preference
(including but not limited to terms and conditions, pricing, or timing) |
over non-affiliated suppliers or their customers in the provision of
services provided by the utility. :

. Affiliate Transactions: Transactions between a utility and its affiliates shall
be limited to tariffed products and services, the sale or purchase of goods,

~ property, products or services made gencrally available by the utility or -

-~ affiliate to all market participants throtgh an open, competitive bidding .~

process, or as provided for in Sections V D and V E (joint purchasesand
corporate support) and Section VII (new products and services) belaiv,
provided the transactions provided for in Section VII comply with all of the
other adopted Rules. ' e
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. Provision of Supply, Capacity, Services or Information: Exceptas
provided for in Sections V D, V E, and Vi, provided the transactions
provided for in Section VI comply with all of the other adopted Rules, a
utitity shall provide access to utility information, services, and unused
capacity or supply on the same terms for all similarly situated market
participants. If a utility provides supply, capacity, services; or
information to its affiliate(s), it shall contemporancously make the offcring
available to all similarly situated market participants, which include all
competitors serving the same market as the utility’s affiliates.

. Offering of Discounts: Except when made generally available by the
utility through an open, competitive bidding process, if a utility offers a
discount or waives all or any part of any other charge or fee to its
affiliates, or offers a discount or waiver for a transaction in which its
affiliates are involved, the utility shall contemporancously make such
discount or waiver available to all similarly situated market participants.
The utilities should not use the “similarly situated” qualification to create
such a unique discount arrangement with their affiliates such that no
competitor could be considered similarly situated. All competitors
serving the same market as the utility’s affiliates should be offered the
same discount as the discount received by the affiliates. A ulility shall
document the cost differential underlying the discount to its affiliates in
the affiliate discount report described in Rule 11 F 7 below.

. Tariff Discretion: If a tariff provision allows for discretioniniits
application, a utility shall apply that tariff provision in the same manner
to its affiliates and other market participants and their respective
customers.

No Tariff Discretion: If a utility has no discretion in the application of a
tariff provision, the utitity shall strictly enforce that tariff provision.

. Processing Requests for Services Provided by the Utility: A utility shall
process requests for similar services provided by the utility in the same
manner and within the sante time for its affiliates and for all other market
parlicipants and their respective customers.

. Tying of Services Provided by a Utility Prohibited: A utility shall not
condition or othenwise tie the provision of any services provided by the
utility, nor the availability of discounts of rates or other charges or fees,
rebates, or waivers of terms and conditions of any services provided by the
utility, to the taking of any goods or services from its affiliates.
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D. No Assignment of Customers: A uhhty shall not assign customers to which
it curcently provides services to any of its affiliates, whether b)' default, direct
assigmment, option or by any other means, unless that means is equally
available to all competitors.

. Business Development and Cuslomer Relations: B\ccpl as otherwise
provided by these Rules, a utility shall not: »

1. provide leads toits affiliates;

2.

3.

solicit business on behalf of its affiliates;

acquire information on behalf of or to providc to its affiliates;

. share market analysis reports or any other types of proprietary or non-
. publicly available reports, including but not limited to market, forecast,
: p]anmng or stmteglc reports, with its affiliates;

. request authonzahon fron its customers to pass on customer mformanon

exclusively to its affiliates;

. give the appearance that the utili l)? speaks on behalf of its affiliates or that

7.

the customer will receive preferential treatment as a consequence of
conducting business with the affiliates; or

give any appearance that the affiliate speaks on behalf of the utility.

. Affiliate Discount Reports: If a utility provides its affiliates a discount,
rebate, or other waiver of any charge or fee associated with services provided
by the utility, the utility shall, within 24 hours of the time at which the service
provided by the utility is so provided, post a notice on its electronic bulletin
board providing the following information:

1.

2.

the name of the affiliate involved in the transaction;

the rate charged;

. the maximum rate;

. the time period for which the discount or waiver applies;
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. the quantitics involved in the transaction;

. the delivery points involved in the transaction;

. any conditions of requirements applicable to the discount or waiver,and a_
documentation of the cost differential underlying the discount as required

in Rule 111 B 2 above; and

. procedures by whlch a nonaffiliated entity may request a conparable
offer.

A uhhty that provldes an afhllate a dlscounted rate, rebate, or other waiver iofa charge
or fee associated with services provided by the uhllty shall maintain, for each bllhng
period, the followmg information:

9. the name of the entity bemg prov:ded services provided by the utility in
the transaction;

10. the affiliate’s role in the transaction (i.c., shipper, marketer, supplier,
seller);

11. the duration of the discount or waiver;

12. the maximum rate;

13. the rate or fee actually charged during the billing period; and

14. the quantity of products or servi¢es scheduled at the discounted rate
during the billing period for each delivery point.

All records maintained pursuant to this provision shall also conform to FERC rules
where applicable.

IV. Disclosure and Information
A. Cuslomer Information: A utility shall provide customer information to its

affiliates and unaffiliated entities on a strictly non-discriminatory basis, and
only with prior affi rntative customer written consent.

. Non-Customer Specnfuc NOn-Publnc InfOrmallon A uhhty shall make non-
custonier specific non-public information, mcludmg but not limited to
information about a utility’s natural gas or electncnty purchases, ales or
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operations or about the utility’s gas-related goods or services, electricity-
related goods or services, available to the utility’s affiliates only if the uhhty
makes that information contemporancously available to all other service
providers on the same terms and conditions, and keeps the information open
to public inspection. Unless othenwise provided by these Rules, a utility
continues to be bound by all Commission-adopted pricing and reporting
guidelines for such transactions. Utilities are also permitted to exchange
proprietary inforniation on an exclusive basis with their affiliates, provided
the utility follows all Commission-adopted pricing and reporting gmdclmc-s
for such transactions, and it is neoeqsary to exchange this information in the
provision of the corporate support services permltled by Rule V E below.
The affiliate’s use of such proprictary information is limited to use in
conjunction with the permitted corporate support services, and is not
permitted for any other use. Nothing in this Rule precludes the exchange of
information pursuant to 2.97-10-031.

C. Service Provider Information:

1. Except upon request by a customer or as otherwise authorized by the
Commission, or approved by another governmental body, a utility shall
not provide its customers with aiy list of service providers, which
includes or identifies the utility’s affiliates, regardless of whether such list
also includes or identifies the names of unaffiliated entities. A utility shall
submit lists approved by other govemmental bodies in the first semi-
annual advice letter filing referenced in Rule IV.C.2 following such
approval, but may provide customers with such lists pending action on
the advice letter.

. If a customer requests information about any affiliated service provider,
the utility shall provide a list of all providers of gas-related, electricity-
related, or other utility-related goods and services operating in its service
tercitory, including its affiliates. The Commiission shall authorize, by
semi-annual utility advice letter filing, and either the utility, the
Commission, or a Commission-authorized third party provider shall
maintain on file with the Commission a copy of the most updated lists of
service providers which have been created to disseminate to a customer
upon a customer’s réquest. Any seivice provider may request that it be
included on such list, and, barring Conumission direction, the utility shall
honor such request. Where maintenance of such list would be unduly
burdensome due to the number of service providers, subject to
Conmmission approval by advice letter filing, the utility shall direct the
customer to a gencrally available listing of service providers (e.g., the
Yellow Pages). In such cases, no list shall be provided. If there isno
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Commission-authorized list available, utilities may refer customers toa
generally available listing of service providers (e.g., the Yellow Pages.)
The list of service providers should make clear that the Commission does
not guarantee the financial stability or service quality of the service
providers listed by the act of approving this list.

D. Supplier Information: A utility may provide non-public information and
data which has been received from unaffiliated suppliers to its affiliates or
non-affiliated entities only if the uhltty first obtains written affirmative
authorization to do so from the suppilicr. A utility shall not actively solicit the
release of such information exclusively to its own affiliate in an effort to keep
such information from other unaffiliated entities.

. Affiliate-Related Advice or Assistance: Except as otherwise provided in
these Rules, a utility shall not offér or provide customers advice or assistance
with regard to its affiliates or other service providers.

. Record-Keeping: A utility shall maintain contemporaneous records
docunenting all tariffed and nontariffed transactions with its aﬁlhates,
including but not limited to, all waivers of tariff or contract provisions and all
discounts. A utility shall maintain such recoids for a minimum of three years
and longer if this Commission or another government agency so requires.
The utility shall make such records available for third party review upon 72
hours’ notice, or at a time mutually agrecable to the utility and third party.

If D.97-06-110 is applicable to the information the utility seeks to protect, the
utility should follow the procedure set forth in D.97-06-110, except that the
utility should serve the third party making the request in a manner that the
third party receives the utility’s D.97-06-110 request for confidentiality within
24 hours of service.

. Maintenance of Affiliate Contracts and Related Bids: A wutility shall
maintain a record of all contracts and related bids for the provision of work,
products or services to and from the utility to its affiliates for no less than a
period of three years, and longer if this Commission or another government

agency so requires.
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H. FERC RepOrting Requnremenls To the extent thal reporting rules m‘uposed
by the FERC require more detailed information or nmore expeditios
reporting, nothing in these Rules shall be eonslrued as modifying the FERC

rules.

V. Separation

A. Corporate Enutles A uhhty and its afhhates shall be separate corporate
_entities, . L

B. Books and Records A uhht)' and lls afflhates shall Leep separatc books and
records. , _

1. Utility books and records shall be l\ept in accordance wnth appllcable
Uniform System of Accounts (USOA) and Generally Acéepted Accounting

Proéedures (GAAD).

. The book> and reéords of afﬁhates shall be open for exammahon by the
Conimission and its staff consistent with the prows:ons of Public Uhhhes

Code Section 314.

. Sharmg of Plant, Fac:lmes, Equnpment or Costs A uhhty shall ot share
office space, office equipment, services, and Systems with its affiliates, nor
shall a utility access the computer or information systents of its affiliates or
allow its affiliates to access its ‘computer or information systeins, except to the

~ extent appropriate to perform shared corporate support functions permitted
under Section V E of thes¢ Rules. Physical separation requnred by this rule
shall be ac<:omplnshed preferably by having office space in a separate
bulldmg, or, in the alternative, through the use of separate elevator banks
and/or security-controlled access. This’ pl’OVlSlOn does not preclude a utility
from offering a ]omt service provided this service is authorized by the
Commission and is available to all non-affiliated service providers on the
same terms and conditions (e.g., joint billing services pursuant to - "
D.97-05-039). .

. Joint Purchasés: T o the extent not precluded by any other Rule, the uhhhes oo

_ and their affiliates may make ]omt purchases of good and services, butnot -
‘those associated with the traditional uhhty merchant function. For pllrpose -
of these Rules, to the extent that a utility is engaged in the marketing of the
commodity of electncnty or natural gas to custOmers, as 0pposed to the -
marketing of transmission and distribution services, it is engaging in’
merchant functions. Examples of permissible joint purchases include joint
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purchases of office supplics and telephone services. Examples of joint
purchases not permitted include gas and electric purchasing for resale,
purchasing of gas transportation and storage capacity, purchasing of electric
transmission, systems operations, and marketing. The utility must insure that
all joint purchases are priced, reported, and conducted in a manner that
permits clear identification of the ulility and affiliate portions of such
purchases, and in accordance with applicable Comniission allocation and
reporting rules.

. Corporate Support: As a general principle, a ulility, its parent holding
company, or a separate affiliate created solely to perform corporate support
services may share with its affiliates joint corporate oversight, governance,
support systems and personnel Any shared support shall be priced,
reported and ¢onducted in accordance with the Separation and Information
Standards set forth herein, as well as other applicable Commission pricing
and reporting requirements.

As a general principle, such joint utilization shall ret allow or provide a
means for the transfer of confidential information from the utility to the
affiliate, create the opportunity for preferential treatment or unfair

competitive advantage, lead to customer confusion, or create siguificant
opportunities for cross-subsidization of affiliates. In the compliance plan, a
corporate officer from the utility and holding company shall verify the
adequacy of the specific mechanisms and procedures in place to ensure the
utility follows the mandates of this pamgraph, and to ensure the utility is not
utilizing joint corpomlL support services as a conduit to circumvent these
Rules.

Examples of services that may be shared include: payroll, taxes, sharcholder
services, insurance, financial reporting, financial planning and analysis,
corporate accounting, corporate security, human resources (compensation,
benelits, employment policies), employee records, regulatory affairs,
lobbying, legal, and pension management.

L\amples of services that may not be shared include: employee recruiting,
engincering, hedging and financial derivatives and arbitrage services, gas and
electric purchasing for resale, purchasing of gas transportation and storage

capacity, purchasing of electric transmission, system operations, and
marketing.
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F. Corporate Identification and Adverhsmg

1.

A utility shall not trade upon, promote, or ad\'ertxse its affiliate’s
affiliation with the utility, nor allow the utility name or logo to be used
by the affiliate or in any ntaterial circalated by the affiliate, unless it
discloses in plain legible or audible language, on the first page or at the
first point where the uhhty name or logo appears that:

a. the affiliate “is not the saime Company asfie. PG&E Edlson, the Gas
Company, etc] ‘the utility,”;

. the afhhale is not regu!ated by the California Public Utllmes
Commission; and

"you do ot have to buy [t‘he afflhate s} products in order to continue
to receive quality regulated services from the utility.”

”l’he apphcalton of the name/ logo dlsclalmer is lmnted to the use of the
name or logo in Cahfomla

A uhhty lhrough action or words, shall not reprcsent that, as a result of
the affiliate’s affiliation with the utlht), its affiliates will receive any
different treatment than other service providers.

A uhllty shall not offer or provide to llS affiliates ad\'crhsmg spacein -

utility billing envelopes or any other form of utility customer written
communication unless it provides access to all other unaffiliated service
providers on the same terms and conditions.

A utility shall not participate in ]omt adw ethsmg or joint markelmg with
its affiliates.. This prohibition means that utilities may not engage in
activities which include, but are not limited to the following:

a. A utility shall not partnc:pate with its affiliates in joint sales calls,
through joint call centers or othenwise, or joint propﬂsals (including
responses to requests for proposals (REPs)) to existing or potential
customers. Ata customer’s unsolicited request, a utility may -
part:cnpate, ona nondlsa:mmatory basis, in non-sales meetmgs o
with its affiliates or any other market participant to discuss technical
or operational Subjects regarding the utility’s provision of
transportation service to the customer;




R.97-01-011,1.97-04-012 COM/RB1JXK/sid

APPENDIX B
Page 13

Excep! as otherwise provided for by these Rules, a ulility shall not
participate in any joint activity with its affitiates. The term “joint
activities” includes, but is not limited to, advertising, sales,
marketing, communications and correspondence with any existing
or potential customer;

A wtility shall not participate with its affiliates in trade shows,
conferences, or other information or ntarketing events held in
California.

A utility shall not share or subsidize costs, fees, or payments withits
affiliates associated with research and development activities or
investment in advanced technology research.

G. Employees:

1. Except as permitted in Section V E (corporate support), a utility and its
affiliates shall not jointly employ the same employees. This Rule
prohibiting joint employees also applies to Board Directors and corporate
officers, except for the following circumstances: In instances when this
Rule is applicable to holding companies, any board member ot corporate
officer may serve on the holding company and with either the utility or
affiliate (but not both). Where the utility is a multi-state utility, is not a
member of a ho]dmg company structure, and assumes the corporate
governance functions for the affiliates, the p[‘Ohlblthl‘I against any board
member or corporate officer of the ulility also serving as a board membet
or corporate officer of an affiliate shall only apply to affiliates that operate
within California. In the case of shared directors and officers, a corporate
officer from the utility and holding company shall verify in the utility’s
compl:ance plan the adequacy of the specific mechanisms and procedures
in place to ensure that the utility is not utilizing shared officers and
directors as a conduit to citcumvent any of these Rules. In its compliance
plan required in Rule VI, the utility shall list all shared directors and
ofticers between the utility and affiliates. No later than 30 days following
a change to this list, the utility shall notlfy the Commiission’s Energy
Division and the parties on the service list of R97-04-011/1.97-04-012 of
any change to this list.

. All employee movement between a utility and its affiliates shall be
~consistent with the following provisions: ]

a. A utility shall track and report.t() the Commission all employee
movement between the utility and affiliates. The utility shall report
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this information annually pur"suant to our Affiliate Tranéachon
Reporting Decision, D.93-02-016, 48 CPUC2d 163, 171- 172 and 180
(Appendix A, Section I and Section I H.).

Once an employee ofa uhhty becomes an emp!O) ce of an affiliate,
the employee may not retumn to the uhhly for a period of one year.

~ This Rule is inapplicable if the affiliate to which the employee
transfers goes out of business dunng the one-year period. In the

event that such an employce returns to the utility, such employee

~ cannot be retransferced, reassigned, or otherwise employed by the
affiliate for a period of two years. Employees transferrmg from the
uuhty to the affiliate are expressly prohibited from using information
gained from the utility in a discriminatory or exclusive fashion, to the
benefit of the affiliate or to the detriment of other unaffiliated service

providers.

When an employeec of a utlhty is transferred assigned, or otherwlse
employed by the affiliate, the affiliaté shall make a one-tine payment
to the utility in an amouit eqm\'alent to 25% of the employee’s base
annual compensation, unless the utility ¢an demonstrate that some
lesser percentage (equal to at least 15%) is appropriate for the class of
employee included. In the linited case where a rank-and-file (non-
executive) employee s position is eliminated as a result of electric
industry restructuring, a uhllty may demonstrate that no fee or a
lesser percentage than 15% is appropriate. The Board of Directors
must vote to classify these employees as “impacted” by electric
restructuring and these employees must be transferted no later than
December 31, 1998, eXCept for the transfer of enployees working at
divested plants. In that mstance, the Board of Directors must vote to
classify these employees as “impacted” by electric restructuring and
these employees nust be transferred no later than within 60 days
after the end of the O&M contract with the new plant owners. All
such fees paid to the utnhty shall be accounted for in a separate

- mentorandum account to track them for future ratemaking t-eatment
(i.e. credited to the Electri¢ Revenue Ad; justment Account or the Core
and Non-core Gas Fixed Cosl Accounts, or other ratemakmg
treatment, as appropnate), on an annual basis, or as otherwise
necessary to ensure that the utlhty s ratepayers teceive the fees. This
transfer payment provision will not apply to ¢clérical workers. Nor
will it apply to the initial transfer of employees to the utility’s
holding company to perform corporate support functions ortoa
separate affiliate pcrformmg corporate support functions, provided
that that transfer is made during the initial lmplémentallon period of
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these rules or pursuant to a § 851 application or othetr Commission
proceeding. However, the rule will apply to any subsequent
transfers or assignments between a utility and its affiliates of all
covered employecs at a later time.

Any utility employee hired by an affiliate shall not remove or
otherwise provide information to the affiliate which the affiliate
w ould othenwise be precluded from having pursu ant to these Rules.

A uhllty shall not make temporary or intérmittent assignnients, or
rotations to its energy marketing affiliates. Utility employees not
involved in marketing may be used on a témporary basis (less than
30% of an employee’s chargeable time in any ¢alendar year) by
afhhatcs not engaged in energy marketing only if:

i. All such use is documented priced and reported in ac¢0rdance
with these Rules and existing Commission reporhng requlrements,
except that when the affiliate obtains the services of a non:
executive employee, coimpensation to the utility should be prlcod
at a minimum of the greater of fully loaded cost plus 10% of direct
labor ¢ost, or fair market value. When the affiliate obtains the
services of an executive employee, conipensation to the utility
should be priced at a minimum of the greater of fully loaded cost -
plus 15% of direct labor ¢ost, or fair market value.

i. 'Utiiil)" nieeds for ulility employees always take priority over any
affiliate requests;
i. No more than 5% of full time equivalent utility employees may be

on loan at a given time;

iv. Utility employees agree, in writing, that they will abide by these
Affiliate Transaction Rules; and

. Affiliate use of utility emplo) ces must be conducted pursuanttoa’
written agreement approved by appropriate utility and afﬁhate :
officers.

H. Transfet of Goods and Serv:ées To the éxtent that these Rules do not
prohibit transfers of goods and services betiveen a utility and its affiliates,
and except for as prowded by Rule V.G 2.e, all such transfers shall be subject
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to the following pricing provisions:

1. Transfers from the utility to its affiliates of goods and services produced,
purchased or developed for sale on the open market by the utility will be
priced at fair market value.

. Transfers from an affiliate to the utitity of goods and services produced,
purchased or developed for sale on the opent market by the affiliate shall
be priced at no more than fair market value.

- For goods or services for which the price is regulated by a state or federal
agency, that price shall be deemed to be the fair market value, except that
in cases where more than one state commission regulates the price of
goods or services, this Commission’s pricing provisions govern.

. Goods and services produced, purchased or developed for sale on the
open market by the utility will be provided to its affiliates and unaffiliated
companies on a nondiscriminatory basis, except as otherwise required or
permitted by these Rules or applicable law.

.- Transfers from the utility to its affiliates of goods and services not
produced, purchased or developed for sale by the utitity will be priced at
- fully loaded cost plus 5% of direct labor cost.

. Transfers from an affiliate to the utility of goods and services not _
produced, purchased or developed for sale by the affiliate will be priced at
the lower of fully loaded cost or fair market value.

VI. Regulatory Oversight

A. Compliance Plans: No later than December 31, 1997, each utility shall file a
compliance plan demonstraling to the Conumission that there are adequate
procedures in place that will preclude the sharing of information with its
affiliates that is prohibited by these Rules. The utility should file its
compliance plan as an advice letter with the Comimission’s Energy Division
and serve it on the parties to this proceeding. The wtility’s compliance plan
shall be in effect between the filing and a Commiission determination of the
advice letter. A utility shall file a compliance plan annually thereafter by
advice letter served on all parties to this proceeding where there is some
change in the compliance plan (i.e., when a new affiliate has been created, or
the utility has changed the compliance plan for any other reason).
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B. New Affiliale Compliance Plans: Upon the creation of a new affiliate which
is addressed by these Rules, the ulility shall immediately notify the
Commission of the creation of the new affiliate, as well as posting notice on
its clectronic bulletin board. No later than 60 days after the creation of this
affiliate, the utility shall file an advice letter with the Energy Division of the -
Cominission, served on the parties to this proceeding. The advice letter shall

“demonstrate how the utility will implement these Rules with respect to the
new affiliate.

. Affiliate Audit: No later than December 31, 1998, and every year thereafter,
the utility shall have audits performed by independent auditors that cover
the calendar year which ends on December 31, and that verify that the utility
is in compliance with the Rules set forth herein. The utilities shall file the
independent auditor’s report with the Commission’s Energy Division
beginning no later than May 1, 1999, and serve it on all parties to this
proceeding. The audits shall be at sharcholder expense.

. Witness Availability: Affiliate officers and employces shall be made'
available to testify before the Commission as necessary or required, without
subpoena, consistent with the provisions of Public Utilities Code Section 314.

Vil. Utility Products and Services
A. General Rule: Except as provided for in these Rules, new products and
services shall be offered through affiliates.

B. Definitions: The following def initions apply for the purposes of this section
(Section V1) of these Rules:

1. “Category” refers to a factually similar group of products and services
that use the same type of utility assets or capacity. For example, “leases of
land under utility transmission lines” or “use of a utility repair shop for
third party equipment repair” would each conslitute a separate product or

service category.

. "Existing” products and services ate those which a utility is offering on
the effective date of these Rules.

. “Products” include use of property, both real and fhlellectual, other iha_n :
those uses authorized under General Order 69-C.

. “Tariff” or “tariffed” refers to rales, terms and conditions of services as
approved by this Commission or the Federal Energy Regulatory
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Commiission (FERC), whether by traditional tariff, approved contract or
other such approval process as the Commiission or the FERC may deem
appropriate.

C. Utility Products and Services: Except as provlded in these Rules, a wtility
shall not offer nontariffed products and services. In no event shali a utility
offer natural gas or electricity commodity service on a nontariffed basis. A
utility 1nay only offer for sale the followmg products and services:

L3

1. Existing producls and services offered by the utlhty pursuanl to tariff;

2. Unblmdled versions of e)ushng uhhty producls and services, with the
unbundled versions being offered on a tariffed basis; -

. New products and services that are offered on a tariffed basis; and

. Products and sen'}ccs which are offered on a nontariffed basis and which
meet the following conditions:

a. The nontariffed product or service utilizes a portion of a utility asset or

capacily;

. such asset or capacnty has been acqlured for the purposc of and is
necessary and useful in providing tanffed uhhty services;

. theinv olved portion of such asset or capacity may be u<ed to'offer the
product or service on a nontariffed basis without adveisely affectmg
the cost, quahly or rehab:l:ty of (anffed utility products and services;

. the products and services ¢an be marketed with minimal or no
incremental ratepayer capital, minimal or no new forms of liability or
business risk being incurred by utility ratepayers, and no undue
diversion of utility management attention; and

The uﬁlity’s offering of such nontariffed product or service dees not
violate any law, regulation, of Commission policy regarding
anticompetitive practices.

' D. ‘Conditions Precedent to Offermg New Products and Services: 'nns Rule’
does not fepresent an endorsement by the Commission of any particular
nontariffed utility product or service, A ulility may offer new nontariffed
products and services only if the Commission has adopted and the utility has
es!abhshed
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. A mechanism or accounting standard for allocating costs to cach new
product or service to prevent cross-subsidization between services a
ulility would continue to provide on a tariffed basis and those it would
provide on a nontariffed basis;

. A reasonable mechanism for treatment of benefits and revenues derived
from offering such products and services, except that in the event the
Conwmission has already approved a performance-based ratemaking
mechanism for the utility and the utility seeks a different sharing
mechanism, the utility should petition to modify the performance-based
ratemaking decision if it wishes to alter the sharing mechanism, or clearly
justify why this procedure is inappropriate, rather than doing so by
application or other vehicle.

. Periodic reporling requirenients regarding pertinent information related
to nontariffed products and services; and

. Periodi¢ auditing of the costs allocated to and the revenues derived from

nontariffed products and services.

E. Requirement to File an Advice Letter: Prior to offering a new category of
nontariffed products or services as set forth in Section VIi C above, a utility
shall file an advice letter in compliance with the following provisions of this

paragraph.

1. The advice letter shalil:

a. demonstrate compliance with these rules;

b. address the amount of utility assets dedicated to the non-utility
venture, in order to ensure that a given product or service does not
threaten the provision of utility service, and show that the new
product or service will not result in a degradation of cost, quality, or
reliability of tariffed goods and services;

demonstrate that the utility has not received competition transition
charge (CTC) recovery in the Transition Cost Proceeding,

A.96-08-001, or other related CTC Commission proceeding; for the
portion of the uhlat)f asset dedicated to the non-utility venture; and

address the potential impact of the new product or service on
competition in the relevant market, including but not limited to the
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degree in whlch the relevant market is already competitive in nature
and the degree to which the new category of producls or services is
projected to affect that market.

be served on the service list of Rulemaking 97-04-011/Investigation
97-04-012, 43 well as on any other party appropriately designated by
the rules governing the Commission’s advice letter process.

2. For categones of nontanffed prod ucts or services targeted and offered to

less than 1% of the nuniber of custoniers in the utility’s customer base, in
~ the absence of a protest alleging non-contpliance with these Rules or any

law, regulation, decision, or Comniission policy, or al!egahons of harm,
the utility may comimence offenng the product or service 30 days after
submission of the advice letter.” For categories of nontariffed products or -
services targetecl and offered to 1% or more of the number of customers in
the utility’s customer base, the utility may commence offering the product
or service after the Commission approves the advice letter through the
normal advice letter process.

A protcst of an advice letter fllcd in accordance with this paragraph shall
include:

a. Anexplanation of the specnflc Rules, or any law, rcgulahon, decnsxon
or Commission policy the utility will allegedly violate by offering the
proposed product or service, with reasonable factual detail; or

b. Anexplanation of the specific harm the protestant will allegedly suffer.

. If such a protest is filed, the utility may file a motion to dlsmlss the protest
within 5 working days if it believes the protestant has failed to provide the
mininium grounds for protest required above. The protestant has 5
working days to respond to the motion.

. The interttion of the Coninission is to make its best reasonable efforts to
rule on such a motion to disniiss promptly. Absent a ruling granting a
molion to dismiss, the utility shall begin offering that catégory of products
and services only after Commission approval through the normal advice
letter process.

E.: Emslmg Offerings: Unless and until furlher Commission order to the
contrary as a result of the advice letter filing or otherivise, a ulility that is
offering tariffed or nontariffed products and sezvices, as of the effective date
of this decision, may ¢ontinue t6 offer such products and services, provided
that the utility complies with the cost allocation and reporting tequirements
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in this rule. No later than January 30, 1998, cach utility shall submit an advice
letter describing the existing products and services (both tariffed and
nontariffed) currently being offered by the utility and the number of the
Commission decision or advice letter approving this offering, if any, and
requesting authorization or continuing authorization for the utility’s
continued provision of this product or service in compliance with the criteria
sct forth in Rule VII. This requirement applics to both existing products and
services explicilly approved and not explicitly approved by the Commission.

. Section 851 Application: A utility must continue to comply fully with the
provisions of Public Utilities Code Section 851 when necessary or useful
wtility property is sold, leased, assigned, mortgaged, disposed of, or
otherwise encumbered as part of a nontariffed product or seivice offering by
the utility. If an application pursuant to Section 851 is submitted, the utility
need not file a separate advice letter, but shall include in the application those
iteris which would othenvise appear in the advice letter as required in this

Rule.

. Periodic Reporting of Nontariffed Products and Services: Any utility
offering nontariffed products and services shall file periodic reports with the
Commiission’s Energy Division twice annually for the first two years
following the effective date of these Rules, then annually therealter unless
otherwise directed by the Commiission. The utility shall serve periodic
reports on the service list of this proceeding. The periodic reports shall
contain the following information:

1. A description of each existing or new category of nontariffed products
and services and the authority under which it is offered;

. A description of the types and quantities of products and services
contained within each category (so that, for example, “leases for
agricultural nurseries at 15 sites” might be listed under the category
“leases of land under utility transmission lines,” although the utility
would not be required to provide the details regarding each individual

lease);

. The costs allocated to and revenues derived from each category; and

. Current information on the proportion of relevant utility assets used to
offer each category of product and service.

Offering of Nontariffed Products and Services to Affiliates: Nontariffed
products and services which are allowed by this Rule may be offered to
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- utility a_frfiliates only in compliance with all other provisions of these Affiliate
Rules. Similatly, this Rule does not prohibit affiliate transactions which are
othenwise allowed by all other provisions of these Affiliate Rules.

(END OF APPENDIX B)
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COMMISSIONERS HENRY M. DUQUE AND JESSIE J. KNIGHT, Ir.,
- DISSENTING IN PART:

We fully support the decision, with one éxcéplién. The alternate pages sponsored
by Commissioner Duque would have adopled a narrower deﬁhilio_n of “temporary” for
purposes of temporary or inlemﬁueﬁt assignment of utility cmplt)yeés to certain affiliates.
Because of the nature of utility work there will nécessalji_ly be some hrjdemtilizélion of
employces during non-peak time periods. Therefore we believe that it is appropriate to
allow some temporary use of utility employees by affiliates. However, the ﬁtility should
not be viewed as a source of employees by affiliates, instead the utility should be staffed
to conduct utility business. We simply believe that 30% of an employee’s time is an

excessive amount t6 be considered temporary. The altermate pages allowed for 8.5% of a

utility employee's time to be assigned to an affiliate, which appioximates one month.
This would allow the utility to smodth the peaks and valleys of utility work while

discouraging excess staffing.
For these reasons, we file this partial dissent rega}ding the definition of

“temporary™.

Dated August 6, 1998 at San Francisco, California.

He: ﬁE.Duque = ie J. Kni .
Commtsioner . Commisstoner




