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Decision 98-08-040 August 6, 1998

BEFORE THE PuBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Investigation on the 0 @“\}i\ LA\\\'L
Commniission’s own motion into the \]D ~ ] -

operations and practices of affiliated
companies Fulure Net, Inc. and Future 1.98-04-033

Net Online, Inc., dba Future Electric (Fited April, 23 1998)
Network, and individuals in control of '
operations: Alan Setlin and Larry Huf,
Respondents.

ORDER DENYING REHEARING OF 1.98-04-033

L. SUMMARY -

In this order we deny the application for rehearing of Order

Instituting Investigation 98-04-033 (OIl Order) filed by Alan J. Setlin, FutureNet,
Inc. and FutureNet Online, Inc. As we explain below, there is no legal impediment
to our comnicncing these proceedings. The statutory scheme includes unregistered
entities within the scope of our authorily. Moreover, the allegation that we may not
decide registration questions, even if true, does not demonstrate that it was error to
commence this proceeding. In accordance with well-established legal principles,
that claim will be taken up in our ultimate decision, following the completion of

administrative proceedings.
II. BACKGROUND

Recent legistation and regulatory ¢forts have dramatically changed
the way electricity is generated and sold in California. (Cf,, AB 1890, stats. 1996
ch. 854; SB 477, stats. 1997 ch. 275.) Instead of an industry composed only of
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traditionally-regulated, monopoly public utilitics, California now has a system of
generation competition. In this new market, ordinary ¢onsumers' can choose to

buy electricity from a variety of different sellers. (Pub. Util. Code, § 365 subd.
(b).) These scllers include both public utititics and new cntrants into the clectricity
market called “electrical service providers” or “ESPs.” This Commission continues
to regulate public utilitics under the established framework, and it regulates new
entrants under a “system of registration and consumer protection” cnacted in SB
477. (Cf., Pub. Uiil. Code, § 391, subd. (§).)

The staff of our Consunter Services Di\'isidh'(CSD) began scckiﬁg
information about the operations of The Future Electronic Network, FutureNet
Onling, Ine. and FutureNet, Inc. (collectively, FutureNet) after receiving a number
of telephone calls from consumers asking if FutureNet was a “registered” ESP.
Public Utilitics Code section 394,? part of SB 477°s s.ystrc‘m of registration and
consumer protection, requires “cach entity offering electrical service to residential
and small commetcial customers '[lo] register with the commission.” [t is
undisputed that FutureNet has not registered with this Commission.

The FutureNet family of companies engages in a number of different
Y P 2

businesses. Relevant here, FutureNet was oftering consumers the opportunity to

buy clectricity from an ESP with which it had a contractual relationship. It also
offered consumers the ability to sell the ESP’s electricity services. For ninely-nine
dollars a consumer could become a “power representative.” For onte thousand
dollars a consumer could become an “‘executive director.” Both power
representatives and exceulive directors were to be paid based on a system that took
into account not only how much electricity their customers bought from the ESP,

but also their position in a “matrix” relationship with other sales representatives. In
p

'"These consuniers fall into the residential and small commerual customer classes and are
referred to as such in electric restructuring legislation and in many of our decisions.

* All section references are to the Public Utilities Code unless othenwise specified.
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addition, exccutive directors® pay was to be based on how many new exceutive
directors they recruited.

In February, 1998, the Federal Trade Comumission (FTC) began an
investigation into FutureNel. The FTC belicved FutureNet operated as an illegal
pyramid scheme. The FTC obtained a temporary restraining order (TRO) against
FutureNet in the United States District Court for the Central District of Califomia,
Westem Division in Civil No. 98-1113 GHK (AJx) on February 23, 1998. This
TRO was modified at FutureNet’s request on March 6, 1993.

ARter reviewing the circumstances surrounding FutureNet, CSD
asked the Comimission to begin a formal investigation into the activities of
FutureNet and various individual respondents. On April 23, 1998 we began this
proceeding, .1.98-04-033, by issuing the Ol Order challenged by the application
for rehearing. The application for rehearing alleges jurisdictional grounds of error.
Setlin and FutureNet raised similar issues in the context of the ongoing
administrative proceedings, in a pleading entitled “Statement of Jurisdictional
Objections,” filed May 27, 1998. CSD responded to this pleading on June 8, 1998.

An Assigned Comntissioner’s and Assigned Administrative Law
Judge’s Ruling, issued June 11, 1998, determined not to impose interim
restrictions on FutureNet’s operations until it was clear we had authority to do so.
Thus the ruling indicated we would resolve jurisdictional issues before we ordered
interim relief. On June 22, CSD and FutureNet settled the interim relicfissues. The
scttlement does not concede legal or factual issues, but provides for significant
interim limitations on FutureNet’s operations during the pendency of these
proceedings. A Presiding Officer’s Decision approving the proposed settlement

was mailed on July 6, 1998. Now that interim relief has been agreed to by the

pariies, the matter before us is an investigation into the merits of CSD’s allegations

in which permanent, prospective relief as well as sanctions for past conduct, if

found to have been illegal, will be considered.




1.98-04-033

NI, DISCUSSION
As its name states, the OIl Order is an order that institutes an

investigation. The Ol Order commences proceedings, sets a hearing date, and
requires the named respondents (Respondents) to preserve and produce documents.
Thus the Ol Order merely began this investigation; it did not dispose of any
issues. The application for rehearing alleges the OII Order is in error because our
authority does not cover unregistered entities. The application also claims that we
do not have authority to determine whether or not Setlin or FutureNet should have

registered as an ESP,

Because the Oll Order is not a decision that resolves issues, the

question presented is whether it was ervor to commence these proceedings. The
application’s jurisdictional claims do not show this kind of error for lwo reasons.
First, contrary to the application’s assertions, SB 477 explicitly gfants us authority
to institute an investigation naming partics like Setlin and FutureNet as
respondents. Second, general principles of administrative law do not allow partics
to terminate administrative proceedings prematurely by alleging jurisdictional
uncertainty. In such a situation, an agency may lawfully commence proceedings
and address jurisdictional questions in its final decision, which is the only decision
an aggricved parly may challenge.

We read California’s electric restructuring legistation to grant us
clear authority to commence an Oll naming untegistered entities as respondents.
Traditionally, this Commission has had jurisdiction over “every corporation or
person” involved in or facilitating the “production, generation, transmission,
delivery, or furnishing of electricity.” (Pub. Util. Code, §§ 216, 217, 218.) This
public-utilities related jurisdiction is pervasive, covering every aspect of an
clectrical corporation’s operations. In the words of the California Supreme Court,
this “jﬁrisdiction is extensive, and the commission is obliged to exercise it.”

(Richtield Oil Corp. v. Public Utilities Com. (1960) 54 Cal.2d 419, 431.)
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As part of California’s deregulation cftort, AB 1890 has excmpted
certain of the anticipated new participants in the restructured electricity market
front such pervasive regulation. (Pub. Util. Code, § 216, subd. (i).) Instead, we
regulate these new market participants under SB 477’s system of registeation and
consumer protection.’ This system provides us with licensing-like authority over
some of these non-utilitics. (Cf., Pub. Utl. Code, § 394 subd. (¢).) In addition, we
have consumer protection authority over all market participants, including entities

that have not registered. We are to issue “public alerts” about companies

altempting to provide service in manner that is “unauthorized or fraudulent.”®

Section 394.2, subdivision (a), also provides: “Where the commission reasonably
suspects a pattem of customer abuses, the commission may, on its own motion,
initiate investigations into the activities of entities oftering electrical service.”
Section 394.2 does not limit the Commission to investigations only
of registered ESPs. The phrase “entities offering electrical service™ is entirely
unqualitied and must be read to refer to anyone who makes such an offer of
service.® In Proposed Policies Goveming Electric Restructuring, etc. (Consumer
Protection) [D.98-03-072) (1998) __ Cal.P.U.C 2d. _, we considered these issues

and established that our authority extended to non-registered entities and entities

offering service to large commercial and industrial customers. We also considered
the mechanics of such an investigation, noting that our subpoena power under
section 311 and 312 gave us authority to require even non-registered entities to

provide access to documents when an investigation was opened.

3 SB 477, a clean-up bill, revised and expanded several provisions of AB 1890.
! Section 392 contains this mandate and defines “unauthorized or fraudulent.”

*If the application means to su gﬁe.st that we have no authority because FutureNet was ot
offering electrical services it cerfainly does not demonstrate érror in the Oll Order, As
discussed below, the principle of exhaustion of administrative remedies indicates thal
determination must be made in the course of this rocecding, based on the facts

presented. This claim provides no basis to prevent the proceeding from stariing.
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As this discussion indicates, the application’s claim that we have no
authority over those exempt from pervasive tegulation as public wtilities until they
register has no merit. The application bases its claim on the proposition that “no
provision of Article 12 {i.¢., sections 394-396) authorizes the Commission to
excrcise any jurisdiction over a non-public utility unless that entity is a ‘registered
enlity.” (Application, p. 5 (emphasis in original).) However, both sections 392 and
394.2 grant such authority. We specifically have authority to issue orders such as
the Ol Order, i.c., to initiate investigations on our own motion.

Since the Legislature has granted us authority to investigate those
exempt from regulation as pubdlic utilities by virtue of section 216(i), even if they
are unregistered, we may make Setlin and FutureNet fespondents inan Ol
proceeding. Notwithstanding the application’s discussion of the constitutional and
statutory bases of our jutisdiction, this grant of authority is proper. The Le’gislaturc
may confer upon us authority in addition to the regulation of designated public
utilities as long as the authority conferred is cognate and germane to utilities
regulation. (Cal. Const,, art. X1I, § 5; People v. Westem Airlines (1954) 42 Cat.2d
621, 634; Morel v. Railroad Com. (1938) 11 Cal.2d 488.)

Nevertheless, the application also claims that the Oll Order is in

error because we cannot consider issues related to registration. The application
interprets seclion 394°s registration requirement in a way that establishes the
Superior Court as the venue for all registration disputes. This interpretation places
great emphasis on the fact that the language creating the registration requirenient is
not accompanied by a statement indicating where the law is to be enforced. The
application reads into this absence of accompanying language a requirement that

all registration claims be litigated in a court of general jurisdiction.

This claim goes too far. Scction 394 does not contain any explicit

requirement that the registration requirement be judicially administered. Rather, it

establishes the registration requirement as one aspect of the Commission-
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administered system of registration and consumer protection. This suggests that we
should have responsibility for determining such matters. In addition, clectricity
services are within our area of expertise and many companies in the clectricity
industry are designated as public utilities. Commission administration of the
registration requirement will ensure uniform application of the law. We also have
authority to investigate customer abuse by any market participant. Given the
Legislature’s insistence that those who sell to ordinary consumers must register,
the failure to register provides reasonable grounds for us to investigate whether
this failure conslitutes abuse. (CF, Pub. Util. Code, §394.1, subd. (c)(1).) Thus,
cettain registration questions will come before us in any event.®

As a result, the application’s assertions show only that the statute
requires interpretation. Such a lack of clarity docs not mean the Oll Order is in
CITOr. Whenjurisdictionai objections are raised because an agency’s statutory
authorily is unclear, principles of administrative law favor the agency’s addressing
such jurisdictional qucslioné in the course of administrative proceedings. “The
party aggricved by an adininistrative action ... is eatitled to review only of [the
a‘gency’s] final or ultimate decision.” (9 Witkin California Procedure (dth d.
1997), §108, p. 1153.)

In United States v. Superior Court (1941) 19 Cal.2d 189, 184, the

California Supreme Court held that, “it lies within the power of an administrative

agency to determine in the first instance, and before judicial relief may be
obtained, whether a given controversy falls within the statutory grant of

jurisdiction.” In Abelleira v. Dist. Court of Appeal (1941) 17 Cal.2d 290, 293-294,

the California Supreme Court clearly indicated that such questions should be

® Also, the application’s interpretation leads to an absurd treatnjent of registered entities
that have en g%ed in wrongdoing. The Commission has authority to revoke those entilies

registrations. Under the application’s interpretation, entities that'engaged in this osrt of
wrongdoing would thea will be placed beyond the C_'omnqun s oversight. Having the
penally for misconduct be a lessening of r‘%gulalory oversight is absurd, especially
considering the statute’s strong bias towards consumer protection.
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resolved in the course of administeative proccedings. There, the Court described a
parly’s obligation to exhaust its administrative remedics:
[T]he long-seitled rule of judicial

administration [is] that no one is entitled to judicial

relief for a supposed or threatened injury until the

prescribed administrative remedy has been exhausted.

That rule has been repeatedly acted on in cases where,

as here, the contention is made that the administrative

body lacked power over the subject matter. The. . .

rule is one of judicial administration — not merely a

rule govemning the exercise of discretion.

By claimiig that the Ol Order is in error, the application for
rchearing alleges that we may not even commence the administrative pi‘occcdings
in which Setlin’s and FutureNet’s jurisdictional claims could be decided. This -
claim has no merit. Réspondents have brought these and other issues forward in
their Statenment of Jurisdictional Objections fited May 27, 1998. All of those
issucs should be addressed in the course of these procecdings and resolved with
the benefit of briefing by the parties and hearings, if required. Resolving all of the
issues together in this mannet will allow us to consider factual questions aboul
FutureNet’s methods of operations. We may need, for example, to consider factual
issues to determine if FutureNet was itself “offering clectrical service” given that it
was oflering electrical services on behalf of a registered ESP. We will also have
the ability to include in our consideration questions of our authority to fine
respondents and to issue injunctive relicf. The application for rehearing explicitly
excludes these issues from consideration at this point.

In our view, a decision that covers all aspects of our authority made
with the benetit of facts determined in the course of administrative proceedings, is

the correct vehicle for resolving such questions. The application makes no

aliegations that Sctlin or FutureNet will suffer harm or unusual expense by

appearing here. We note they are already subject to the restrictions imposed by the




1.98-04-033 l/cdl

TRO obtained by the FTC. Since interim relief issues were seltled voluntarily, we
need not determine whether we have authority to impose such interim relicf,
Following this procedure supports policics of judicial economy, and will provide a’
considered decision addressing all aspeets of jurisdictional issues in the context of
an analysis of the facts presented here and the overall electric restructuring

scheme,

1IV. CONCLUSION |
Thus, the Ol Order is not in error. It is proper to commence this

proceeding and to resolve the application’s claims in our ultimate decision. Even if
these claims are viewed in the most favorable light to appliréanis; they suggest only
that we should consider the extent of our authority before reaching a final decision
in this proceeding. We will commit to doing this. Any Respondent aggrieved by
that decision may file an application for rehearing and, ifit d:enils necessary,
obtain judicial review. Such a procedure will allow for the most efiicient
resolution of these questions and will not cause Setlin or FutureNet undue harm.

THEREFORE, GOOD CAUSE APPEARING, the application for
rehearing of 1.98-04-033 is denicd.

This order is efiective today.

Dated August 6, 1998, at San Francisco, Calif_‘omia.
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