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Decision 98·11-021 November 5, 1998, 

BEFORE TilE PUBLIC UTILITIES COMMISSION Of TilE STA TF. OF ~l~1~(lMl~\~\ l. 
Order Instituting Ru1crnaking to Establish Standards 
of Conduct Govetning Relationship Between Ener~}' 
Utilities and Their AO'iliatcs. 

, Order Instituting Invcstigation to Establish Standards 
of Conduct G6veming Relationship Behvcen Energy' 
Utilities and ThcirAf'liliates. 

Rulemaking 91-04-0 II 
(Filed April 9, 1997) 

Investigation 91-04-012 
(Filed April 9, 1997) 

ORDER GRANTING LIt\UTED REIIEARING OF D.97.12-088, ANI>' 
.' DENYINGRE'ilEARING OF DECISION (D.) 97 .. 1'2-088 'IN A'LL 

OTHER RESPEG1\ AS TO MA TIERS RELATING TO THE" 
APPLICATIONS FOR R'EHEARI'NG FILED BVWILD GOOSE 

STORAGE, INC. AND WASHINGTON 'VATER POWER COMPANY 

I. INTRODUCTION 

, On April 10, 1991, the Commission opened Rulemaking (R.) 97-04-

011 and Invcstigation (I.) 97·04-012 ('IOIR/OIP'). The purpose of the OIR/OII 

was to establish rules governing the il'tteractlol'ls bel\\'~cn energy utilities and their 

aO'iliatcs. On June 2, 1997, various parties submitted proposals ~nd comments on 

those proposals pursuant to the OIRfOIl. Two parties filing proposals were the 

Joint Petitioners Coalition! eJPCU
) and the Joint Utility Resp6ndcnts1 

! lhe Joint Pelilioners Coalition included EnrOll Capital and Trade Resources; New Energy 
Ventures, Inc.; the School Project foc Utilities Rate Reduction and the Regional Energy 
Manasement Coalition; The Utility Refonn Network; Utility Consumers' Action Network; 
XENERGY, In~.; Amoco Energy Trading COrp<)ration; the,Sou~hem CaliforrtJa Utility Po\\;er 
P90t; the Im~rial Irrigation Districtj the Alliante f<?c Fair Energy Competition and Trading; the 
City of San Diego; Pan-Alberta Gas Ltd.; and thc Clly of Vernon. ' 
IThe Joint Utility Respondents inc1udedPacific Gas and Electric Compafiy. San Diego Gas arid 
Electric Company("SDO&E"); Southern California Edison Company; and Southern California 
Gas Con\pany ("SoCaIGasl

'). , 
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(nJ UR") . .! On July 31, 1997, various parties submitted comments to the June 2 

ptoposals. On August 15, 1997, the parties filed replies. (Sec D.97-12·088, pp. 4-

6.) 

Based on the tecord fot the 01 RIO II , which included the proposals 

. and the comments, we adopted the standards of conduct governing relationships 

between energy utilities and their af'nliates In D.97 .. 12-088. \vi: call these 

standatds the Affiliate Transatlion Rules, which can be found in Appendix A of 

that decision.! 

In these rules, the'Commission determined that the rules would apply 

to "California Public Utility gas corporations and California public utility 

corporations, subject to teguhitioh by the California Pubiic Utilities Commission." 
. , 

(Rule ILA., D.~1-12-68'8, Appendix A, p;~.) This latlguage in Rule n.A. Was 

proposed by JPC.· (See D.97-12-088, Appendix S, p.S; see also; Motion of the 

lPC for Adoption of Proposed Rules governing Utility-Afntiate Relations ("JPC's 

Motionli
), filed June 2~ 1991, p. 9.) 

The rules also define "utility" (0 Olean "any public utility subjecllo . 
. , 

the jurisdiction of the Commission as an Electrical Corporation Or Gas 

Corporation, as defined in California Public Utilities Code ScctiOllS 218 and 222." 

(Rule I.G., D.97·12-088, Appendix 2, p. 2.) The language in Rule J.G. was the 

consensus definition agreed to by the JPC and the lUR. (SccD.97·12·0g8, 

App~ndjx a, p. 4; see at so, JPC·s Motion~ flied June 2, 1997, p. II; Joint Motion 

of JUR Requesting Adoption ofSeUlcmcnt Agreement, fired June 2~ 1997, p. 6; 

see also, Comments of the JPC on the JUR's Proposed AtlIliate Transaction Rules, 

Appendix A, p. 1.) 

! For a list of other parties fiJing proposals or comments on June 2, 1991, sec D.91-12-
088.pp.4·5. 

! D~98~08·03S m6dificd some ('6rtions of the AOiliate Trans.1clion Rules, but not the rules 
gCnllanC to the instant applic-allons for r~hearing. 

·2· 
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Applications for Rehearing of 0.97· 12·088 were filed by 'Vild Goose 

Storage, Inc. ("Wild Goose") and Washington 'Vater Power Company ( .. \V\Vp").~ 

In its application fot rehearing, Wild Goose alleges that the Commission erred 

because: (I) the Commission failed to provide proper notice that the Affiliate 

Transaction Rules would apply to gas torporations that atc not local distribution 

companies~ (2) D. 97·12-088 does not conlain, separately stated, findings of fact 

and conclusions of Jaw on this particular issue; (3) the Commission failed to 

adhere to the policies established in the gas storage decision; and (4) D.97·12·088 

does not consider the adverse a~d disproportionate affect the niles wouM havc on 

the operation ofW.,d Goose and all other sim-ilarly situated providers. In its 

_ application for rehearing, W\VP broadly alleg¢s. without much cxplanation, that 

the Commission has exceeded its juriSdiction and violated W\VP's constitutional 

and statutory rights. 

A response was filed by \Vestcm Gas Resources, Inc. ("Western 

Gas"). in support of \Vild Goose's application for rehearing. Westen) Gas also 

filed a petition for modification which raises the same issues as Wild Goose. A 

motion for leavc (0 Withdraw this response and the petition for modification was 

filed r~cently.~ 

\Vc havc reviewed each and e"cry allcgation raised by Wild Goose. 

and conclude that the due process issue raised in its rehearing application warrants 

the granting ora limited rehearing for the purpose disclissed below. \Ve have also 

carcfully and fully considered the application for rehearing filed by WWP, and 

~ Applications for rehearing were also filed b)' SoCalGas and SDG& E (jointly) and Edison 
Electric Institute. We will dispose of these rehearings in another order, and out decision today is 
not intended to prejudge any issues raised in those rehearing applications. We also reco~nizc 
lha,t thcr~ ~re outstanding motions. c~mplnints. co"!pliancc filings and petitions (or modifiCation. 
ThiS decmon docs not address or prejudge these filings. 
t This dedsion docs not dispose of this particular motion filed by Westem Gas . 

• J. 
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deny it for failing to comply with the statutory requirements of Public Utilities 

Code Section 1732. 

H. DISCUSSION 

A. A Ltmited Rehearing Is Granted For Purposes Of 
Determining \Vhether The Affiliate Transaction 
Rules Should Apply To Nondistribution Gas 
COrporations, In Particular Natural Gas Storage 
Companies. 

the focus of Wild Goosets rehcaring application is whether the 

Affiliate Transaction Rules applyonly (0 natural gas lOcal distribution companies 

(HLDCsU
) and not to nondistribution gas companies.1 \Vc st_ated in the rules we 

adopted that "these Rules would apply to California publicutility gas corporations 

and California pUblicutilit)' ~tectric corporations: subject to tegulatJon by the 

California Public Utilities COIi1ll1ission." (Rule II.A., D.97· 1 2·088, Appendix A, 

p.2.) The rules define '"utility" to nlcan "any ~ublic utility subject to the 

jurisdiction of the Commission as an Electrical Corporation Or Gas Corporation) as 

defined in California Public Utilities Code Sections 218 alld' 222.H (Rule I.G., 

D.97~ 12·088, Appendix A, p. 2.) 

Under the statutes, \Vild Goose, which is a independent natural gas 

storage company and llol a LDC, is a gas corporation.- It received its public utility 

status as gas corporation upon the Commission's approval of Wild Goose's 

application for a ccrtificate ofpubJic convenience and necessity ("CPCNII) in 

D.97·06-091 (issued on Jul)' 2, 1991.) (Sec Application of Wild Goosc Storage 

! Although the rules app1y also to electrical cOrP,<?rations, this decision (ocuses On gas 
COrporations ~causc Wild Goose has public utility status as a gas corporation. 
! Public Utilities Code Section ~16 defines a "public utililyU to include a "gas corporalion."(Pub. 
!--flil. Code, §216, subd,.(a).) Public UtilitJes Code Se~tion 222 d,efines "gas c~rporatjonU to 
lncludes evcry CO£P9. raHon or perso.n o\\nmg, control. hng, o~rat. 109, or mana~mg an~ gas pJant 
for contpensrttion \\ithin this stat~ •• , ,It (Pub. Util. COde, §222,) "Oas plant' includes 
"underground storage." (Pub. Utll. Code, §221.) .,\yild Goosc's C.peN authori~cs it to ~e\'clop, 
construct, a~d operate an underground storas.e facl~lly' and to proYI~e. fin'll and mterrofhble . 
storage sC-:"lces at markel-based rates." (Wild Goosc's CPCN DeciSion (D.97·06-09 ]. sUllli!. at 
pp. 2&3 (slip op,).) . 

. -t. 
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Inc. for CPCN (0 Construct Facilities for Gas Storage Operations [0.97.06·091, 

pp. 1,9,20, & 24·25 (slip op.)] (1997)_ Cat.P.U.C.2d _.) Therefore, 

pursuant to Rules II.A. and 1.0., the Afi1liate Transaction Rules apply to \ViM 

Goose as a gas corpotation. (See 0.91-12-088, Appendix A, p. 2.) 

However, Wild Goose argues that the Commission erred when it 

stated that the rules appliedto'all gas corporations, rather than limiting it to just to 

gas corporations that are LDes. Wild Goose cites to language in the OIRfOIl and 

D.98·12~088 which nlakes refercnces to tenn "natura) gas loca) distribution 

companies" In order to support its assertion that the Commission intended that thc· 

niles \\'ere adopted to govern the affiliate transactions of gas corporations that arc 

LOes, rather than nondistribution gas corporations. (Application (or Rehearing~ 

pp. 1-3.) 

Thus, when Wild Goose became subject to the rutes, it belicved that it 

had no notice that the rules would appl)' to gas corporations that arc noll~al 

distribution con~panics, Since. the scope of the 01 R/On appears to be the standards 

()fconduct governing relationships between "California's natural gas local 

distribution companiest! and their aflitiates, and \ViJd Goose had not been named 

as a Respondent. ACCOrdingly, \Vild Goose argues that there is a due proccss 

defect in D.97-12-088. 

Thc fact that neither' Wild Goose not any other nondistribution gas 

company \\'3S named as a respondent gives no validity to Wild Goose~s due 

process argument. At the time of issuance ofthc OIRfOIl, thete wcrC no other gas 

corporations and electrical corporations other than those named as Respondents. 

Further, \Vild Goose did not receive its public utilit), status as a gas corporation 

untiJ June 1997, which was at least two months after the OIRlOJl had been issued 

in April 1997. 

\Vild Goose, however, is com:ct that the scope of the OIRfOIl appears 

to have been defined by the Comlllission as establishing "standards of conduct 
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govcrning rclationships between California's natural gas local distribution 

companies and electric utilities and their aniliated, unregulated entities .• , ,n 

(OIR /011, pp. I & 8 (Otdcring Paragraph No. I.) However, the parties, namely 

JPC and JUR, proposed rules for applicability (nantely, Rules II.A. and 1.0.) that 

would enconlpass all gas corporations, and thus, the parties themselves enlarged 

the scope of the OIRfOII. There is no clear explanation as to why the JPC and 

JUR proposed the broader teml "gas corporationsu in their proposals. \Ve can only 

speculate that it might have been because the gas corporations that existed at the 

time ofthe issuance of the OIRfOIl were only Loes. This would explain why the 

issue concerning applicability to nOn·LDCs was not considered or envisioned in 

the OIR/Oll Or during the proceeding. Because there was consensus Oil these 
- -

particular rules, we adopted them, and thus. inadvertently created an ambiguity. _. 
- -

This apparent unexplained broadening ofthe scope of the OIRfOn by 

the proposals of JPC and JUR-may have deprived proper notice to parties who 

could have reasonably read the OIR/Oll to be limited to establishing standatds for 

Unalural gas local distribution companies."! \Vild Goose states that this due 

proctss problenl could be fixed with a rilOdification of the order without the need 

for reopening the proceeding. 

lIowever, since the issue of applicability of the mles to 

nondistribution gas corporations, in particular natural gas storage companies like 

\Vild Goose, was not raised during the proceeding,· and perhaps never envisioned 

!Although it is cle<lr that any entit)· that \\ishes to Ix--come a public utility has an 
obligation to infoml itself not only of those existing Comrnission decisions that would 
govern its behavior as a public utility, but also of those pending Commission proceedings 
that might result in decisions that might gowrn its behavior as a public utility, such an 
entity ought to be able to look at the Comnlission issued decisions set forth the scope of a 
proceeding that might impact the cntity. As discussed abovc, it was reasonable for Wild 
Goose to conclude that the purpose (or OIR/Oll was to establish rules that would apply 
only to LDes, and thus Wild Goose arguably might not have reccaved the requisite duc 
process notice to become involved in the proceeding. 

-6-
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by the parties, there was never a record dcvclopc.d on this issue during the 

OIRfOIl, andthcrcfore, a modification without notice and opportunity to heard on 

this issue would not be appropriate. Accordingly, we will grant a limited 

rehearing .• 0 

The limited rehearing wiJI be conducted on the issue of whether the 

Affiliates Transaction Rules should be modificd to exempt nondistribution gas 

corporations, in particular independent natural gas storage companies, or whether 

Rules II.A. and 1.0. should not be changed. The assigned Admlnistratlve Law 

Judge wiJI be ditected to issue a procedural ruling on how the parties will be 

provided with an opportunity (0 be heard on the is~ue. 

B. WWIlls Application 'For Rehearing Is Denied 
Because It Falls to Comply With PubJicUtilhiu 
Code Section 1732. 

\Ve deny W\VP's applicati6n tor rehearing for faiting to comply with 

the statutory requirements mandated in Public Utilities Code Section 1132, which 

provides that an application for rehearing must scI forth "specifically the ground or 

grounds on which the applicant considers the decision of order to be unlawful.u 

(Pub. Util. Code, § 1732.) In its rehearing applicaticHl, WWP nlerely makes vcry 

broad allegations, namel}' that the Commission has exceeded its jurisdiction and 

violated its constitutional and statutory rights. The rehearing application is devoid 

of an)' legal analysis. \V\VP merely requests that its Application for Exemption 

from the rules and its earlier filings in the docket be incorporated as part of its 

rehearing application, without even attaching a copy of these documents. A 

review ofthcse pleadings oOers no discussion whatsoever as to hO\\'the 

Commission has allegedly exceeded its jurisdiction and violated its constitutional 

!! Si~~e we arc granting a .lin1;tc~ rehearing on w~ether the Afliliat~ Transaction Rules should be 
modified (0 exc!ude. n~ndiS(rtbutton gas corporationSl in parttcuJar In.dependept natural gas 
~to.rage cO.mp?ntCs, It IS unl)ccessary to reach lh~ ments on the ot~c~ ISS~CS raIsed by Wild Goose 
10 Its apphcatton for reheanng. We deny reheanng on these remaining Issues. 

-7-
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and statutory rights. Accordingly. we will deny \VWP's application for rehearing 

for failure to comply with Pub lie Utilities Code Section 1732. 

THEREFORE, IT IS ORDERED that: 

I. A limited rehearing of 0.97 .. 12·088 is granted for the purpose of 

detemlining whether the At'nliates Transaction Rules should be modified to 

exempt nondistribution gas corporations, in particular independent natural gas 

storage companies,or whether Rules (I.A. and 1.0. should not be changed. 

2. The E>!ecutive Director shall provide'notice of this limi.ted rehearing to 

all parties in the manner prescribed by Rule 52 of the Commission's Rules of 

Practice and Procedure. The Executive Director shall provide notice to all parties 

in R.97·04·01111.9'7-04~OI2. The Executive Director should also provide notice to 

Wild Ooose and any gas coi-porations that has received its public utHity status after 

the date of the issuartcc ofahe aU/aIR. 

3. Thc.assigned Administrative Law Judgc shall issue a ptoceduralruling 

on how the parties will be provided with an opportunity to be heard on the issue. 

4. Except to the extent that rehearing has been granted in the manner set 

forth herein, Wild Goosets app1ication for rehearing ofD.97-12·088 is denied. 

5. The application for rehearing ofD.97·12·088 filed by \VWP Is dented. 

This order is cOcctivc today. 

Dated November 5, 1998. at San Francisco, California. 

. I dissent. 

Is! P. GREGORY CONLON 
Commissioner 

·8· 

RICIIARD A. BlLAS 
President 

JESSIE J. KNIGHT, JR. 
HENRY M. DUQUE 
JOSIAII L. NEEPER 

Contmissioncrs 


