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Summary

This decision imposes a penalty of $1,680,000 against Pacific Gas and
Etectric Company (PG&E) for 90 separate violations of Rule V.F.1 of the Affiliate
Transaction Rules. This penalty consists of $17,500 for each of the 20 violations
associated with the March 16, 1998, “High Voltage” advertisement and $19,000
for each of the 70 violations associated with the remaining advertisements. The
factors we consider in determining the amount of the penalty for each violation
include the appropriateness of such a penalty to the size of the business, the
gravity of the violation, and the good faith of the person charged in attempting to

achieve compliance after having received notification of the violation.

2. Backgiound

21, Procedural Background |

On Apnl 9,1998, thls Commission issued Decision (D. ) 98-04- 029

which addressed the Office of Ratepayer Advocates (ORA) and The Utll:ty
Reform Network’s (T URN) March 27, 1998 Lmergency Motion for a Cease ancl
Desist Order and Appropriate Sanctions Against PG&E. In D.95-01- 029, we
granted ORA and TURN's motion in part and denied it in part. We found that,
as a result of a March 23, 1998, advertisement by PG&E Energy Services, which
adverlisement was the subject of the emergency motion, PG&E violated Rule V.
F.1 of the Commission’s Affiliate .Transaction- Rules set forth in D971 2-088
(Affiliate Transaction Rules). We also gave further guldance on what we mean as

“clearly legible” for printed material as set forth in Rule V.F.1.

Because of some mitigaling circumstances, we did not impose the
injunctive relief requested by ORA and .T'URN as a result of the March 23

advertisement. These mitigating"c‘i'rcijnii'stanc"es include PG&E Corporation’s

(PG&E Corp.) remedial actions and further assurances r‘egarding itsoversight

g
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steps to ensure that future problems do not arise. (See D.98-04-029, slip op. at
pp. 11-12)) The réemedial actions consist of canceling what advertisements it
could. (Id., slip op. at p.5.) The further assurances include the additional review
process PG&E Corp. instituted. (Id., slip op. at p.12, note 4.)
In D.98-04-029, we requested : more information before e assessed

'_'the appropriate mbnetary penalty. Specifically, we directed PG&E no later than
- April 21, 1998 to flle a list of each publication i which the March 23 1998,
advertisement Or a ”nearly identical” advethsement was or wﬂl be pubhshed as
.'well as the date or dates of publlcahon, and the California circulation figure for
cach pubhcatlon We also directed PG&E to include in its April filing -
documentahon on the reason for the v101ation of our Afﬁllate Transachon Rules A
. (i.e. whether this violation was willful, madvertent, or oCCurred for some other’
reason). We dn‘ected intérested parties to file comments no later than May 6, |
1998, concermng what they beheve 1s the apprbpnale monetary penalty to be
‘ m\posed on PG&E in llght of the totahty of the circumstances in this case, and
directed parties to clearly set forth their rationale in arriving at a specific
monetary figure. We 'staied that parties h‘.ay file reply comments no later than
Méy 18, 1998. |

On April 21,1998, PG&E and PG&E Corp. timely filed a Response to
the Order of the Commission for a Supplemental Filing. This filing, and the other

specific filings enumerated in this section, are discussed more fully below. On

May 6, 1998,’ the following parties filed comments regarding the proposed
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penalty applicable to PG&E pursuant to D.98-04-029: (1) The Joint Petitioner
Coalition;! (2) TURN and ORA; and (3) CAPHCC.

On May 18, 1998, PG&E, which did not file opening comments, filed
a reply which responded to the previously filed comments, and also made its
own affirmative 'proposal.r

On May 28, 1998, TURN and ORA filed a motion to strike PG&E's
reply commenits or in the arl'temat‘i\'e, a request for leave to file a reply brief, with
the reply brief attached. TURN and ORA argue that, because PG&E did not file

opening comments but instead made its af firmative proposal in its reply

comments, PG&E’s reply should be stricken, or altematlvely, the Commnssmn

» should perniit them to flle their reply brlef

On ]une 3 1998 PG&E fited an opposition to TURN and ORA’
motion. PG&E believes that since D.98-04-029 directed “interested parties” to file
initial comments and directed ”parues” to file replles, somehow the ComnuSsmn
excluded PG&E from the requirenment of filing initial comments at the same tine
as the other parties. PG&E so contends because PG&E is a “respondent” in this
Rulemaking/Investigation, not an interested party. Also, PG&E argues that the
Commission should not accept ORA and TURN's reply comments since

D.98-04-029 does not authorize third-round pleadings.

1 The members of the Joint Petitioner Coalition joining in the comments include

(1) California Association of Plumbing, Heating and Cooling Contractors (CAPHCC);
(2) Enron Corp.; (3) New Energy Ventures; (4) AFFECT Coalition (Mock Energy
services, Electric & Gas Industries Association, Institute of Heating and Air
Conditioning Industries); and (5) School Project for Utility Rate Reduction.
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On June 8, 1998, assigned Administrative Law Judge (ALj) Econome

issued a ruiing stating that the briefing schedule sct forth in D.98-04:029 appears

| straightforward, i.¢e., simultaneous opening and reply comments. However, the
AL} ruling stated that, in order to develop a full :and complete record, PG &B's
ohly showing regarding the appropriate nonetary penalty should not be
stricken. | |

| Inlight of this concem, and because fairness dictates that other
partles have the opportumty to respond to afhrmatwe proposals, as
contemp]atecl in D. 98-04 029, the ALJ ruling denied T URN and ORA’s motion to
strike PG&E’s reply comments but granted thelr motion to file the teply

| Vcomments attached to their motton The ALJ rulmg further permntted all parhes :
to teply t6 TURN and ORA's reply wnthm 10 days of the rulmg On June 18, 1998,
PG&E l’iled a reply to the TURN and ORA’s reply. We affirm the AL} s June 8,
1998 rulmg because it Wlll provide us wnth a full and falr record on this iSSue

2.2, PG&E’s April 21 Flling .
Ordermg Paragraph 3 of D.98-04-029 states in relevant part

“No later than Apnl 21, 1998, PG&E shall file with this
Commission and serve on all parties to this proceeding a list of
each publication in which the March 23, 1998, advertisement
or a “nearly identical” advertisement was or will be published,
as well as the date or dates of publication, and the California
circulation figure for each publication. PG&E shall include in
its April 21, 1998 filing documentation on the reason for the
violation of our affiliate rules, (i.c. whether this violation was
willful, inadvertent, or occurred for some other reason).”

, PG&E's April 21 filing includes a chart listing each publication
which has published or will publish the March 23, 1998, advertisement, or

”neaﬂy identical” advertisements. (PG&E refers to these advertisements as

-5-
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“High Voltage” advertisements.) PG&E's chart also lists the dates or projected
dates of publicati’onrin each instance, and California circulation figures as . _
pr‘ovided by McCann-Erickson (ME), the ndVertisi11g agency retained by PG&E
Energy Services which placed the advertisements. A copy of this chartis
altached to this deC1510n as Attachment A.-

» I’G&B states that both PG&E and PG&E Corp conducted an
inveshgahon of the events leading up to the publication of the ”ngh Voltage”
| advertlsements “Th investigation consnsted of | mter\news wnh employees of
PG&E Fnergy Serwces who were 1nVolved in desngnmg, preparmg for
‘ publiéahon and revneng the advertlsements and examinmg correspondence B
and documents related to the pubhcatibn of the ”High Voltage" advertisements. f
'PG&E attached a(ﬁdav;ts b)' the employees mvolved descnbmg the dec1510ns o

 and ac tons taken wnth respect to the disclalmers on the "Hngh Voltage

advertlsements 2

2 PG&E's ﬁlmg also addresses other promotions that are not directly at issue in this
particular decision. First, PG&E advises the Cormission that its replacement _
advertisement for the “High Voltage” advertisement, which is not nearly identical to
the ”ngh Voltage” advertisement, did not carry a disclainier ¥ the size of the type
which first displays the nanie and logo, as required by D. 98-04-029, since this
replacement advertisement was developed prior to that decision’s issuance. PG&E
states that 23 of these advertisements were scheduled to run prior to the Commission’s
issuance of D.98-04-029, and PG&E was able to modlfy 11 of those publications to be in
full compliance. PG&E states that in the remaining 12 publications, the disclaimer is
clear, although not the requisite size stated in D.98-04-029, because the advertisement
was developed prior to the issuance of that decision. :

PG&E also advised the Commission of two other instances where violations of the
affiliate rules “did or may have” occurred in the course of PG&E Energy Services
marketing activities and the remedial actions PG&B has taken. (See PG&B April 21
hlmg at p.3-4) The firstis a radio advertisement which did not include the third part

Footriote continned on next page '
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PG&E also attached to ts filing a letter to the Commission from

Chairman CEO aid President of PG&E Corp., Robert D. Glynn, Jr., recognizing
that the advertisenients did not comply, apologizing for the reSulting drainon
Commlssmn resources and offering assurances of full compllance with the letter

and the spmt of the Comntission ru]es

2, 3 Detailed Summary of Declaratlons in PG&E Apnl 21 Fi!mg
| Because assessing an approprlate penalty hmges upon areview of

the parhcular facts of the case, this omeOn Presents a detalled summary of the
declarations attached to PG&E's April 21 ﬁlmg PG&E Submltted declarahcns
- rom the following persons (1) Eileer Arbues, Senior Vice Présndent—Markehng

- for PG&E Energy Services; (2) Douglas A Oglesby, Vice Pre51dent and General

Counsel of PG&E Er\ergy Services Corporahon, (3) ]ustm L. Hafen, currently
D:rector, Marketmg Communications fOr PG&E Energy Serwces but prlor to
April 6, 1998, Account Supervnsor on the PG&E Energy Services a«ount at ME;
and (4) Eric Pressler, Manager of Legal Compliance and Business Ethics for

" PG&E and PG&E Corp.

of the disclaimer statement: “you do not have to buy PG&E Energy Services’ producis
in order to continue t6 receive quality regulated services from the utility.” PG&E states
that, since the discovery of this omission, PG&E Energy Services has recorded and
broadcast a new radio advertisement to the sanmie audience correcting the first
advertisement’s omission of the “tying” portion of the disclaimer. The second instance
is a “green power” direct mailing sent on March 15, 1998, to 195,944 residential
electricity consumers in Northern California and 56,204 residential electricity
consumers in Southern California. Although the mailing ¢ontained disclaimers on two
of the three pages enclosed, it did not contain disclaimers on the first page of the cover
letter or the envelope. PG&E states that each recipient of the mallmg will receive a
follow-up including addltlonal dlsclalmers .
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On January 30, 1998, Mr. Worthington, the Senior Vice President and
General Counsel of PG&E Corp., issued a letter to all officers of the unregulated
affiliates which stressed the importance of complying with the Commission’s.
Affiliate Transaction Rules. A seven-page suhimary of the Affiliate Transaction
Rules was_éttachéd to the letter. The summary highlighted that disclaimers are
required when the PG&E name or logo is used, and instructed that the disclaimer
must be in “plain legible or audible language, on the first page, or at the first

~ point where its name or logé appears

On Febru ary 6, 1998 Mr. Presslér sént a lette'f to the General C0unsel
“of each affiliate with an attachment whlch mcluded a "checkllst” to hlghhght
several Afﬁhate Transaction Rules which requn‘ed 1mmed1até attenhon The first
item in this. checklist was "Logo/ Name Dlsclalmers * In his dlSCUSSlOI‘I, Mr.
Pressler specnfically referemed the page and item numbers | in Mr Worthmgton s

january 30 package which discussed dlsclalmers

ME designed the “High \’dltage”. advertisernent. Ms. Arbues states

that she instructed ME to place the disclaimer in the advertisement so that it
would be in plam legible language in compliance with Commission rules. In his
role as Account Supervisor at ME, Mr. Hafen worked with the advertisement
agency’s creative team to develop the “High Voltage” advertisement for PG&E

_ Energy Services which was first published on March 16, 1998. On March 9, Mr.
Hafen presented a proof of the advertisenient to Ms. Arbus. According to Mr,
Hafen, the proof clearly displayed the disclaimer running vertically along the left
side of the advertisement. ME originally placed the disclaimer horizontally along
the bottom of the photograph, but, because it was illegible in that position, ME

decided to run the advérlisement vertically to enhance readability.
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Mr. Hafen states that “Placement of the disclaimer was consistent
with standard industry practice: The disclaimer was designed and placed to be
plain and legible, but small enough so as not to distract from the priniary

message of the advertisement. There was no intent to hide the disclaimer.”

Ms. Arbues states that when she reviewed the advertisement proof,
the disclaimer, while quite small, was plain and legible, and she approved the

adverhsement for publication.

On March 16, Mr. Pressler became aware of the March 16
advertisement when both Robert L. Bordon, Deputy General Counsel, and
Robert Prxckett of Mr Pressler’ s ofhce, notlfled Mr. Press]er about the problems

‘ with the dlsclalmet’s leglblht)' After a meetmg, Mr. Pruétt, Vice President of
| Corporate Communlcahons, agreed to take immediate act:on to correct the
situation, and so advised appropriate persons at PG&E Energy Services. -
Ms. Arbues states that when she saw tﬁe “High Voltage": advertisenient as
printed on March 16, 1998, she realized the disclaimer was not legible.
Mr. Oglesby, Vice President and General Counsel of PG&E Enérgy Services, also
states he recognized this problem immediately after viewing the March 16 o

advertisement and immediately called Ms. Arbues and left her a voice-mail

message telling her that the disclaimer was not plain and legible and that its size

should be made larger. Ms. Arbues states that she immediately instructed ME to
enlarge the disclaimer the next time the advertisement was to be published, and
that ME did so. Ms. Arbues approved this advertisement according to what she
describes as “industry practice,” which is to print disclaimers in a relatively small

print size, while ensuring they are readable.

On March 23, the “High Voltage” advemsement was published

again. Ms Arbues was traveling on business and did not see the advertisement.

-9.
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On March 23, Mr. Oglesby did see the reVised advertisement in the newspaper.
Although Mr. Oglesby states that the disclaimer was larger than it appeared on
March 16 and was legible, it was barely legible and inrhlis opinion still too small
to satist’y the Affiliate Transaction Rules. Mr. Oglesby also received a message
from Mr. High, Senior Vice Pgr‘es’idént-At’iministtaftioﬁ for PG&E Corp., who
stated that he did ot believe the disclaimer was snifftcier{tly plain and legible and
that it must be corrected. Mr. Oglesby 1mn‘ted1ately ca]led Ms Arbues, 1 left

several urgent messages, and was able to talk to her dtrectly on March 24.

Ms. Arbues stated that she would mstruct ME to enlarge the dlsclalmer if the

advertlsement was to run agam

) - On Fnda)' Aprll3 1998 Ms Arbues stated that she “ instructed that
~ the ‘ngh Voltage’ adverttsement would not run inany reglonal publtcattons

She instructed ME to ensure that the font snze in the "ngh Voltage
advertisements which were part of PG&E Fnergy Services’ national adVertlsmg
campaign was sngmflcantly larger than the March 23 advertnsement
Unfortunately, changes could not be made to four magazmes whtch were already
printed. Two other magazines werc in the final stages of prmtmg, but it was still
possible to relocate the disclalmer horizontally on asolid black field below the
graphic and to increase the font size. PG&E Energy Services was successful in
replacing the adverlisemei\t in four other magazines. Several declarants state
that they did not intend, nor were they aware of the intent of any person at

PG&E Energy Services, to violate the Affiliate Transaction Rules

M. Pressler states _that on March 26, 1998, in response to concern
about the adequacy of the PG&E Energy Services discléimers, he becanie
responsible for approval and pre-clearance of all print and broadcast

adverlisements for PG&E I‘nergy Servxces to ensure full compltance with the

-10-
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Affiliate Transaction Rules. This responsibility was extended to the advertising

activities of all affiliates on April 6. Mr. Pressler states that he will not approve
any advertisement which in his opinion fails to COI'l'tpl); with the letter and spirit
of the Affiliate Transac¢tion Rules, On April 21,1998, the ‘pre-clearance process
was expanded to include all marketing conmimunications, including diréct mail

and publications used for marketing purposes.

- 3. Dlscusslon

31, ApprOprlate Forum for Addressfng this Issue
~ Inafootnote of its May 18, 1998 reply, PG&E requests for the flrst

time that thls proCeedmg be recategonzed as either an adjudlcatory matler under
Article 2 5 of the Commlssi(m s Rules of Practice and Procedure, or that lt be

given a new docket number and categonzed as an adjudlcatory proceedmg

' This request is denied as unhmely PG&E understandably dld not
make this request in comp]nance with Arhcle 2. 5 when this prOceédmg was
lmually categon?ed in early 1997, because TURN and ORA’s motion had not yet
* been filed. However, since TURN and ORA filed their Emergency Motionon
March 27, 1998, the following events occurred: (1) the assigned ALJ granted
ORA and TURN's request for a shortening of the response time; (2) PG&E
Energy Services and I’G&E Corp. filed a response; (3) PG&E chose not to file a
response; (4) the Commission issued D.98-04- 029 fmdmg PG&E violated the
Affiliate Transaction Rules and directing further proceedings which resulted in
this decision; (5) PG&E filed its Apnl 21 response to D.98-04-029; and (6) parties
had the opportunity to file opening c'ommen'ts on the appropriate amount of the
penalty by May 6.

© PG&E chose not to respond to TURN and ORA's initiaﬂ motion

which lead to the iSsﬁance of D.98-04-029, and in fact, waited to make this

-11 -
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request until it filed its May 18 reply brief according to the schedule set forth in
D.98-01-029. No party, mcludmg PG&E, requested a récategorization of this
proceeding prior to the issuance of D. 98-04-029, and no party, including PG&E,
| sought rehearing of D.98- 04-029 on this or any olher issue. Therefc:re, PG&E’

" request is denied as untnmely

3. 2 Apprépriate Ménetary Penalty

s 2 1, Number of Violatlons L
| Pubxc Uhlitles (PU) Code § 2107 prowdes

“Any pubh(: uhhty whlch wolates or falls to comply :
- with any provision ¢ of the Constitution of this state or of -
.. this part, or which fails or iieglects to comply with any
.- part or provision of any ordet;. decision, decree, rule,

-+ direction, deinand, or requirement of the commission, in -
acase in whicha penalty has nét otherwise been
provided, is subject toa penalty of not less than five
hundred dollars ($500); nér more than twenty t}muéaﬁd
dollars ($20 000) for each offense.”

, In order to determme the appropriate penalty pursuant fo
Secl:on 2107 the Commission must first determine how many violahons of
Rule V.E.1 took place PU Code § 2108 provides further clanficatlon on this issue.
Under PPU Code § 2108, each wolatlon of a Commisslon rulé is considered a
separate offense. PU Code § 2108 states '

“Every v violation of the provlslons of this part or of any
part of any order, decislon, decree, rule; direction,
demand, or requirement of the commission, by any
corporation or person is a separate and distinct offense,
and in case of a continuing violation each day’s |
continuance thereof shall bc a separate and dlstmct
offense |
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»TURN and ORA,- the Joint Petitioners Coalition, and the
CAPHCC belie#e' that because the purpose of Rule V Rlisto prevent customer
confusion, the number of violations in this case should be relatéd to the number
of readers who saw the adverhsemem This could be accomphshed by requiring
PG&E to present a study or other evidence of reader awareness of the
adverhsements, or by utllizmg the paid Callforma circulation 0f 3,079,021 for the
publlcatlons asa reasonable - proxy for readership level TURN and ORA state

that paid Califomla arculatlon would serve as a reasonable proxy, since

newspapers have an aVeréuge readership of 2. 16 readers per copy, but not every

reader saw the advertlsement in queshon

These parties also argue that this approach is reasonable,
because it would reﬂect the opportumty for economlc gain Wthh resulted from
pubhshmg the advertlsements In contrast, basing the number of wolanons on
the number of pubtications in which the advertisement appeared would not fit
the nature of the violation, and would badly state the economic harm caused by
the \"{iolation;

PG&E believes that the circulation level for each publication in
which the “High Voltage” advertisement appeared is not an appropriate

-methodology for determining the number of violations of PU Code § 2107,
PG&T: contends that such a meth wdology would create a penalty of over a billion

3 The number 3 079, 021 does not include multiple issues of the same publication. For
example, the ” ngh Voltage” advertisement appeared in the San Francisco
Chronicle/Examiner on March 16 and on March 23. If each separate publication of the
advertisenient is counted, the total circulation of the “High Voltage” advertisement is a
- litle over 6 million
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dollars, and would thus violate both the Eighth and Fourteenth Amendments to
the United'States'COnstitulion and Article 1, § 17 of the California Constitution,
which prohibit excessive fines. -
Ralher, based on the specrfrc facts of this case, PG&E belleves
that 18 separate vro]ahons of Rule V. F.1 occurred, which is the number of
- separate publrcahons in which the advertisement appeared PG&E bases its
' argument on Cahfomia case law interpreting Sechon 17500 of the California

Business and Professmns Code, which addresses false and misleadmg

advertrsements, and whtch carries cwrl penaltres up to $2,500 for each vrolahon

, PG&B violated Rule V. F.1 of our Affiliate Transachon Rules by -
allowmg the utility’ r’\ame and lOgo to be used by its affrlrate in prmted materral
- withouta leglb]e drsclarmer The first isstie presented is how many violations of

Rule V. F 1 occurred under these crrcumstances

, Ttis drffréult t6 determine the nunber of violations based
upon thrs record We do not agree with PG&E that the circulation level of the -
newspapers in queSllOn is irrelevant. Theé “High Voltage" advertisements were
: reprmted in majOr newspapers and magazines over six million tines, and PG&E
should have been aware of the circulation level of these newspapers and
" magazines, or at the least, that its affiliate was mounting a wide-spread
advertisement campaign. PG&E allowed the logo 6 be used inappropriately a
little over six million times; and it could logieally be argued that PG&E therefore
violated Rule V.I.1 six million times, notwithstanding how many people read or
were confused by the advertisement.

For instance, if PG&E peimitted its affiliate to use the PG&E

name or discl_air‘ne‘r on‘a handbill reprinted and distributed to 100 people, one
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could logically conclude PG&E violated the rule 100 times, as opposed to only

one time, because the advertisement was reprinted.

| However, in this case, basing the penalty on six million
viola’tioné, (or'even the three million viotations éomputed by ORA and TURN),
_and assessing a fine per violation of between $500 and $20 000 would produce an
excessive penalty. TURN and ORA altematlvely suggest that lhe (_ommlssion
 direct that PG&E pfovide a market study shOng the number. of pro]ected |
readcrs for their adVerhsements in order to deterniine the size of the targeted
audience and therefore, the number of vxolatlons Although we ind some appeal

to this proposal, any penalty calculated in this manner mxght still be excessive in |

i _ thls case. In addmcn, we do not wish to prolong thls proceedmg fuither at this

pomt after several declarahons and four rounds of bnefmg

Based on the record, it is an extremely conservative concluswn
"to determine that logncally, at least five people read each of the 18
advertisements. ‘Therefore, PG&E has violated Rule V.I.1 a total of at least 90
times, based lipo_n the number of publications in which this advertisement |
appeared (18) multiplied by 5. In detefm_ining the nhmb;ar 6f violations, we
exercise our discretion to find that, for purposes of this case, the penalty should
be based on 90 violations. Our determination of the number of violations is
based on an extremely conservative conclusion, and we put parties on notice that

we will not treat the next violation so conservatively.

We recognize the heed for a process to develop a more
complete showing on this issue in the future. In our penalties rulemaking,
R.98-O4~009, we will address the issue of what constitutes appropriate
infdrmatioﬂ for the utility to provide in the event of a violation of Rule V.11 in

widely distributéd printed material. For example, the utility might be r’ei]uired to

-1 -
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provide inforination about the cost spent on the ad.vertising campaign. If the
total amount of violations would result in excessive penalties, the Commission
might suspend all but a porlioﬁ of the penalty, consisting of the anount of the
advertislng campaign, trebled. Or, the utility might be required to;providé the: -
* number of editions of each newspaper in wliicli'the offending advertisement |
appeared These examples are not mandatory, nor exclusive of other proposals,
which we instruct be addressed in R.98-04-009.

. PG&E cites California cases interprehng Califorma Business

and Professmns Code § 17500 in Order to support its argument that use ofa

o 'penodical s cnrcu]ahon rate Is an mappropnate methédology for detem'unmg the
COrrect number of v:olatlons We are not bound by these cases, especnally when
B they mterpret a dlfferent statute, and we do not believe they are controllmg here
However, we bneﬂy dlscuss them because the parties have addressed them in

. some detail.

Peo;)Ie v. Superior | Court (Olson), 96 Cal.App. 3d 181,197 |
(4t Dist., Div. 2 1979) addressed the issue of what constitutes a single wolation of o
Business and Professions Code (Section 17500 et seq.) for a false and misleading
newspaper advertisement. Olson stated a reasonable interpretation of the

Business and Professions Code statute at issue: -

“a reasonable Interpretation of the statute in the context
of a newspaper advertisement would be thatasingle -
publication constitutes a mininitin of one violation with
as many additional violations as there ar¢ persons who
read the advertisement or who responded to the
advertisement by purchasing the advertised product or
service or by making Inquiries concerning such product
or service.” (Id. atp.198) =
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Olson does not give specific guidance on how to meet this
Sfandard other than to 'say it migh{ includé expert testimony and circumstantial
evidence. However, the Olson c0urt notes that an earlier case “does not suggest
use of the newspﬁper circulation as the number of viclations for false advertising
ina ne'.\'spaper ” (Id. at p- 197.) Olsou reasoned that this neasure could result in
a potential ¢ivil penalty of over $2.5 billion dollars for each newspaper edition,
and this statutory mterpretahon would vxo]ate the due process prohibition

i agamst unreasonable statutory penalhes (1. atp 198)

PG&E relies on cases decided followmg Olsoi to supportits -
- pfOpOsntlon lhat “to move from the OIsOu minimum to the Olson max:mum,
» '-'7 'evidence must be adduced showing that those who read the advertlsement,
purchaséd the product, or mquh‘ed about the product were confused by the

N advertlsement We do notagree

: Flrst, PG&E cites People v. Bestline Producfs Inc., 61 Cal. App 3d

879 (204 Dist. Div. 3 1976), which did nét involve mass news;aaper |

. adVerhsements, and which was decnded prior to Olson, and thus could not have

~ modified the Olsou test. People v. Toomey, 157 Cal. App. 3d1 (1t Dist., Div. 1

1 1984), upheld the trial court’s determination of damages based on the number of
sales made, when the misrepresentations occurred in newspaper advertising, as |
well as printed maile‘rs’,.and telephone solicitations. Teomey recognized that what
constitutes a single violation is left to the courts to decide on a case-by-case basis.
(Id.,at p. 22 Tn People v, Morse, 21 Cal App.4t 259 (13 Dist, Div. 3 1993), which
also did not involve nje\v'spaper advertising, but rather a targeted direct mail

: campai‘gﬁ, the court affirmed an award of damages based on the numberof
S(jiiCitations ntailed; rather than the number of people who read or responded to

the solicitations. In discussing why Olson was inapplicable to its facts, Morse

-17 -
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recites the Olson test quoted above, but does not indicate it was further modified

to require proof of actual customer confusion.

What is clear from the case law interpreting the Business and
Professions Code is that determining what constitutes a single violation under
that statutory scheme is left to the courts to determine on a case-by-case basis.
Similarly, in reaching our conclusion in this decision, we do not set forth a single
si_andard for determining the number of occurrences for all violations of
Rule V.E.1 by written publicétidn, and note that in other cases, a different

measure might apply. -

3.2.2. size of the Fine

3 2.24. Summary
Pursuant to U Code § 2107, we have the dlscretton

toseta pénalty of between $500 and $20,000 for each violation or offense. We
penalize PG&E in the anount of $1,680,000 which consists of $17,500 for each of |
the 20 violations of the March 16 “High Voltage” advertisements, and $19,000 for

each of the remaining 70 vmlatlons

3.2.2,2. Parties’ Positions
TURN, ORA, the Joint Petitioners Coalition, and the

CAPHCC recommend a monetary penalty of $10 million. In order to delermme
the amount of penalty for each violation, TURN and ORA recommend that the
Comumission take into account: (1) the nature and extent Qf the harm caused by
PG&I's violation of the rules, including both immediate and long-term harm to
the market; (2) the size and ability of PG&E to pay significant penalties, given
that PG&E Corp. reported over $15 billion in operating revenues in 1997, of
which PG&E accounted for $9 5 billion; (3) the large nu mber of violations; and
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(4) PG&E's intent, which these parties do not believe should be weighed as a
significant factor.

Nonetheless, these pames believe that PG&E's conduct was
reckless at best since PG&E did nolhmg between the time when the Affiliate
Transaction Rules were issued and the first ”ngh Voltage” advertisement was
pubhshed on March 16 to ensure the affiliates were complymg with the rules,

- other than sending a lettér to the General Counsel of PG&E Energy Services to

| highlight the need to cornply with Rule V. F 1. TURN and ORA also note that.
PG&E did not take any action itself (such as insisting on 31gmng off on the
advertisemeht) to ensure that PG&EEnergy' Services‘ was co‘niplyixig’t{fith the

~ ruleafter the March 16 advertiserhent was pubhshed but before the ad ran again

on March 23, 1998 ' '

. TURN and ORA recognize that apphcahon of the statutory

| minim_hm okfr$500 set by PU Code § 2107 per violation to the number of w_olahons
they reeo'mrhend (over3 inilllon)_ could resultina peﬁa_lty‘in'lhe billionsof
dollars which, in their opinion, would not be reasonable. TURN and ORA, as

‘well as the Joint Petitioners Coalition and the CAPHCC, urge the Commission to
fine PG&E $10 million, based on l_he factors set forth above, and the large number
of violations they argue occurred. Assuming over 3 million violations, their

proposed penalty results in about $3 per violation.

Pursuant to the criteria set forth in PU Code § 2104.5, PG&E
believes that it should be assessed at the low end of the $500 to4$20,:000 range per
violaton. PG&E asserts that it did not perceive the potential of a violation until
the "lilgh Voltage” advertisement first ran in the newspaper on March 16. It
argues that it immediately and unilaterally took action to achieve compllanc,‘e and

~ thus demonstrated a good faith. PG&E argues that the violation was not

-19-
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deceptive, was unintentional, and no public injury has beén shown.
Furthermore, PG&E argues that because the company acknowledged the
violation in a forthright manner, took immediate steps to achieve Comphance and

to reniediate the problem, that the Con\mlsslon suspend all or part of any penalty

assessed, subject to continued coh‘upliance during a probationary period.

3.2.2.3. Dlscusslon |
PG&E is iricorrect that ru Code § 2104 5is dlrectly

applicable to this case, because that section is lm'uted to penalhes for violations
involving safety standatds for plpelme facnhties or the transportahon of gas in
California. However, we can look to the factOrs llsted in Section 21045 by
~analogy, in order to determu’ie the apprOprlate penalty in light of the* range set
forth by Section 2107 These factors include ”the apprOprlateness of sitch penalty’
to the size of the business of the person charged, the grav;ly of the v1olahon, and
the good faith of the persdm charged m attemphng to achieve comphance, after
notification of a violation.” PG&E recommends we atilize these factors, and the
factors TURN and ORA urge us to consider also fall under these broader

categories.

Moreover, the fact that the utility delegated the responsibility
to comply with a Commnssion order or rule to an employee or agent does not
excuse the utility from comphance, since under PU Code § 2109, “the act... of any
officer, agent, or employee of any publle utility, acting within the scope of his
official duties or employment, shalil In every case be the act...of such public
utility.” |

In addrecemg the gravlty of the vnolauon, we reiterate that our
Affiliate Transaction Rufes area cntical component of our transition to a

compelilive marketplace, and we take lhese Rules very seriously. We view each

-20-
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of the 90 violations to be very serious, because the “High Voltage™
advertisements were each published to a vast audience, and thus had the
potential to cause substantlal harm. PG&E or its affiliates svould not have spent
substantial amounts of mone} de’vélOping and placing these advertisements in
such a wlde-spread adverhsmg campaign unless they believed these
adverhsements would have a large eXposure Rule V. R requires the afflhale to
use a dlsclaimer when it shares the use of the namé and logo of the uhhty, in
~order to prevent customer confusion and antlcompetrhve conduct by vnrtue of
the utlllty s name brand recognihon Although the preelse degree of actual harm .
or confusion, and the COmmenSurate utllnty gain may be very difficult to prove |
here, that does not mean that the potentlal f0r confuswn and gain ls not
subslantlal For example, the mﬂuences of an adverhSmg campalgn may be
1ncremental and a reader of the ”ngh Voltage advertnsements mlght not acton

that adverusement immedlately, but might do 0 at a later tine.

~ Thus, we view each vrolatmn of Rule V.FE. 1 as a very serious

matter. Although we do not believe that PG&E purposefully or wrllfully vlolated
Rule V.E.1, it did not afford adequate education and supervision regarding |
compliance to ensure that Rule VF] would not be violated to begin with, nor
violated yet again after the problems with the March 16 advertisements came to
light. Thus, we cannot find these violations were’merely inadvertent. (See
D.98-04-029, slip op. at Ordering Paragraph 3.) For instance, PG&E did not take
aclion prior to March 16 to ensure compllance with Rule V.E.1, other than to
inform the officers of all affilfates by letter of the importance of complying with
the rules, which were summarized but notattached verbatim to the letter, and to
send a second letter to each affiliate’s general counsel with a checklist to highlight -
several rules which required immediate attention, including Rule V.E.1. PG&E

did not establish any precleafance policy at that time, nor did it ensure that the
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means by which the affiliates informed their employees about the rules were
sufficient to ensuire compliance.

PG&E delegated its responsibility to cdnlply with the rules
without providing adequate education or supervision to énsure compliance.
Thus, although PG&E's good faith in 'attempling to achieve compliance with the
rules after notification of a violation is one factor we consider in mitigation of the

penalty amount, as discussed below, any good faith effort cannot rectify its

failure to comply with the Rule V.E1 to begin with under the circumstances here.

We also view the graviiy of the violations to be greater for the
violations associated with the advertisements published after March 16. When
the problems of the March 16 adverﬁsements came to light, PG&E only directed
that its affiliate correct the -p_robleni, but dfd not take further action to ensure
com plliance with the rules before the advertisement was published again on |
March 23 to a far larger audience. In fact, between March 16 and March 23,
PG&E relied on the same procedure in place prior to March 16 to ensure

compliance with the rules.

A statement made by‘Mf. Hafen highlights the need of PG&E
to provide adequate'eddcdlion and supervision if it plans to delegate compliance
with these, or other Commiission rules. Mr. Hafen, formerly of ME and now
employed by PG&E Energy Services, states that “the disclaimer was designed
and placed to be plain and legible, but small enough so as not to detract from the

primary message of the advertisement.”

We intend that the disclaimer be an integral part of the
message of the advertisement, and, as we stated in D.98-04-029, it should be
positioned so that the reader will naturally focus on the disclaimer as easily as’

the ”signmalure”. We never intended the disclaimer to be a secondary (or lower)

S99 .
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part of the advertisement, or to be anything other than part of the integral
message of the advertisement. Moreover, minimizing the disdaimér contradicts
not only the letter, but also the spirit of Rulé V.F1 adopted in D. 97-12-088, where
we intended that the disclaimer would ”prov:de the customer with more

information, not less.” (. 97-12-088 sllp op atp 45)

In addressmg the appropnateness of the penalty lo the size of

the business, it is beyond dispute that PG&B isa large utility, with apprﬁxnmately
4.2 million cuslomérs and over $9 bllhon of operatmg revenues for 1997. We
consider this mformahon in setting the penalty level for each offense at the high

end of the range, under the cu‘cumstances of this case.

Fmally, we address PG&E's good falth in attemptmg to
achieve cdinplianCe with the rules after nohfmatlon of a violation. In D.98-04-029, |
‘we stated that, although wé’applaml I’G&E for takh;g the addiﬁoﬁal remedial
steps, at this point, this was not a total remedy for its violation of the Affiliate
Transaction Rules. (D.98-04-029, slip op. at pp. 9-10.) We noted that PG&E had
previously provided similar such assurances. The'refo‘re, in this instance, an
apology and the promise of further reh\edial measures is an insufficient

substitute for a penalty.

Also, as stated above, PG&E did not take effective measures to
ensure compliance after its discovery of its violations of Rule V.F.1 with the
March 16 advertisements, but before the advertiserent was widely published
again on March 23, Thus, our assessed penalty for the violations associated with

the March 16 advertisements is less than the penalty for the violations associated
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with the remaining 70 advertisements.t We take into account PG&E’s remedial
actions of canceling what advertisements it could after March 23, and the further
assurances it has made to ensure future compliance with Rule V.F.1, including

the additional review process instituted by PG&E.

However, we do not believe that we should weigh these
mitigation measures to significantly reduce the penalty, or to'suspend the penalty
in its entirety. This is so, given the gravity of th§ harm and the size of the
business. We also do not believe a largé adjustﬁiént for PG&h's él}BSéQlleht
actions is appropriate here because wghaife alrea'dy usécijthese factors to deny
ORA and TURN’s initial reqﬁe'St'f'or injunctive relief in,the'i'r 6rfgiﬂal motion.
(See D.98-04-029, slip op. at p'p.11’;1'2.) We also use this, as well as the other
factors listed above, to deny ORA and‘TURN‘s request fofédd'ilién'ai corrective
advertisements and for PG&E to send additional 1étters to fc’éir‘tain customers who

switch to PG&E Energy Services between the time the “High Voltage”

advertisements are published and the corrective advertisements are published.s

+ While a lesser penalty might have been reasonable for the two advertisements
published on April 13, where PG&E states it was able to move the disclainier vertically
to the bottom of the page on a black background, and thus improve the disclainter’s
legibility, PG&E does not ask for a lesser penalty based on these factors. Nor did PG&E
provide us with a copy of this advertisement so we ¢ould sce whether PG&E in fact

cured the problem.

5 TURN and ORA recommend that the Commission order PG&E to run a corrective
advertisement in each of the publications where the “High Voltage” advertisements ran
in order to counteract the customer confusion caused by the “High Voltage”
advertisements. TURN and ORA also reconimend that PG&E send a letter to every
customer who switched or who switches to PG&B Energy Services form the time the
“High Voltage” advertisements began ruaning until the time that the corrective

Foolnote continted on next page
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Based on the above discussion, we impose a penalty of
$1,680,000 on PG&E. For vidléifdn ofa Comrhis'sion order and rule, and
pursuant to PU _dee‘§§ 2107 and 2108, PG&E is penalized in the amount of |
$1,680,000, and is ordered to pay to t_héSt'ate Treasury of California the amount
of 51,680,000, plus interest at 7%.15er year accruing from the date of this order, to
the credit of the General Fund pufSuant to PU Cdde § 2104.

3.2, 2 4. Comments on Alternate Decis!on |
The altemate Decision was malled for commenl on-

October 8, 1998 Tlmely comments were reCelved from PG&E,; SCE, the Joint
Petitioners Coalri_h_o;\,_ORA/and _TURN, and the CAPHCC. After reviewing the .

comments, we have decided not to change the alternate decision in any material

resp’ect.

4. Findlngs of Fact
1. nD.98- M- 029 we requested more mformatton before we assessed the

approprlate monelary penalty agamst PG&E for its violation of Affiliate

Transaction Rule V. F 1.

2. 'I’G&E's. April 21, 1998, filing includes a chart, attached to this decision as
Appendix A, listing each publication which has published or will publish the
Maich 23, 1998, ad\"e;tisemcnt, or “nearly identical” advertisements. This chart

lists 18 advertisements.

advertisenients are published which would contain the same terms as the correclive
advertisements.
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3. PG&E's request, made for the first time ina footnote of its May 18,1998
reply comments, that this proceeding be recategorized as either an adjudicatory -
matter unider Article 2.5 of the Conmumission’s Rules of Practice and Procedure, or
that it be given a new docket number and categorized as an adjudicatc‘:ry
proceeding, is untimely.

4. In this case, basing the penalty on six million violations, (or even the

~ three million violations cdmputéd by ORA and TURN), and assessing a fine per
violation of bet\véeh $500 and $20,000 would produce an excessive penalty.

5. Based on this record, it is an extremely conservative conclusion to
determine that logically, at least five people read each of the 18 advertlsements
T herefOre, PG&E has vlolated Rule V.F. 1 at least 90 times, based upon the |
number of publlcahons in which the advertisement appeared (18) multnplned by |
5.

6. We récognize the need for a process to develop a more complete showing
on the appropriate penalty for a violation of Rule V.R.1 in widely distributed
printed material.

7. PG&E recommends we utilize the factors set forth in PU Code § 2104.5 to
determine the appropriate penalty, and the factors TURN and ORA urge us to
consider also fall under the broad categories set forth in PU Code § 2104.5.

8. Our Affiliate Transaction Rules are a critical component of our transition to

a competitive marketplace, and we take these Rules very seriously.

9, The gravily of each of the 90 violations is very serious, in part because the

“High Voltage” advertisements were each published to a vast audience, and thus

had the potential to cause substantial harm.
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10. Although we do not believe that PG&E purposefully or willfully violated
Rule V.E.1, it did not afford adequate education and supervision regarding
compliance to ensure that Rule V.F.1 would not be violated to begin with, nor

violated yet again after the problems with the March 16 advertisements came to |

light. Thus, we cannot find these violations were merely inadvertent.

. 11. The gravity of the violations are even greater for the violations associated
with thé advertisemeitts published after March 16, 1998,

12. The disclaimer discussed in Rule V.E.1 should be an integral part of the
message of the advertisement, and, as we stated in D.98-04-029, it should be
positioned so that the reader will naturally focus on the'disclaimer as easily as-
the “signature.” We never intended the disclaimer to'be a secondary (or lower)

- part of the advertisement, or to be anythmg other than part of the integral .
message of the advertisement. Moreover, minimizing the disclaimer contradlcts
not only the letter, but also the spirit of Rule V.F.1 adopted in D. 97-12-088, where
we intended that the disclaimer would “provide the customer with more

information, not less.” (D.97-12-088, slip op. at p. 45.)

13. PG&E is a large utility, with approximately 4.2 million customers and over

$9 billion of operating revenues for 1997.

14. In this instance, an apology and the promise of further remedial measures

is an insufficient substitute for a penalty.

5.  Conclusions of Law
1. PG&E's request, made for the first time in a footnote of its May 18, 1998

reply comments, that this proceeding be recategorized as either an adjudicétory

‘matter under Article 2.5 of the Commission’s Rules of Practice and Procedure, or
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that it be given a new docket number and categorized as an adjudicatory

proceeding, should be denied.
2. Our penaltles rulemaking, R. 98-04 009 should address the issue of what

constitutes approprlate informatlon for the utility to providein the eventofa

vm]atlon of Rule V.E.1 in widely dlsmbuted printed material.

3. PU Code § 2104.5 is not dlrectly applicable to this case, because that code

| sechon is hmlted to penal tes for violations involving safety standards for

a 'plpelme fac11|ttes or the transportah(m of gas in California.

4 We can IOOk to the factors tisted in PU Code § 2104.5 by analogy, in order
' to determine the appropnate penalty in llght of the range set forth by PU Code
§ ‘2107 These factors mclude “the appropnateness of such penalty to the snze of
 the business of the person charged the gravity of the violation, and the good
faith of the person charged in attemptmg to achteVe comp]iance, after notnt’icatlon ,

" ofa wolahon

5. A large adjustment to the sl7e of the penalty for I’G&E’s subsequent actions

is not appropnate heré because we ha’ve alréady used these factors in
D.98-04-029, slip op. at pp. 11-12, to deny ORA and TURN's initial request for
injunctive relief in thelr original motion.

6. ORA and TURN's request for additional corrective advertisements and for

PG&E to send additional letters to certain customers should be denied.

7. In determinihg the number of violations, we exercise our discretion to find
that, for purposeé of this case, the penalty should be based on90 violations.
PG&E should be penalized $17,500 for each of the 20 violations associated with
the March 16, 1998, "ngh Voltage” adverhsement and $19, 000 for each of the70 °

violations aSSOLlatC({ with the remalmng advertisements.

-98.
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8. For violation of a Commission order and rule, and pursuant to PU Code
§§ 2107 and 2108, PG&E should be penalized in the amount of $1,680,000, and
should be ordered to pay to the State Treasury of California the amount of
$1,680,000, plus interest at 7% per year accruing from the date of this order, to the
credit of the General Fund pursuant to PU Code § 2104.

9. Because of the importance of compliance with our Affiliate Transaction

Rules, this decision should be effective inunediately.

ORDER
T IS ORDERED that:

1. For vnolatlon of a Comnussmn order and rule, and pursuant to Pubhc

) Utlhtles (PU) Code Sections 5107 and 2108, ‘Pacific Gas and Electri¢ Company is B

" penalized in the antount of $1, 680 000, and is ordered to pay to the State Treasury
of California the amount of $1,680,000, plus interest at 7% per year accruing from
 the date of this order, to the credit of the General Fund pursuant to PU Code
Section 2104.




R.97-04-011, 1.97-04-012 COM/RB1/rmn

2. The Commission’s penalties rulemaking, Rulemaking 98-04-009, shall

address the issue of what constitutes appropriate information for the utility to
provide in the event of a violation of Affiliate Transaction Rule V.F.1 in widely
distributed printed material.

This order is effective today.
Dated November 5, 1998, at San Francisco, California.

RICHARD A. BILAS
- President
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
Comumissioners

1 dissent.

/s/ P.GREGORY CONLON
Comumissioner

I dissent.

/s/ JOSIAH L. NEEPER
Commissioner
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APPENDIX A

- LIST OF PUBLICATIONS
“HIGH YOLTAGE” ADVERTISEMENT

Periodical

Dates

California

Periodi¢al

Business Week

pay 18, 1998

4.5

95,870

iplinger’s Personal
inanée

ay, 1998 '

35

34,030

(65 Angeles Times

March 16, 1998

X

1,029,073

March 23, 1998

6.5 -

0% Angeles Times

Money '

fay, 1998

4.5*

133200

INation’s Business -~

May. 1998

69,450

35

Orange County Register

March 16,1998

" 5.5

358.010

March 23, 1998

6.5

- Orangé County Register .

San Francisco
C' - icle/Examiner

Narch 16, 1998

535

%

605,948

532,783

Su. . @ncisco .
Chronicle/Examiner -

March 23, 1998

55

San Jose Mercmj News

“Narch 16, 1998

5.5

478,900

367,823

an Jose Mercury News

March 23, 1998

6.5

Wall Street Joumal,

“March 23 & 27, 1998

63

113,567

113367

orthemn California
|

iWall Street Joumal,
Southemn California

; Tarch 23 & 30, 1998

63

161,153

0

In the following publications, the disclaimer appeated in larger type and in a horizonta) position against a

solid black field.

Periodical

Dat¢s

F 'I‘S‘;’

Time Top Management

Apnl 13, 1998

8.75

US News and World
Report Bilue Chip

April 13,1993

8.75

‘The size of the disclaimer is smaller in magazines than in newspapers, due to the higher print quality and smaller

ad size.




