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Decision 98·11-046 November 19, 1998 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the ~1atter of the AppHcation oiErnest 
Communications, Inc. for authority to operate 
as a resale provider of local exchange service 
within the State of California. 

OPINION 

I. SummaOry 

Application 98-08·027 
(Filed August 19, 1998) 

Ernest Communications, Inc. (a'pplkailt) seeks a ('ertilicate of public ° 

coh\feniencco and l\ec~SSity (CPCN) under Public Utilities (PU) C~de § 1001 (or 

authority to provide resold local exchange telecohlinunications services as a 

con'petitivc IOl'ill carrier (CLC).' By, this decision, we grant applicatli authority to 

operate as a nonfadHties-based reseller of local cxchange services in the service 

territories of Pacific Be1l (Pacific) M\d GTE California Incorporated (GTEC). 

II. Regulatory Background 

Itt Dedsioll (D.) 95-07-054, 0.95-12-056, and.D.97-06-107, we established 

procedures to govern applications (or authority to offer con\petitive local 

exchange service wHhh\ the service territories of Pacific and GTEC. AppHcants 

that are granted authority to provide competitive local exchange servke must 

comply with various rulcs esh1blished by the Commission, including: (I) the 

consumer protection rulcs sct forth in Appendix B of D.95·07-054; (2) the rules for 

I A etc is a con\mon carrier that is Issued a CPCN to provide local exchange 
tdccorhmunications sci"iC(' (or a geographiC area spcdficd by such carrier. 
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local exchange competition set forth in Appendix C of 0.95-12·056; and (3) the 

customer notificationalld education rules adopted in 0.96-04-049. 

III. Overview of Applleatlon and Procedural 'Background . 

Applicant; a GC9rgia corporation qualincdto do business in CaUfornia, 

filed its applicationoI\ August 19,1998. 

In its appJiCatiOll, applicant requests authority to operate as a 

nonfadlities·bascd rescUer 61 local exchange services within Pacific's and GTEC's 

service' t~rri tor.i~s. '. 

nH~ California Environn'kcntaJ Quality Act requites the Commission as the 

designated lead agency to aSSess the potential environn\e~tat impact or' a project 

in order that adverse effects arc avoided, alternatives a red nvestiga ted, and " 
. . . ". . .) .. - . 

. enviromrtcntal quality is restoted or enh·~l1lced to the fullest extent possible .. Since 

applicant states "that it \vfu not be cOr\sttltcting any facilities for the purpose of 

providing local exchange services, it can be seen with certainty that there is no 

possibility thai granting this application will have an adverse impact upon the 

envi ronment. 

In Resolution ALJ 176-2999 dated ~pten\bcr 3, 1998, the Commission 

prcJimh'tarily categorized this application as ratesetting, and preliminarily 

determined hearings were not necessary. No protests have been received. Given 

this status, public he.ning is not neccssMY, and it is not necessary to alter the 

preliminary detcrmillations lllade in Resolution AL] 176·2999. 

IV. . Financial Qualifications of Applicant 

To be gri\nted a CI'CN for authority to resell local exch(lnge servicc, an 

applicant must demonstrate that it has $25,000 of cash or cash equivalent to mect 

the firm's start-up expenses. The applicantn\ust also dCtllOnsttate that it has 
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sufficient additional resources to cover all deposits required by olher 

telc<omn'Hmications carriers in order to provide service in California.! 

Applicant provided a Jetter (rom its bank that demonstrates that applicant 

has the required cash. Applicant also represented that no carriers have required 

it to make deposits. We find that applicant has met our requiterl\ent that it 

possesses sufficient financial resources to undertake its proposed operations. 

v. Technical Qualifications of Apptlcant 

To be granted a CPCN for authority to reseJllocal cxchangeservke, an " 

applicant must make a reasonable showing of technical expertise in 

telecommunications or a related bUsitless. Applicant supplied biographical 

information on its management whkh demonstrates that it has suffident 

business expertise and training to operate as a COfllnlUnications reseller. 

To further demonstrate its technical expertise and fitness to serve, 

applicant represented that no one associated with or employed by applkal'lt as an 

affiliate, officer, dircctor, partner, or owner of more than 10% of applicant, Wil,S 

previously associated with a telecommunications carrier that filed for bankruptcy· 

or went out of business, or was sanctioned by the Federal Con\munications 

Commission (FCC) or any state regulatory agency for failure to con\ply with al\Y 

regulatory statute, rule or order. 

\Ve find that applicant h.as met our requirement that it possesses adequate 

technical expertise to operate as a CLC. . 

Commission staff also reviewed applicant's draft tariffs {or compliance 

with Commission rules and regulations. The deficiencies arc noted in 

2 The financial standards (or ccrtificJ.tion to operate as a etC are set l('irlh In D.95·12-056, 
Appendix C, Rule 4.B. 

-3-



A.98-08-027 ALJ/JPO/mrj .,. 

Attclchmcnt B of this deCision. In its compliance tariff (iling, applicant is dirccted 

to correct thcse deficicncies as a conditionofo"\tr granting approval of the tariffs. 

VI. Conclusion 

\Ve conclude that the appJication confotrns to oUr rules (or ccrtilicatiOli as a 
CLC. Accordb\gly, we shall grant applicant a CPCN to rese)) local exchange 

service in the service tcrritories of Pacific and GTEe, subject to compliance \vith 

the terms _and conditionssct forth herein. 

Findings Of Fact· 

1. Application (A.) 98-08-027 was filed on August 19, 1998.-

2. A notice of the filing of the application app~ared in the Daily Calendar on 

August 25, 1998. 

3. By D.97-06-107, all interexchange carrie~s and CLCs are no longerrequircd 
. --

to con\ply with GeneralOrdcr 96A, slibsections III.G(1) and (2),'and COJilmission 

Rule of Practice and Procedure 18(6). 

4. By 0.95-07-054, D.95~12-0S6, D.95-12-0S7, and 0.96-02-072, the 

Commission authorized CLCs n'lccting specified criteria to provide 

facilities-based local exchange servites beginning January I, 1996, and resold 

local exchange services beginning March 31,1996. 

5. There were no protests to this application. 

6. A hearing is not required. 

7. In prior decisionsl the Commission authorized competition in providing 

local exchange tele(on\tntmications services within the service territories of 

Pacific and GTEC. 

8. Applicant has a minimun\ of $25,000 of cash or cash equivalent that is 

rc~sonably liquid il1\d readily available to meet its start-up expenses. 

9. No tclccon\murtications carrier has required applicant to make deposits iI'l 

order to provide the proposed sen'icc. 
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10. Applicant's management possesses the requisite technical expertise to 

provide resold local exchange services to the pub1ic. 

11. No One associated with or employed by applicant was previously 

associated with or employed by a telecommunications carrier that filed (or 

bankruptcy or went out of business or was sanctioned by the FCC or any state 

regulatory agency for failure to comply with any regulatory statute, rule, or 

order. 

12. As part of its application/applicant submitted a-draft of its initial tariff 

which contahied the deficiencies identified in Attachn\el\t B to this decision. 

Except for these, deficiencies, applicar,t's drafttarifis complied with the 

requiren\cnts established by the Commission. 

13. Since applicant does not propose to construct any facilities in order to 

provide resold local exchange serviC'es, it can be seen with certainty that granting 

applicant authority to prO-Vide resold local cxcha~\ge services will not have a 

significant adverse effect upon the environment. 

14. By 0.95-12-057, as modified by D.97~Ol-OI5, CLCs ate exempt itom 

PU Code §§ 816-830. 

15. By D.95-12-057, as modified by 0.97-01-0151 CLCs areex~n\pled from the 

requirements of PU Code § 851 (or th~ transfer or encllmbr,lllce of property 

whenever such transfer or encumbrance serves to secure debt. 

Conclusions of Law 

l. Applicant has the financial ability to provide the proposed service. 

2. Applkant has made a reasonable showing of tcchnical expertise in 

telcconununications. 

3. Public convenience and necessity requite the competitive local exchange 

services to be offctc~ by applicantl subject to the terms and conditions set forth 

herein. 
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4. Applicant is subject to: 

a. The current 2.4%surcharge applicable to all intrastate services except 
f(>rthosc eXcluded byD.94-09·065, aSn\odi(ied by D.95-02-05O, to fund 
the Universal Ufelin-e Telephone Service (PU Code § 879; Rcsolulipn 
T-I6098, DClember 16, 1997); 

h. llte current 0.2Srosurcharge applicable to aU intrastate services except . 
(ot thoscexcluded byb.94-09-065, as nlodUiedby 0.95-02-050, to fund 
the California Relay Service and C6n\Jl\unkations Devices Fund (PU 
Code § 2881; Resolution 1'';-16090, DeC'entber 16, 1997); 

c. The user fee ptovidedin fU Code §§431_-435, \vhich is 0.11% of gross 
intrastate revenue (or the 1998-:1999 fiscal year (Resolution M-4789); 

. " 

d. The (Urrent surcharge applicable to all intrastate services except lor 
those excludc'd by D.94-OO-065, as modified by 0.95-t)2·050, to fund the 
California BighCost Fund-A (PUCode §739.30; 0.96-10-066, pp. 3-4, 
App. 8, Rule I.C., set by Resolution 'r-16117 <'t 0.0% for 19981 effective 
Pebruary19, 1998); 

e. the current 2.87% surcharge ttpplicable to all intrastate services except 
lor those excluded by 0.94-09-065, as modified by 0.95-02-050, to fund 
the California High Ccist Fund-B (D.96-10-066, p. 191, App. BI Rule 6.F.); 
and 

f. The current 0.05% surcharge applicable to all intrastate services except 
for those excluded by 0.94-09-065, as inodified by 0.95-02-050, to fund 
the California Telcconn('(t Fund (0.96·10-066, p. 88, Afip. B, Rule 8.Gi 
set by Resolution T-16165, effe<tive August I, 1998). 

S. 1Jtc appllctlHon should be granted to the cxtent set forth below. 

6. AppJicant, once grantcd a CPCN to operatc as a eLC, should be subject to 

the Commission's rules and regulations regardhlg the operations of CLCs as set 

forth in 0.95-07~05'1, 0.95·12-056, "1\d other Coml~)ission decisions. 

7. AnyCLC which does not con\ply with our rules for lOC,11 exchange 

competition adopted in Rulemakitlg 95-04-043 shall be subject to sanctions 

including, but nollinlited to, revocation of its eLC certificate. 

8. Because of the puhlic interest in competitive local exchangc services, the 

foJlowing order should be c((eclive immediately. 
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ORDER 

IT IS ORDERED that: 

1. A certificate of public convenicllce and neccssity is granted to Ernest 

Communications, Inc. (applicant) to operate as a rescUer of competitive local 

exchange services, subject to the tcrms and conditions sct forth below. 

2. Applicant shall lile a written acceptance of the ccrtificate granted in this 

proceeding. 

3. Applicant is authorizcd to file \vith this Commission tariff schedules (~r 
. . 

the proVision of competitive local exchange servkes. Applicant may not offer 

con\petitive local exchange scrvices until tariffs are on tile. Applicant's initial 

filirig shall be made in accotdance with General Order (GO) 96-A,excluding 

§§ IV, V, and VI and shall c6treet the deficiencies notcd "in Attachment B. l11e 

tarif( shall bc e(fectivc not lcss than one day after t"riff approval by the 

Commission's Telec0I1\n\unications Division. Applicant shall comply with th~ 

provisions in its tariffs. 

4. Applicant is a con\pctitivc local exchange carrier (CLC). The effectiveness 

o( its (uture CLC tarif(s is subject to the schedules set (orth in Appendix C, 

Section 4.E of Decision (D.) 95·12 .. 056: 

liE. CLCs shall be subject to the foHowing tariff and contract 
(iling, revision and service pricing standards: 

"(1) Uniform nHe r~dllctiOl\S for existing tariff services shall 
become e((ective on five (5) working days' notice, 
Customer notificatipn is not required for mte de<reases. 

"(2) Uniform Jllajor rate increases for existing tariff services 
shall become e((ectivc on thirty (30) days' notice to the 
Coml'nission, and shall require bill inserts, or first class 
J'nail notice to customers At least 30 days in advance o( the 
pending rate increase. 
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"(3) Uniform minor rate increases, as defined in D.90-11-029, 
shall become effective on not less than (5) working days' 
notice to the Cornmission. Customer notification is not 
required (or such nlinor rate increases. 

U(4) Advice -hiller filings fot new services and lor all other types 
of tariff revisions, except changes in text not a(fecting rates 
orl'Cloca.tions of text in the tarHf schedules, shall become 
e{(eclive on forty (40) days' notice. 

"(5) Advice lettet filings revising the text or l<>eation of text . 
material which do not (esult in an increase in any rate or 
chaige shall becomc effeCtive on not less than five (5) days' 
notice to·the Conmussion. 

"(6) Contracts shall be subject to GO 96-A rules [or NDIECS, 
except interconnection contracts. 

"(7) CLCs shall file tariffs in accordance wit.h PU Code § 876,11 

5. Applicant Il"tay dcviate (com the following prOVisions of GO 96~A: 
- . , . 

(a) paragraph n.c.(1)(b), which requires consecutive sheet numbering and 

prohibits the reUSe of sheet nunlbers; and (b) paragraph II.C.(4), which requires 

that U a separate sheet or series of sheets should be used for each rule. it Tariff 

filings incorporating these deviations shall be subject to the approval of the 

Comn'lission's Telecommunications Division. Tariff filings shall reflect all fees 

and surcharges to which applicant is subject, as reflected iI\ Conclusion of Law 4. 

6. Applicant shall file as part of its initial tariff, after the effective date of this 

order and consistent with Ordering Paragraph 3, a service area map. 

7. Applic(tnt shall correct the deficiencies identified in Attachment B to this 

order it\ its initial tariff. 

8. Prior to initiating service, applicalH shaH prOVide the COJ'l\mission's 

Consun\er Services Division with the applicant's designated contact person(s) lor 

purposes of resolving COllSUn\f:'!r complaints and the corresponding telephone 

l\umber. This information shall be updated if the name or telephone number 

changes, or at least (tnnually. 
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9. Applicant shall notify this Commission in writing of the date that local 

exchange service is first rendered to the public. This notice shan be provided no 

later than five days after local exchange service first begins. 

10. Applicant shall keep its books at'ld records in accordance with the Uniform 

Systen\ of Accounts specified in Title 47, Code of Federal Regulations, Part 32. 

11. In the event the books and records of the applkant are required (or 

inspection by the Commission or its staff, applicant shall either produce such 

records at the Con\mission/s offiCes or reimburse the Conunission for the 

reasonable costs incurred in having Commission staff travel to applicant's office. 

12. Applicant shall file an annual report, incompliance with GO 1M-A, on a 

calendar-year basis using the information request fOim developed. hy 
Commission stafi contained in Attachment Ato this decision. 

13. Applicant shall el\sure that its employees comply with the provjsions of 

Public Utilities (PU) Code § 2889.5 regarding solicitation of customers. 

14. The certificate granted and the authority to render service under the rates, 

charges, and rules authorized herein will expire if not exercised within 12 months 

after the effective date of this order. 

15. TIle corpora-te identification number assigned to applicclnt is U-6077-C 

which shaH be included it\ the caption of a1l original filings with this 

Commission, and iI\ the titles of other pleadings filed in existing cases. 

16. Within 60 da}'s of the e{(edive date of this order, appliccUlt shalt comply 

with PU Code § 708, Employee Identification Cards, and notify the Director of 

the Telecommunications Division in writing of its cOmplial\Ce. 

17. If applicant is 90 days or more late in fiHng an annual report or in remitting 

the fccs listed in Conclusion of Law 4, the Con\mission's Telecommunications 

Division shaH prepare for Commission consideration a resolution that revokes 

the applicant's certificate of public convenience and necessity, unless the 
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. applicant has rc<:cived the w'ri Hcn permission of the Commission's' 

Tel-xOIl\n\lmicati6ns Division to file or remit late.' 

18. Applicant sh~ll cOIl\plywHhthe ~()l\sun\erprotection rules sct forth in 
Appcndix B of 0.95-07-054. 

"- . ,.. ", I . ..- _. ". . , . 

. 19. Applicant shall comply with thc Comntissioi\'srules lor local exchange 
. . 

corilpctitiori it. Citli(orniathat ar~ ~el (o"rth in Appendix C of D.95-12-056, 

. including the' reqttir~~(>rtt that ctCs $h~fl 'place cust()n~etdep()sftsin a protected, 

s~gteg~ tcd, intetcst-becirirtg escro\v accolinf subjeCt' f6 'COJi\n\iSsiOl\ oversight. 

20: Applicant shall ~()trtply.with tIle ~llst6m¢r notification ande<lucation rules 

ad~phid in '0.96-04-049 (egardingthepaSsage of calling "pa'rty nttmbet • 

. ~l.. The ttpplication isgrantcd,as setforthat>ove. 

22. This proceeding' is dosed. 
This order i$~((ective- today. 
Dated Noven\be( 19,1998, atSanFI'~ndsco, California .. 
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TO: ALL COMPETITIVE LOCAL CARRIERS 

Article 5 of the Public Utilities Code grants authority to the Calif ofilia Public 
Utilities Commissiol'\ to require all public utilities doing business in California to 
file reports as spedfied by the Commission On the utilities' California operati6ns. 

A specific annual report (ornl has not yet been prescribed for California 
Conlpetitive Lo<:al Carriers. However, you are heteby directed to submit an 
original and two copies ofthe information requested in Attachment A no later 
than ~larch 31 sf of the'year following the calendar year for wh.ichthe annual 
report is submitted, 

Address your report to: 

Ca1ifoTilia Public Utilities Conlmission 
Financial [:~eports, Roon13251 
505 Van Ness AVenue .. 
San Francisco, CA 94102-3298 

Failure to file this information on time may result in a penalty as provided (or in 
§§ 2107 and 2108 of the Public Utilities Code. 

If you have any question concernh1g this matter, please call (415) 703-1961. 
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ATIACHMENt A 
Pag~ 1 

Information Requested of Califorrila Interexchange Telephone Utilities ttnd 
Competitive Local Carriers. " 

To be filed with the California Pubik Otilities Comtllission, 505 Van Ness 
Avenue/Rool'l\ 3251, San Francisco, CA 94102 ... 3298, nO later than March 31st of 
the year foll()wing the calendar year for whkh the annual report is subo\ittcd. 

1. Exa<:t legal n<1ll'lC aIld" U :noi reporting ~tiHtY. 

2. Address. 

3. Namc,title, address, and te1cphorte nun'b~r of the person to be 
contacted cO(lcerning the reporfed infom\ation~ . " 

4. Na"n\eand thle of tl{e o((icer having' custody of the genet'al books of 
account and the Address of theo[fice where Stich books arc kept. 

S. Typeo! organization (e.g., corporation) partnership, sole proprict()ishjp~ 
etc.). . " 

J( incorporated) specify: 

a. O,lte at filing artides of incorporatiOl\ with the secretary of State. 

b. State in which incorporated. 

6. Comulission dedsion number granting operating authority and the"date ~ 
of that decision. 

7. Date oper(ltions were begun. 

8. Description of other business activities itl which the utility is engaged. 

9. A list of aU affiliated companies aild their relationship to the utility. 
State if affiliate is a: 

'a. Regulated public utiHty. 

b. Publicly held corporAtion •. 

10. Balance sheet as of December 31st of the year for which infolJllation is 
submitted. 
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ATTACHMENT B 
Page 1 

The following are the deficiendes in Ernest Communications, Inc.'s tariff filing: 

1. On each tariCE sheet, (1) add a vertkalline on both the left and right 
margins, and (2) move "Resolution No.1I under the "Effective Date" on the 
botton\ right hand (orner. 

2. Title Sheet & Sheet 7, Prelin\inary Staten\ent. Since the proposed tariffs arc 
applicable Ol\ly to local exchange services, delete all references to long 
distance and ce1luJar services (i.e.; interexchallge, interLATA and 
intra LATA services). 

3. Sheet 9, Service Area Map. Delete the Jast sentence. (See above Item 
No.2.) 

4. Sheet 23, 'Standard Features (o~ Centrex service. Briefly describe each 
feature. 

5. Sheets 25,41,62, & 100, ('entrex Service, etc. Note that "Individual Case 
Basis" (ICB}arrangen\ents and spedal construction/charges are subject to 
the prOVisions of General Order No. 96.:.A. 

6. Sheet 27, Custom Calling/CLASS Features. (1) Briefly describe each 
feature. (2) Delete reference to Caller ID service. A company cannot offer 
Caller ID service until it has complied with the notification and edtication 
of customers about prh'acy implications of (amng party number passage 
detailed in Decision 96-04-049. Delete reference to all Caller ID services 
and rates llntil the company h('ts complied \',,'ith ,," of the requirenlcnts. 

7. Sheets 32 thtu 36, I{ate Schedules. Delete all reference to long distancc 
services and r«)tC'S, (i.e., toll, interLATA). (Sec above Item No.2.) 

8. Sheets 45 thru 48, CLASS Servic.es/Rates. Delete reference to Caller ID 
service and rates. 

9. Sheets 49 & 50, To}) Service. Delete this section. (See above Iten) No.2.} 
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ATTACHMENT B 
Page 2 

lO.Sheet 52, Universal Lifeline Telephone Service (ULTS). Update the income 
limitation amounts as detailed tn the April 21, 1998 Notice sent to all 
carriers who provide ULTS. 

11. Sheet 61, Descriptio!\ of Service. Delete reference to long distance calling. 

12.SheN 6~, App1ication (6r~rvice .. Indude language to indicate that service 
n\ay be initiated based on a written or oral agreement between the 
company clhd customer. (Sec Rule 2, Appendix B of Decision 95-07-054). 

13.Shcet 68, Advance Payn\ents~ The tarilf as ctn-reolly \vorded does not 
clearly hldicatc th~t IItlte advance paYlitent made by tlte ttlstomer" wift be 
credited on the eus·tomer'S first bill. 

14.Shcet 76, Surcharges. (I) Thceurtent California Teleconnect Fund 
surcharge is .05%. (2) Fully eomply with Decision 86-12..Q25 regarding 
backbilling. 

IS.Sheet 97-T, Use and Ownership of Equipn\cnt. Delete this sc<:tion which is 
appropriate (or a fadlities-based service p.rovider. 

16.Sheet 108, Change of Service Provider .. Include tari(( language on the 
appHcable penalty or fine for violation of rule on change of service 
provider. (See Rule II, Appendix B of Decision 95-07·054). 

(END OF ATTACHMENT B) 


