ALJ/RLR/tcg * % Mailed 11/24/98

Decision 98-11-054 November 19, 1998
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of
Landmark Communi¢ations, Inc., a
California Corporation, for a Certificate of | - Application 97-07-008
Public Convenience and Nécessity to , (Filed July 10, 1997)

~ Resell Local, InterLATA, and IntralLATA
Telecommunications Services Within
California.

JJLB*‘L:;JUK AlL

(See Appendix A for appearances.)

OPINION

'Summa'ry |
| By this decision, we deny the applicationfﬁléd by Landmark
Communications, Inc. (Landmark) for a Certificate of Public Convenience and
Necessity (CPCN) on grounds of fitness of the applicant, and dismiss the
application without prejudice. '
Procedural Background
By application dated and filed July 10, 1997, Landmark sought a CPCN to

resell local, interLATA and intraLATA telecommumications services between
polnts within the State of California (application p. 1) both as a Competitive Local
Carrier (CLC) and a Nondominant Interexchange Carrier (NDIEC). By Decision
(D.) 97-11-056 issued November 19, 1997, we denied the application finding that

Landmark’s President and Chief Executive Officer (CEO), William J. Kettle, was
unqualified to manage a public utility in the State of California (Fmdmg of Facl
(FOF) 5), and concluding that “Applicant lacks managenal competencc to
provide the proposed services.” (Conclusion of Law (COL) 2.)
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Following the issuance of D.97-11-056 denying its application, Landmark
timely filed an Application for Rehearing arguing essentially thatit had not been
afforded a hearing on the issue of fitness and thus had been denied due procesé.
By D.98-02-115 dated February 19, 1998, and mailed to the parties on
February 23, 1998, we agreed, and remanded the proceeding to our Division of

Administrative Law Judges (AL] Division) for “rehearing ...on the question of

whether Applicant is sufficiently qualified for the grant of a CPCN as requested.”

(D.98-02-115, minteo., p. 2.) |

On March 3, 1998, shortly after the matter was returned to the AL}
Division, applicant filed a Petition for Reassignment of the proceeding from ALJ
Timothy Kenney to another ALJ. That Petition was filed under Rule 63.2 of the
Commission’s Rules of Practice and I’r‘oc‘cdure (Rules) and théréby sought
automatic reassignment. By Ruling dated and issued March 9, 1998, the Chief
AL) gréntéd the Petition and reassigned the proceeding to ALJ Robert L. Ramsey.

A noticed Prehearing Conference (PHC) was held on March 11, 1998,
before Conwmissioner Richard A. Bilas, Président Qf_ the Commission and the
Assigned Conunissioner on the applicatio.n, and ALJ Ramsey. ‘On March 20,
1998, Commiissioner Bilas issued an Assigned Commissioner’s Classification
Ruling and Scoping Memo which classified the proceeding as ratesetting;’
assigned ALJ Ramsey as principal hearing officer; directed that the [evidentiary)

hearing was to be held on June 1, 1998 and that discovery was to be completed

' As set forth in Public Utilities (PU) Code § 17.01.1 and Commssion Rules of Practice and
Procedure, Rules 5(b), (¢ ), (d), Commission proceedings are placed into one of three categories:
adjudicatory, ratcseltin%. and quasi-legislative for the purposc of determining what specific
internal procedures will apply to the Commission’s processing of the case (e.g., what ex parte
rules apply, when the assigned Commissioner is required to be present). The “rateselling”
category includes not only proceedings in which the Commission sets or investigates rates, but
also cases that do not clearly fit into any of the defined categories. Rule 6.1(<). The Landmark
proceeding was deemed “ratesetting” under the default provision of Rule 6.1 (¢).
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not later than May 26, 1998; and specified six (6) issues to be resolved at the

hearing.

On March 24, 1998, counsel for the Commission’s Consumer Services
Division (CSD) sent CSD's Data Re‘quest i, cohsisting of ten questions, to |
counsel for Landmark. Belween April 1,1998, and April 21, 1998, a number of
letters passed between counsel for the parties concerning, on the one hand, why
”the:pr"ess of other blisiness_" prevented ;[.andmark from responding to CSD’s
Data Request #1, and, on the of}{ét, 'why Landmark’s failure/refusal to provide |
answers to CSD’s Data Request #1 and Landmarks’ request to CSD to delay the
proceedings for sixty (60) days' was unacceptable. During this time, no motion
was made by either pa"riy to extend the discovery period or re’schedule the
h’earihg date. -

On April 21, 1998, CSD filed a Motion to Compel Discovery or [in the
alternative} to Dismiss [the] Application. On May 1, 1998, Landmark filed its
response to CSD's motion and simultancously therewith filed a Motion to Revise
Hearing Schedule in which it stated that the “press of other business has made it
difficult to respond to the lengthy data request submilted by the Consumer
Services Division (CSD)” and “Moreover, Landmark has instituted proceedings
in the United States District Court (C.98-1638-CAL(USDC; N.D. Cal.)] which may
affect the procedural course of this matter.”

The Assigned Commissioner was unimpressed with Landmark’s “press of
other business” argument and elected to formally deny Landmark’s request to
reschedule the proceedings, but noted that CSD required Landmark’s response to
CSD'’s data requests before it could proceed to hearing, and that Landmark'’s
failure to timely provide such responses, as a practical matter, necessitated a
delay and reSchédulil.'\g of further proceedings. Such thwarting of the

Commission’s rulings is not looked upon with favor, and counsel should bear
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thatin mind. If counsel has a conflict or has knowledge that it will or may be

unable to timely comply with a Commission order or ALJ ruling, a motion for
‘extension of time made at the beginning of the compliance period, rather than
' shdrtly before the period is about to expire will be viewed in a more charitable

light. We beliévé that our process is entitled to the same respect and p‘rioriiy as

that of any other ad)udlc'ahve body.
| By way of factual completeness, we note that Landmark's complaint for
| : /Inrjunchve and Déclaratory Relief pending in the U.S. District Court was denied -
on July 9, 1998.
The ewdenhary hearing on apphcant s fitness took place before the
" a551gned AL] on July 1, 1998.

: Appllcant $ Fitness
In his Classification Ruling and Sc0p1ng Memo flled on March 20, 1998

“Assigned Commissioner Bilas specified six issues to be resolved at the hearing.
They are: |
a. Applicant’s fitness to be issued a CPCN.

b. The extent of [Willia‘m J.) Kettle’s involvement in events
leading to the Chapter 11 bankruptcy filings of Thrifty Tel,
Inc. (Thrifty Tel) and STM Corporation (STM).

. The reason(s) for Kettle’s personal Chapter 11 bankruptcy
filing.

. The reason(s) for Ketlle’s termination of employment at
Thrifty Tel as well as the termination of employment of
Kettle's wife, Maria Ayala, from her position as Thrifty
Tel’s Vice President of Marketing and Sales.

.. The extent of Kettle’s involvement in the diversion/

- conversion of fedéral excise and state taxes collected by
Thrifty Tel, but not paid over to the respective
governments. :
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f. The extent of Kettle's involvement i in thc events leadmg to
the breachof the accounts receivable financing agreement
between Thrifty Tel and Fidelity Funding of California, Inc.

We will consider each in order.

a. Appllcant’s fitness to be 1ssued a CPCN.

The answer to th:s issue s, in reahty, a conclusion reached after a
review of the totallty of the record and mermatlon dnscussed under the other
queshons pOsed by As&gned Comm1ssioner Bilas. It wnll not, {herefore, be
) dnscussed as a separate question, but it should be understood that our answer to
the questmn reﬂects our Judgment based on the answers to the other questlons
| posed by the Commlssnoner in his C]assmcation Ruling and SCOpmg Memo dated
March 20 1998 as well as on the record of the ]uly 1, 1998 evidentiary hf:-anng
We conclude on the basns of all of the mfmmahon in the record that Kettle,
mdmdually and - s1‘nce he is the sole shareholder and alter ego of Landmark -
Landmark as a corporate 'cntity, is not fit to be granted a CPCN at this time. ‘

~ b. The extént of Kettle s involvement in events leading to

the Chapter 11 bankruptey filmgs of Thrifty Tel and

STM.

From approximately 1988 through August 10, 1994, when he was
removed from ‘office, Kettle served as President and Chief Executive Officer
(CEO) of both Thrifty Tel and STM. From the record, it appears that STM was
the investment company through which Kettle acquired Thrifty Tel, and that
Kettle controlied STM at the time it went bankrupt. Information concerning STM

was not developed at the hearing inasmuch as Kettle failed/refused to »providc

responses to CSD's data requests in sufficient time for CSD to investigate STM's
activities and its decline into bankruptcy. 'Had Kettle timely and completely

responded, that issue could have been addressed and resolved; however, because
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we find Kettle and Landmark unfit on the basis of other evidence which was .
developed of record, this frustration of an investigation into the reasons behind
STM's busmess failure does not preclude a determmahbn of Kettle’s fitness to be
granted a CPCN for his company As Pre51dent and CEO of STM and Thrifty Tel,
Kettle was, froma managenal standpomt the hi ghest offrc:al of both companies,
and as such, was the mdlvrdual upon whom the responSIblhty for the sticcess of
failure of Thrifty Tel, as well as ST M ultrmately rested SuffiCe 1t to say thatin
| . August 1994 the Board of Dlrectors removed Ketlle from his posmon as’
President and CEO of Thrnt'ty Tel, wh:ch acc0rdmg to 'I“hnfty Tel's 10-KSB med
 with the Secunhes and Exchange Commissron (SEC) flled shoﬂly after Ketlle S
‘ouster, was based ona breach m the terms of the Fldehty agreenent. Acc0rdmg
f- to, the 10 KSB subsequent to Kettle's remoVal T}mfty 'I‘el's management ’
" dlSC(Wered that federal excnse taxes and certain state taxes the company was |
‘ obhgated to collect were elther not collected or not pald over to the a pprOpnate
agencies. ' o | |
| Keltle‘denieé all of the above and alleges thé( his ouster was the result
of some ill-defined conspiracy between the Chief Financial Officer (CFO) and
certain other officials of Thrifty Tel who took that a’ction because ‘the'y feared that
Kettle intended to sell rhe ¢company and, as a result, théy would lose their jobs.
Other than his own undocumerited teétimony, there is nothing in the record that
lends credence to Kettrle's theory, and we reject his version of events.

Kettle also elle‘ges that the 10-KSB form filed by Thrifty Tel subsequent
to his ouster is hearsay and not a proper ground upon which to base a factual
finding of a legal conclusioﬁ We disagree. The 10-KSB was filed by corporate
offlcers authorlzed to prepare and file such documents; the form was submrtled
to a govemment agency (SEC) in the normal or usual course of business with

knowledge that the government would rely wpon the information contained
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therein as accurate; and there is no basis in the record to believe that the officers
who prepared and filed the document were engaging in some scheme to deflect
criticism for Thrifty Tel’s financial condition away from themselves to Kettle,
The converse is far more logical based on the record considered as a whole.
¢. The reason(s) for Kettle’s personal Chapter 11

bankruptcy filing

Kettle failed /refused to provide requested information concerning his
.per:sbn\al baﬁkfﬁptcy in suffiéient time for CSD to determine the causes of that

personal bankruptcy. However, this attempt to avoid our evaluation of the

causes, whilé it thwarts a finding on this question, is not as relevant as other

© issuesin this proceedmg, and therefOre isnota determmmg factor.
d. The reasons for Kettle’s terminatitm ‘of employment at

* Thrifty Tel as well as the termination of employment of

Kettle’s wife, Maria Ayala, from her position as Thrifty

Tel’s Vice President of Marketing and Sales.

Once again, Kettle claims that his ouster from Thrifty Tel was
engineered and accomplished by the CFO of Thrifty Tel acting in concert with a
few other ‘o’ffiéerskmployges of the company motivated by their fear of losing
their jobs in a sale of the company by Kettle. There is simply no record evidence
of any such conspiracy; however, there is ample evidence that Kettle failed to
exercise that degree of care expected of a CEO of a multi-million dollar
corporation. His inattention or lack of oversight to the requirement to collect and
remit the Universal Lifeline Telephone Service (ULTS) surcharge, a statutorily
mandated charge assessed on all providers of telecommunications services for
the purpose of ensuring the availability and affordability of telephone service,
resulted in a failure to pay $22,913.62 in applicable surcharges by the period
ending August 31, 1993 when Thrifty Tel's last payment was received. That
figure does not include the $59,989 reiabrledly owed ULTS by Thrifty Tel inits

-7-
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1994 bankruptcy proceeding (Declaration of Terry Wilson-Gray [Exh. 1, p. 2}). In
addition, Thrifty Tel’s 1994 bankruptcy filing indicates a $55,000 secured
creditor’s claim (tax lien) filed by the California Franchise Tax Board; a secured
creditor’s claim for $1.1 millien on behalf of Fidelity Funding Acceptance Corp.;
unsecured creditor’s pnorlty clatms for $1.68 million in excise taxes owed to the
Internal Revenue SQIVICC, $55,000 in ‘favor of the State of California for 1993
income taxes, $65,000 in favor of the State Board of Equalization for emergency
telephone users surcharge(s), $35 000 in favor of the City of Los Angeles for
excise taxes; and $21,657 in favor of the Treasurer-Tax Collector of the County of
Orange for unpaid property taxes; and $65, 000 in favor of thls Commission for -
_ unpald Deaf and Dlsabled Surcharge

e.- The extent of Kettle's involvement in the
diversion/conversion of federal excise and state taxes
“¢ollected by Thrifty Tel, but not paid over to the
respective governments. .

In answer to this quéstion, we must look to the totality of the evidence

as there is no direct evidence in the hearing record that points to dishonesty or
criminal activity on the part of Kettle in the failure of Thrifty Tel to collect the

~ federal excise taxes and state taxes or in the failure to remit those taxes to the
respective governments. That, however, does not relieve Kettle of responsibility
for that failure. As President and CEO of Thrifty Tel, the proper and timely
collection and remittance of those taxes was his ultimate responsibility, and
though Kettle may have designated others as the actual collection/remittance
clerks, the oversight responsibility remained with him. He simply failed to carry
that burden.
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f. The extent of Kettle's involvement in the events leading
- to the breach of the accounts receivable financing
agreement between Thrifty Tel and Fldehty Funding of
California.

Although the actions léading up to it are somewhat hazy, it is

uncontested that on June 27, 1994 Thrifty Tel entered into a financing agreement
with Fldehty Fundmg of Callforma, Ine. (Fldellty), under the terms of which
Fidelity pu rchased at face value Thrlfty Tel’s accotints receivable. Fldchty then
advanced Thrlfty Tel 65% of the face value of the accounts This is sometimes
referred to as ”factorm‘g " “The remalmng 35% was retained by Fidelity ina
rescwe account to offset fees, mterest and bad debts incurred in the collectlon

| process Acc0rdmg to a Form 10 KSB filed with the SEC by Thnfty Tel on

" December 16, 1994, in August 1994, Thrifty Tel was advised by Ftdellty. that
ﬂlriflj,'i'fl‘,e‘l‘ was in 'd'efau'l:t_ under the terms of the agreeniént. After invesiigatioh,
Thriﬂercl determined that the accounts receivable sold to Fidelity were
overvalued inasmuch as thé'y included dup]icaie accounts, aged accounts, and
accounts that had already been collected. From the timé of the discovery of the
overadvance in August, 1994, until November of that year, Fidelity reduced the
amount of its advances with the result that Thrifty Tel was forced to implement
personnel reductions, most of which occurred in sales and marketing, with the
result that sales decreased, which in turn led to an increase in accounts payable,
which further restricted the avallability of money to pay creditors, leading to

eventual, but inevitable, bankruptcey in late 1994.

Comments on Proposed Dec¢lslon and Regulatory Background
Both the applicant and CSD filed comments on the Proposed Decision.

CSD has pfop'erly set forth our controlling precedent that guides our disposition
of this procccding CSD also proposes minor factual changes, which we have

made where 1ppropnate CSD further proposes that the Commission authorize

.9-
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| an investigation of whether the applicant violated Rule 1 by either delaying or
providing evasive answers to questions posed by the Assigned Commissioner
and by staff inv‘estigﬁtors We decline staff’s proposal.

Applicant argues in its comments that our fmdmg of lack of fitness rehes
improperly on hearsay evidence and blames Kettle for the business failures of
others. S:gmfncamly, applicant does not address its culpability in refusmg to
'cooperate or rcspond in hmely fashion to our staff’s mveshgahon Apphcant
criticizes as hearsay the Form 10- KSB recewed into evidence, : arguing that thlS
SEC fnlmg does not meet the business record exception to the hearsay rule. Even
if that were the case {and we ' do not agree that 1t is), applicant overlooks Rule 64
(technical rules of evidence need not be apphed in Commlssmn proceedmgs) and

the fact that hearsay is adm1551b1e inan admmistrath hearmg and may be rel:ed

. upon if suppOrted by other éredible evidence. In re North Shuttle Service, Inc,,
D.98-05-019, 1998 Cal. PUC LEXIS 348 (May 7, 1998). Appht&nt continues to-
blame a consplracy by others for the mlsmanagement of emerpnses previously
headed by Kettle, an allegation that we considered at hearing and rejected for
lack of evidence. o '
CSD has cited numerous Coh\mission decisions that explain our public

policy concerns in ensuring that applicants seeking to provide

telecommunications services show that they possess sufficient financial resources
and technical éxpertise to merit the issuance of a CPCN. Among other things, we
have routinely examined an applicant’s past business record in order to make
sure that consumer rights are protected. Over eight years ago, in Rulemaking on
the Commission’s Own Motion for the Purpose of Modifying Existing Tah’ff Filing Rules
Jor Teleconnmunications Utilities, elc., (D.90-12-019), 35 Cal.P.U.C.2d 275 (1990)
(1990 C.P.U;C; LEXIS 94 at 27) (1990 Rulemaking), we noted the concern of the

California Department of Consumer Affairs over “the lack of stringent review
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allowing at best poorly prepared carriers to serve the public and at worst some

dishonest individuals to take advantage of the public.” (Id. at28)) In particular,
we recognized the need to protect against the “financial burdens and |
inconvenience to customers of poorly financed [non-dominant interexchange
ca'r‘riers.],” including resellers, that declare bankruptcy. (Id. at 30.) These burdens
include both loss of alétomer servic‘e deposits, and the abaﬁd()ni‘nei\t of service
 without notice to customerq Aswe explamed because servmes are bllled in -
arrears, no carrier would hkely be w:lhng to advise customers that it is going
out of business in 30 days * (Id. at 32.) Indeed, in that proCeedmg, Landmark’s
counsel in this case, and Thnfty Tel agreed that “the principals of carriers who
abandon sen'lce without nohfymg the Commission should be 1denhf|ed " and
that “if [such] mdmduals should be part of another entnty that subsequently
applies for a certnficate, the apphcahon should be denied.” *(Id. at 33.)

In our 1990 Rulemaking, we further exP]amed that in addltmn to adversely
affecting the company’s »curst'omers, the b‘fanqupt company aléq could adversely.

affect California customers of other telephone compa'nies. Specifically, we said:

“Fhrough the first half of 1985, Pacific stated that it was involved in
more than twenty pending Chapter 11 bankruptcy proceedings
regarding resellers. The revenue at risk to Pacific in these filings was
reported to exceed $6 million, exclusive of legal and administrative
expenses generated by these proceedmgs . The impact of this
activity is that California telephone service ratepayers, at large, nay
ultimately be in the position of bearing risk of failure in the resale
markelplace.” (D.90-02-019, 1990 C.P.U.C. LEXIS 94 at 34-35
(emphasis added).)

In 1993, in D.93-05-010, we again expressed our concern that applicants for
telephone service be financially fit. While we noted that the risks to consumers
from the business fallure of a reseller are relatively limited, we also stated that “it
is partof our r’espe:{sibility to make reasonable efforts to minimize these risks.”

We then noted that “the record does not give us confidence that we comprehend

-11-
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the full effects on consumers of the reduced financial requirements [for resellers).
Because of these concerns, we will take several steps to help insure against

potential harm to customers.” We then explained:

“First, in our review of applications for CPCNs for resellers, we will
scrutinize the allegations of technical expertise more carefully.
Reseller applicants should aécordingly provide considerable detail to
support their claims that they have the requisite technical expertise.
By technical experhse, we mean substantial technical education or
operaling experience in telecommunications, experience in the
telecommunications industry, and in particular with NDIECs [non-
dominant mtere)(change carriers]. Previous business and marketing

success and other experience or skills that would increase the
likelihood that the business will succeed and will offer reliable
service to customers will also be given some weight. The applicant
should also disclose whether anyone associated with the firm was
previously associated with an NDIEC that filed for bankruptcy or -
went out of business.” (D.93-05-010, 49 Cal.P.U.C.2d at 205-206, 1993
C.P.U.C. LEXIS 381, 28-29.)

In that decision we also announced that we would more vngorously

enforce user fee collection and payment requirements, including the collection
and remittance by carriers of ULTS charges under § 879 of the PU Code, the

payment by carriers of surcharges for funding special telecommunications
devices and services for the deaf and disabled under § 2881 of the PU Code, and
the payment of user fees by carriers based on their intrastate revenues under

§§ 431-435 of the PU Code.

Applying these principles and underscoring our concern that applicants
demonstrate that they possess basic business skills, we proceeded to deny a
CPCN in Application of Peoples Telephone Company, Inc., D.93-05-057 (May
1993), 4§ Cal.P.U.C.2d 267, 1993 C.P.U.C. LEXIS 406. In that case, while operating
in another state, the applicant had misapplied its tariffs and overcharged its
customers by over half a million dollars. Although the applicant had paid a fine

and reimbursed its customers, we nevertheless required an affirmative showing

-12-
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that the applicant possessed the requisite business skills before we granted a

CPCN. In dismissing the application without prejudice we said:

“While the application does not indicate that Peoples {had to file
bankruptcy or go out of business), its problems in Florida raise
analogous kinds of consumer protection issues. It is always of
concern to us when, as in this case, an applicant is alleged not to
have adhered to its tariffs. We are reluctant to make a finding of
technical expertise when part of that expertise must necessarily be

- the ability to promulgate and follow tariffs, to bill customers
accurately, and to inform customets of the proper charges under the
carrier’s tariffs.” (D.93-05-057,1993 C.P.U.C. LEXIS 406 at 5-6.)

Noting that Peoples claimed to have put new systems in place so as to
prevent a recurrence of the problems in Florida, we invited Peoples to reapply in
one year to allow the company to demonstrate how well its new systems worked

in these other states. (Id. at 6.)

Just last year, in adopting consumer protection procedures for NDIECs, we

reiterated our concern about NDIECs that had previously filed for bankruptcy.
One proposal would have required an applicant to identify whether persons who
mighl exercise signifieant control over an applicant had previously declared
bankruptcy. (D.97-06-107, Finding of Fact 4, 1997 C.P.U.C. LEXIS 535 at 20.) In
response to a comment about whether this proposal provided any meaningful

protection for consumers, we said:

“While this question is not required by statute, the Commission has
not been favorably impressed with the business praclices of
[interexchange carriers] that seek bankruptcy protection. In Sonic
Communications dba SCI Communications, 1.95-02-004 (filed

February 8, 1995), the Commission initiated the investigation of a
company that was allegedly transferring large groups of customers
without their authorization and charging these customers exorbitant
rates. Although diligently pursuing the company, the Commission
was unable to secure reparations for California customers. The
publi¢ interest would not be furthered by allowing those responsible
for Sonic’s wrongful activities to obtain a Certificate of Public

-13-
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Convenience and Necessity (CPCN}) via an expedited process.”
(D.97-06-107, 1997 C.P.U.C. LEXIS 535 at 9-10.)

We did not, however, foreclose NDIECs that had previously declared
bankrup'tcy:fr‘om e'r_lte‘ri'qg the California market. Instead, we prectuded such
entities from using the expedited registration pr’océss, and made that process
available only to entities which had no previous history of banktdptcy. For
NDIECs with a history of bankrﬁptcy, we set up an application procedure to
allow us to examine mb_fé clo»s'ely and caféfully the applicant’s 'techn.'ical o
expeitise, including its business acumen and ability to comply with regulﬁtdry
and statutory directives. We specifically found that “an applicant’s fcgulatOry
compliance history is relevant a‘ﬁd highly probat_ive of the a pplicant_'s prospective

compliance with California authorities,” and that “expertise is required to o
‘operate as an NDIEC and the lack thereof will not be acceptable.” (D.97-06-107,
~ Findings of Fact 6-7, 1997 C.P.U.C. LEXIS 535 at 20-21.)

Disposition of Landmark’s Application

Against this regulatory backdrop, we have carefully reviewed Landmark’s
application for a CPCN, the evidentiary record, and parties’ comments, and
conclude that Landmark has failed to show the requisite financial fitness for a
CPCN. Accordingly, we wilt deny its application. Such denial, however, will be
without prejudice. As discussed below, we explain the reasons for our denial
and also provide guidance on the type of affirmative evidence that Landmark
would need to provide by formal application before we would grant it a CPCN.

a. Basis for Denial

As noted above, we granted a rehearing in this proceeding in order to give
Landmark/Kettle the opportunity to demonstrate that Landmark was
sufficiently qualified for a CPCN. Kettle, however, repeatedly refused to respond
to the Assighed Commissioner’s inf;uiry and to our staff’s requests for

information, both of which were designed to probe whether Landmark possessed.
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the business acunien to conduct a viable teleconimunications business. For
example, in its ﬁrehéaring cor\frér’éﬁcc'slat‘émeﬁt, Landmark argued that no
hea:rin‘g was necessary, dééjﬁité our rules in "D._97405-107 providing for further
ir\q{li;y”for"az}')’pl'icaﬁts with a_: ﬁirsto,r'y of baﬁk'ﬁlptcy.‘ (Landmark’s Prehearing
Con¥; Statement at 2) At theprehearing :c‘réi-lfe'reﬁCe i't"s.elf,{Landma’rk stated that
“half the ALJs here” would ot havé followed D.97-06-107 (Tr., PHC 8:16:21),
thus effecti;!ély_arginihgVt‘_h:at it iyas ént‘i;tl'ed"to a'_'mbbe'r‘-,stamp approval of its
| ;aﬁpi_fcatiohi' Landmark also apparently beheved that the consumer pfot‘c_ctio’ﬁ
- préécdﬁfeé‘ of D9?06107 $hohld not apply because no oné claimed that Ketile’s
 business practices and bankruptcies have caitsed finanicial hars to the public.
' Landmark's attempt to avoid responding fo Commissioner and staff -
inquiries, to avoid having a rl;l'eérirng'bjn its appl i(:'atidn; and to avold any - -
| 4‘considéraﬁoh.6f'i'té prif)r busmess practices dem’onéﬁa@é a fack of féépe;:’i for

: 'Comnmiésionn protedtlrés,' tules and o:rde&rs,’i and the public p‘olicié_s that underlie

: .thc._m. o _ | » )

_ Kettle has also consisteﬁtly sliown a lack of re’gard' for c‘ompllying with |

~ other governmental requirements, such as the payment of statutbry charges, fcés; ‘
and taxes assesséd by various federal, state, and local governmental agencies.
These include the payment of fees and charges useci_ to support various
telecommunications programs adntinistered by the Commission. Specifically, as -

Thrifty Tel's President and CEO, Kettle failed to pay $125,000 in charges for

- At the hearing, Kettle relied on several documents that he had refused to provide the
Commission staff prior to the hearing, notwithstanding staff’s formal request for such
documents. Kettle’s explanation was that he “just had not taken the time” until a few days
before the hearing to review his documents. (Tr., Vol.1, 235:17-27; 138:13-22) Kettle further

- said that he felt he did not need to cooperate with the data request bacause the staff could send
aninvestigator to Los Angeles to go through the documients in the courthouse. (Id., 139:2-22)
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ULTS,’ used to support universal lifeline telephone service; $65,000 in charges to
support communications services fogr the Deaf and Disabled; and $24,000 in other
related fees. In addition, as indicated on Thrifty Tel’s 10-KSB filed with the
Securities and Exchange Commlssion, Thrrfty Tel failed to pay over $1.5 million
in certain federal excise taxes. Thrifty Tel also did not pay $55,000 to the

California Franchise Tax Board, $65,000 to the State Board of Equahzahon,
$35,000 in excis2 taxes to the Clty of Los Angeles, and $21 657 in property taxes to
Orange County.

Kettle and T lmfty Tel's failure to remit charges reqmred by the PU Code
causes us partlcular concern. Kettle and Thrifty Tel collected these charges from
consumers to fund the speaﬁc publié policy programs set forth in §§ 879 and
2881, These programs must be funded regardless of whcther any particular
- NDIEC remlls.the collected charges to the Commission. Thrrfty Tel’s failure to

remit these charges thus means that there will be a shortfall in incremental

revenue, which will have to be made up by an increase in charges paid by other

consumers. Accordingly, the claims by Landmark/Kettle that the public is not
‘harmed by Thrifty Tel’s failure to pay required charges are simply not true,

Indeed, the fact that these claims were even made raises a serious concern that

Landmark/Kettle will continue to ¢ollect but not remit these charges if granted a

CPCN.

Questions have also been raised in the record concerning Kettle’s business
practices in connection with a financing agrcemeni for the acquisition of
ThriftyTel’s accounts receivable by Fidelity. As discussed above, such practices

appear to have greatly contributed to the bankruptcy of Thrifty Tel in late 1994.

> The fecord indicates that the ULTS debt, although not dischargeable in bankruplcy, remains
unpald. (Tr, Vol. 1,34:9-12, id. 4:15-17)
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Kettle’s response that these claims amount to a conspiracy against him is simply
not substantiated in the record.

In sum, Kettle’s conduct in operating previous businesses demonstrates,
among other thihgs, a troubling pattern and practice of failing to adhere to
govemniental reqliirements at é\'ery le\'el - fedef‘al, state, and local. That
EOndtxct continued into this procéédihg, as evidenced by Kettle’s unwillingness
or inability to comply with the Assigned Commissioner’s directives and
Commission staff data requests hecessary to develop a complete administrative

record. As we stated, “{ajn applicant’s regulatory compliance history is relevant

and highiy probative of the applicant’s prospective compliance with California |
authorities.” (D.97-06-107, Finding of Fact 6, 1997 C.P.U.C. LEXIS 535 at 20-21.)
‘We will therefore deny the application of Landmark/Kettle for a CPCN.
, 7‘ Our denial, hoivex'er, is without prejudice. Landmark/Kettle may ‘reépply
- for a CPCN but we will set forth certain guidelines that Landmark/Kettle must

satisfy before we will grant the requested authority.

b. Guidance for Formal Reapplicalit‘m

Under federal law, a state may impose requirements necessary to preserve
and advance universal service, protect the public safety and welfare, ensure the
quality of telecommunications services, and safeguard the rights of consumers.
47 U.S.C. §253(b). With these specific goals in mind, we will provide guidance to
Landmark/Kettle of the lype of affirmative evidence that we will consider in a
reapplication for a CPCN. |

In particular, we will require Kettle to affirmatively demonstrate that he

possesses the requisite managerial fitness to operate a telecommunications
company. Affirmative evidence would include, but not necessarily be limited to,
a showing by Kettle that: (1) he has completed a course of training whereby he

has secured a comprehensive understanding of the proper methods of organizing
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and managing a business; (2) he has adopted a viable business plan with
safeguards to protect against the problems and failures that resulted with his
prior businesses; (3) he has adopted a system of rigorous financial and cost
controls that ¢an be readily éudited' (4) he will repay those charges owed the
Commission, mcludmg the ULTS charges, if such charges are not dlschargeable
in bankruptcy, and (5) he has demonstrated a w:llmgness and ability to comply
with all statutory and regulatory requlfements, mcludmg applicable consumer

protech()n rules adopted by the Commlssi()n

We emphasize that an apphcant for telecommumcations aulh()rlty in

Cahforma has the burden of showmg by a preponderance of the evidence that it
will comply with its pubhc utility obllgatmns,_and that it has the fma‘ncnal,
technical, and ménagérial resources to bperéte' responsibly and in the publié ‘
interest. Upon an affirmative showing by formal application that
Landmark/Kettle has provided sufficient evidence of the nature and type
illustrated above that demonstrates managerial fitness, and assuming that no
other information is adduced that undercuts Landmark/Kettle's showing, we
stand ready to grant Landmark/Keltle a CPCN.
Findings of Fact

1. A rehearing of this application limited to the issue of Landmark’s fitness
was ordered by the 'Con"umissio.n in D.98-02-115.

2. By Assigned Commissioner’s ruling dated March 20, 1998, Commissioner
Bilas set May 26, 1998 for completion of discovery and June 1, as the date of the

cvidentiary hearing,.

* For example, Landmark/Kettle could demonstrate compliance with all applicable federal,
~ stateor local requirements governing the provision of interstate or international
telecomntunic¢alions operations.
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3. OnMarch 24, 1998, counsel for CSD served its Data Request No. 1 on

Landmark’s attorney -
4. On Apnl 21 1998, CSD flled a mohon to compel Landmark to answer

CSD's Data Request No. 1.

5. On May 1, 1998, Landmark flled its response to CSD's motion to compel,
and snmu]taneously therewnth fnled a Motion to Revise Hearing Schedule in
which counsel stated that the ”press of other business” made it dlfftcult to
respond to the lengthy data request [10 queshons] submitted by CSD and on the
further ground that Landmark had mstltuted proceedmgs in the U.S. District
Court [C.98- 1638 CAL (US.D.C, N.D. Cal)] which might affect the procedural
course of thls matter. - _

6. Thie Awgned COll‘tn'tlSSlOnel‘ demed Landmark‘s request to reschedule the
proceedmgs, but noted that asa practlcal matter, Landmark’s refusal/failure to
tlmely respond to CSD’s Data Request No 1 necewtated rescheduling the
evidentiary hearmg to July 1, 1998, 4

7. Landmark’s comp]amt for In}unctn'e and Declaratory Relief pending in
the U.S. District Court was denied on July 9, 1998.

8. The evidentiary hearing was held on Jtlly 1,1998.

9. Questions raised by the Assigned Commissioner and the answers to those
questions, based on the record as a whole, are set forth in the findings that
follow.

10. As to the question:
a. Applicant’s fitness to be issued a CPCN.
Answer: Applicant has not demonstrated fitness to be awarded a

CPCN at this time.
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b. The extent of William ], Kettle's [sole sharcholder of
Landmark and former President and CEO of Thrifty
Tel, which went out of business following the
company’s bankruptcy in 1994] involvement in events
leading to the Chapter 11 bankruptey filings of Thrifty
Tel and STM (a subsidlary or predecessor of Thnfly
Tel).

Answer: From 1988 through August 10, 1994, when he was removed
from office, Kettle served as President and CEO of Thrifty Tel and/or

STM. The untimely r’e‘spons’e”df Landmark to CSD’s Data Request

precluded development of information concerning STM at the
heatiﬁg. However, it is noted that Keftle controlled STM at the timeit
went bankrupt or shOrtly before that time. As Presiden’( and CEO of
’lhnfty Tel and STM, Kettle was responsible for the success or fanlure
of each company Furlhcr information concemmg Kettle's
involvement in the al‘falrs of STM and Thrnfty Tel appears in one or
more of the answers to the questions which follow.
11. As to the question:

¢. The reasons for Kettle’s personal Chapter 11 bankruptey filing,
Answer: Kettle failed/refused to provide requested information
concerning his personal bankruptcy in sufficient time for CSD to
determine the causes of that personal bankruptcy. We therefore make
no findings concerning this question. We note, however, Kettle’s

failure to make that information available on a timely basis.
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12. As to the question:
d. The reasons for Kettle’s termination of employment at
Thrifty Tel as well as the termination of employment of
Kettle's wife, Maria Ayala, from her position as Thnfty
Tel’s Vice Presndent of Marketlng and sales
~Answer: ’Ihe evldence of record mdicates Kettle was removed from
office by the Board of Directors of ’Ihrlfty Tel on August 10, 1994,
x \b"ecau’se failur_é to collect and remit ULTS surcharges resulted in a
fféﬂtlfé to ﬁay’ $22,913.62 in applicab]e charges by the peribd ending
August 31, 1993 when Thrifty Tel's last fayment was received. That
figure ‘d(ﬁ)e's notr include thé $59,989 reportedly owed ULTS by Thrifty
Tel in its 1994 bankruptcy proceedmg In addltton, the clalmants |
, '_"‘schedules in the 1994 bankruptcy list unpaid tax liens of $1.68 million
in e)mse taxes owed to the Internal RevenUe Service; $55,000 owed to
the State of Calnt’orma for 1993 mCOme taxes; $65,000 owed to the State
Board of Equalization; $35,000 owed to the City of Los Angeles in
‘excise taxes; and $21,657 owed to the County of Orange for unpaid
pro"p:e"rty taxes. The list also includes $65,000 owed to the Commission
for unpaid surcharges for the Deaf and Disabled Trust Fund, and
$1.1 million claim on behalf of Fidelity Fund Acceptance Corp.
13. As to the question: -

e. Thé extent of Kettle’s involvement in the diversion/
conversion of federal excise and state taxes collected by
Thrifty Tel, but not paid over to the respective
governments.

Answer: There is no credible evidence of criminal activity by Kettle in

the record on this point; however, as President and CEO of Thrifty
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Tel, he is responsible for the failure of Thrifty Tel to properly and
timely-collect and remit those taxes to the proper authorities.

14. Asto the question ‘

f. The extent of Kettle s mvolvement in the events leading
to the breach of the accounts receivable financing
agreement between Thrifty Tel and Fndehty Fundmg of
California.

Answer: ;The'evidénce indicates that the accounts receivable funded

under the agt‘éeﬁiéﬁt were overvatued in that they contained
duplicate accounts, aged accounts, and accounts that had already been
collected. This overvaluation was the responsxblllty of Ketlle The
actions taken to correct the effect of this overvaluahon were

| instrumental in leading to the bankruptcy of Thnfty Tel._ :

15, Kettlé’s;fa_il'uré to i‘ciﬁit Chargés réquired by the Commission pursuant to
statute results ina shortfall of incremental reventie that will have to be made up
by an increase in charges paici by other customers.

Concluslons of Law |

1. A limi_ted rehearing restricted to the question of applicant’s fitness to be
awarded a CPCN was ordered in D.98-02-115.

2. Atthe Prehearing Conference, the parties were advised that timely -
response to discovery was expected.

3. Applicant failed to timely respond to CSD's Data Request No. 1, with the
result that the scheduled hcarfng had to be rescheduled.

4. The Commission rejects applicant’s excuse that “pressing other business”
precluded compliance with its order.

5. On the basis of record evidence, William Keltle, the sole sharcholder and
alter ¢go of Landmark, was ultimately responsible for mismanagement and the

bankruptcy of Thrifty Te), of which Kettle was President and CEO.

-922-
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6. No credible evidence in the record supports Kettle’s clalms ofa .
censplracy '
~ 7. Kettle has evidenced a pattem and practlce of failmg to comply with the
requtrements of federal, state, and local govemmental agencnes, mcluding the
' payment of statutory charges and fees required by the Commlssion ' |
‘8. The Commlsszon is concerned wnth the bankruptaes of »
_ teleeommuntcatlons ser\'lce provnders of lon g-standmg, based On the need to
safeguard the interests of consumers R o
: 9. Kettle has not demonstrated fltness to be aWarded a CPCN at thts tlme, _' )
but shOuld not be precluded from makmg anothet appheatlon at such tlme as he

can demonstrate ﬁtness

; 10 Sh0u1d Kettle apply in the future, he should af&rmahvely demonstrate .

that he has-

e completed a COurse of traimng whereby he has secured a
: comprehensiw’e understanding of the préper methods of organizmg
- and managmg a busmess, . .

adopted a \'1able business p]an wnth safeguards to protect agamst the
problems and failures that resulted with his prior businesses;

» adopted a system of rigorous t’mancnal and cost controls that can
readily be audited;

repald those charges owed the Commission, mcludmg the ULTS
charges, if such charges are not dischargeable in bankruptcy,

e demonstrated a wnllmgness and ability to COmply with all statutOry and
regulatory requirements, including applicable consumer protections
‘rules adopted by the Commission.

1. Thts applieatibli shouild be denied without prejudtce for the protectionof

California consumers. -
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ITIS ORDERED lhat
1. The application of Landmark Commumcatmns, Inc. (Landmark) is hereby
denied without prejudICe for lack of ‘managerial frtness
2. In the event that Landmark or William J. Kettle reapply fora Lerhflcate of
Pubhc Com'emence and Necessrly (CPCN), Landmark or erhamj Kettle shall
make an afflrmah\'e showmg that Landmark/Kettle has complied wrth the
guldelmes set forlh 1n this decrslon |
3. Should Landmark/ Kettle choose to reapply for a CI’CN ,
andmark/Kettle shall ﬁle a formal apphcatron and serve it upon the Drrectc)r of
the Consurner Affaits Drvrsron and all appearances in Application (A. ) 97-07-008.
4 A. 97-07 008 is closed '
| This order is effechve today.

Dated No_vemb'er 1§, 1998, at San Francisco, California.

RICHARD A. BILAS
President
P. GREGORY CONLON
HENRY M. DUQUE
' Commissioners

We will file a dissent.

/s/ JESSIE . KNIGHT, JR.
Commissioner

/s/ JOSIAH L.NEEPER
Commissioner
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Commisstoners Jeésie J. Knight, Jr. and Josiah L. Neeper, Dissenting:

We dissent from the majority which denies Landmark Communications Inc. a Certificate
of Public Convenierice and Necessity (CPCN) . Itis our view that the more appropiiate ovicome
should be to subject the firm to certain operating conditions, tied to an approval of a CPCN. )
These conditions would include a cash deposit of $25,000, prepayment of thiee months estimated
fees and surcharges, and specific 1ate payment charges. There were several issues surrounding
the fitness of the applicant that ¢ause our disagreement with the majority.

* First, the issue of Mr. Ketilé’s involvement in events leading to the Chapter 11
bankruptey filing of Thrifty-Tel is an imiportant concern to us that cannot be minimized. Here
the majonly makes a conclusion based on a {iling made by Mr. Kettle’s former business
associates which blames Mr. Kettle for Thrifts <Tel’s previous bankruptey. Mr. Kelile provided
direct tcshm()n) subject to cross exanmiination, that refuted this evidence. Clearly, Mr. Kettle's
business associates had a motive to shift blame for the bankruptcy to their former business -
adviser. In our judgment, this type of unsupported testimony should not be the basls ofa
business fitness finding by this Commission.

Secondly. the fact that a former carrier goes bankrupt should not be grounds for
disqualification for operating in California, let alone a new enterprise with no business history.
The opportunity to use bankruptcy as a legal and legitimate business practice to discharge
obligations in the commercial sector is accepted in all other industries in this country, for the
majority to deny this here is a bad precedent.

Third, we believe that Mr. Kettle’s personal bankruptey should not have any bearing on
whether he is fit to run a telecommunications company. Personal bankruptey is a private
business matter, in addition to being a separable issue from a business entity. It should have no
bearing on this case. For the majority to use this as a fundamental consideration is a breach to
Mr. Kettle’s personal privacy. As a government agency, this Commission must always be careful
not to over-step its boundaries of power. Requiring disclosure of personal financial details is an
unwarranted invasion of privacy for the purpose for which this agency needs to approve the
establishment of a new enterprise, a business that will live or die by its own operational meritin
offering products and services to customers.

Fourth, the proceeding sought to determine the extent of Mr, Kettle's involvement in the
diversion or conversion of federal excise and state taxes collected by Thrifty-Tel. On this issue,
cven the majority finds there is no direct evidence in the hearing record that points to crimina)
intent on the pait of Mr. Kettle in the failure of Thrifty-Tel to collect the federal excise taxes and
state taxes, or in the failure to remit those taxes to the proper respective government authorities.

Fifth, the proceeding attempted to answer the question as to why Mr. Kettle was
terminated by Thrifty-Te). Once again the evidence is inconclusive. Commission staff only
presented documents filed before the Securitics and Exchange Commission that ¢ontained
allegations made by Mr. Kettle’s business partners. Mr. Kettle successfully refuted these
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allegations at trial and this should not be a part of the majority’s dicta, or elemental to their
decision process.

Sixth, the procceding attempted to determing the extent of Mr. Kettle’s involvement in
the events leading to the breach of an accounts receivable financing agreement between Thrifty-
Tel and another finm, Fidelity Funding of Califomnia. It is our vicw that there is no reason for this
Conimission to involve itself in the dispute of a bilateral commercial relationshi p between two
businesses. If there are any conceins to be litigated, this should be a matter for the courts to

seltle, not this Commission.

Seventh, though the majority has made much of Thrifty-Tel's bankruptcy and Mr.
Ketile’s termination of employment, neither of these issues caused any direct harm to Thrifty-Tel
consumers. All consumers received the services for which they had paid. No consumer was left
without phone service, no consumer lost a penny of deposit money. The only harm that came to
the public because of Thrifty-Tel’s bankruptcy was its failure to pay fees and surcharges.
Thrifty-Tel is not alone among telecommunications carriers that have failed to mske such
payments in the past history of this Commission, many who have béen allowed to continue
operation with certain restrictions. In order to protect against a répeat of this specific negative
occurrence and the legitimate concern of potential bad behavior on part of this new company, the
alternate proposed by us set specific and tough conditions designed to assure the Commission
that ratepayers would not be harmed if Landmark, like Thrifty-Tel, went out of business owing
these charges. The altemate required a cash deposit of $25,000, the prepayment of at least three
months estimated payments of fees and surcharges, and a stringent late payment penalty
structure. In this way consumers would have been afforded the benefit of Landmark’s business
services, while guaranteefng that fees and surcharges were paid by Landmark prospectively.

Eighth, the majority docs leave open a slim glimmer of hope for Mr. Kettle that his
application will be reconsidered by this Commission, if he complies with several requirements.
We find these requirements to be unreasonable and would have eliminated them entirely should
we have prevailed. It is unreasonable for the Commission to require Mr. Kettle to complete a
business course of training to allegedly guarantee that he has secured a comprehensive
understanding of the proper methods of organizing and managing a business. Not only does the
majority not specify what the course of training should be, in our judgment whether he completes
this undescribed academic pursuit or gets an MBA guarantees nothing. How this Commission
will judge future success or be assured that his business will be secure on an on-going basis is
incomprehensible. Furthermore, the majority insists on a second requirement that he adopt a
viable business plan. In our judgment, the Commission doc¢s not have the wherewithal to
cvaluate a business plan to determing if a business is viable in today’s ever-changing market, nor
is this even appropriate for an agency dedicated to market neutrality in a competitive
cavironment. Itis as if the recent efforts to reduce our regulation of this industry have been
ovcrturned and now the Commission is back in the business of deciding whether a business plan
is viable. It is not this Commission’s role to determine whether a business is viable or not viable.
The market will do that.
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Ninth, the majority also requires that Landmark adopt a system of rigorous financial and
cost controls that can be readily audited. It is not this Commission’s role to regulate how a new
business entrant keeps ils financial records. It is unreasonable, discriminatory and anti-
compelitive to require such nicromanagement of this individual business and not others. The
majority unfairly singles out this firm for this type of regulation.

Tenth and finally, before Landmark can seek authority in the fulure, this decision requires
that Landmark and Mr. Ketile repay charges owed the Commission, if such charges are not
dischargeable by bankruptcy. We would agrée to this if the liability for these payments were Mr.
Kettle's personal liability. Contrary to the majonly s view, these are liabilities of Thrifiy-Tel and
Thrifty-Tel is not secking this application. If it is the desire of the majority to obtain further
payment from Thrifty-Tel, they should continue to pursue this inother venues.

The majority runs the risk of undermining what this Commission has accomplished since
the issuance of the Telecommunications Infrastructure Report in 1994. Since that time this
Commission has increasingly followed a “let the market decide” approach in deciding whether a
carrier is fil to provide service. This decision reverts back to anachronistic thinking that argues
that the best way (o protect consunters is to try, on the front end, to weed out “unfil” providers.
The majority should be reminded that this approach has already failed. Corporate entities suchas -
Sonic, Cherry and other businesses who have been found guilty 6f having abused customers and
countless other carriers who have since gone out of business for other reasons, all were subjected
to this same type of screening. Experience has shown that this heavy-handed scrutiny does not
keep bad players out of the market. Respectfully, the majority must recognize that the best way
to protect consumers is through v:gorous enforcement of Commission 1ules. The Commission
should aggressively investigate carriers that are currently harming consumers, it should not
spend countless hours trying to keep a provider out because it might possibly go out of business
or harm customers that presently do not even exist.

It is illustrative that the majority expends significant effort to cite decisions issued in
1990 and 1993 as justification for a heavy-handed approach. Yet, they make no reference to the
all important and historical Telecommunications Act of 1996. By all accounts, times have
changed in the telecommunications markel. Attempling to predetermine the fitness of a carrier is
not the best use of the Commission’s jurisdiction, nor is it consistent with our policy of
promoting fully competitive markets.

The majority approach here is a misallocation of Commission resources and harms rather
than promotes the public interest. Hopefully, this ruling of the majority is simply an aberration,
and they will focus the Commission’s customer protection efforts on those carriers that are
actually visiting harm on California consumers.

We believe that the Commission should have steered clear of the failed regulatory
approach embedded in the majority decision and should have granted Landmark an application to
provide service to California consumers. The alternate that was proposed had snore than enough
safeguards to guarantee that no harm would have fallen upon future consumers without the
Commission’s intervention.
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Dated November 19, 1998 at San Francisco, Califqrﬁia. '

ot JessieJ.Kmightde o pd Josiah L. Neeper
Jessie J. Knight, Jr, = -~ - Josiah L. Neeper
Commisstoner ~ . Commissioner
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Commissioners Jessie J. Knight, Jr. and Josiah L. Neeper, Dissenting:

~ We dissent from the majority which denies Landmark Communications Inc. a Certificate
of Public Convenicace and Necessity (CPCN) . It is our view that the more appropriate outcome
should be (o subject the firm to certain operating conditions, tied to an approval of a CPCN.
These conditions would include a cash deposit of $25,000, prepayment 6f three months estimated
fees and surcharges, and specific late payment charges. There were several issues surrounding
the fitness of the applicant that cause our disagreement mth the majorily.

Firsi, the issuc of Mr. Kettle’s involvement in ev ents feading to the Chapter 11
bankruptcy filing of Thrifiy-Tel is an important concern to us that cannot be minimized. Here
the majority makes a conclusion based on a fiting made by Mr. Kettle®s former business
associates which blames Mr. Kettle for Thrifts -Tel’s previous bankruptey. Mr. Kettle provided
direct testimony, subject to cross examination, that refuted this evidence. Clearly, Mr, Ketile’s
business associates had a motive to shift blame for the bankruptey to their former business
adviser. In our judgment, this type of unsupported testimony should not be the basis of a
business Iilness finding by this Comntission.

Secondly, the fact that a former camicr goes bankrupt should not be grounds for
disqualification for operating in California, let alone a new enterprise with no business history.

The opporlunity to use bankruptey as a legal and legitimate business practice to discharge
obligations in the commetcial sector is accepted in all other industries in this country, for the
majorily to deny this heie is a bad precedent.

Third, we believe that Mr. Kettle's personal bankcuptey should not have any bearing on
whether he is fit to run a telecommunications company. Personal bankruptey is a private
business matter, in addition to being a separable issue from a business entity. It should have no
bearing on this case. For the imajority to use this as a fundamental consideration is a breach to
Mr. Keltle’s personal privacy. As a government agency, this Contmission nrust always be
careful not to over-step its boundaries of power. Requiring disclosure of personal financial
details is an unwarranted invasion of privacy for the purpose for which this agency needs to
approve the establishment of a new enterprise, a business that will tive or dic by its own
operational merit in offering products and seivices to customets.

Fourth, the procceding sought to detemmine the extent of Mr. Kettle'’s involvement in the
diversion or conversion of federal excise and state taxes collected by Thrifly-Tel. On this issue,
cvea the majornity finds there is no direct evidence in the hearing record that points to criminal
intent on the part of Mr. Kettle in the faiture of Thrifty-Tel to collect the federal excise taxes and
state taxes, or in the failure to rentit those taxes to the proper tespective government authoritics.

Fifth, the proceeding attempted (o answer the question as to why Mr. Keltle was
terminated by Thrifty-Tel. Once again the evidence is inconclusive. Commission stafYonly
presented documents filed before the Securities and Exchange Commission that contained
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allegations made by Mr. Keltle's business partners. Mr. Kettle successfully refuted these
allegations at trial and this should not be a part of the majority’s dicta, or elemental to their
decision process.

Sixth, the proceeding attempted to determine the extent of Mr. Keltle'’s involvement in
the events leading to the breach of an accounts receivable financing agreenient between Thrifly-
Tel and another firm, Fidelity Funding of California. It is our view that there is no reason for this
Conunission to involve itself in the dispute of a bilateral commercial relationship between two
businesses. If there are any concems (o be litigated, this should be a matter for the courts to
seltle, not this Commission.

Seventh, though the majority has made much of Thrifty-Tel’s bankruptcy and Mr.
Ketile's termination of employment, neither of these issues caused any direct harm to Thrifly-Tel
consumers. All consumers received the services for which they had paid. No consumer was left
without phone service, no ¢onsumer lost a penny of deposit money. The only harm that cante to
the public because of Thrifty-Tel’s bankruptey was its failure to pay fees and surcharges.
Thrifty-Tel is not atone among telecommunications carriers that have failed to make such
paynicats in the past history of this Commniission, many who have been allowed to continue
operation with cerlain restrictions. In order to protect against a repeat of this specilic negative
occurrence and the legitimate concem of potential bad behavior on part of this new company, the
alternate proposed by us set specific and tough conditions designed to assure the Commission

that ratepayers would not be harmed if Landmark, like Thrilty-Tel, swent out of business owing
these charges. The alternate required a cash deposit of $25,000, the prepayment of at least three
months estimated payments of fees and surcharges, and a stringent late payment penalty
structure. In this way consumers would have been afforded the benelit of Landmark’s business
scrvices, while guaranteefng that fees and surcharges were paid by Landmark prospectively.

Bighth, the majority do¢s leave open a slim glimmer of hope for Mr. Kettle that his
application will be reconsidered by this Commission, if he complies with several requirements.
We find these requirements to be unreasonable and would have climinated them entirely should
we have prevailed. [t is unreasonable for the Commission to require Mr. Kettle to complete a
business course of training to allegedly guarantee that he has secured a comprehensive
understanding of the proper methods of organizing and managing a business. Not only does the
majority not specify what the course of training should be, in our judgment whether he completes
this undescribed academic pursuit or gets an MBA guarantees nothing. How this Commission
will judge future success or be assured that his business will be secure en an on-going basis is
incomprehensible. Furthermore, the majority insists on a second requirement that he adopt a
viable business plan. In our judgment, the Commission does not have the wherewithal to
cvaluate a business plan to determine if a business is viable in today’s ever-changing market, nor
is this cven appropriate for an agency dedicated to market neutrality ina compelifive
envicomment. tisas ifthe recent efforts to reduce our regulation of this industry have been
overturned and now the Commission is back in the business of deciding whether a business plan
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is viable. Itis not this Commission’s role to determine whether a business is viable or not viable,
The market will do that.

Ninth, the majority also requires that Landmark adopt a system of rigorous financial and
cost controls that can be readily audited. 1t is not this Commission’s role to regulate how a new
busitess entrant keeps its financial records. It is unreasonable, discriminatory and anti-
compelitive to require such micromanagement of this individual business and not ethers. The
majorily unfairly singles out this finm for this type of regulation.

Teath and finally, before Landmark can seck authority in the future, this decision requires
that Landmark and Mr. Keltle repay charges owed the Commission, if such charges are not
dischargeable by bankruptey. We would agree to this if the liability for these payments were Mr.
Keltle's pessonal liability. Contrary to the majority’s view, these are liabilities of Thrifty-Tel
and Thrifly-Tel is not secking this application. If itis the desire of the majority to obtain further
payment from Thrifly-Tel, they should continue to pursue this in otlter venues.

The majority runs the risk of undermining what this Commission has accomplished since
the issuance of the Telecommunications Infrastructure Report in 1994, Since that time this
Commission has increasingly followed a “let the market decide” approach in deciding whether a
carrier is fit to provide service. This decision reveits back to anachronistic thinking that argues
that the best way to protect consumers is to try, on the front end, to weed out “unfit” providees.
The majority should be reminded that this approach has alrcady failed. Corporate entities such as
Sonic, Cherry and other businesses who have been found guilty of having abused customers and
countless other carriers who have since gone out of business for other reasons, all were subjected
to this same type of screening. Experience has shown that this heavy-handed scrutiny does not
keep bad players out of the market. Respecifully, the majority must recognize that the best way
to protect consumers is through vigorous enforcement of Commission rules. The Commission
should aggressively investigate carrices that are currently harming consuiners, it shoutd not
spend countless hours trying fo keep a provider out because it might possibly go out of business
or harm customers that presently do not even exist.

it is illustrative that the majority ¢xpends significant ¢ffort to cite decisions issued in
1990 and 1993 as justification for a heavy-handed approach. Yet, they make no reference to the
all important and historical Telecommunications Act of 1996. By all accounts, times have
changed in the telecommunications market. Attempting to predetermine the fitness of a carrier is
not the best use of the Connmission’s jurisdiction, nor is il consistent with our policy of
promoting fully contpetitive markets.

The majority approach here is a misatlocation of Commission resources and harms rather
than promotes the public interest. Hopefully, this ruling of the majority is simply an aberration,
and they will focus the Commission’s customer protection eflorts on those carriers that are
actually visiling harm on California consumers.
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We believe that the Commission should have steered clear of the failed regulatory
approach embedded in the majority decision and should have granted Landmark an application to
provide service to California consuniers. The altemate that was proposed had more than euough
safeguards to guarantée that no hann would have fallen upon future ¢consumers without the
. Conimission’s intervention.

Dated November 19, 1998 at San Francisco, California. -

Q/mvf}f%

Josiah L. Neeper”
Commissioner _ A Lomnmsioner




