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OPINION

. Summary
This decision finds that MCI Telecommunications Corporation (MCI) failed

to coniply with Resolution T-15782" which required MCI to implement
procedures to compensate payphone owners for the use of their equipment to
originate non-coin intraLATA calls® carried by MCL Accordingly, this decision
orders MCI to comply with Resolution T-15782 by compensating the following

parties for the use of their payphornes to originate non-coin intraLATA calls

carried by MCI: (a) Pacific Bell, (b) membeis of the California Payphone
Association, (¢) members of the Payphohe Service Providers Group, and

(d) members of the San Diego Payphone Owners Association. This decision also
orders MCI to file an amended tariff that complies with Resolution T-15782.
Fi:\éll_)r, this decision finds that MCI's obligation to compensate payphone owners
pursuant to Resolution T-15782 ended once MCl began to compensaté them for

non-coin calls in accordance with federal regulations.

il. Regulatory and Procedural Background
In Decision (D.) 90-06-018, the California Public Utilities Commission

{CPUC or Commission) authorized Pacific Bell (Pacific)to bill and collect 25¢
from payphone customers for each non-coin intralLATA call and to remit the 25¢
to the owners of the payphones from which the non-coin calls were originated.
The purpose of the 25¢, also known as the Pay Station Service Charge (PSSC),
was to compenséte payphone owners for the use of their equipment to make

non-coin intralLATA calls initiated by one of the following methods:

' Resolution T-15782 was issued on March 13, 1996.

* A non-coin call is a call fromt a payphone that is completed without depositing a coin.
Non-coin calls are also knotvn as “non-sent paid” calls.




C.97-02-027 ALJ/TIM/sid % % %

¢ Dlalmg 0 (zero) plus the ten-digit phone number and a credit
card number.

¢ Dialing an access code (1-800, 950-0)00(, or IOXXX, where the
three-digit XXX denotes a particular interexchange carrier)
plus 0 (zero), plus a ten-digit phone number and a cred1t card or

PIN number.

¢ Placing the call through an operator (i e. dialing 04 or 00-).

Pre-paid callmg card calls and 1-800 calls to informahon provnders (e. g y

1-800-AIRLINE or 1- 800- GOPIZ? A) were not sub]ect to thé PSSC.

In D.94-09-065, the Commission opened Pacific’s intraLATA toll market to
competition from intereXChang‘é carriers (IECs). With the start of intraLATA
compehhon, the Comn‘ussxon determined it would be fau- to reqmre IECs
carrymg mtraLATA traffic to bill, collect and remit the 25¢ PSSC to all payph(me
service prowders (PSPs),’ mcludmg Pacific Bell. Thus, D.94-09-065 required 1ECs

-to charge a 25¢ PSSC for cach non-coin intraLATA call in addition to any other
. applicable"r'a'te"s and charges. To determine how IECs should comply with this
requirement, D.94-09-065 directed Staff to convene a v.;orkshop and geport back
to the Commission. |

On October 17, 1994, MCl filed a petition to modify D.94-09-065 to
eliminate the requirement for MCI to bill, collect, and remit the 25¢ PSSC. In
D.95-06-062, the Commission denied MClI's petition and made the following

statements:

? "PSP refers to both Local Exchange Companies (LECs) and independent payphone providers
(IPPs). 1PPs are often referred to as Customer Owned Pay Telephone (COPT) providers.
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“{D.94-09-065] clearly articulates the position that [PSPs] should,
out of fairness, be compensated when customers use their
telephones to make calls producing revenues that flow only to the
IEC... (D.95-06-062, mimeo., p.3.)

“In sum, we intended in our discussions of the PSSC in D.94-09-065
to endorse the commonly held principles that the owner of
property should be fairly compensated for others’ use of that
property and that the treatment of competitors should be as fair
as possible. As applied to this case, the first principle suggests
that [PSPs] should receive fair compensation for use of {their]
facilities for [non-coin) intraLATA calls carried by the IECs. The
second principle leads to the conclusion that all those providing
comparable services using [PSP] facilities should be comparably
burdened for such compensation.” (Ibid., p.5.)

MCI next filed an application for rehearing of D.95-06-062. In D.95-09-126,

the Comunission denied MCI's application and stated as follows:

“D.95-06-062 correctly found that [D.94-09-065) is supported by the
evidence, that [D.94-09-065] is necessary to afford compensation
_to payphone providers, that the PSSC does not violate Section 451
of the Public Utilities Code, and that the Commission has
jurisdiction to impose the [PSSC] as a condition of entry to the
intralLATA toll market.” (D.95-09-126, mimeo., pp. 1, 2.)

Aé required by D.94-09-065, Commission Staff convened workshops to
determine how 1ECs should comply with the Commission’s requirement to bill,
collect, and remit the 25¢ PSSC. On June 1, 1995, Staff issued its workshop report
(the “PSSC Workshop Report”) which contained the following recommendations: |
(1) The PSSC should be applicable to completed non-coin intraLATA calls that
lead to revenues for the IEC; (2) Al IECs carrying at least 3% of the non-coin
intraLATA traffic (i.c.,, AT&T, MCI, and Sprint) should implement a procedure to
bill, collect and remit the PSSC to PSPs within 30 days of the Commission order
to do so; and (3) AT&T, MCl, and Sprint should each subnhxit an advice letter to
place the PSSC into their tariffs.
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On March 13, 1996, the Commission issued Resolution T-15782 which
adopted all the recommendations in Staff’s PSSC Workshop Report.* The
resolution also (1) authorized Pacific to file a tariff which required MCI to bill,
collect, and remit the 25¢ PSSC to Pacific and other PSPs%; and (2) ordered MClI to
file a tariff to bill, collect, and remit the PSSC in conformance with the provisions
in Pacific’s PSSC tariff.* |

- MClI filed an application for rehearing of Resolution T-15782. In
D.96-10-079, the Commission deﬁied MCI‘s applicatiOn and stated:

“After 18 months of lmgahon regardmg our policy to compensate
[PSPs]) for the use of their equipment, we adopted Resolution
T-15782 ... [which] required such 1ECs, including MCI...to file
and make effective within 30 days tariffs for billing, collecting,
and remitting the PSSC as necessary to implement Pacific¢’s
Advice Letter No. 17014, and adopted the recommendations of
the PSSC workshop report. (D.96-10-079, mimeo., pp. 4, 5.)

“As the factual description laid out above indicates...MCI [has]
been trying to avoid paying the PSSC ever since [D.94-09-065] was
issued in 1994. The current applications for Rehearing and
Motions to Stay are a continuation of a legal strategy to support
an obvious policy on the part of IMCl)...to just ‘not pay’ the
PSSC. Our Telecommunications Division reports that seven
months after the Resolution was adopted by us, MCL...still {has)
not begun reimbursing pay phone owners through a PSSC.”
(Ibid., p. 6, emphasis added.)

In response to Resolution T-15782, MCI filed Advice Letter No. 253 on
April 12,1996, containing its tariff to bill, collect, and remit the 25¢ PSSC. MCl's

! Resolution T-15782, Ordering Paragraph (OP) 3.
*Ibid., OP 1.
‘Ibid., OP 2.
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advice letter was protested by the California Payphone Association (CPA) and
Pacific, but the protests were never acted upon by the Commission. )

Pacific filed the instant complaint on February 18, 1997. Inits _compla{nt;
Pacific alleged that MCT has failed to remit the PSSC as required by D.94-09-065,
Resolution T-15782, and Pacific’s tariff. MCI denied all of Pacific’s allcgations in
its answer to Pacific's complaint filed on April 18, 1997.

On Apnl 9, 1997, CPA' filed a petition to mtervene There was no
opposition to CPA’s intervention, and CPA's petition was granted by assigned
‘Administrative Law Judge (ALJ) Kenney in a ruling issued on June 6, 1997. On
July 1, 1997, a joint petition to intervene was filed by the Payphone Service
Providers Group (PSPG) and the San Diego Payphone Owners Association
(SDPOA).’ There was no opposntlon to the intervention of PSPG and SDPOA
(referred to collectively hereafter as PSPG), and their petition was granted in a
ruling from the bench on ]uly 3,1997.°
| A prehearing conference was held on July 3, 1997, followed by evidentiary
heérmgs on September 23 through September 25, 1997. The case was submitted
upon the receipt of PSPG’s reply brief on November 3, 1997; On June 8, 1998, at ‘
the request of the assighed Commissioner, the ALJ's proposed decision was
mailed to the parties for comment pursuant to Rule 77.1. Comments and reply
comments on the ALJ's proposed decision were submitted by all the parties. On

September 8, 1998, in response to a motion filed by MCI, an oral argument on the

? Pacific’s and CPA’s protests contained essenhally the same allegahons as lhEIr testimony in
this proceeding.

' CPA represents over 200 independent PSPs. :

* PSPG represents 95 independent PSPs while SDPOA represents 63 PSPs..

¥ CPA, PSPG, and SDPOA are hereafter referred to collectiv: ely as “thé Intervenors.”
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ALJ's proposed decision was held before Commissioners Bilas, Conlon, and

Duque. All parties to this proceeding parliéipated in the oral argument.
The Commission’s authority to decide this complamt case stems from
Public Uhlltles ruy Code § 1702 which states, i in pertinent part, as follows:
Complamt may be made by..any corporation of person, chamber -
of commerce, board of trade, labor o:gamzatlon, or :
any.. .commercial.. .association or OrgamzahOn by written
petition or complaint, sétting forth any act or thing done or omitted
.to be done by any public utility, including any rule or charge
heretofore established of fixed by or for any publlc utility, in

violation or claimed to be in violation, of any prowswn of law or of
any order or rule of the commission.

L, Pacific’s and litervenors’ Complaint |

Pacifi¢ and the Interfvehbrs'(reférred;to Colleéﬁiiely ‘as ”Compiainanls_")
allege that MCI has failed to remit the PSSC to the Complainants in violation of
Resolution T-15782 and various Commission orders. In particular, Co:_nplainants
allege that MClI’s PSSC tariff is so unreasonable that no PSP would ever take
service under the tariff, and thus MCI would never have to remit the PSSC as
required by Commission orders. Pacific also alleges that MCI has violated
Pacific’s tariff which requires IECs to remit the PSSC to Pacific and other PSPs.

. Pacific further alleges that MCI has engaged in unfairlcompetition by refusing to
bill MCI customers for the 25¢ PSSC while Pacific has dutifully complied with
Commission orders to charge its custoners for the 25¢ PSSC. Finally, Pacific
alleges that MCI has violated PU Code § 453(a) which prohibits public utilities

from subjecting corporations to prejudice or disadvantage.”

" Pacific also alleged that MCI violatec PU Code § 451. Because Pacific’s testimony and briefs
do not méntion of § 451 violations, we shall assume that Pacific has dropped this allegation.
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The Complainants seek relief in the form of a Commission order requiring
MCI to remit the PSSC for past and future years.” They also state that MCI
should be ordered to file a new PSSC tariff expunged of the rates, terms and
conditions in MClI's existing tariff which they consider to be unreasonable or

iltegal. In addition, Pacifi¢ asks that MCI be fined for its failure to coﬁiply with

Comumission orders to remt the PSSC.

MCl denies all of the Complainants’ allegatlons MCl states that it
complled with the Comnussmn s orders by filing a tariff to bill, collect and remit
the PSSC, and that the Complamants refused to avail themselves of the tariff.
MCI also asserts that PU Code § 532 obligates MCI to adhere to its filed tariff,
effectively prebluding the Commission from granting the'Complaihan_ts’. request
for PSSC payments based on terms different from those found in MCI's tariff,
MCI further states that it has no obligaﬁén under Pacifi’c's’tariff to bill collect, |
and remit the PSSC. In addmon, MCI believes that the rehef sought by the
Complainants constitutes “damages” which the Commlssmn lacks jurisdiction to
award. Finally, MCI claims the Comumission lacks jurisdiction to adjudtcate
matters involving prospective relief because matters related to the PSSC have

been preempted by federal regulations since late 1996.

IV. Federal Preemption of Commission Jurisdiction Over PSSC

A. Background
A threshold issue in this proceeding is whether the Federal

Communications Commission (FCC) has preempted the Commission’s authority

to order MCI to remit the PSSC to the Complainants. The issue of FCC

" The Intervenors claim that MCl owes the PSSC for non-coin calls made on or after Ianuary 1,
1995. Pacific claims that MCI oives the PSSC for non-coin ¢alls made on or after the effective
date of Resolution T-15782 (i.e., April 12, 1996); but Pacifi¢ also states that if the Intérvenors
receive the PSSC for non-coin calls made onor after January 1, 1995, then so should Pacific.
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preemption stems from the following portion of the Telecommunications Act of
1996 (Telecom Act):

“{T]he {FCC] shall take all actions necessary...to prescribe
regulations that...establish a per call compensation plan to
ensure that all payphone service providers are fairly
compensated for each and every conipleted intrastate and
interstate call using their payphone (47 U.S.C. § 276(b)(1),
emphasis added.)

“To the extent that any State requirements are inconsistent with
the [FCC’s) regulahons, the [FCC’s) regulations on such matters
shall preempt such State reqmrements ” (47 US.C. § 276(c).)

‘As required by the Telecom Act, the FCC issued the following orders (the
“Payphone Orders”) which prescribed rutes for compensating PSPs for interstate
and intrastate calls made from their'payphmesu:

o Report and Order In the Matter of Implementation of the Pay
Telephone Reclassification and Compensation Provisions of the

Teleconmutnications Act of 1996, CC Docket No. 96-128, released
on September 20, 1996 (FCC Order 96-388). ,

Order on Reconsideration In the Matter of Implententation of the
Pay Teleplone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, released on November 8, 1996
(FCC Order 96-439). ~

Second Report and Order In the Maiter of Implementation of the
Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, released on October 9, 1997
(FCC Order 97-371).

Memorandwm Opinion and Order In the Malter of Implementation
of the Pay Telephone Reclassification and Compensation Provistons
of the Telecommunications Act of 1996, released on March 9, 1998
(FCC Order 98-481).

" Not all of the FCC orders discussed in this decision are part of the official record in this
proceeding. Therefore, pursuant to Rule 73 of our Rules of Practice and Procedures (Rule),
we hereby take official notice of all FCC orders and decisions referenced herein.
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The FCC’s Payphone Orders" require IECs to compensate PSPs for non-
coin calls, including intraLATA access code calls, subscriber 800 calls, and
operator 0+ calls.” ‘The FCC’s Payphone Orders thus require IECs to compensate
PSPs for the same non-coin calls that are subject to the PSSC.

Under the FCC’s Payphone Orders, PSPs are to receive the following

compensation for inter- and intrastate non-coin ¢alls:

® For the period of November 7, 1996, through October 6, 1997,
the FCC "tentatively” concluded that IECs should compensate
PSPs at a rate of $0.284 for each access code and subscriber 800
call. However, the FCC has yet to address how the tfotal
payment obligation for this period will be calculated and
allocated among the IECs. (FCC 97-371, 91 4, 12))

For the period of October 7, 1997 through October 6,1999, the
FCC ordered all IECs to compensate PSPs at a rate of $0.284
per completed call. The $0.284 is a default rate that applies if a
PSP and IEC cannot reach a negohated agreement. Beginning
on October 7, 1999, the default rate in the absence of a -
negotiated agreement will be the market-based local coin rate
less $0.066. For coinless payphones, the $0.284 will continue
to be the default rate in the absence of a negotiated agreement.
(FCC97-371, 91 1-3.)

" FCC Orders 96-388 and 96-439 were affirmed in part and vacated in part by a decision of the
U.S. District Court of Appeals for the District of Columbia Circuit in Illinois Public
Telecommunications Association v. FCC, 117 F.3d 555. FCC Orders 97-371 and 98-481 revised
the FCC’s payphone regulations in response to [llinois Publi¢ Telecom.

" An access code calt occurs when a caller dials a sequence of numbers that connect the caller to
the operator service provider (OSP) associated with that sequence, as opposed to the OSP
presubscribed to the originating line. Access codes include 800 numbers, 10XXX in equal
access areas, and “950” Feature Group B dialing (950-0XXX or 950-1XXX) anywhere, whete
the three-digit XXX denotes a particular IEC. A subscriber 800 call occurs when a caller dials
an 800 or 838 number assigned to a paiticular subscriber, Finally, an operator 0+ call occurs
when the caller dials “0” plus the called number. Operator 0+ calis include creditcard,
collect, and third number billing calls. (FCC 97-371, Footnotes 2 and 12)
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¢ ' PSPs may receive the above per-call compensation amounts
for all other non-coin calls not otherwise compensated
“pursuant to contract, including operator 0+ calls. (FCC 96-388,
1 53; FCC 96-439, 11 2, 51; FCC 97-371, 11 2, 165)

Each LEC, including Pacific, may receive the above per-call
compensati()n amounts from IECs once the LEC has fulfilled
various FCC conditions. (FCC 96-439, 997, 130-132

FCC 97-371, Footnote No. 9.)

AlthOUgh the FCC’s payphone compensahon regulallons apply to every
'completed intrastate call " the FCC declmed to say whether its regulations
preempted all state payphone COmpensatlon plans Instead, the FCC instructed
the states to rewew lhenr payphone compensahon regulahons to ensure that PSPs

are not recewmg double cempensatmn f0r non-coin calls. After allowmg fora

| reasonable penod for the states to undertake such a reviéw, the FCC stated that
any pérty that believes a state s regulations conflicts with the FCC’s rules could
file with the FCCa pehhon for a declaratory ruliﬁg, and that the FCC would

evaluate the state’s payphone compensation regulations at that time.”

B. Position of the Partles
MCI believes thé Telecom Act provides the FCC with preemptive authority

to regulate all intrastate payphone compensation arrangements. According to
MCI, the Act's preemptive measures became effective in November 1996 when
the FCC implemented its payphone compensation regulahons for all interstate

and intrastate non-coin calls

* FCC 96-388, 1 1; FCC 96-439, 1 7.
YFCC 96-439, 9149,73.
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MCl states that it has been paying compensation to the Intervenors for
non-coin calls pursuant to the FCC’s rules” since November 1996.” MCI
acknowledges, however, that it has not yet paid any compensation to Pacific for
non-coin calls under the FCC’s rules, but MCI states that no compensation was
owed to Pacific under the FCC’s rules. This is because the FCC precluded LECs,
including Pacific, from receiving payphone compensation from the IECs until the

LECs removed payphone costs from their interstate ;tariffs.”

The Complainants present several arguments for why there has beenno

federal preemption of the state-mandated PSSC. First, the Complainants contend
that FCC-mandated compensation for non-coin calls does not preempt the PSSC
 since each charge provides 'compensatiOn for different services rendered. Pacific
adds that because the state and federal charges are for different purposes; Pacific
would need a new source of revenes if the PSSC is eliminated at the state level.

Second, the Complainants note that FCC 96-439 allowed parties to petition
the FCC for a declaratory ruling on whether a state’s payphone compensation
rule is preempted by the FCC’s rules. Since MCI has not sought such a
declaratory ruling, the Complainants argue that MCI's assertion of FCC
preemption lacks credibility.

" The FCC initially established an “interim” compensation arrangement that was to apply from
November 1996 through October 6, 1997. Under the interim arrangement, IECs with
revenues in excess of $100 million per year were to collectively pay PSPs a flat rate of $45.85
per month for each payphone, with MCI’s share being $8.826 per month for each payphone.
After the FCC's interim arrangement was vacated by the court in illinols Public Telecom, the
FCC “tentatively” concluded that IECs should compensate PSPs at a rate of $0.284 for each
non-coin call made from November 1996 through October 6, 1997. (FCC 97-371, § 4.)

"3 TR 395: 13-17.

® Prior to the Telecom Act, LECs recovered the portion of their payphone equipment costs
allocated to the interstate jurisdiction through Carrier Common Line ("CCL"} charges
assessed on carriers that connected with the LECs. To implement Section 276(b)(1)(B) of the
Telecom Act, the FCC ordered LECs to remove all payphone ¢osts from their interstate CCL
charges. (FCC 96-388, 11 128, 146, 181, and 183; FCC 96-439, § 142-165.)




C.97-02-027 ALJ/TIM/sid * #

Third, the Complainants ¢laim that the CPUC addressed the issue of
federal preemption in D.96-10-079 which states that “setting a PSSC until the
Act’s preempﬁve neasures come int§ play is clearly within our authority.”
(D.96-10-O79, minieo., p.7.) The Complainants interpret this statement to mean
there has been no federal preemption of the state-mandated PSSC.

Fourth, the Complainants contend it is premature to decide whether there

has been federal 'p:eémption of the PSSC. They note the Court in [llinois Public

Telecom vacated the FCC’s payphone éon\pensaﬁoﬁ rates for the period of

Nov'emb‘erZ 1996 io October 6, 1997, and that the FCC has not set new rates for
this period. Ihstead the FCC has only adopted “tentative” conclusions on the

amount of COmpensahOn IECs must pay PSPs for this period, and the FCC may

yet change its ”tentahve” c0nclus:Ons

Fmally, Pacific states that it has recewed no compensation from MCI under

cither the federal or state chpexxsahon schemes. Pacific believes this is good
reason to finci thét the FCC regulations do not preempt the PSSC since, at least in
the case of Pacific, MCI has made no paymen(s under the federal scheme.

C. Discusslon

We have repeatedly stated that the purpose of the PSSC is to compensate
PSPs for the use of their payphones to make non-coin intraLATA calls.” Our
examination of the FCC’s Payphone Orders reveals that the FCC’s regulations
likewise require that PSPs be compensated for the use of their payphones to

® .96-10-079, mimeo., pp 2, 4; D.95-09-125, mimeo., pp- 2, 13;1).95-06-062, mimeo., pp. 3, 5,
‘and Conclusion of Law No. 1.
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make nton-coin intraLATA calls.” Thus, requiring MCI to remit the state-
mandated PSSC of $0.25 in addition to the FCC-mandated compensation of
$0.284 for the same non-coin intraLATA call would result in MCI paying the
Complainants twice for the same call.” Therefore, once MCI began ¢compensating
the Coniplainants under the FCC’s rules, the Complainants suffered no ill effects
related to MCI's alleged failure to remit the PSSC. Accordingly, to avoid double
éq‘mpénsati()n, weé will not require MCI to remit the PSSC to the Contplainants
once MCI began to cdmpe;\sate the Complainants for non-coin intraLATA calls
“under the FCC’s rules.” For this reason, we are not required to decide whether

the PSSC has been preempted by federal regulations in order to resolve the -

_instant éomplaint in a way that is just and reasonable to all the parties.”

The Coniplaiﬂants are mistaken that the FCC's payphone regulaliohs
cannot be relied u pon to provide them with ‘c‘o'm’pensat»ion due to the actions of
the Court in Illinois Public Telecom. While the Court requ<ired the FCC to reset

* The plain language of the Telecom Act requires the FCC to prescribe regulations to fairly
compensate PSPs for every completed intrastate non-¢oin call (47 U.S.C. §276(b)(1). The FCC
¢omplied gissumg fts Payphone Orders (e.g., FCC 97-371, 91 6, 8, 9, 24-28, 41-63, 63, 99-108,
111, 117-122)

» For certain types of non-céin intraLATA calls, such as operator 0+ calls, the effect of the FCC’s
rules is to allow PSPs to choose between (1) negotiating with carriers for the amount of
compensation they will receive for these calls or (2) receiving the per-call compensation
amount mandated by the FCC (e.g., $0.284 per call from October 7, 1997 through October 6,
1999) from the carrier to whom each of these calls is routed. (FCC 96-388, § 53; FCC 96-439,
11 7,51; FCC 97-371, 11 2, 165)

*Since we find the FCC-mandated compensation of $0.284 per call serves the same purpose as
the 25-cent PSSC, we do not need to address Pacific’s contention that it would need a new
source of revenues if the PSSC is eliminated.

* The Complainants are incorrect that we decided the issue of federal preemption in
D.96-10-079. In that decision, we stated there was no féderal preemption of the PSSC as of
March 13, 1996, but we left open the possibility of federal preemption at a future date:

© “While it is clear that an FCC order based on [the Telecom Act).. has the possibility of being
preemptive in some respect in the future, on March 13, 1396 states still had the authority to

Footnote continued on next page -
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the amount of compensation to be paid to PSPs, the Court left intact the FCC'’s -
requirement that 1ECs should compensate PS'I"s‘for every completed non-coin
call. As required by the Court, the FCC in 97-371 reset the amount of
compensation to be provided to PSPs stariiﬂg on October 7, 1997.” As of the date
of this decision, the FCC was in the process of te-determini ng the amount of
compensation for the period of November 7, 1996 through bctober 6,1997. In
short, the FCC has established regulations under which all PSPs will be falrly
compensated for non-coin intraLATA calls.
; Further on in today’s decision, we conclude that MCI was required by
Resolution T-15782 to start remitting the PSSC to the Complainanis beginning no
later than April 12, 1996. Therefore, in order to ascertain the amount of PSSC
owed by MClI to the Complamants, we need to determine when MCI’s obligation
to remit the PSSC 16 the Complainants ended, i.e., the date that MCibeganto
compensate the Complainants for non-coin intraLATA calls pursuant to the
FCC’s rules. In the case of the Intervenors, the FCC ordered MCI to provide
compensation for non-coin calls effective as of November 7,1996.¥ MCI also
testified that it has been paying compensation to the Intervenors under the FCC'’s_
“rules since the fourth quarter of 1996%; and CPA acknowledged that MCI has

been paying compensation under the FCC’s rules.” Therefore, since the record

seta PSSC for intrastate traffic...Selting a PSSC until the Act’s preemptive measures come
into play is clearly within our authority.” (D.96-10-09, mimeo., pp. 6-7.)

* The FCC ordered 1ECs to compensate PSPs by April 1, 1998, for non-¢oin calls made during
the period of October 1997 through December 31 1997. (FCC 98-481, 1 4))

Y FCC 97-371, 1 4. Although the FCC has firmly established that MCI shall compensate the
Intervenors for non-coin calls effective November 7, 1996, the amount of compensation has
only tentatively been set by the FCC at $0.284 per call for the period of November 7, 1996
through October 6, 1997. The FCC may affirm or alter this amount in a subsequent order.

*2'TR 268: 10-22; 3 TR 396: 6 - 397: 18.

» Exhibit 100, p. 9.
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indicates that MCI effectively started compensating the Intervenors for non-coin
intraLATA calls under the FCC’s rules on November 7, 1996, we shall only
consider in this proceeding the amount of PSSC that MCI owes to the Intervenors
for the period of time prior to November 7, 1996.

The FCC did not set a firm date for when MCI would begin to compensate
Pacific. Rather, the FCC required Pacific to first certify that it had completed
various actions, including the following: (1) reclassified payphones assets from
Pacifi¢’s regulated to nonregulatéd accounts; (2) removed payphone costs from
Pacific’s federal tariffs; and (3) implemented nonstructural safeguards related to
Pacific’s provisic’m of unregulated payphone services.” The FCC, however, did
not’require Pacific to file such c‘ertificatidn with the FCC. Instead, the FCC left it

to Pacific and MCI to mil tually agree upon when Pacifi¢c had met the FCC’s

certification requirements.”

Pacific sent a letter to MCI on June 10, 1997, in which Pacifie certified that it
had met all of the FCC’s requirenients to receive coﬁipensalion from MCL*
- Based on this information, we conclude that MCI has been compensating Pacifi¢
for non-coin calls under the FCC'’s rules since June 10, 1997. 'A_cc0rdingly, we
shall only consider in this proceeding the amount of PSSC that MCI owes to
Pacific for the pe.riod of time prior to June 10, 1997. If the actual date is other than
June ld, 1997, Pacific and MCI should confer with one another for the purpose of

reaching a joint slipulation on the date that MCl started paying compensation to

* FCC 96-439, 41 131, 132.
P FCC 97-805, § 22; FCC 98-481, | 4.
2 Exhibit 2, Attachment 1.
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Pacific under the FCC’s rules.” Any such stipulation should be filed with our
Docket Office. ¥ no stipulation can be reached, Pacific and/or MCI may file a
petition to modify this decision regarding the date that MCI effectively began
compensating Pacific under the FCC's rules. If necessary, the assigned ALJ will

hold an evidentiary hearing and prepare a decisjon on the issue of when MCI

began COnipensating Pacifi¢ for non-coin calls under the FCC’s rules.

V. Whethér MCl’s PSSC Tarift Complled with Commlss!on Orders
The Complamants a]lege that MCI has not paid the PSSC as required by

Commission orders. More specifically, they allege that MCl filed a tanff to bili,
collect, and r‘émit the PSSC that contained so many unreasonable terms and
conditions, mc]udmg provisions in direct violation of Commission orders, that 1t
was effechvely lmPOSSlble for the Complamants to obtain PSSC payments from
MCL We exanune the specific allegatnons below.

A MCI s 18 Month DeVelopment Period
MCI‘s PSSC tariff states that MCI would not remit the PSSC until 18 months

after MCI had recewed a request to develop a sys!em to bill, collect, and remit the
PSSC,"Thé Complainants allege the 18-month waiting period violates Resolution
T-15782 which ordered MCI to start remitting the PSSC within 30 days from the
effective date of the resolution. MCI responds that it was not required by
Resolution T-15782 to start remitting the PSSC within 30 days, but to merely file a
PSSC tariff within 30 days. MCI adds that its estimated 18-month development

time for a PSSC system was reasonable given the complexity of the task.

® MCI concedes that it must compensate Pacific under the FCC’s rules, but MCl is unsure when
its obligation to compensate Pacific started. (3 TR 236: 3 - 237: 3) Our intent is for MCl to
remit the PSSC 16 Pacific up to the moment swhen MCI began to compensate Pacific under the
FCC's rules. '
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MCl is wrong that Resolution T-15782 did not require MCI to start
remitting the PSSC within 30 days. In the resolution, we found that because MCI
had already been apprised in D.94-09-065 of its obligation to remit the PSSC, it
was “reasonable to require [MCI] to implement the PSSC within 30 days from the

effective date of this resolution.”* We then ordered MCI to file a tariff within 30
days “to implement Pacifi¢ Bell Advice Letter No. 17014.” Pacific’s advice letter,
in turn, required MCT to remit the PSSC to both Pacific and other PSPs, effective
immediately. Further, Resolution T-15782 adopted the recommendations
contained in Staff’s PSSC Workshop Report,* including the recommendation that
'MCI should implement a procedure to remit the PSSC within 30 days of a
Commission order to do so. When MCI sought rehearing of Reso.lution T-15782,

we issued a decision in which we expressed our dismay that MCI had not-yet‘

begun to pay the PSSC:

“MCI [has] been trying to avoid paying the PSSC ever since our
IRD Decision was issued in 1994. The current Applications for
Rehearing...are a continuation of...an obvious policy on the part
of [MCI] to just “not pay” the PSSC, Qur Telecommunications
Division reports that seven months after the resolution was
adopted by us, MCI...still [has] not begun reimbursing
vavohone owners through a PSSC ” (D. 96-10-079, mimeo., p. 6,
emphasis added.)

MCI’s claim that it needed 18 months before it could start remitting the
PSSC is false. The PSSC Workshop Report recognized that some IECs might
need 18 months to develop systems to bill, collect, and remit the PSSC, and thus

recommended that until IECs were able to develop such systems, they should

* Resolution T-15782, mimeo., p. 8, emphasis added. -
®Ibid., OP 2.
*Ibid., OP 3.
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use, on an interim basis, one of the alternative procedtlres” identified in the PSSC
Workshop Réport.” The reconmendations in the PSSC Workshop Réport were
then adopted by Resolution T-15782.” In short, Resolution T-15782 obviated the
need for MCI to develop a PSSC system ino‘rdér‘ to start paying the PSSC.
Therefore, because MCI filed  tariff that allowed MCI to forgo paying the PSSC
for 18 months while it developed its PSSC Sysieh‘n, MCI failed to comply with
: Resolﬁtion T-15782 which required‘MCI to use an'réitemate procedure to pay the
PSSC pending the developinent of MCI'; PSSC system. -
B. MCI's 20.5¢ Fee to Bill, Collect, and Remit the PSSC

" MCI's PSSC tariff contains a ”proéefs‘s:ing:_fe.‘e"’ of 20.5¢ per call to bill,
collect, and remit the 25¢ PSSC 'The Complainants allege MCl's processing fee of
' 20.5¢ per call is wnireasonable since it allows MCI to keejp more than 80% of the

25¢ PSSC. They also state that MCI's 20.5¢ processing fee is unreasonable when
compared with the processing fees charged by AT&T, GTE Of California (GTE),

and Pacifi¢ of only 3¢ to 4¢ per-call.® |
MCI presents several reasons why its 20.5¢ processing fee is reasonable.

First, MCI claims its 20.5¢ processing fee is a “market-based” rate. According to

¥ The PSSC Workshop Report identified the following alternative procedures that JECs should
use: (1) develop their own systems to bill and collect the PSSC, (2) use a billing company to
bill and collect the PSSC, or (3) employ a revenue allocation procedure using updated data
¢évery three months. (Exhibit 300, Attachment A, pp. 15-16.) Under the revenue allocation
procedure, an 1EC that could not bill and coltect the PSSC would still pay the PSSC to PSPs
based on the 1EC’s proportionate share (i.e., “revenue allocation”) of PSSC-eligible calls.

* Exhibit 300, Attachmment A, pp. 4, 15, 16.
” Resolution T-15782, OP 3.

“ AT&T has been paying the 25¢ PSSC for non-coin intraLATA calls since January 1, 1995.
AT&T charges 4¢ to bill, collect, and remit the PSSC, GTE charges 3¢, and Pacific charges 3¢
to 4¢. (Exhibit 1, p. 10; Exhibit 100, pp. 5-6.)
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MCI, it is reasonable to charge a market-based rate since Pacific charges both a
market-based PSSC of 25¢ and a market-based PSSC processing fee of 3¢ to 4¢.
Second, MCl states its 20.5¢ processing fee is the sum of three components:
(i) 10¢ to bill and collect the PSSC, (i) 6¢ for “database dips,” and (iii) 4.5¢ for
uncollectibles. MCI explains that it must include 10¢ in its pfocessing fee because
MCI has to pay the LECs 10¢ per “casual call” in order to bill and collect the 25¢
PSSC associated with the casual call.” MCI also states that it is reasonable for its |

20.5¢ processing fee to include 6¢ for database dips® and 4.5¢ for uncollectibles

because this is what LECs charge for similar services. 7

Third, MCI states that GTE and Pacific can qharge a much lower processing
fee than MCI because they are the State’s largest PSPs. As the largest PSPs, GTE
and Pacific are payinig the 25¢ PSSC to themselves, resulting in substantial
revenues to offset their PSSC processing costs. Additionally, GTE’s and Pacific’s
position as large PSPs means they are essentially billing themselves for mostof -
their PSSC procéssiﬁg costs. MCI, in conirast, has to recover all of its PSSC -
processing costs from third parties, resulting in higher costs for MCIL

Fourth, MCI believes GTE and Pacific can charge a lower processing fee
because they developed their PSSC billing systems in the early 1990s, which
allowed them to recover their PSSC system development costs in a monopoly
environment and over a longer period of time than MCI.

Fifth, MCI claims Pacific can charge a lower processing feé because its

PSSC system does not have to perform as many functions as MCI's system.

® Casual calling occurs when payphone users who are not customers of an IEC nonetheless use -
the IEC to place calls. Since casual callers are not the JEC’s customers, the IEC may lack
information to bill and collect the revenues generated by evéry casual call. Under such
circumstances, the IEC may pay LECs to bill and collect the casual calling revenues.

“ The term MCI uses for database dips is “payphone screening look-up.”
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According to MCI, Pacific admitted during the PSSC Workshop that it would cost
$216 mi“ioh_ for Pacific to develop a PSSC billing system similar to the one MCI
would have to develop.

Finally, MCI believes that AT&T can charge a lower processing fee than
- MCl because AT&T made a decision to bill and ¢ollect payphone compensation
on a nationwide basis in order to attract Businé'ss from payphone owners.
Therefore, AT&T)S development costs could be amortized across a nationwide

market, whlle MCI would have to re(‘over its PSSC system development costs

exclusively in Cahforma
_After reviewing the record, we conclude that MCI’s 20.5¢ processing fee is

‘uhreasonable._ The purpose of the PSSC is to compensate payphone owners for- |
the use of their property to originate non-coin calls. MCI's 20.5¢ processing fee
undermmes this purpose by putting into MCI's pockets more than 80% of the 25¢
PSSC. Moreover, MCI failed to present a credible explananon for why it needs to
charge a'processing fee of 20.5¢. To begin with, MCI is simply wrong that it -
should be allowed to chafge a market-based processing fee because Pacific
charges both a market-based PSSC of 25¢ and a market-based processing fee of 3¢
to 4¢. The 25¢ PSSC paid to Pacific was not set by the market, but by the
Commiission in D.90-06-018 and D.94-06-065.° Pacific’s processing fee of 3¢ to 4¢
was also set by the Commission in D.90-06-018.4 Other LECs were likewise

2 D.90-06-018 states that the PSSC is not a market-based rate, but instead represents an
agreement among settling parties to: (1) compensate PSPs for the costs they incur when their
payphones are used to make non-coin calls; and (2) compensate PSPs for reducing the
amount they charge customers for local calls from 25¢ to 20¢. (D.90-06-018, mimeo., p. 12. ) In
D.91-09-065, the Commission required IECs to remit the 25¢ PSSC adopted in D.90-06-018.

“ D.90-06- 018, Appendix A, Article V, Section F.3.d(i) indicates that Pacific may charge
processing fee equal to the higher of 3¢ or its actual costs. :
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directed to establish cost-based PSSC processing fees, not market-based fees.”
But even if we had intended the PSSC processing fee to be a imarket-based rate,
MCT has ignored the relevant market, i.e,, the PSSC processing fees charged by
AT&T, GTE, and Pacific of between 3¢ and 4¢.* Given the existence of a

“market” price for the PSSC processing fee of between 3¢ and 4¢, MCl's claim

that its 20.5¢ processing fee is market-based lacks credibility.

We find little merit in MCl'’s explanation that it is reasonable for its 20.5¢
processing fee to include the LECs’ charge of 10¢ pef call to bill and collect for
casual calling. Many of the PSSC-eligible calls carried by MCI are not casual
calls, and it makes no sense for MCI to charge the LECs' rate to bill and collect for
a casual call if a casual call did not occur in the first place. Further, MCI obtaAins a |
substantial benefit when it pays LECs to bill and collect for casual calls because
this enables MCI to collect the revenues geneiated b‘y such calls. Sihc‘e';MCf
receives a substantial benefit by paying LECs to bill and collect for casual calls, it
is unreasonable for MClI to fb’rce PSPs to pay the entire cost charged by LECs for
this service. Fihally, Pacific must often pay other LECs to bill and collect the
PSSC on its behalf,” yet Pacific’s processing fee is only a fraction of MCI’s.*

| There is no merit in MCI’s explanation that its 20.5¢ processing fee should

incorporate a charge of 6¢ for database dips and 4.5¢ for uncollectibles because

© D.90-06-018, Appendix A, Article V, Section F.3.d states that the *billing service {for the PSSC]
shall be priced at the LEC’s fully allocated or direct embedded cost for setting up and
operating this billing function.”

* The “market” to bill and collect for the PSSC lacks one of the essential attnbutes of a well-
functioning market, i.e., the existence of many buyers and sellers. Specifically, for any call
subject to the PSSC, the only vendor for the service to bilt and collect the PSSC for that call is
the carrier that carries the call. Therefore, if the PSP wants to collect the PSSC, then the PSP
has no choice but to pay whatever PSSC processing fee that is demanded by the carrier.

? Exhibit 300, Attachment A, p. 11.
Y pacific tariff Schedule Cal. PU.C. A55.5.3.E.7 states that Pacifi¢ charges 3¢/call tobill for tha ™
PSSC when Pacific Is doing the billing, and 4¢/call when another carrier is doing the billing.
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this is what LECs charge for similar services. In order to bill, collect, and remit
the PSSC, MCI does not pay LECs for either database dips or uncollectibles.
Therefore, the LECs’ charges for these services have no bearing on MCI's costs to
bill, ¢ollect, and remit the PSSC. Further,_the p;ocessix\g fees charged by AT&T,
GTE, and Pacit’ié'of between 3¢ and 4¢ in’éludeé their costs for database dips and
uncollectibles. Thus‘, MCI‘s'cléim that its charge of 6¢ for database dips and 4.5¢
for uncollectibles 1s cOmparable to what other carriers charge to bill, collect, and

7renut the PSSC is spunous ‘

~ There is also no merit in MCI’s argument that its has to charge a higher

processing fee than other carriers because MCI_iha’s" higher costs. MClnever
developed a PSSC process‘ing-sy'stem, which casts doubt on MCF's claim that it
- would iﬁCur_signiﬁcantly higher costs to develop and operaie its PSSC system
than the actual costs incurred by AT&T, GTE, and Pacific. Moreover, each of
MCI'’s reasons for why it should have higher costs than other carriers fails to
wi"lhs'tand even cursory scrutiny. For example, MCI’s claim that GTE and Pacific
have lower costs because their costs are offset by their PSSC revenues is
contradicted by D.90-06-018 which set GTE's and Pacifi¢’s processing fees equal
-to their total costs, and not costs less revenues: as MCI would have us believe.”
Equally unpersuasive is MCl’s claim that GTE and Pacific have lower PSSC
processing costs because they can recover most of their costs internally. If MCl’s
reésoning had merit, then presumably AT&T would have to charge a PSSC

processing fee similar to MCI’s fee since AT&T, like MCI, must recover all of its

“ D.90-06-018, Appendnx A, Anticle V, Section F.3.d and Section F.3.d(i). GTE’s and Pacific’s
PSSC processing fees could not reflect PSSC revenues because the two LECs receiv ed no such
revenues at the time their PSSC processing fees werr: eolabhshed _
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PSSC-related costs from outside entities. However, AT&T’s processing fee is
only one-sixth of MCI’s fee. '

MCI is wrong that GTE and Pacific ¢can charge a lower processing fee
because they were able to recover their PSSC system development costs in a
monopoly environment and over a Ionger period of time than MCL Like'MC.l,
both LECs have had to recover their PSSC costs exclusively from PSPs and not
from a large body of ratepayers as suggested by MCI The Commission also
directed GTE and Pacific to amortize their PSSC developﬁflent costs over three
years,” giving them little more time than MC1 would have had to amortize its
development ¢osts had MCI developed a PSSC systéxﬁ.“ Furthermore, had MCI
developed its PSSC system, it would have had about the same 5moh_nt of time
that AT&T has had to amortize its system development costs, yet MCL's tariff
provides for a PSSC processing fee that is more than six times AT&T’s fee.

MCl is in error when {f asserts that Pacific can charge alower PSSC
processing fee because Pacific’s PSSC systemkdoes not have to perform the same
functions as MCI's PSSC system, and that Pacific admitted it would cost $216
million to build a system similar to MCI’s. MCI and Pacific must both bill,
collect, and remit the PSSC, nothiﬁg more or less. Since there is no difference in
the functions that must be performed by MCI and Pacific, there is no justification
for MCl to charge vastly more than Pacific. Furthermore, Pacific never admitted

that it would cost $216 million to build a system similar to MCI’s. Rather, Pacific

¥ D.90-06-018, Appendix A, Article V, Section F.3.d and Section E3.d.

* Since GTE and Pacific amortized their PSSC system development costs over a three-year
period starting in the early 1990s, the two LECs have by now fully amortized their
development costs, which means their current PSSC processing fees may be above their
actual costs for this service, The possibility that the LECs’ processing fees may exceed their
current costs makes MCI’s processing fee, which Is five to six times higher than the LECs’
fees, appear even more unreasonable by comparison. '
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said it would cost $216 million to .install over 140,000 new payphones if the
Comunission placéci the burden on PSPs to bill and collect the PSSC.* The
Commission never adopted this method for billing and ¢ollecting the PSSC.
MCI's argument also fails because there is no dispute that AT&T’s PSSC system
performs the same functions as MClI's sysienx, yet AT&T chaiges a PSSC
processing fee that ié one-sixth of MCI's processing fee.

We find little merit to MCI s argunent that AT&T has lower costs than
MCI because AT&T chose to develop a nahomwde system for payphcme
¢ompensation. A nahonwnde system would hkely cost more to develop thana
- California-specific system, thus offselhng much of the cost advantage that MCI
alleges AT&T realized from the deVeIOPment of its nationwide system.
Furthermore there is substantial evidence that a state-spectflc system would not
‘be unduly costly to develop For example, Pacific stated that it cost only $300,000
" to develop its California-specific system.” GTE's system evidently cost a similar
amount to develop since GTE's cost-based PSSC processing fee is similar to

Pacific’s cost-based processing fee.

C. MCI's $10,000 Account Set-Up Fee

MCI’s PSSC tariff requires PSPs to pay an “account set-up fee” (set-up fee)
of $10,000. The purpose of the fee was twofold. First, MCI would not develop a
system to bill, collect, and remit the ’SSC until MCI had recéived a “bona fide”
request, evidenced by the payment of the $10,000 set-up fee, to develop its PSSC
system. Second, the $10,000 set-up fee would help defray MCI's PSSC system
development costs. The Complainants allege the $10,000 set-up fee is

 Exhibit 300, Attachment A, pp. 12, 13.
. 5 Exhibit 2, p. 13; Exhibit 300, Attachment A, p. 15.
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unreasonable because the fee made it uneconomic for most PSPs to seek the
25¢ PSSC from MCI; and because no other carriers charged such a fee.

MCI states there are several reasons why its $10,000 set-up fee is
reasonable. First, MCI was concemed the FCC might impose regulations that
" would render obsolete a PSSC system developed solely for California. The
$10,000 set-up fee assured that PSPs would bear at least sonmie of the costs
imposed on MCI to develop a California-specific PSSC system.

Second, the $10,000 set-up fee represented only a fraction of MCF's ¢ost to
develop a PSSC system.. The fee constituted earnest money, rather than an effort
by MCI to recover all of its PSSC system development costs. Moreover, MCI

stated during hearings that groups of PSPs could band together to submit the set-

up fee, thus making the set-up fee reasonable for each PSP.*
Third, MCl states it reasonably estimated that it would cost $2 million to
develop its PSSC system. The $2 million cost estimate took into account the

complexity of MClI's many different billing systems, all of which would have to
be modified to enable MCI to bill, collect, and remit the PSSC.

Finaﬂy, MCl states its estimated development costs are not comparable to
the costs incurred by Pacific to develop its PSSC system. According to MCl,
Pacific’s system cannot track non-coin intraLATA calls dialed via 1-800 or “950"
access codes, thus making a comparison of MCI's estimated development costs
with Pacific’s actual development costs misleading. MCI believes a better
comparison is the $2 million in development costs estimated by Sprint in the
PSSC Workshop.

We find MCl’s $10,000 set-up fee to be unreasonable for several reasons.

To begin with, MCI was ordered by Resolution T-15782 to bill, collect, and remit

%3 TR 394: 25-28.
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the PSSC, so no PSP should have had to pay $10,000 to induce MClI to develop its
PSSC system. Furthermore, MCV's $10,000 set-up fee made it impossible for
many PSPs to profitably collect the I’SéC from MCL. For example, a typical PSP
with 100 payphones, each generating 174 PSSC-eligible calls per year® and -
receiving net PSSC compensation from MCI of 4.5¢ per call (i.¢., the PSSC of 25¢
less MCI's processing fee of 20.5¢), would need almost 13 years to pay off the
$10,000 set-up fee. MCI’s'tpsh'mbny during hearings that niultiple PSPs could ,
band together to collectively pay the $10,000 lacks credibility since MCI’s tariff
contains no such provision, and because allowing multiple PSPs to band toget'h‘er _

would defeat one of the primary reasons that MCI gwes for its $10 000 fee,

namely, to recover some of its costs to dé¢velop a PSSC system
. We are not persuaded that MCI's $10,000 set-up fee is jushﬁed ont the basxs
thqt it would cost an estimated $2 miltion for MCI to develop its PSSC system.

We previously expressed skepticism regarding MCPs claimed $2 million in

development costs in 12.96-10-079 wherein we stated:

“MCl {has) been trying to avoid paying the PSSC ever since our
IRD Decision was issued in 1994...The major complaint raised by
MCIL...is that implementation of the PSSC will cost them too much
money. Itis interesting to note that AT&T-C implemented the
PSSC for $200,000 and Pacific did it for $300,000. MCI and Sprint,
who have fought the PSSC from its inception, claim it will cost
them over $2,000,000 to implement.” (D.96-10-079, mimeo., p. 6,
citations omitted.)

* PSPG and SDPOA repreésent 163 PSPs who, on average, have fewer than 100 payphones each.
(1 TR 160: 2-11.) CPA estimated that the amount of PSSC owed by MCI to its members in
1996 was $43.20 per payphone, which translates into 174 PSSC-eligible calls carried by MCI
pet year, per payphone. MCI claims that CPA’s figure of 174 calls per year Is too high. If
MClis correct, then it would take even longer for PSPs to recover MCl’s $10,000 set-up fee.
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MCT1 produced little support for its estimated $2 million in development

cost.* Due to this lack of support, we conclude that the actual costs incurred by
AT&T and Pacific to develop their PSSC systems of $200,000 and $300,000,
respectively,” to be a more reliable gauge of the cost MCl would have incurred
had it developed a PSSC system than MCI’s estimated costs. _
There is no merit to MCI’s argument that its estimated PSSC development

costs cannot be compared to Pacific’s actual development costs because Pacific’s
system cannot track non-coin calls dialed via 1-800 and 950. Pacific was required
by D.90-06-018 to renit the PSSC for 1-800 and 950 calls, and MCI presented no
evidence that Pacifi¢ is not remitting the PSSC for these types of calls, 'I'herefore,
we have no reason to con¢lude that Pacific’s PSSC system dévelopment costs
cannot serveas a benchmark for MCl's PSSC system development costs.

Fmally MCUs $10, 000 set-up fee is unreasonable because there wasno
need for MCI to spend $2 million to build a PSSC system in order to start paying
the PSSC. The PSSC Work’shop Report recognized that some IECs would initially
not have a PSSC system in plaée, and thus recommended that “{u}ntil IECs Bavc

" developed procedures to bill, collect, and remit the PSSC to pay telephone
providers, IECs may use, on an interim basis, an alter‘na}ive procedure such asa
revenue allocation procedure that uses updated data every three months.”*
Resolution T-15782 expressly permitted IECs to use the alternate procedures
described and recommended in the PSSC Workshop Report.” The appropriate

*3 TR 329-340.

¥ Exhibit 2, pp. 8, 13; Exhibit 300, AltachmentA p-15.
* Exhibit 300, Attachment A, p. 4. :
# Resolution T-15762, OP 3.
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time for MCI to have assessed a $10,000 set-up fee, if ever, was after its PSSC

system had been developed and its development costs were known.®

D. MCI's 3% Carriage Hu!e :
MCUs tariff requires each PSP to “demonstrate to MCI's sahsfachon that

MCI carries at least 3% (three percent) of the non-coin inttaLATA” traffic
'originatéd by the PSP Thre,_(?ompl‘ainants allege this tariff provision violates
Resolution T-15782 which did not require PSPs to dgn‘lonst(até tfxey bfiginate a
threshold ahidunt“of MCI _traffic in order to receive t_he PSSC from MCL MCI
responds that ﬁo’thin'g in Resolution T-15782 prevents MCI from requiring PSPs
to demonstrate they generate a threshold amount of MCI traffic in order to
receive the PSSC. MCl also claims its 3% carriage fequiremient is reasonable since
MClis ébliéated to its customefs to detefmine whether calls ar’e‘éubject to the

: PSSC before adding the PSSC to custoners’ bills.. ’

| In Resolution T-15782, the Conuisxon required every IEC carrying more
than three percent of the State s non-tom intraLATA traffic (i.e., AT&T, MCI, and
Sprfnt) to bill, collect, and remit the PSSC.% In other words, Resolution T-15782
required MCl to remit the PSSC to all PSPs regardless of the amount of PSSC-
eligible traffié that MCI carried for individual PSPs. Therefore, MCI made up out
of whote cloth the requirement for PSPs to prove that at least 3% of their PSSC-
eligible calls are carried by MCI. Since PSI’s. are largely incapable of making the

“ MCl’s argument that possible FCC preemption of the PSSC made it unwise for MCl to
develop a PSSC system does not excuse MCF's failure to use one of the alternative procedures
for paying the PSSC adopted in Resolution T-15782 while MCl waited for FCC preemption.

* Exhibit 300, Attachment C, Original Sheet No. 9.
* Resolution T-15782, mimeo., p. 8 and OP 2.




C.97-02-027 ALJ/TIM/sid ¥ ¥ ¥

showing demanded by MCI,*® this tariff provision scems designed more to keep

MCI from paying the PSSC than protecting MCI’s customers.* But even if it were
possible for PSPs to make such a showing, it is simply unreasonable to require

them to do so since e ordered MCI to remit the PSSC for every PSSC-eligible

call it carried. .

E. Other MCI Tariff Provisfons

The Complainants allege that MCI’s PSSC tariff contains many more
unreasonable provisions. For example, MCI's tariff does not provide for
payment of the PSSC for non-coin calls dialed via “950” access codes. MCI's -
tariff also excludes certain “screening digits” from coverage, effectively
pre\'enﬁng_the payment of the PSSC for all of Pacific’s payphones. In addition,
MCI's tariff réquires each PSP to provide a list of its ANIs* to MCI, despite the
fact that MCI regularly receives a free list of ANIs from Pacific.Finally, MCl’s
tariff requires PSPs to provide MCI with free access to LEC’s Line Information
Databases (LIDB) anid 411 databases as a prerequisite to PSSC compensation.
MCI expressed a willingness to revise its PSSC tariff to assuage the
Complainants’ concerns. _

We agree with the Complainants that the aforementioned tariff provisions
are unreasonable. Although MCI is willing to revise its tariff to alleviate the
Complainants’ concerns, the fact that the unreasonable provisions were in MCl’s

tariff in the first place lends weight to the Complainants’ allegation that MCl'’s

* Exhibit 300, Attachment A, p. 13; Bxhibit 200, p. 9, lines 11-19; 3 TR 318-359.

* There is nothing in the record to indicate why MCl’s 3% carriage rule would have any bearing
on MCl’s ability to determine whether calls are subject to the PSSC.

® AN is an acronym for “automatic number identification” which is a 10-digit nuraber
associated with each subscriber line. “Screening digits” are two additional digits passed
along with the 10-digit ANI {e.g., as of April 15, 1997, all of Pacific’s coin line payphones are
identified with the screening digits of 27 (Exhibit 1, pp-7-8)).
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PSSC tariff was deliberately crammed with unreasonable terms and conditions in

an effort to avoid having to pay the PSSC.

F. Violationof PU Code § 453(a)
Pacific alleges that MCI paid what MCI terms a “Property Imposed Fee”

(PIF) of 25¢ to some PSPs for non-coin calls, but that MCI never made the PIF
available to Pacific. Ac¢cording to Pacific, MCI's failure to pay the PIF to Pacific is
a violation of PU :Co_dé § 453(a) which prohibits public utilities from giving
preferential treatment to some customers but not others. MCI denies Pacific’s
allegation. According to MCI, its PIF was available to all PSPs who satisfied the
conditions set forth in its tariff.

Pacific did not cite any evidence of MCI having paid the PIF to any PSP.*
Since there is no evideénce that PSPs received the PIF, we find that Pacific failed to
prove ifs'allegatioh that MCI discriminated against Pacific and violated § 453(a).

" G. MCl’'s Compliance with Pacific's PSSC Taritf

Pacific’s PSSC tariff requires MCI to remit the PSSC to Pacific Bell and
other PSPs.* The Complainants allege that MCI, by failing to remit the PSSC, has
violated Pacific's PSSC tariff. MCI responds that Pacific’s tariff cannot impose
PSSC-related obligations on MClI since MCI is governed by its own PSSC tariff.

In Resolution T-15782, we rejected arguments that Pacific’s tariff cannot

impose PSSC-related obligations on MCL® and we went on to approve Pacific’s

* Pacific’s Opening Brief cites 1 TR 153: 25 - 174: 4 and 3 TR 402: 16-25. Neither of these
references supporlts Pacific’s allegation that MCl paid the PIF to other PSPs.

¥ Schedule Cal. P.U.C. No. A6.2.1.A4.

* In Resolution T-15782, mimeo., at page 7, we rejected protests to Pacific’s advice letter
containing its PSSC tariff, including protests (summarized on page 5 of the resolution) that
Pacific’s PSSC tariff would regulate the behavior of IECs. We note that our use of Pacific’s
tariff to regulate MCl's remittance of the PSSC {s not unusual since IECs, Operator Service
Providers (OSPs) and call aggregators are already regulated through Pacific’s tariffs. For

Footnote contintied on next page
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PSSC tariff which contained a clear and explicit requirement for MCI to remit the
PSSC to Pacifi¢ and other PSPs.” But more importantly, in Resolution T-15782 we
ordered MCI to file a PSSC tariff to implement Pacific’s PSSC tariff.” Therefore,
even if Pacific’s tariff could not in-of-itself require MCI to remit the PSSC -- a
notion we rejected in Resolution T-15782 -- our order in Resolution T-15782 for
MCI to implement Pacific’s PSSC tariff removes any doubt that MCI had an
obligation to ¢comply with Pacific’s PSSC tariff.

For the forgoing reasons, we conclude that MCI was oblngated to c0mply

with the requirement in Pacnﬁc s PSSC tariff to remit the PSSC to Pacific and
other PSPs. Since MCI never dld remit the PSSC, we find that MCI failed to

comply with Pacific’s tanff

H. Concluslon
In a complaint case, the burden ison the complamant to prove with a

preponderance of evidence that a public utility has failed to comply with a law,
tariff, or Commission rule.” In the instant proceeding, Coniplainants have
demonstrated that MCI was required by Resolution T-15782 and Pacific’s tariff to
- remit the PSSC to the Complainants by no later than April 12, 1996. It is

example, any IEC, O5P or call aggrégator who provides intralLATA service from Pacific’s
payphones is regulated by Pacific’s tariff Schedule Cal. P.U.C. A5.5.3.C.2j, which caps the
rates these entities can charge for intrastate toll calls made from Pacific’s payphones.

¥ Resolution T-15782, mineo., at pp. 1, 5and 7, and OP 1, indicates that the Commission
knowingly authorized Pacific to file a tariff which required MCI to remit the PSSC.

® Resolution T-15782, OP 2, otders MCI to “file and make effective tariffs to provide for billing,
collecting and remitting the PSSC, as necessary, to implement Pacific Bell Advice Letter No.
17014.” (emphasis added)

™ D.97-09-113, Cal. PUC LEXIS §94 at 25, ¥26; D.96-03-026, Ca). PUC LEXIS 893 at *7;
D.94-05-022, 54 CPUC2d 422, at 425-26; and D.94-05-060, 54 CPUC2d 538, at 541.
Prepbnderance of evidence Is defined as: (a) greater weight of evidence; (b) evidence which
is more credible and convincing; or (¢) that which best accords with reason and probabitity. -
(D.97-03-067, Cal PUC LEXIS 626 at *8)
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undisputed that MCI never paid the PSSC. Complainants also demonstrated that
MCT’s PSSC tariff contained so many unreasonable rates, terms, and conditions
that MCI would never remit the PSSC. The consequence of MCI's failure to remit
the PSSC in compliance with Resolution T-15782 and Pacific’s tariff was that MCI
earn;ed_ revenues from non-coin intraLATA calls without compensating the
- payphone owners whose property made MCI’s reventtes possible.
For the preceding reasons, we find that the Comptainants have met their
 burden of proof to show that MCI failed to c0m§ly with Resolution T-15782 and
Pacific’s tariff, both of which required MCI to remit the PSSC. We neéxt turn to
determining the amount of PSSC that MCI owes to the Complainants pursuant
th’e’resoluﬁon and Pacific’s tariff.

- VI. Requested Rellef

A. Commission Autherity to Award PSSC Payments
MCI a'\serls that the Commission only has authority to award reparations

which MCI defines as a refund or ad)ustment of the amount paid by a customer
to a utility. MCI argues that the monetary awards sought by the Complainants
are not reparations since the Compléinants never paid for service under MCl's
PSSC tariff, and hence there is no amount to refund or adjust. According to MCI,
what the Complainants really seek is damages which is beyond the
ConimiSsion’s’ jurisdiction to award.

Unlike MCI, we do not view the issue in terms of whether the

Coniplainants seek reparations or danﬂages. Rather, we see the issue as whether
MCI has complied with oﬁr order in Resolution T-15782 to remit the PSSC, and
whether we have authority to direct MCI to comply with our prior order.

Itis undisputed that we had the authority to require MCI to pay the PSSC
in Resolution T-15762. What MCI has ar‘éued Is that we are powerless to award

damages, but MCI has shown no reason why we lack authority to now direct

-33-
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MCI to comply with our prior order to pay the PSSC. Indeed, pursuant to

PU Code § 701, we have plenary authority to do all things which are necessary
and convenient to supervise and regulate every public utility, including MCIL
This broad authority clearly encompasses the power to order MCl to COﬁ\ply
with Resolution T-15782. It would be illogical and unreasonable to interpret our

governing statutes as allowmg us to require MCI to pay the PSSC, but then
fOrblddmg us from directing MCI to pay the PSSC after MCI had failed to comply
~ with our previous order to do so. Therefore, to the extent MCT has not comphed
with our requirement in Resolution T-15782 to pay the PSSC, we clearly possess
the authority to now direct MClI to pay the PSSC to the Complamants in

conformance with our prewous order.
- Inits comments on the ALJ’s proposed decnslon, MCI contends that it was
| obligated by Commission orders to remit only the amount of PSSC that MCI
billed and collected from its payphone a_tstomers;. Sinée MCI never billed and
collected the PSSC, MCI claims it cannot be ordered to remit the PSSC. We
disagree. As stated prewously in this deasnon, MCT filed a tariff that failed to
comply with our order in Resolution T-15782 to bill, collect, and remit the PSSC.
By filing its defective tariff, MCI deprived itself of the opportunity with which it
could have paid the PSSC to the Complainants.” Moreover, we find nothing in
our governing statutes which even remotely suggests that MCI's failure to
comply with that part of our order requiring MCI to bill and collect the PSSC

7 MCI’s Comments on Proposed Decision, pp. 2-5.

™ Resolution T-15782, OP 3, adopted the recommendations in the PSSC Workshop Repost. The
PSSC Workshop Report, in turn, recommended that IECs which could not bill and coMect the
PSSC should use the “revenue allocation procedure” under which IECs were to simply pay
the PSSC without collecting the PSSC from their customers. (Exhibit 300, Attachment A, pp. 4,
15, 16). Today’s decision requires nothing more of MCI than what was already required by
Resolution T-15782.




C.97-02-027 ALJ/TIM/sid %* % % -

now immunizes MCI from having to comply with the remaining part of our

order requiring MCI to remit the PSSC.,

B. Applicabllity of PU Code § 532
MCI contends that because it had a PSSC tariff on fite with the

Commission,” MCI is precluded by PU Code § 532 from now paying the PSSC to
the Complainants on terms different from those in its tariff. MCI adds that
because the Commiission never suspended or fejedéd the advice letter containing
its PSSC tariff, despite protests from CPA and Pacific, it would bé unfair for the

Commission to now require MCI to remit the PSSC on terms not found in its

tariff, _

We find nothing in PU Code § 532 that shi¢elds MCI from having to comply
with our previous order to pay the PSSC. Further, PU Code § 532 provides us
with wide latitude to exempt utilities from having to comply with their tariffs:

“[N]o public utility shall charge, or receive a different

compensation for any product or commodity fumished or to be
fu r_nishgd, or for any service rendered or to be rendered, than the
rates, tolls, rentals, and charges applicable thereto as specified in
its schedules on file and in effect at the time...The commission
may by rule or order establish such exemptions from the
operation of this prohibition as it may consider just and

reasonable to each public utility.” (PU Code § 532, emphasis
added.)

To avoid the unjust result of MCI using its tariff to avoid compensating
PSPs for the use of their properly, we conclude that it would be just and
reasonable to invoke the exemptioh provision in PU Code § 532 , if neccssér)', SO
that MCI may deviate from its filed tariff and pay the PSSC as previously

ordered.

* MCI filed its PSSC tariff in Advice Letter No. 253 submitted on April 12, 1996.
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MCI is correct that we never rejected or suspended the advice letter
containing its PSSC tariff, even after the advice letter was protested.” However,
there is no time limit for us to reject an advice letter. For example, in D.94-11-026
we rejected a tariff originally filed by a utility in 1992 because, among other
reasons, the advice letter failed to comply with prior Commission decisions.* In
this same decision, we also ordered the utility to refund the money collected .
pursuant to its hon-compliant advice letter.” Thus, there is precedent for the
Commission to (1) reject an advice letter years after it was filed if the advice letter
failed to comply with a previously issued Commission order, and (2) to place
parties in the same position they would have been in had there been timely

compliance with the previously issued Conuiission order.”

In its comments on the ALJ’s proposed decision, MCI argues that it relied
L)'s prop , MCl argues that it rel

upon its filed PSSC tariff, and that this reliance prohibits the Commission from

™ Although the Commission never took action to reject or modify MCI's PSSC tariff, the
Commission likewise never issued an order or resolution approving the PSSC tariff. To the
contrary, in D.96-10-079 we noted swith some dismay that MCI had nét yet begun to pay the
PSSC. (D.96-10-079, mimeo, p. 6) . - »

*57 CPUC 2d 317, at 321. R . ‘ :

7 D.97-09-060 upheld the decision in D.94-11-026 to reject the utility’s advice letter filed in 1992
and to order the utility to refund the money ¢ollected pursuant to the rejected advice letter.

7 There s nothing impermissibly retroactive about requiring MCI to remit the PSSC starting
April 12,1996. In Resolution T-15782, we required MCI to stazt remitting the PSSC by no later
than April 12, 1996, and our order today réquires no payment for periods prior to that date.
Nor does our action today ¢onflict with PU Code § 728 which prohibits retroactive
ratemaking. Section 728, where it applies, requires the Commission to fix rates that shall
thereaflter be observed. In Resolution T-15782, issued on March 13, 1996, the Commission
ordered MCI to remit the PSSC beginning April 12, 1996. Accordingly, the Commission long
ago determined the rates that MCl was thereafter required to observe. Since today's decision
simply requites MCI to remit the PSSC in accordance with Resolution T-15782, there {s no
retroactive ratemaking here, and therefore no violation of PU Code § 728. Nor does today’s
decision conflict with SoCal Edison v. the PUC. 20 Cal. 3d 813 1978. Indeed, the Courtin
SoCal Edison ruled that the prohibition against re¢froactive ratemaking in § 728 is limited to
situations where the Commission eéngages in general ratemaking. There isno general
ratemaking in today’s decision. o _




C.97-02-027 ALJ/TiM/sid * ¥ ¥

changing MCI’s PSSC tariff for any period prior to the date of today’s decision.
MCl's ‘at"gurﬁént adds nothing to its previous contentions that the Commission is
without p(m’ef to ordér changes to MCI’s tariff. In any event, MCI has not
shox_;.'n tow it could have reasonably relied on {ts PSSC tariff given that (a) the

- tariff did not ¢comply with Resolution T-15782, (b) the Commission has power
undér PU Code § 5327t.o order exceptions to filed fa:iffs, and (¢) the Conumission

" never formally apprOi*éd MCl's PSSC tariff.

'C. Double and »Tn"ple‘Co}ﬁp’e’hsa' tibh -

MCI claims‘th'at paying the PSSC would provide the Complainants with
double or triple COmpenSahon for each non- com intraLATA call. According to
MCI the FCC's regulatlons already require MCI to falrly compensate the
Complamants for non-cOm calls, and requmng MCl to pay the PSSC in addition
to FCC-maridated payments would result in double ¢compensation. MCI believes
that triple compensation results from MCIs contracts with PSPs under which
MCl1 'p3§s coniﬁ\isslqns for non-coin ¢alls that are routed to MCl in exchange for
the PSPs pre-subscribing their 'bayphbnes to MCL

As discussed in more detail elsewhere in this decision, we agree with MCI
that requiring it to pay the PSSC in addition to FCC-mandated payments would
amount to double compensation. Consequently, we shall not require MCI to pay
the PSSC to the Pacific and the Intervenors ei‘t‘ectivg: as of the date that MCI
commenced FCC-mandated payments to each of these parties.

We find no merit in MCI's argument that it should be relieved of its
obligéﬁon to remit the PSSC because it péys commissions to some PSPs for non-
coin calls routed to MCI. Commissions are voluntary payments made by MCI to

PSPs. The PSSC, in contrast, is a mandatory payment that must be made
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regardless of whether MCI is the pre-subsctibed carrier. Moreover, MCI has paid
neither commissions nor the PSSC to Pacific® and many other PSPs, resulting not
in double or triple compensation for these entities, but in zero compensation.
Finally, when we established the PSEC, we never indicated that PSPs would have
to forgo commission payments in order to receive the PSSC. In fact, quite the
opi)osite occurred. In D.90-06-018, the decision that established the PSSC, we
ainthdfized LECs to pay a 10¢ commission 'per non:-coin call in addition to the
25¢ PSSC that LECs were required to remit for every non-coin call.®

D. Time Period for Which PSSC Is Owed

The Complainants present three primary reasons why MCI should remit
the PSSC from January 1995 to the present. First, they claim D.94-09-065
obligated MCi to pay the PSSC with the start of intiaLATA toll competition on
January 1,1995. Second, MCI has enjoyed revenues fron non-coin calls since
january 1, 1995, and MCI should provide compensah‘on’to PSPs for the same
period of time. Finally, AT&T, GTE, and Pacific have been paying the PSSC since
January 1, 1995, and these carriers should not bé/competitivelry disadvantaged by
exempting MCI from having to pay the PSSC for the same period of time,

MCI responds that D.94-09-065 did not set any date for it to start remitting
the PSSC. According to MCl, its obligation to remit the PSSC began on April 12,
1996, the date that Resolution T-15782 required MCl to file and make effective a
PSSC tariff. MCI also believes that any obligation it may have had to remit the
PSSC ended when MCI started compensating the Complainants for non-coin

calls pursuant to the FCC’s regulations.

? Exhibit 2, p. 7.
¥ D.90-06-018, Appendix A, Atticle IV.3.a.
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Pacific used the revenue allocation procedure adopted in Resolution
. T-15782 to estimate the number of PSSC-eligible calls carried by MCL® Under
this approach, Pacific first estimated the total number of PSSC—eliglble calls made
from its payphones, and then allocated a portion of these calls to MClI based on
Pacifi¢’s estimate of MCI’s market share for PSSC- ehgnble calls. | |

To estimate the total number of PSSC-eligible calls, Pacnﬁe started by
counting the number of non-¢oin calls nade fronvits 330 ”chnp payphones
(“chip” phones). Pacific’s ”chnp” phones are the only ones inits mVenEory of
130,000 payphones that can identify ancl count non-coin calls Pac1f1c then .
deleted from its count of non-coin calls those which were not intraLATA (i.e., not

eligible for the PSSC) and those less than one minute in'len'gth - The latter

procedure was performed since Pacific cannot deter mme if non- com calls carried

by other carrizrs are completed (and thus subject to the PSSC), so Pac1f1e assumed
that non-coin calls greater than one minute in length were c0mpleted calls, while
those less than one minute in length were not completed.

 Using the prevnously described process, Pacific determined that each of its
“chip” phone generates an average 0f 10 PSSC-e eligible calls per month. To arrive
at the total monthly count for PSSC-eligible calls, Pacific multiplied its base of
130,000 payphones times 10 calls/month. The total number of PSSC~eiigible calls
was then reduced by 30% to reflect that the average Pacific payphone generates
fewer calls of all types, including PSSC-eligible calls, compared with Pacific’s

“¢chip” payphones.

" The PSSC Workshop Report described the revenue atlocation procedure as follows: “The
IECs can pay the PS?SC baséd upon estimates unitil the IECs develop their own billing
methods. The estimates can be derived from the gross amount of the PSSC due to the pay
telephone provider multiplied by the market share that each IEC has for this type of call.”

(Exhibit 300, Attachment A, p. 16.)
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Pacific next allocated a portion of the total monthly number of PSSC-
ehgnble calls to MCI in accordance with MCI s market share for such calls. To

obtain market share data, Pamfnc used its "chip" phones to count the number of
PSSC-eliglble calls carned by each IEC Thls data showed that MCI had a market
~ share 6f between 50% and 60%, dependmg on the month

| To dem’é the amount of PSSC owed by MCI Pamﬁc mulhplied its eshmate -
of the number PSSC-eligxble calls camed by MCI hmes $0 25 Table 1 below fsan
example of how Pacnﬁc estnmated the monthly PSSC owed by MCI
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Table 1

. Example of Monthly Calculation ,
Showing Amount 6f PSSC Owed by MCI

A. Base of “chip” payphones: | 330

B. Number of ﬁOn-coin Calls dtiri‘ng"i.no'nt'h 3,300

C. Average monthly non-coin calls per ”chlp" 1o
pay phone (B+ A):- . S

D. Numberofpayphones » :{ 130'000

E T otal monthly non-coin calls (C X D) | 1,300,000

F, ReductionFa_cto.r;' 30% i

G. Eligible ndn-coiné_alls (Bx?ﬁ%)}; I 910000 1

F. MCI Market Share: ] so%

G. Non-coin calls attributable to MCI (G X 50%): - | 455,000

H. PSSC owed by MCI(G x $0.25): ‘ A$’1__13,'750

For the period of April 15, 1996, through July 15, 1997, Pacific estimated
that MCI owes PSSC in the amount of $2,210,957. Pacific also states that MCI

should be assessed a late payment charge of 1.5% per month in ac¢ordance with
Pacific’s tariff, with a total late payment charge of $226,550 as of July 15, 1997.

CPA used a somewhat different approach to estimale the amount of PSSC
owed by MCI. To develop its estimate, CPA used data from 363 of its members’
payphones spread throughout Cahforma over the period of January 1995
through July 1997. The 363 payphones in CPA’s study were able to count the
number of non-coin calls carried by MCI, but were unable i6 diéﬁn’guish between
interLATA (non-PSSC-eligible calls) and intraLATA calls (PSSC-cligible calls).
To estimate the number of intraLATA calls, CPA used a separate study

-42 -




C.97-02:027 ALJ/TiM/sid * %

performed by one of rts members usmg data collected from 11,000 payphones
overa 17-month penod This study found that 82. 17% of the calls from the 11 ,000
'payphones in the study group s were 1ntraLATA calls. CPA then apphed the
frgure of 82 17% to the data from the 363 payphones deScnbed previously to
arrive at the number of nbn-com m{raLATA calls Carrred by MC L
' The final step in CPA’s methodology was to mulhply its eshmate of the
, number of PSSC-ehgrble calls camed by MCI by the 25¢ PSSC to amve at the
. ‘_amount of PSSC owed CPA found thé amOunt of PSSC owed by MCI to be
. $44 76 for each of its members payphones in servrce durmg 1995; $43.20 per
payphone durmg 1996‘ and $24.64 per payphone for ]anuary 1, 1997, through
July 31, 1997 Unhke PaleI(‘, CPA drd not state an aggregate amount of PSSC -
owed by MCI for any penod CPA also recommends that MCI should pay
| mterest on past due amounts of between 8% and 18%. Acc0rdmg 10 CPA, 8% is
the current commemal rate, and 18% 1s Pacrflc s tanffed raté applicable to late
' payments | |
/ : PSPG did not present an estimate for the amount of PSSC owed to its
members Instead PSPG supports the study performed by CPA, and asks that
PSPG mernbers receive the same amount per payphone as shown in CPA’s study.
- Mcl states that Pacific’s and CPA’s estimates of the PSSC owed by MCl are
based on ﬂawed data. According to MCJ, they used sample data from
payphones whrch do not reﬂect average payphone tra ffic patterns.” MCl also

claims that Pacific’s study showing MCI’s market share for non-coin calls

® MCI claims that Pacific’s witness admitted that Pacific’s 30% reduction factor was meant to
force a result similar to an fnterim method later abandoned by Pacific. (MCI Opening Brief,
29-30.) The transcript references provided by MCI do not support MCI's argument. R ther,
Pacific’s w:tness stated the opposite of what MCI attributed to the witness. (1 TR 68: 8-26.)
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exceeding 50% cannot be reconciled with CPA’s study showing MCl’s market

share to be 32%.

2. Discussion
We find that Pacific and CPA have reasonably estimated the amount of

PSSC owed by MCL Pacific used data from the only payphones it owns that are
capable of trécking PSSC-eligible calls.* We are thus satisfied that Pacific used
the best information available. CPA used data from payphones located
throughout California, indicating that it obtained data from a representahve
sample of payphones.

We accord little weight to MCI's argument that Pacifi¢ and CPA used
flawed data to estimate the amount of PSSC owed by MCI. As stated prevxously,
Pacific used the only data it had available, while CPA used data froma
representahve sample of payphones. Further, the Complainants demonstrated
that MCI can identify and track évery non-coin call it carries,” yet MCI presented
no information on the number of such calls. Thus, if MCI belleves we used
flawed data to determine the amount of PSSC it owes, thén MCI has nooné to
blame but itself.* | ‘

We agree with the Complainants that MCI should pay interest on the
amount of PSSC it owes. The Complainants should not lose the time value of
money associated with the PSSC mondes that MCI wrongfully withheld from

*1TR 35: 2-11.

* Exhibit 1, p. 13; Exhibit 100, pp. 7-11, 14; Exhibit 200, pp. 13-17, 19. Additional evidence of
MCI’s ability to track non-coin calls comes from the State of Hlinols where MCI has been
compensating PSPs for completed non-coin interLATA and intraLATA calls since 1995 -
(Reference Items A, B, and C; and Exhibit 303, p. 11.)

* 1f MCI had provided data on the number of non-coin ¢alls it had carried, we would énly have
had to determine what proportion of these calls are intraLATA ¢alls in order to arrive at the
‘amount of PSSC owed by MCL.
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them. Therefore, as we have often done in circumstances where one party owes
another for the time value of money (see, e.g., D.98-02-010 and D.98-01-022), we
shall require MCI to pay interest to the Complainants based on the 3-month
commeréi'al paper rate as published in Federal Reserve Board Statistical Release
G.13. The amount of interest owed by MCI to each of the Complainants shall be
based on the pernod of tlme that (1) began on April 12 1996, the date that MCI
was required to start remitting the PSSC, and (2) ends on the date that MCI
ren‘x_ité _tﬁe full amount 'of, thé PSSC it owes to the Comp_lainaﬁt.
|  we previously detérminéd that MCI owes the PSSC to Pacific for the
périod of Apfﬂ 12,1996 through June 9, 1997. Pacific demonstrated that the
amduﬁt 'brf PSSC owed by MCI for this’ perio'd is $2,097,432.° We also previously
* determined that MCI should pay the PSSC to the Intervenors for the period of
April 12, 1996 through November 6,1996. The amount of PSSC owed by MCl for
this period i is $24 63 per payphone (i.e., $43 20 per payphone for all of 1996
prorated « over the period of April 12 through November 6, 1996).% However, the
Intervenors did not state the number of payphones they had in service for the
period they are owed the PSSC. Therefore, to determine how much PSSC they
are owed by MCI, each Intervenor shall submit a compliance filing within 45
days from the effective date of this decision Specifying the average number of
payphoh’es. its members had in service during the period of April 12,1996
through November 6, 1996. Before submitting its compliance filings, each

Intervenor shall demonstrate to MCI that the number of payphones shown in its

¥ Pacific calculated the amount of PSSC owed by MCI for the period of April 15, 1996 through
June 15, 1997. (Exhibit 1, p. 19.) We find this to be a reasonable approximation of the amount
of PSSC owed by MCI fof the nearly identical period of April 12, 1996 through June 9, 1997,
since the two periods differ in length by only 3 days, or less than 1%.

* Since MCI did not object to PSPG’s recommendation that it receive the same amount of PS5/
per payphone as CPA, we shall adopt PSPG’s recommendation.
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compliance filings is fairly stated. If there is a dispute over the number of
payphones the Intervenors had in service, MCI and/or the Intervenors may filea
petition to modify this decision. If necessary, a hearing will be held and a
subsequent decision issued on this matter.

Finally, in determining the amount of PSSC owed by MClI to the
Complainants, we have intentionally not reduced the amount owed by MCI to

Complainants by a processing fee similar to the 3¢ to 4¢ per call charged by
AT&T, GTE, and Pacific. This is because MCI incurred no “processing costs” to
bill, collect, and remit the PSSC, thus making it inappropriate to offset the

amount of PSSC owed by MCI by a processing fee.

F. Compliance with § 1822(b)

MCI asserts that PaleIC used a computer model to determme the amount
_ of PSSC owed by MCI, but that Pacific failed to provlde MCI with all the
assumphons and equations built into the model as required by PU Code
§ 1822(b).” Absent this information, MCl argues that the results of Pacific’s
computer model should be accorded no weight. Pacific responds that it provided
MCI with everything required by the statute.

We find that Pacific has met its statutory obligation to provide access to its
computer model. We have had no trouble in verifying the results of Pacific’s
computer model by applying simple arithmetic to information available in the
record of this proceeding. Moreover, the fssue of access to Pacific’s computer
model was not raised by MCI either before or during the evidéntiary hearings.
Instead, MCI waited until ifs opening brief to raise the issue of access to Pacific’s

computer model. If MCI believed that it had not been given access to Pacific’s

® PU Code § 1822(b) states: “Any testimony...that is based, in whole or fn part, on a computer
model shall include a listing of all the equations and assumptions built into the model.”
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computer model, MCI could have filed a motion under Rule 74.6 to obtain access.

MCI, however, never filed ahy sttch motion, which makes its argument about a
lack to Pacific’s computer model untimely.

G. Revislons to MCI's PSSC Tarlff

The Complainérfts sta'te?t'hat' MCI should be ordered to file a new PSSC
tarift eXpunged of all the rates, terms, and conditions that the Complainants
consider to be unreasonab)e or 1llegal MCI sees little need for a new PSSC tariff
since MCI belleves the PSSC has been preempted by federal regulanons .

~ Earliet i this decision, we found that MCI falled to comply with our order

in Resoluhon T-15782 to remit the PSSC to the Complamants To ensure that
MCI now complies, we shall requiré MCI to file an amended PSSC tariff which:
(1) states that MCI will remlt the 25¢ PSSC to the Complamants and other PSPs
begmmng Apnl 12, 1996 and endmg on the date that individual PSPs began to
receive co:npensahon fiom MCI pursuant to the FCC’s payphone regulations;
(2) statesﬁ‘thét_the"amounlt of PSSC owed by MCI to the PSPs will be determined
 in accordance with the revenue allocation procedure described in Staff's PSSC
WOrkshop Report and adopted in Resolution T-15782%; (3) states that MCI will
pay interest on the PSSC owed to PSPs with interest based on the 3-month
commercial paper rate published in Federal Reserve Board Statistical Release
G.13; (4) does not include a processing fee since MCl incurred no costs to bill and
collect the PSSC; and (5) does not contain any of the rates, terms, and conditions

found unreasonable by this decision.

* Due to possible difficulty that MCI and PSPs may have in estimating the number of PSSC-
eligible calls carried by MCI, MCI may negotiate with PSPs regarding the amount of PSSC
and Jaterest owed by MCI. If no agreement can be reached on the amount of PSSC owed by
MCI, then MCl shall utilize the revenue allocation procedure adopted in Resolution T-15782:
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So that MCI remits the PSSC to only those PSPs (or their successors) that
were operating during the period in which the PSSC was in effect, MCI's
amended PSSC tariff may require individual PSPs to provide a sworn declaration

regarding the number of payphones the PSP had in service during the period
which MCl is required to remit the PSSC. MCI shall promptly remit the PSSC
upon the receipt of each sworn declaration.”” MCI's amended PSSC tariff shall |
also allow PSPs at least 12 months to submit PSSC claims, after which time MCI

may terminate its PSSC tariff. -

- MCI shall file its aimended PSSC tariff no later than 30 days from the
 effective date of this decision.” Once MCI files its énfaended tariff, the Staff of our
Telecommunications Division shall carefully review the tariff for compliance
with Resolution T-15782 and this decision. Within 30_déy$ of MCI1L silbﬁﬁfﬁhg its
revised PSSC tariff, the Director of the Telecommwnications Division (TD) shall
inform MCI in writing of the results of TD's feview of MCI's ia'riff.f‘Tﬁe Diréctbr
of TD may recjuire MCI to revise its PSSC ta;iff, as‘ne'c‘essary, to bring it ih_to
compliance with Resolution T-15782 and this decision. If MC1 faifs to con\piy
with the Director’s instructions for revising its PSSC tariff, the Director shall
prepare for our consideration a resolution that contains a draft MCI PSSC tariff
for adoption by us and a proposed penalty for MCI's failure to comply with
Resolution T-15782 and this decision.

Finally, we note that requiring MCI to file an amended PSSC tariff that is
effective as of April 12, 1996, is not refroactive ra'téma‘king.i On March 13, 1996,
the date that Resolution T-15782 was issued, we ordered MCI to start paying the

" I MCI later determines that a PSP’s sivomn statement contains fnaccurate information that
caused MCI to remit too much PSSC, MCI may seek the available remedies in the appropriate
court of law. S o L -

" MCI shall submit its amended PSSC tariff by filing a supplenent to its Advice Lelter No. 253.
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25¢ PSSC by no later than April 12, 1996. Thus, our order in Resolution T-15782
was prospective. Now, we are simply requiriﬁg MCI to amend its tariff so as to
comply with our prior ordé_r.” '

Vil. Penaltles - e

Pacifi¢ recomniends that the’ Commlsswn penalize MCI for its failure to
'Comply with the Commission’s order to pay the PSSC.* McI strOneg opposes
Pacific’s recoramendation. o : |

We conclude thata penalty is unneceSSary due to our order herein that
MCI ust pay the PSSC and assoctated interest to the Complainants without
further delay. Should MCI fall to comply wﬂh our order herem, we shall impose
the strongest monetary penalty allowed by law

VIII. Attomeys Fees :
PSPG asks that it be awarded an amount of money sufficient to cover its

attorneys fees and other reasOnable costs (attorneys fees). CPA states that if
PSPG is awarded attomeys' fees, then CPA should likewise be awarded
attorneys’ fees. MCI of)poses the award of attorneys’ fees.

The appropriate time for PSPG to seck an award for its attoreys' fees is
after the issuance of a fina decision.” Consequently, we shall not décide now on

PSPG’s request for attorneys’ fees.”

» Elsewhete in this decision, we conclude that (1) we have the authority to reject a tariff that has
been on file for years if the tariff failed to comply with a previously issued Commission order,
and (2) that our rejection may be effective as of the date the tariff was originally filed. We
exercise that authority here.

* The Commission’s authority to penalize MCl Is found in PU Code § 2107 which states as
follows: “Any public wiility which violates or fails to comply with any provision of any
‘order, decision...or requuement of the Commission, in a case in which a penalty has not
otherwise been provided, is subject to a penalty of not less than five hundred dollars (§500),

" nor mozé¢ than twenty thousand dollars ($20,000) for each offense.”
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IX. Section 311 Comments
The proposed decision of the Administrative Law Judge (ALJ) was served
“on the parties pursuant to Rule 77.1 which allows the Commission to apply the
. procedures set forth in Arﬁde 19 of the Commission’s Rules of 'Pra'ctice and
- Procedure (Rules) to proceedmgs initiated by customer or subscriber complaint
when the Commission finds it is in the public interest to do so. Arhcle 19
|mplements PU Code § 311. Comments and reply comments to the ALJ’s

Ipropc:sed decision were timely received from all the parties.

| Rule 77.3 requnres comments to address factual, legal, and téchnical errors
in th_e ALJ" s proposed d_easl(m. Comments which merely reargue positions taken i
| ' ih iiriefs are accorded no Weight  We have careftnlly reviewed the comunents that |
comphed with Rule 77.3. To the extent that such comments reqmred changes to
‘the ALY's proposed decnsxon, such changes have been mc0rp0rated into this )

| , decnsnon Comments that did not COmply with Rute 77.3 were not considered.

-Flndings of Fact

1. InD. 94-09»065 the Commiission adOpted a pohcy that IECs should billand .

 collect from their customers a 25¢ PSSC for each non-coin intraLATA calland
remit the PSSC to PSPs. The PSSC serves to compensate PSPs for the use of their
payphones {o originaté non-coin intraLATA calls carried by the IECs.

® PU Code § 1804(¢) states that a request for intervenor compensation pursuant to §§ 1801 et seq
should be filed after the fssuance of a final ordet or decision by the Commisston. In
D.97-08-052 and D.94-09-082, the Commission stated that all pleadings asséciated with a
request for compensation from the Advécates’ Trust Fund (ATF) should be submitted after
the relevant proceeding has concluded.

% On October 29, 1997, the AL] ruled that: (1) PSPG filed its notice of intent to claim
compensation after the deadline specified in PU Code § 1804(a)(l), (2) PSPG could submit a
request for compensation from the ATF after a final decision in this proceeding; and (3) any
award to PSPG from the ATE would occur only if PSPG were found ineligible for
compensation pursuant to PU Code §§ 1601 et seq.
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2. In D.94-09-065, Conunission Staff were instructed to hold workshops and
report back to the Commission on how IECs should comply with the
Commission’s requlrement to bill, collect, and remit the 25¢ PSSC.:

3. Staff’s PSSC Workshop Report recommended that:- (a) MClI should
implement the PSSC within 30 days of a Commission order to do so; and (b) until
MCI could deploy a sfstém fo bill, collect, and remit the PSSC, MCl should remit
the PSSC using one of three methods identified in the PSSCi-Wé;kshop Report.

4. Resolution T-15782 took the following act‘ibn'sf’ (a) adopted alt of the
recommendations contained in the PSSC Workshop Répc‘)ri;'(b) adopted Pacific’s
PSSC tariff Whlch réquzred MCI to remit the PSSC to Pacific and other PSPs; and
| {¢) ordered MCl tofile a tanff to implement the PSSC and Paaflc Bell s Advme
Letter No. 17014 which contained Pacific’s PSSC tariff.

5. MCI is reqmred by Pacific’s tariff and Resolution T-15782 to remit the
PSSC to PSPs beginning April 12, 1996. .

6. MCI never paid the PSSC to the Complainants.

7. On April 12,1996, MCI filed Advice Letter No. 253 which contained MCl's
PSSC tariff. MCI's PSSC tariff contained so many unreasonable rates, terms, and
conditions, which are identified in the body of this ciecision, that the tariff failed
to comply with the requirement in Resolution T-15782 for MCI to bill, collect, and
remit the PSSC.

8. As required by the Telecom Act of 1996, the FCC has prescribed rules that

require 1ECs to fairly compensate PSPs for every completed non-coin call

originated from their payphones, including non-coin calls subject to the PSSC.
9. Effective November 7, 1996, MClI is required by FCC rules to fairly

compensate the Intervenors for non-coin calls.
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10. Pacific sent a letter to MCI dated June 10, 1997, in which Pacific certified
that it had satisfied all of the FCC’s conditions for receiving compensation for
non-coin calls from MCI in accordance with _tlie FCC’s rules.

11. Requiring MCI to pay the staté#nandated PSSC of 25¢ in addition to the
FCC-mandated compensation of 28.4¢ for the same non-coin intraLATA call
would result in MCI paying the Complainaﬁts'twice for the same call.

12, MCI's voluntary péyment of commissions to some PSPs for non-coin
intraLATA calls routed to MCI in addition to the mandatory the 25¢ PSSC that
* MCI must remit to PSPs for such calls does not result in MCI paying double
compensation for PSSC-e]igible calls. |

13. In the case of Pacific and many other PSPs, there is no possibility of

double compensation associated with M(;_I paying these entities both
cdnixiﬁssions and the PSSC becausé MCI did not pay these entities any
commissions for PSSC-eli gible calls.

14. The'Co'mplainants canndt identify and track every PSSC-eligible call
originated from their payphones.

15. Pacific and CPA each used a reasonable method to estimate the total
number of PSSC-eligible calls originated from their payphones and MCI’§ share
of those calls. :

16. Pacific reasonably estimated that the amount of PSSC owed to it by MCI -
for the period of April 15,1996 through June 15, 1997, is $2,097,432.

17. CPA reasonably estimated that the amount of PSSC owed to its members
by MCI is $43.20 per payphone in service for all of 1996.

18. A reasonable method for determining the amount of PSSC owed by MCI
to CPA’s members is to prorate the $43.20 per payphone that CPA estimates MCI
owes for all of 1996 over the period of April 12 through November 6, 1996 Using
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this method, the amount of PSSC owed by MCI to CPA’s members Is $24.63 per

payphone. | |
19. The Complainants lost the time value of money associated with the PSSC

that MCI failed to remit to them in accordance with Resolution T-15782 and

- Pacific's tariff, | ' | |

-20. To a¢count for the time vélue of money, the Commission has often used

the 3im0nlh ¢ommercial pape: rate as i)ublishé'd_‘in Fedétal»’Reser\:!e Board

| ‘Statistical Release G.13. , o
21, PSPG asked that its members receive the same amount of PSSC thatis
‘awarded to CPA’s members. ,
| 7] The Intervenors did not promde the number of payphOnes thelr members
had in service for any penod of time, and thus did not provide sufficient -
mformahon to determme the total amount of PSSC owed t6 them by MCI.

’ 23 MCI incurred no msts to bnll collect, and remnt the PSSC to the

| Complamants o :
24. MCI1 asserts that PU Code § 532 precludes MCI from remittmg the PSSC to
* Complainants on terms and conditions different from those in MCI’s PSSC tariff. |
25, PU Code § 532 provides the Commission with authority to exempt MCI
from complying with its filed PSSC tariff.

- 26. Pacific presented no evidence to support its allegation that MCI violated
PU Code § 453(a). |
Conclusions of Law

1. The complainants have the burden of proving each of their allegations by
a preponderance of evidence,

2. MCl s required by Resolution T-15782 and Pacific’s tariff to remit the
PSSC to the Cbmplainante and other PSPs slartlng no later than April 12, 1996.
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3. The Complainants have proven by a preponderance of evidence that MCI
did not comply with the requirement in Resolution T-15782 and Pacific’s tariff to
remit the PSSC to the Complainants,

4. The Commission has authority to order MCI to comply wvith Resolution
T-15782 which required MCI to remit the PSSC to the Complainants.
5. To avoid the unjust result of MCI using its PSSC tariff to avoid

compensating PSPs for the use of their properly to originate 'non coin intraLATA

calls carried by MCI, the Con‘umss:on should use its authonty under PU Code
§ 532 to exempt MCI from having to comply with its flled PSSC tanff

6. When an advice letter (a) does not COmply with a prewously issued
Commission order and (b) was not premously approved by a Commission
decision or resolution, the Conm‘ussmn has authomy to reject the advice letter
years after the advice letter was filed, with the fejection being effective as of the
date the advice letter was originally filed. | o

7. MClI’s Advice Letter No. 253 meets the condmons for rejection stated in |
Conclusion of Law No. 6. ‘ ,

8. MCI should be ordered to comply with the requirement in Pacific’s tariff
and Resolution T-15782 to pay the PSSC t6 PSPs beginning April 12, 1996.

9. MCl’s obligation to pay the PSSC to each PSP for non-coin intraLATA calls
should end as of the date that MCI began to compensate each PSP for such calls
pursuant to the FCC'’s rules. |

10. If MCI began compensahng Pacific for non-coin mtraLATA calls under
the FCC’s rules on a date other than June 10, 1997, then Pacific and MCI should
confer with one another for the purp05e of reaching a joint stipulation on the date
that MCl effectively started compensating Pacific for non-coin calls under the
FCC’s rules, Any such étipulaﬂdn should be filed at the Commission’s Docket
Office. MCI’s obligation to pay the PSSC should ¢ontinue 1ip to the date shown

-54-
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in the aforementioned stipulation. If no stipulation can be reached, Pacific |
and/or MCI should file a peti tion to modify this decision regarding the date that
MCI effectively began ‘compensa’ting Pacific under the FCC’s rules. If necessary,
the assigned ALJ should hold an evidentiary hearing and prepare a decision on
the issue of when MCl began compEnéating Pacific for non-coin calls under the
FCC’s rules. | | ,

11. The members of CPA, PSPG, and SDPOA should re_:teﬁre the same
anount of PSSC for each of their payphones in service during the period for
* whi¢h MCI owes them:lhé PSSC.

12. MCI should pay to Pacific the PSSC jn the amount of $2,097,432 for the
period of April 12 1996, through June 9 1997

' 13 MCI should pay to each Intervenor s members the PSSC in the amount of

$24 63 times the average number of payphOnes the Intervenor’s member had in
service for the period of April 12,1996 through November 6, 1996.
14, MCI should pay interest on the amount of PSSC it owes to each
Complamant for the period of time that begins on April 12,1996, and continuing
until MCI pays the full amount of PSSC owed to the Complainant. The amount
of interest should be determined in accordance with the 3-month commercial
paper rate published in Federal Reserve Board Statistical Release G.13. A

15. Each Intervenor should submit a compliance filing that shosvs the average
number of payphones that cach of the Intervenor’s members had in service
during the period of April 12, 1996, through November 6, 1996. Each compliance
filing should also specify the amount of interest owed by MCI to each of the
Intervenor’s members.

16. Each Intervenor, before submitting its compliance filing, should

demonstrate to MCI that the number of payphones shown in its compli¢ nce filing

is fairly stated, If thereis a dispute over the number of payphones the
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Intervenors had in service, MCI and/or the Intervenors should be allowed to file
a petition to modify this decision. If necessary, a hearing should be held and a
subsequent decision issued on this matter. |

17. In paying the PSSC to Complainants, MCI should receive no processing
fee since MCI incurred no costs to bill, collect, and remit the PSSC.

- 18. This decision does not engage in impermissible retroactive ratemakmg
since thns decision simply requirés MCI to comply with the Commission’s prior
order in Resolution T-15782 to remit the PSSC to the Complainants beginning on
April 12,1996, |

19. Pacific did not meet its burden to proveits allegahon that MCI v1olated

PU Code § 453(a).
20. PU Code § 2107 provldes the Comrmssmn with authonty to impose

penalties on MCI for its failure to comply w;th Resolution T-15782.
21. No penalty should be imposed upon MCI at this time for its failure to

comply with Resolution T-15782.

22. MCl should supplement its Advice Letter No. 253 by submitting an
amended PSSC tariff that complies with Resolution T-15782 and the following
order.

23. MCI’s amended PSSC tariff should be carefully reviewed and formally
approved by the Commission’s Telecommunications Division.

24. The Commission may take official notice of FCC orders when considering
the matters at issue in this proceeding. '

25. PU Code § 1702 provides the Commission with authority to decide this

complaint case.
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ORDER

IT IS ORDERED that: |
- 1. MCI Telecommunications Corporation (MCI) shall comply with the

requirement in Resolution T-15782 to remit the Pay Station Service Charge
(PSSC) to payphone service providers (PSPs) bégiﬁning April 12,19%.

2. The cdmplaint of Pacific Bell (I"éclfic) is granted to the e‘xtént that Pacific
seeks to have MCI (a) rén‘ut the PSSC to Pacnﬁc for the penod of April 12, 1996,
through June9, 1997, (b) remit interest on the PSSC owed by MCl to Pacific; and
(¢) filea PSSC tanff that comphes with Resoluhon T-15782 and this order. Inall
other respects, Pac1f1c s complamt is denied. '

3 Within 45 days from the effective date of th1s order, MCI shall pay to
Paaflc the followmg amounts: (a) PSSC in the amount of $2 097 432 for the
period of April 12, 1996 through June 9,1997; and (b) interest on the
aforemenhoned amount of PSSC, with the amount of interest determined in
accordance with the 3-month commercial paper rate publlshed in Federal
Reserve Board Statistical Release G.13 for the period commencing on Apnl 12
1996, and ending on the day that MCI remits the PSSC to Pacific in accordance
with this order.

4. If the actual date that MCI began to compensate Pacific for PSSC-eligible
calls under the rules of the Federal Communications Commission (FCC) is other
than June 10, 1997, then Pacific and MCI shall confer with one another and file at
the Commission’s Docket Office a joint stipulation on the date that MCI
effectively started compensating Pacific for PSSC-eligible calls under the FCC’s
rules. MCI shall continue to remit the PSSC up to the date shown in the
aforementioned stipﬁlalion. If no stipulation can be reached, Pacifi¢c and/or MCI
may file a petition to modify this decision regarding the date that MCI effectively

began compensating Pacific under the FCC’s rules. If necessary, the assigned

-57-
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ALJ shall hold an evidentiary hearing and prepare a decision on the issue of

when MCI began compensating Pacific for non-coin calls under the FCC’s rules.
5. The requests by the California Payphone Association, the Payphone

Service Providers Group, and the San Diego Payphone Owners Association (the

Intervenors) are granted to the extent they seek to have MCI: (a) remit the PSSC

to the Intervenors’ members for the period of April 12, 1996, through
November 6, 1996; (b) remit interest on the PSSC owed by MCI to the _
Intervenors’ members; and (c) file a PSSC tariff that édmplies with Resolution T--

15782 and this order. In all other respects, the Intervenors’ requests are denied.

6. MCI shall pay to each Intervenor’s members: (a) the PSSC in the aﬁioulit
of $24.63 per payphone times the average number of payphoties the Intervenor s
member had in service for the period of Apnl 12,1996 through Novembet 6,
1996; and (b) interest on the afqrementloned amount of PSSC, with the amount of
interest determined in accordance with the 3-month commercial paper rate
" published in Federal Reserve Board Statistical Release G.13 for the period
commencing on April 12, 1996, and ending on the day that MCI remits the PSSC
to the Intervenor’s member in accordance with this order. |

7. Each Intervenor shall file and serve within 45 days from the effective date
of this order a compliance filing specifying the average number of payphones
each of the Intervenor’s members had in service during the period for which MCI
owes the PSSC. The compliance filing shall also specify the amount of interest
owed by MCI to each of the Intervenor’s members. Before submitling its
compliance filing, each Intervenor shall demonstrate to MCI that the average
number of payphones in service as shown in the Intervenor’s compliance filing is
fairly stated. If there is a dispute over the number of payphones the Intervenor’s

nembers had in service, MCI and/or the Intervenor may file a petition to modify
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this decision. If necessary, a hearing will be held and a subsequent decision

issued on this matter.

8. MClI shall remit to each Intervenor’s members the amount of PSSC-and

interest shown in the Intervenor’s compliance filing described in Ordering

Paragraph No. 7 no later than 30 days foliowing the service of the Intervenor’s
compliance filing. If MCI disputes the amount it is obligated to remit to one or
more of the Intervenor’s members, MCI shall nonetheless remit the amount
“shown iﬁ'l'he. Intervenor’s cdmp’li‘anee (ilihg pending"thé‘outcdme of any petition
to modify this order filed pursuant to Ordermg Paragraph No. 7.

9. Within 30 days from the effective date of this order, MCI shall supplement
its Advice Letter No. 253 by ﬁlmg an amended PSSC tariff that complies with
,'Resoluhon T-15782 and 1mplements the requlrements of this order MClI's
amended PSSC tariff shall (a) ¢ontain none of the rates, terms, and conditions
found unreasonable in the body of this decrsion, (b) state that MCI shall pay the
- 25¢ PSSC to PSPs beginning April 12, 1996 and endmg on the day that each
individual PSP began to receive compensation for non-coin intraLATA calls from
MCI f:ursuant'to the FCC’s rules; (c) deterniine the amount of PSSC owed by
MCI to each PSP in a¢cordance with the revenue allocation procedure set forth in
the PSSC Workshop Report and adopted in Resolution T-15782; (d) provide for
the payment of interest based on the 3-month commercial paper rate published in
Federal Reserve Board Statistical Release G.13; (e) contain no processing fee or
other deduction from the 25¢ PSSC; and (f) allow payphone owners th least 12
months from the date of this decision to submit a PSSC claim to MCI.

10. The Staff of the Telecommunications Division shall review MCl’s
amended PSSC tariff for compliance with Resolution T-15782 and this order.
Within 30 days.of MCI's submittal of {ts amended tariff, the Director of the

Telecommunications Division (Director) shall inform MCI in writing of the
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results of the Division’s review of MCI’s amended PSSC tariff. The Director shall -
have authorily to require MCI to revise its amended PSSC tariff, as necessary, to
bring the tariff into compliance with Resolution T-16782 and this order. If MCI
fails to comply with the Director’s instructions to revise its PSSC tarift, the
Director shall prepare‘ for the Commission’s consideration a resolution that
contains a draft MCI PSSC tariff for adoption by the Commission and a proposed
" penalty for MCI's failure to comply with Resolution T-15782 and this order.
11. McCI may negotiate with PSPs for the purpose of ljeachmg amutual
agreement on the amount of PSSC and interest owed by MCL If no agreénieﬁt
canbe reached, then MCI shall pay the PSSC and interest as provided for in the
amended PSSC tariffed that MCl is ordered to flle in Ordermg Paragraph No 9.

12 This proceedmg is closed.
This otder is eft’echve tqday.
Dated November 19, 1998 at San Francisco, California

RICHARD A. BILAS
- President

JESSIE J. KNIGHT, JR.

HENRY M. DUQUE
Commissioners

I dissent.

/s/ P. GREGORY CONLON
Comumissioner

I dissent.

/s/ JOSIAHL. NEEPER




