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L. SUMMARY

This order disposes of several applications for rchearing of the

“Pricing Modification Decision,” Re Pacific Gas & Electric Company (Pricing
Modification) [D.97-05-088] (1997) Cal.P.u.C.2d __. Certain parties withdrew
issues from the application for rehearing process and those matters are dismissed.
This order discusses the Commission’s approach to fixing Diablo Canyon sunk
costs and explains why this approach is both proper and properly supported. This
order also concludes that allegations of error regarding the rule against retroactive
ratemaking, the ability to modify past decisions, operations and maintenance
expenses, rate reduction bonds and the Diabalo Canyon Independent Safety
Committee do not demonstrate error. Therefore, after making a modification to the

Pricing Modification Decision, this order denics rehearing of 2.97-05-088.

1. BACKGROUND
The Pricing Modification Decision modifies the pricing mechanism

for the Diablo Canyon Nuctear Power Plant (Diablo Canyon), in light of
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California’s electric restructuring. The history of the construction of Diablo -
Canyon is related and analyzed in Re Pacific Gas and Electric Company (Diablo
Canyon Rate Casc) {D.88-12-083] (1988) 30 Cal.P.U.C.24d 189, which is referred

to as the “Rate Case Decision.” In bricf, when Diablo Canyon entered commercial

operation, PG&E sought to have a;.)proxim'atel)' $5.5 billion of its Diablo Canyon
capital expenditures included in rate base. In pfoceedinlgs before the Commission a
number of partics vigorously opposcd PG&E. The then-named Division of
Ratepayer Advocates (DRA), for example, argued that $4.4 billion of Diablo
Canyon capital expenditures should be disaltowed. However, the Diablo Canyon
rate case was never litigated. Aﬂe} fbur.)“ears of cas¢ preparation, most parties
agreed to a settiemenit. Under that settlément, none of Diablo Ca’nidn’é costs were
to be included in PG&I’s rate base. 'Ihs_lead, Diablo Canyon was l.orbé‘s‘u»bjécl toa -

unique “performance based pricing” methodology over a 28 year period. The Rate

Case Decision approved that selttement, which was later revised.!

In December, 1995 the Commission’s “Preferred Policy Decision”

announced the restructuring of the regulation of electric utilities. (Re Proposed

Policies Governing Restructuring, ete. (Preferred Policy) [D.95-12-063] (1995) 64

Cal.P.U.C.2d 1.) Under the Commission’s proposed “preferred policy,” electricity
prices were to be determined through market mechanisms instead of being set by
{he Commission. A transition cost recovery mechanism was provided to account

for gencration plants that produced clectricity at above-market prices. In addition,

) In 1994, DRA petitioned to reopen the Diablo Canyon sciilement. As a result,
DRA, PG&E and other partics agreed revise the terms of the sctitement. The
revised scitlement continued to exclude Diablo Canyon from rate basc and to apply
the unique Diablo Canyon performance based pricing methodology. However, the
1995 sctilement reduced the price of Diablo Canyon over a three year period. The
Commission adopted the revised setitement in Re Pacific Gas and Electric
Company (Revised Diablo Canyon Scitlement) [2.95-05-043] (1995) 60
CalpUuC2d 1.
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the preferred policy indicated a desire that all CPUC-regulated nuclear facilitics
conform their rate structures to the model adopted in the SONGS settlement.” In
1996, California enacted comprehensive electric restructuring legislation,
Asscmbly Bill (AB) 1890. (Stats. 1996, ch. 854.) This legislation confirmed the
broad outlines of the Commission’s preferred policy. It also st out a number of
specific mandates, most relating to the recovery of transition costs. N

| Under AB 1890 and our preferred p'oiicy, ifa gcneralidﬁ plant
producés éleclriciiy at abm"e-.market pric’es it is considered to be “uneconomic.” In’
simplistic terms, an uncconomic price reflects two elements: operaiioﬁal costs

“associated i\’itl} mhning the plant and the “fixed” cost o'fbuildi'l'lglﬁc plant,

which—undet traditional ratemaking principles—was paid off over tinie with

revenue generated by the plant. The electric restructuring transition period

: prd\'idcs an oppdr{i;nit)" for nﬁking aplant “economic,“ ic. capable 'o:l_‘ selling
electricity at market prices. This is achieved by _’\\'riling down the plant’s ﬁxed cost
until it is fow enough t6 allow the ‘Qlant to gcnératcrclectricil)" at a market price. At
the very least the transition period p_rbvid‘c-s utilities with the op'portun'ily to _récovcr
fixed costs—capital expendituces they ac’tuaily incurred—and transition period
operating costs, even if they cannot make the plant ¢¢onomic, Since electricily is
now sold at its market price, amounts written off, called transition costs, are
recovered through the non-bypassable compelitive transition ¢harge (CTC) that
applies to all electricity customers during the transition period. (CF,, Pub. Util.
Code, §367.) However, the collection of CTC does not alter a custonier’s rates.
Rates have been frozen throughout the transition period, with some customers

receiving a 10% rate reduction. (Cf., Pub. Util. Code, §368, subd. (a).)

2 In 1996, ORA, Southem California Edison Company and San Dicgo Gas and
Electric Company scltled issues relating to units two and three of the San Onofre
Nuclear Generating Station (SONGS). (Re Southein California Edison (SONGS
Scitlement) [D.96-01-011] (1996) 64 Cal.P.U.C.2d. 241.)
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The Pricing Modification Decision alters Diablo Canyon ratemaking

to accommodate electric restructuring and to conform 1o the SONGS model.
Following the SONGS model, we determined to adOpt:aCCclcratéd déprcciation of
Diablo Canyon fixed costs, callcd “sunk costs,” durmg the fransition period and to
use an “incremental cost incentive price” (ICIP) to reco\'er operalmg costs. The
Pricing Modnﬁcatlon Decision determined the do]lar amount of both Dlablo 7
Canyon sunk costs and the ICIP price. It thcn cstablished a Dlablo Canyon ‘
“rwenue requ:remenl” consisting of the amomzalmn nccded to pay off sunk costs
plus the amount of [ClP needed fo pay Opcralmg cosls ThIS revenue rcqmremenl 7
is the startmg poml l‘or making lransmon cost calculauons To lhe e\tent the -
Diablo Canyon rcvenue reqummenl is hi gher than thc market pnce for clectrlcu)' ] |
_thc above- markel amount will be consmered a lransuim COSl ‘which PG&E has the
;Opportuml)' to recover through CTC The Pncmg Modlﬁcau(m Declsnon also

usolvcd other mauers such as questmns of contmucd sal‘et) ‘and local ta\ lmpacts ‘

1L - DISCUSS[ON o
]‘our apphcahons for rchearmg of the Pricmg Mod:ﬁcalton Decision

were filed. The parucs filing were: PG&E; T hc Uuhly Reform Ncl\sork (TURNY;
San Luis Obispo County and the San Luis Coastal Umﬁcd School District (County
& Dls!rlcl), and San Luis Obispo Mothers for Pcace, Rochcllc Becker and Life on
Planet Farth (Mothers for Peace Group). Responses to lhc applications for
rehearing were filed by: PG&E; TURN; DRA’s suceessor the Office of Ratepayer
Advocales (ORA); the California Energy ommsssnon (CI‘C), and the Independent
Safety Commilttée (Safety Committee). _
On September 16, 1998 counscl for the Count)' & District wrote to
the E\ccumc Director rcqucslmg the withdrawal of lheu‘ apphcauon for rchearing.
The County & [)1smcl s lelter stated that the issues underlymg thc application had

been resolved through seitlement and lcglslallon In Ilghl of this communication
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we will dismiss the County & District’s application for rehearing. A copy of the
County & Distric’s letter is attached to this order as Appendix A.

On November 4, 1997 PG&E filed a letter in the correspondence file
stating that if Advice Letter 1679-E was approved, we should consider section D

of its application for rehearing (addressing the must-take status of Diablo Canyon)

to be withdrawn. Advice Letter 1679-E was approved in Resolution E-3508. In
light oflhls commumcallon \\c wlll disniiss Section D of PG&E’s apphcanon for
rehearing. A cop) of PG&E’S letter is a{tachcd as Appendnx B.

- Of the rehearing i 1ssues that reimain, the question of what
mcthodolo,g)' we should use to cstabllsh sunk cosls is the most disputed. "[hls
qucstlon is discussed in Section A below. 'Hle mher :ssues (treatment of
'eqmpmént and supply costs, issues relatmg to rat¢ reduction bonds and the
-~ continuation of the Safel)' Comnnllcc) are discussed together in Section B.

A.  Sunk Costs.

In order to establish the Diablq Canyon revenue requirement, the
Pricing Modification Decision determined the dollar amount of Diablo Canyon
sunk costs. The proper method for making this determination was hdlly contested
in this 'pr‘occéding. The advocated various methods for determining sunk costs,
cach claiming its approach was mandated by applicable law.

PG&E proposed that sunk costs be established at an amount cqualing

_its Diablo Canyon capital expenditures minus only depreciation that accrued
during the seitlement. The utility claimed this approach was warranted because it
would forgo collecting revenue under the revised sclilc‘m_cnl agreement, On the
other hand, TURN insisted that PG&E’s Diablo Canyon capital expenditures be
adjustcd signifi caml) before they were classaﬁed as sunk costs. TURN proposed

two mechanisms to do th|s claiming that sunk costs must be established at a Ic\ |
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comparable to the amount of Diablo Canyon capital expenditures we would have
entered into rate base had we conducted a reasonableness review in 1988.

The Pricing Modification Decision analyzed this question in a
discussion of the applicability of Public Utilitics Code section 463* and the merits
of TURN’s proposals. This discussion covered a number of points. We reviewed
our responsibilities under section 463 and noted that care must be taken in
establishing Diablo Canyon sunk costs because the ratemaking scheme resulting
from the sctilement agreement placed Diablo Canyon in a unique situation. Thus

we implicitly rejected PG&E’s claim that it was entitled to sunk cost treatment for

all its capital expenditures in exchange for having given up the opportunity to

collect revenuc under the revised setttement agreement

We also made the iniportant observation that cstabhshmg Diablo
Canyon sunk costs was part of our electric restructuring mandate. We were not
engaged in traditional ratemaking for Diablo Cényon. Rather we were establishing
“costs and categories of costs for generation related assets” that would be
“rccovcrcd from all ratepayers on a nonbypassable basis” under section 367. By
establishing the level of sunk costs, we would_ begin the accelerated recovery of
those costs in the context of the transition to competition. In this context, we noted
that two statutes pertained to the task of establishing sunk costs: section 463 and
scclion 367, -

Thus, although the Pricing Modification Decision concluded that
sonte level of revicw of PG&E’s capital expenditures was required before they
could be established as sunk costs, it rejected the idea that this review shoutd be
accomplished by bringing the 1988 Diablo Canyon rate case back to life.
Implicitly relying on the fact thal this notoriously complex case had settled over

{en years previously-in part because of the impracticality associated with litigating

3 Seetion references indicate the Public Utilities Code unless othenwise specified.
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it-we determined not to conduct a traditional reasonableness review of PGRE’s
Diablo Canyon cabilal expenditures before establishing sunk costs in the context
of clectric restructuring. By reaching this conclusion we rejected TURN’s
contention that sunk costs must be established now ata level comparable to the -
amount of Diablo Canyon capital expenditures we would have entered into rate
base had we conducted a reasonabictlcsé review in 1988. |

The Pricing Modification Decision then set out the standard it would
use to establish sunk costs for Diablon Canyoh in the context of the electric
restructuring transition cost recovery mechanism. Considering both sections 463
and 367, the Pricing Modification Decision found that in order to establish Diablo
Canyon sunk costs we “must disallow known a;id admitted cfrors of omissions -

aboifc $50,000,000.”‘ After fcviewihg the Rate Case Decision, the Pricing

Modification Decision found that the mirror imagé error was just such an crror.

The Rate Case Decision found there was “no dispute that an error was made by
PG&E and its contractors, The disputc is over the consequences of the error.” (Re

Pacific Gas_& Electric Company (Dia_bl'o Canyon Rate C;JSQ [D.88-12-083], |

supra, 30 Cal.P.U.C.2d at p. 269.) We noted that PG&E admitted the cost of the
error was no more than $100 million and disallowed that amount from sunk costs.
The Pricing Modification Decision explained why this result was
preferable to the proposals TURN had advocated. The Pricing Modification
Decision found TURN’s proxy “bore no relationship” to the question of which
Diablo Canyon c}\'pcndilurcs should be recovered as l.ransiliou costs. We rejected

TURN’s approach because we had determined not to establish sunk costs by

e

4 Elsewhere in the Pricing Modification Decision we concluded that PG&L’s capital
expenditures should be audited and any accounting irregularities reviewed for possible
exclusion from sunk costs. (Re Pacific Gas and Electric Company (Pricing Modification)
{D.97-05-088), supra, at p. 35 (mimeo.).) A report prepared for the Energy Division was
released on September 3, 1998. We also excluded approximately $78 million in materials
and supply costs from sunk costs, as discussed in Section B of this order.
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referring to the amount of Diablo Canyon capital expenditures we would have

entered into rate base had we conducted a reasonableness review in 1988. (Re

Pacific Gas & Electric Company (Pricing Modification) [D.97-05-088), supra, at

p- 32 (mimeo.).)

Both TURN and PG&E claini this result is error. Each pariy’s
application for rehearing again asserts that the law requires us {o detcr‘mine sunk
costs using the mclhodolog) that parfy favors. We discuss the pamculars of these
claims individually, below. Overall, however, we belicve thcy do not demonstrate
legal ecror for onc simple reason. The law makes |l clcar that agencms like lhlS
Commission have discretion to exercise expert Judgmcnl as lhe)' determine what a

- proper rate slructurc, should be under a panuular set of cnrcumstanccs Yet, both
applications allege that unless we ad0pt a parucular melhod or rate philosophy our
decision will be in error. Nothing could be lurther from the lruth As the Umtcd

States Supreme Court he!d in FPC v. Wisconsin (1963) 373 U.S. 294 309 and
later reaflirmed in Duquesne Light Co. v. Barasch (1988) 488 U S.299,316:

[1 Jo declare that a parucular method of fate regulanon
is so sanctificd as to make it highly untikely that any
other method could be sustained would be wholly out
of keeping with this Court’s consistent and clearly
articutated approach to the question of the [Federal -
Power] Commission’s power to regulate rates. It has
repeatedly been stated that no single method need be
followed by the Commission in considering the
justness and reasonableness of rates.

We explain in detail below why the Pricing Modification Decision
adopted a proper approach to determining sunk costs. We will also explain that our
decision is approprialély supported and complies with relevant procédural

standards, such as the rule against retroactive ratemaking and scction 1709,
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1. Section 463 Does Not Require Adoption of
" Another Method of Determining Sunk Costs.

TURN argues that the Pricing Medification Decision’s approach to
sunk costs is insuflicient because section 463 requires the Commission to conduct
a traditional reasonableness review before it establishes sunk costs. More
generally, TURN's application argues that section 463 requires us o set sunk costs
at a level comparable to the amount of Diablo Canyon capital expenditures we
would have entered into rate base had we conducted a reasonableness review in

19388.

Section 463, subdivision (a) provides, in relevant part,* with emphasis

added:

For purposes of establishing rates for any electrical or
gas corporation, the commission shall disallow
expenses reflecting the direct or indirect costs resulting
from any unreasonable error or omission relating to the
planning, construction, or operation of any portion of
the corporation’s plant which cost, or is estimated to
have cost, more than fifty million dollars ($50,000,
000), including any expenses resulting from delays
caused by any unreasonable error ot omission. . . ..
This subdivision is a clarification of the existing
authority of the commission, is not intended to limit or
restrict any power or authority of the commission
conferred by any other provision of law, and applies to
all matters pending before the commission.

5 The uncodified section 2 of Stats 1986, chapter 1212, which enacted section 463
discusses our responsibilitics in our:

. ... final order and decision in the application of
Pacific Gas and Electric Company for an increasc in
rates reflecting expenses related to the construction of
that project known as the Diablo Canyon Nuclear
Power Plant, if the commission determines that the
company shall be allowed to cam a retum on
undepreciated capital costs related to the project. . .
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This language does not require us to conduct a traditional
reasonableness review before establishing Diablo Canyon sunk costs. The
application takes an ovesly doctrinairc approach to our responsibilities. Section
463 specifies the end result the Commission must actiieve and leaves the sclection
of a means to that end to the Commission. The specific 'languagc of section 463
indicates that costs résulting from certain férrorsishould be disallowed if they are
unreasonable. We believe the inclusion of the word “unreasonable” indicates we
may use our judgment in ’dclemﬁnin‘g" '\vh'ich costs should be disallowed and afe
not required 1o adopt any particular approééh (such as the teaditional
reasonableness review) inorder to hﬁakc' that delerminatioh Ind(ééd seclion 463
states it “1s a clanﬁcauon of the exlslmg authOrn) of the commission, [and] is not
mtcndcd to limit or restrict any power or aulhomy of the comnusston Lonfcm.d by

. S

any other provision of law.

Under our “e*ustmg aulhonty ¥ we may make rate determinations

based on the criteria we find to be relevant in the cnrcums!ances As the Catifornia
Supreme Court has held, this Commlssion “may choose its own criteria or mclhod
of arriving at its decision, even if 1rrcgular, prowded unrcasMablcne»s is not
clearly csiabhshcd.” (Pacific Tel. & Tel. Co. v. Public Utilities Com. (1971) 62

Cal.2d 624, 647.) In City of Long Beach v. Unocal California Pipeline Company
[1).96-03-061] 66 Cal.P.U.C.2d 28, we defended our ability to depart from |
traditional ratemaking mechanisms and specifically r¢jected a claim that we were
required to hold a general rate case before establishing oil pipeline rates, finding at

66 Cal.P.U.C.2d 31:

. Cost-of-service ratemaking is an important—
pcrhaps even the preeminent—ratemaking technique.
However there is no single yardstick by sole reference -
to which rates may be judged reasonable. A number of
different standards exist to judge the reasonableness of
rates, just as a number of different standards exist to
judge a building, a computer program, or any other

10
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complex object. {§] We believe we may cheose our
own criteria or method of determining reasonablencss,
as appropriate to the specific situation with which we
are presented.

Consislent with that approach, we must disagree that a full-blown
reasonableness review is required in order for the Pricing Modification Decision to
avoid error. So long as the Commission properly establishes sunk costs based on
factors appropriate to the current circumstances, a full-blown reasonableness
review is not a material factor in making disallowances. The mere fact that a
reasonableness review did not occur in 1988 is insufficieat to support the
conclusion that sunk costs can only now be established b)"undertaking such a

“review. Similarly, we are not required to ensure that Diablo Canyon sunk costs are

now set at a level generally comparable to the amount of capital expenditures

PG&E would have been allowed to enter into rate base had the Commission
decided the 1988 rate case. Just as the reasonableness review methodology is not
rcqilircd, section 463 docs not require this Commission to make disallowances
applicable during the transition period in a way that mimics the approach that
would have been taken in 1988 had the case not settled.

In this respect, it is worth emphasizing that the Pricing Modification
Decision considered a number of approaches to sunk costs and adopted the one we
believed best fit current circumstances. That decision contemplated reviving the
1988 reasonableness review proceeding and determined that it was neither possible
nor desirable under these circumstances. The claim that section 463’s use of the
phrase “any unreasonable error” requires such a thorough éxaminaiion of PG&E’s
capital expenditures that the use of the “known and admitted” approach censtitutes
legal error essentially argues that reasonableness must be established by using
traditional mechanisms. As discussed above, this claim fails to demonstrate error
because this Commission has the ability to sclect its own criteria for adjudging

reasonableness, in light of the circumstances. Since the Pricing Modification

11
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Decision based its approach on the determination that it was impossible to revive
the 1988 rate case, it was proper for it to decline to cstablish sunk costs ata
comparable level or to seek a “proxy” for the 1988 cases’ result.

Moreover, the Pricing Modification Decision noted the
circumstances we faced in setting sunk costs in the context of electric
restructuring. The 1988 rate case was designed to determine what amount of
Diablo Canyon capital e\:penditures cmlld prOpcrly be included in rate base and
recovered through a traditional ¢ost-plus- relum rate mcchamsm over the
anticipated life of Diablo Canyon. This proccedmg is dcmgncd to cstabllsh the
amount of Diablo Can) on sunk costs that should be amortized over the electric
restructuring transtion period in order to mm'e away from such traditional schemes
and pl’O\’ldC ratepq} ers wnth thc beneﬁts of competmon Because rates are frozm,
customers will not c\pcnence any rate changes as a result of thls proceedmg In

this proceeding we also faced PG&E’_s ¢laims that it was enllrely proper to include

all of its capital expenditures in sunk costs because it would forego settlenent

revenue. . - . L

In light of these factors, we determined to’disallow $100 million
associated with the mirror image error because that error was “known and
admitted ” This determination was proper for a number of reasons. Since the 1988
reasonableness review could not be revived, and since approaches based on the
hypothetical results of that procceding could not be relied upon, we chosca’
standard that was clearly implementable. We sought to catch obvious errors about
which there was a minimum 01f&isagrecmcht. We were also mindful of the fact
that we were establishing sunk costs that would undergo accelerated recovery
under the transition cost recovery mc&a;ﬁmn([’(i&[i was having Vilérralc_slructurc
altered in a way it claimed produced harm and merited setting sunk costs at a high .
level. Finally, as discussed in detail below, fixing the actual amount ol‘ thc

disallowance at $100 miltion under this approach was proper. Allhough $100

12
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million falls at the tow end of the range, it allowed us to have confidence that our
disallowance waSISUpportablc, unlike the other options we rejected.

However, the Pﬁcing Modification Decision does not contain an
explicit finding that this amount should reasonably be excluded from sunk costs.
While we believe this determination is implicit in our decision to make a
disallowance, we will modify Finding of Fact 6 to make it clear. We are concemed
that part of the application’s difficulty with the Pricing Modification Decision
results from the lack of an explicit finding. We believe this modification and our
discussion here will clarify our reasoning. |

2. General Principles of Ratemaking Do Not
Require the Commission to Adopt Another
Approach to Determining Sunk Costs.

As discussed above, the Pricing Modiﬁcation Decision represents an

exercise of judgement in which we attempted to balance a number of different

factors in reaching its determination on sunk costs, In Dugquesne Light Co. v.
Barasch, (1988) 488 U.S. 299 (hereinalter, “Duquesne’), the United States
Supreme Court commented that states are “frec to decide what rateselling

nethodology best meets their needs in balancing the interests of the utility and the

public.” (Duguesne Light Co. v. Barasch, supra, 488 U.S. at p. 316.) Dug uesne
establishes the constitutional minimum below which rates may not fatl without
illegally confiscating utility property. TURN’s application states the Pricing
Moditication Decision contravenes Duquesne by analogy because it allegedly
adopts a practice that the Court speculated might damage utility interests. The
application also asserts the Pricing Modification Decision contravenes section
451°s general requirement that we set “just and reasonable” rates.

However, general principles of ratemaking do not require sunk costs
10 be established dificrently. The U.S. Supreme Court’s decision in Duquesne

establishes standards that protect utilitics from having their property eftectively
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confiscated by excessively harsh regulation. This approach focuses on the net
financial ef¥ect of a rate order on sharcholders, asserting that the theory behind a
rate order is not relevant to the legal analysis. In fact, the Court casts aspersions on
those who advocate overly strict reliance on a particular methodalogy or
regulatory outcome. Thus, Duquesne cannot be said to stand for the principle that
ziny particular ratesciting methodology is legally inadequate.

The application’s specific discussion of changes to rate methods also
misreads Duquesne. In dicta, the U.S. Supr’eﬁic Court not¢d that “a State’s decision
to arbitrarily switch back and forth between methodologies in a way which
required investors to bear the risk of bad investments at some limes while denying

them the benefit of goad investmeits at others would raise serious constitutional

‘questions.” (Duquesne Light Co. v. Barasch, supra, 488 U.S. at p. 315.) Here, the
Commission has changed methodologles only once, and there is litile indiba’lioh

that it will change again. Morcover, the change in methodélogy is far from

arbitrary. 1t is part of the Commiission’s broad attempts to r’cSlruclurc clectric

utility regulation. The Court also states only that such aclion would be
questionable, not per sc illtegal.

Finally, it is to be noted that TURN’s taking claim refers to law that
is not applicable here. The position of ratepayers is not consltitutionally analogous
to that of a utility that has dedicated its facilities to the public use. Taking law also
does not seem to be implicated because rates have been frozen during the
transition period and the amount customers pay is unaffected by the Pricing
Modification Decision.

In this respect, we must also reject the elaim that the Pricing
Modification Decision’s sunk cost determinations are “unreasonable” in
contravention of section 451, As explained above, the fixing of sunk costs is the’ '
result of considered judgment, based on current circumstances. The overali electric

restructuring scheme is designed to bring the benefits of competition to ratepayers.

14
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The effect of the Pricing Modification Decision is that Diablo Canyon will not
operate at the expensive setilement price for a len gthy time period. Instead, it will
cither sell market-priced clectricity or shut down, relicving ratepayers of their
previous obligation to buy high-priced power. We belie‘fv’c we have prbpcrij'
balanced the relevant concems in a decision that moves forward to échievé
compelition. ‘

The Rate Case Deciston SuppOrts a SlOO
Million Dlsall(mance.

As explained abOve, the Pricing Modification Decision chose to

disallow $100 million r-.latmg to the mirror lmage error because such a-
disallowance could be made on the basis of mformanon conlamed in the pubhshcd
Rate Case Decision. The Pncmg Modification Dec;sxon specaﬁcall) did not
altempt to make a disallowance bas¢d on “bat_the rcsult of the 1988 _
reasonableness review might have been. De'sp.ilc PG&E’s contentions, the Rate |
Case Decision contams ample information supporting this disallowance. In the
Rate Case Decision, the Commission found that there was no dispute that PG&E
and its contractors made the mirror image error. (Re Pacific Gas and Electri¢

Company (Diablo Canyon Rate Case) [D.88-12-083), supra, 30 Cal.P.U.C.2d at p.

269.) The Rate Case Decision slaicd that the only disphtc was about the cost of the
error. DRA alleged that the error had costs $2.4 billion. PG&E “admitted to an
crror of no more than $100,000,000.” (Ibid.)

Nevertheless, PG&E’s application claims the Pricing Modification
Decision is not supported by evidence, We find the analysis provided by ORA in
its response to PG&E’s application to be persuasive on this point. ORA correctly
explains that the question here is whether there is enough evidence to support
making the $100 million disallowancé in the context of a proceeding that

cstablishes sunk costs that may be recovered through the transition cost recovery
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mechanism. ORA points out that testimony it submitted—and testimony TURN
submitted—in this proceeding advocated reducing sunk costs to account for the
effects of the unique Diablo Canyon performance based pricing miechanism. As
ORA points out, the $100 million disallowance is conservative based on this
cvidence.

Moreover, Finding of Fact 5 in the Rate Case Decision provides
suflicient support for the Pricing Modification Decision’s disallowance. Finding of

Fact $ indicates that PG&E admilted it made the mirror image error. Finding of

Fact S describes the possible disallowance relating to the mirror image error in this

blunt language: “The stakes attributablé to the mirror image error are
'apprdximatcly $2.4 billion . . . . There is substantial evidence which would sustain
a decision for either PG&E or ihc DRA....” (Re Pacific Gas and Electric
Company (Diablo Canyon Rate Cas¢) [D.88~lﬁ*-083], supra, 30 Cal.P.U.C.2d at p.
281.) This language indicates that evidence supported the conclusion PG&E acted

imprudently and that evidence supported DRA’s proposed $2.4 billion
disaltowance. The fact that PG&E’s first li"rie of defense was to deny any
wrongdoing does not negate the fact that Finding of Fact § states evidence
supported a $2.4 biltion disallowance, implicit in which is the conclusion that
evidence existed indicating PG&E was at fault for the error. Similarly, the claim
that PG&E never fully conceded a $100 mitlion cost attributable to this error
iguores the efiect of Finding 5. The finding that PG&E, when pressed, was willing
to concede an amount of $100 million attributable to the mirror image ercor
provides sufticient support for our choosing that number as a conservalive
disallowance amouat. In the circumstances we thought it was proper to adopt the
highest amount PG&E was willing to concede as an appropriate disallowance,
Finally, we note that the $100 miltion disallowance was initially
suggested in the Proposed Decision of the assigned administrative law judge. (CF.

Pub. Util. Code, § 311(d).) This Proposed Decision was circulated on February 28,

16
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1997 and commented on by the parties. Subsequently, an alternate Order of

- Commissioner Knight was circulated oh May 2, 1997, (Ci' Pub. Util. Code,
§311(c).) This alternate ordcr concluded that section 463 was inapplicable and lhal
no disallowance should be made. The partics commented on the alternate asw cll.

" The Commksfon may take notice of such facts as may be judicially

“noticed by the State 6fCa!if0mia (Rule 73 of lhe'Coi11111issi011’§VRulés of Practice
and Procedure, Cal Code Reégs, tit, 20,§73) In applymg this rule, we havc in the
“past oﬂnc:all) notlced pnor orders. IICre PG&E was provldcd two oppc-rtumllcs to
file written commenls on these matters. The appl:cauon s claim that the rulcs for
official 1 notice w cre contravened has no merit. 'ﬂlc claim that PG&E was demcd

- 'admnmslralwc due proccss also lacks merit, ‘As noted carher, pamcs ralscd lhe

” qucslmn ofa dnsallowancc at the outset of this prOCeedmg ”ﬂxc clanm that wemust

prowdc PG&E further opportunities to htlgato this matter finds no basis in lhe
Public Utilities Code and does not fecognize the legislative nature of this rate
ﬁrbcccding.' |

In this context we must comment that the Pricing Modification

" Decision is not “unfair” or “arbitrary” or “punitive” as PG&E’s application

alleges. We wish to remind PG&E that the Pricing Modification Decision balances
a number of interests. TURN, at least, believes that PG&E’s interests have been
given too much \\"ei'gh!. We belicve that our determination the level of sunk costs
properly balances the relevant interests.

In addition, the specifie facts PG&E relies upon are not accurately
presented. The scope of alle géd harm to PG&E does not require the Commission
(o exercise its discretion by reinstating the amount disallowed. In this respect, the
application re-argues an issue that the Comntission has already decided. The claim
that PG&L descn’cs a pqss-through of sunk costs with no adjuslmem in return for

_its abandoning the scttlcmcnt simply rchashes a decided policy question. Snmilarly )

the application’s discussion of the Rate Casc Decision and the decision

17
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conforming Pato Verde pricing with AB 1890 do not accurately reflect the
Corsmission’s holdings. Decisions made with regard to Palo Verde are inapposite,
since that facility underwent reasonableness review. The issues addressed in the
Pricing Modification decision arise specifically because Diablo Canyon did not

undergo a reasonableness review.

4. No Legal Rule Requires the Commission 1o
Disregard Section 463 and Establish Sunk
Costs Without Any Disallowance.

PG&E asserts that we must disregard section 463 and may not make
any disallowance of Diablo Canyon capital expenditures when we esiablish sunk

costs. As a general malter the applicalion’s clainis are based on a faulty premise.

As PG&E itself admits, we have discretion to establish sunk costs at the level we .

believe is proper. As discussed with respect to TURN's app'lircalion, section 463
does not limit that discretion. ‘Thus, even if section 463 were inapplicable, the
application would not demonstrate error.

In any event, the Pricing Modification Decision propetly took
section 463 into account when making a disallowance. Section 367° does not
supersede section 463 and the application’s interpretation of these two code
sections finds no support in cither section’s actual language. Scction 367 requires
the Commission to “identify and determine those costs and categories of costs for
generation assets” that should be paid by consumers as transition costs. Clearly,
this requirentent implies that we should determine which costs should be classified
as transition costs and which should not. Section 463’s clarification of our

authorily to disallow certain costs is casily harmonized with this directive.

6 The application refers to section 367, subdivision (a), although thal subdivision contains
only the rate freeze and the requirement that transition cost recovery end on Decenmber
31, 2001. Scction 367 contains the relevant language.




A96-03-054 Licdl ¢

The application is also incorrect when it interprets section 367 's use
of the phrase “nuclear settlements” to create a req&ircmcnt that the entire “value of
the existing Diablo Canyon performance based seitlement” be recovered in CTC.
This claim reads the Commission’s role out of section 367 and requires the
conclusion that section 463 be repeated by imptication. It also does not comply
with the requirement that only uneconomic costs should be recovered in CTC. It is
unclear whether the value of a settlement agreement that atlows a utility to charge
an above-market price unrelated to the plant’s fixed and operational costs is an
amount that can be considered “uncconomic,” especially since the sctilement may
not have been valid at the time.

~Section 368, subdivision (g),’ also does not supersede secuon 463.
Subdmsmn (g) indicates the Rcstructurmg Rate¢ Settlement is mample of a rate
reduction plan. Section 368 requires the Commission to approve a utility’s rate

“reduction plan if it meets the criteria set out in subdivisions (a) through (f). None
of those criteria require the Commission to avoid adjusting PG&E’s capital
expenditures before cstabhshmg Diablo Canyon sunk costs. In Re Proposed
Policies Regarding I'lcctnc Restructuring ete, (Cost Recovery Plan) {D.96-12-
077)(1996) Cal.P.U.C.2d _ the Commission explained, at p. 4 (mimeo.):

The criteria specified in § 368, with some exceptions,
provide only the broad framcwork for cost recovery.
The utilities® plans provide more detail, filling in some
of the gaps in the statutory framework and adding
desired elements. Qur role includes, among other
funclions, coordinating the legislative requirements
without existing proceedings that are considering the
issues implicated by § 368, and critically reviewing the
utilitics® additional proposals for consistency with the
goals expressed in AB 1890 and in our Policy

7 The material enacted as subdivision (h) of section 368 in AB 1890 now appears at
section 368, subdivision (g). (Cf., Stats. 1996, ch. 856, § 2.)
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Decision. Our general role is to approve the overall
framework for recovery of transition costs and to
provide necessary guidance on some of the details of
this cost recovery.

As this language makes clear, the Commission docs not “violate{]
AB 1890” when it reaches a result different from the Restructuring Rate
Seltiement in this on¢ aspect. The Restructuring Rate Settlement was not enacited
as law and we cannot be required to disregard an existing statute on that basis.

Morcover, we are not required to disregard section 463 simply

because the transition cost recovery mechanism differs from traditional

ratemaking. Section 463 does not limit its app]ic'abilit)' 16 any particular
ratemaking ﬁaradi gm. The Pricing Modification Decision may have overstated the
effect 61‘ seclion 463, subdivision (a)’s reference to raicmaki_n_g invdlving an ‘
allowed rate of return on undepreciated capital costs. Ne_verthcless, the Pricing
Modification Decision reached the correct conclusion. The statute’s indication that
rate schemes such as the unique Diablo Canyon settlement fall outside its scope
supports the determination that PG&E’s proposed cost recovery mechanism
(which we found provides an allowed rate of retum in und'eprcciatcd capital costs)
is “squarely . . . within the boundary of section 463.” (Re Pacific Gas and Electric
Company (Pricing Modification) [12.97-05-088}, supra, at p. 31 (mimeo.).)

In the same vein, the Pricing Modification Decision correctly found

that PG&E’s exposure to the risk of incomplete transition cost recovery was not
dispositive. A utility is always exposcd to some risk, even under the most

traditional ratemaking schemes.® The assertion that PG&E will sustain such a great

8 Under traditional ratemaking, the price of Diablo Canyon clectricity would have
been fixed at a level allowing PG&E to recover reasonable capital costs and a
reasonable profit. But the ability to earn that return would have been contingent
on PG&I’s having had clectricity to sell. PG&E would have assumed the risk for
shut-downs, and other events that prevented it from generating power.

20




A96-03-054 Licdl * *

amount of risk that the prudence concerns expressed in 463 are irrelevant is -
exaggeraled. The type of risk PG&E assumes under transition cost recovery
treatment of Diablo Canyon’s sunk costs does not preclude us from engaging ina
process to determine where the level of sunk costs properly should be established.
We took the nature of transition cost recovery into account when determining what
costs should be disallowed. This properly addressed PG&E’s concem within the
context of séction 463.

The uncodified section two of this statute also docs not create an
exception that must be followed here. That part of the law refers to the
Commission’s “final ordér and decision in the application of [PG&E] for an
increase in'rales reflecting the expenses related to the construction of . . . Diablo

Canyon . .. .” Since section (wo refers (o the Rate Case Decision it does not create

an exception that niust be followed in applying the codified portion. The Pricing

Modification Decision’s reliance on language referring to rates established “on a
basis other than an allowed rate of return on undepreciated capital costs[,]” does
not invoke unc.odiﬁcd seclion two—similar language appears in the code as part of
section 463. Similarly, the application®s ¢laim that we must look to legislative
history and conclude that section 463 applics only to questions arising in the
course of the original Diablo Canyon rate case has little merit. Although PG&E
might argue that the circumstances surrounding the statute’s passage imply that
conclusion, we do not need to speculate as to the legislative concept behind the
statute when it is clear on its face.

Finally, we note that the nature of our discretion supports, rather than
detracts from, the Pricing Modification Decision. The application allcges error on
the unusual grounds that since we have discretion over the $100 million
disallowance we are required not to make it. Section 463 may not unduly restrict
our ability to cxercise discretion in matters of reasonableness. However, the

application’s conclusion of error does not follow from the premises it advances. If
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the Commission has discretion over the disallowance of the $100 million, it is not
error to exercise that discretion by reducing sunk costs by that amount. PGEE
attached to its application legal documents relating to the Rate Casc Decision. In
those docunents, the Commission’s Legal Division argucd the Commission was
not required to undertake a complete prudency review in order to legally determine
what rate was reasonable. This position is entirely consistent with the position the
Commission takes in this case. »

5. The Pricing MQdiﬁmﬁOn Decision Does nof

Misapply 'I‘echnic‘al Rules.

a Reeracm'e Ralemakmg

The rule agamsl ‘retroactive ratemakmg is a principle of rugu!atm)

law derived from section 728, Scctu’m 728 grants the Commission the authority to J
“determine and fix, by order, the ji %l rcasonablc and su fﬁcnenl rates. . . to be
thereatler observed and in force.” (Fmphasns added.) T he California Sup'reme
Court has read this l'mguage, in conjunction \\uh the prmc1ple that ratemakmg isa
legislative act, to grant to Conimission “the power (o fix ralcs prospeclwcly only.”
(Southern Cal, Edison v. Public Utilities Com, (1978) 20 Cal.3d 8[3, 816

(emphasis added).) However, the California Supreme Court has also indicated that

this apparently simple rule must “be properly understood” and must “not become a
device to fetier the Commission in the exercise of its lawful discretion.” (Ibid.)
Here, the rule against retroactive ratemaking is not implicated by making the
Diablo Canyon revenue requiremient eftective as of January 1, 1997. The Pricing
Modification Decision does not constitute general ratemaking and a number of
other factors support the determination 10 use the new revenue requirement as of
January 1, 1997. For cxam_plc, appropriate accounting methods were established
and commencing the ficw revenue requirement as of January 1, 1997 conformed

with AB 1890°s transition cost épproach.
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Although it ofien refers to “rates,” the Pricing Modification Decision
only addresses Diablo Canyon. Establishing Diablo Canyon revenue requirement
is not an act of “general ratemaking” and in this case may not cven be ratemaking

since it does not affect the ultimate retail rates that customers pay. Those rates

were determined in Re Proposed Policies Governing Restructuring, ete. (Cost
Recovery Plans) [D.96-12-077] (1996) __ Cal.P.U.C.2d __, which implements AB
1890’s rale freeze. This rate freeze began on January 1, 1997 and is part of AB

1890’s transition cost recovery mc‘chahism

Moreover, our decisions implementing AB 1890 indicate that certain
ratc compohcms were to be subject to adjustment during the first yeér of the
transition period. For the most part the transition cost recovery mechanism came
into play in 1998 when the [SO and PX commenced operauon Hm\evcr, the 1997
rate structure was subject to the transition cost recovery mechanism at least in part
In 1997, utilities’ rate revenue was determined by the rate frecze and not by their
actual costs. In addilion, when collcded, rale revenue \'\;’as allocétcd to one of two
different categories. Utilities first collect their “adopted consolidated revenue
requirement.” Any rate revenue collected in excess of this amount (denominated
“headroony’) was tracked in an interim balancing account called an ITCBA and

allocated for the payment of transition costs. (Re Proposed Policies Goveming

Restntcturing, ete. (Cost Recovery Plans) [1D.96-12-077], supra, at pp., 8, 12

(mimeo.).) We made provision for adjustment when establishing the ITCBA to

track transition costs collected in 1997, Re Proposed Policics Goveming

9 1n 1998, PG&E’s revenue requirement was caleulated by adding the PX price of
clectricity to revenue requirements for other aspects of service such as distribution and
transmission. Ratcs were unbundled and the portion of revenue collected that was
allocated to the various rate componcnts becani¢ trangparent, Any rate amounts not
allocated as part of the various revenue requircments was allocated to transition cost
recovery and billed to customers as CTC.
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Restrucluring, ete. (Cost Recovery Plans), D.96-12-077 at p. 12 (mimeo.) contains

the following language:

The interim nature of these [ITCBA] accounts will
cventually be removed afier we have considered
refinements to these accounts in Application (A.) 96-
08-001. In that proceeding we will resolve the issucs
related to tracking both the transition costs we
authorize for recovery and the headroom revenucs, ie.,
the difference between revenues collected at frozen
rates and the authorizéd revenue requirenient.

This language indicated that amounts tracked in an ITCBA would be

subject to adjus'(ment'bas’ed on “headroom issues,” that is, determinations relating
to the amount of revenue allocatéd to revenue r‘equifemenls and thé amount’ |
atlocated to transilion cos! 1eCovery. Later, in Re Pacific Gas & Electric (Phase 2
Transition Cosls) (1997) [D.97-11-074] __ Cal.P.U.C2d _ ,the Commission
made the prmmscd adjustments to the ITCBA and § established that the 1997

revenue requirement for Diablo Canyon should be determined with reference to
the Pricing Modification Decision. (Id. at p. 103 (nﬁnlcO.).) As PG&E points out
we also made other indications that we might alter rate elements during the rate
freeze.

TURN’s application refers to cases where the proper use of
accounting mechanisms has facilitated our making certain adjustments. These
cases state that certain specific actions do not run counter to the rule against
retroactive ratemaking. However, these cases do not describe the limits of our
authority. A number of factors such as the use of balancing accounts or the fact
that revenue is merely being passed through allow us to make certain adjustments
without implicating the rule against retroactive ratemaking. Here we were faced
with the need to take a proper ﬂppr()ach under AB 1890 and the Preferred Policy
Decision.'AB 1890 requires transition cost recovery treatment for Diablo Canyon

and cstablishes the rate freeze and the commencement of the transition period as of




A.96-03-054 L/cdl *

Januﬁry 1, 1997. Since transition period ratemaking addresses capital costs and
Diablo Canyon sunk costs arc established in the Pricing Modification Decision, it
was appropriate to make the modification of Diablo Canyon rates eftective
congruent with the shrt of the tnnsmon period.

‘ " TURN'’s apphcatlon seems n1ost concemed wnh the possibility that
~ we would adjust headroon retroactively at the cind of the transmon period. The
Prlcmg Modification Dccasmn onl)' affecls lTCBA amounts and this effect only
occurred bccausc of the nmquc cnrcumstances surr()undmg Dlablo Canyon. The
adjustmenls TURN i is concerned about would be C(mlrary to the leglslalw
; program cstablished in AB 1890. Here \\c rcly on lhe fact that adjusmcnts W crc '
) Aonly made 10 the ITCBA, whlch we mdlcaled W ould be ru\*nsed Furthcr, these
- adjustments were made (0 accommodale Dtablo Canyon s umque sntuauon to lhe .

bcgmnmg of transition pcnod raten‘nkmg on Januar) 1, 1977,

b Modlﬁcauon of the Rate Case Demsu'm

’Ihc Pucmg Modlﬁcauon Decision made rate dclcrmmauons that -
were dCSlgnCd to be appllcd on h going forward basis. The dctem’unalmns made in
the Rate Case Decision are not “final” nor are they "concluswe" mlh respect to
how ratcmakmg should be accomplished under the’ lransmon cost rccovcr)
mechanism., Those dctcnnmallons established Dlab!o Canyon rates for the first
nine years of the settlement perlod. Changmg Diablo Canyon’s rate structure for
the future docs not undo or compound anything that occurred during the
seltlement’s first nine years.

Morcover, the application is lmpn.cnsc inits dcscnpllon of the law.
The application appears to claim that once the Commission has cstabllshcd arale
slruclur» it must adhere to that rate simclum forwcr, since chmgm g ratc schemes
W ould amount to a “collateral attack™ on the first rate order. SCCIIOII 1709 d0cs not

create such a limit on the Commission’s authority. In fact, section 1709 must be
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read in conjunction with scction 1708 which explicitly grants the Commission
broad authority to modify or set aside its past orders. As a regulatory body the
Commission has continuing jurisdiction over utilities. It is not bound cven by its
own past decisions so fong as it meets certain procedural requircments before it

acts. (Sale v. Railroad Com. (1940) 15 Cal.2d, 612, 616.) If the Commission can.

revise its decisions after they have become final there is no question that it can
make a new order addressing issues on a going forward basis.

Finally, the application’s account of the Rate Case Decision is
somewhat fictionalized and does not demonstrate that the Pricing Maodification
Decision is in error. PG&E has not “already sustained” a full disallowance with
respect to Diablo Canyon that ¢cannot be augntented. R'ithcr, the Rate CaSe
Dccnsnon approved a pricing mechanism that, over the 28- “year life of the
setilenient agreement, would have asmgncd to PG&E a certain amount of risk. One
of those risks was that, at the end 0f 28 years, PGRE might have collec(cd less that
a full cost-of-service ratemaking return. However, the settlenient was in cﬂcct for
only ninc of an anticipated 28 years. During those nine ycars PG&E did not in fact
incur loss as resulting from that risk. Thus PG&E did not “sustain” the loss it
claims prevents the Pricing Modification Decision from “augmenting.”

B. Other Issues,

The Pricing Modification Decision addresses several other issues,

which were also subject to applications for rehearing. PG&E contests the

disposition of matters relating to material and supply costs. Although this question

relates to sunk costs, it is discussed here because PG&E does not allege crror
involving fundamental questions about the method of calculating sunk costs.
PG&E also makes a claim relating o the linking of rate restruciuring bonds and

the 10% rate reduction. Issues relating to the Safety Compniltee were raised by the
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Mothers for Peace Group and commented on extensively in the responses to the

applications for rehcaring. Each of these maiters is discussed in tum below.

1. Material and Supply Costs.
- The Pricing Modification Decision determined to exclude $77.3

million in materials and supply '(M&'S) inventories from Diablo Canyon sunk
costs. These costs were excluded for two reasons: PG&E \\‘oﬁld have received frec
O&M following the transition period and it would have rccei\'éd doubie'reéd\’ér)' '
(Re Pacific Gas & Electric Company ( PncmgModlﬁcauon) [D.97-05- 088] supra,

at p. 75 (mimeo.) (Finding of Fact 12) ) These conclusions are based on PG&E’
accounting mclhods When an \lem of M&Si Is used PG&E charges \l as an

operating cost and, if needed, replenishes the supply:. [f M&S is paid ofl over five

years along with sunk costs, then PG&E will be able to use those s_uppltes without

" incurring an operating expense 4\‘{'_hlc'n' the transitibn period Vr'cnd»s.‘ Since PG&E'aIs‘o :
proposed to include in ICIP an estimate of the M&S that would be consumed
during the transition period PG&E would also recover for that :a'mo'uﬁ't of _M&S
twice: once through CTC and again in the ICIP,

The application does not demonstrate that thesc delcrmmauo:ls are in
error. The claim that there will be no double recovery is not supported. The
application merely gainsays the Pricing Modification Decision’s determination,
stating, “there is no *double recovery® of M&S inventory in sunk costs and ICIP
prices.” (PG&E Apptication, p.16.) Without more, such a clafm cantot
demonstrate crror.

The claim that the Commission must include M&S in sunk costs also
fails to demonstrate crror. Neither section 367 nor the Preferred Policy Decision
create a legal requirement that M&S be included in sunk costs. Section 367
requires the Commiission tdidcntify’ and determine costs that slloilld be recovered

through CTC. As discussed above, this mandate does not require specific amounts
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to be included in CTC. The Preferred Policy Decision’s determination of what
clements could be included in transition costs is also not dispositive since the
Commission’s responsibility was to make transition cost determinations under AB
1890. In addition, the Preferred Policy Decision does not guarantee lhét M&S
costs be amortized as sunk costs. Rather, it refers to “unavoidable comniitments
dircetly related to generation.” The application has made no showing that these

M&S inventories are such e\penses On the contrary, the Pncmg Modification

Decision notes that M&S levels can be changed as conditions w. arranl (Re Pacnﬁc

Gas & Electric Company (Pricing Modification) {D.97-05-088), upr ,atp. 40

(mimeo.).)

Sinmvilarly, thc Commlsmon s desire to achle\c SONGS co:uparablhty
docs not mandate sunk cost (rea!mcnl o!‘ M&S The Pncmg Modlﬁcaucm Decision -
dclcnmncd that SONGS comparablht) meant f‘ollowmg the basic pohcy
framework of the SONGS settlement: “the use of an ICIP mcchamsm for the
recovery of incremental operating costs durmg‘ [a] pcnod of accelerated sunk cost
recovery.” The Pricing Modi ﬁcation{Dccision specifically found that because of

the “material differences between the Diablo Canyon and Songs plants, the

specifics of the ICIP mechanism and sunk __cost recovery vary.” (Re Pacific Gas &
Electric Company (Pricing hiodiﬁcali«m) [D.97-05-088], supra, at p. 73 (mimeo.)
(Finding of Fact 2).)

Finally, the claim that the Pricing Modification Decision’s treatment

of M&S is disadvantageous to PG&E doces not demonstrate legal error, The
application simply re-argues a policy question. The application refers to PGRE’s
testimony indicating that the failure to amortize this balance will teave PG&E
vulnerable to losing these costs in the event of a shu!?db\\'n. The Pricing
Modification Decision based its determinations on the desirability of avoiding
double recovery and giving PG&E free O&M. Although there m:iy be

disadvantages with this approach, we believe they are outweighed by the benefits.
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Mandatory Nature of the 10% Rate
Reduction.

PG&E’s application asserts that the Pricing Modification Decision is
in crror because it concludés that the 10% rate r‘éduéti(m is not contingent on bond -
» financing. In Re Proposcd Pohcncs Gov emmg Rcstmcturmg. etc. (Cost Recovery
- _a_n_sj (D.96-12- 077] Cal P.U.C.2d __ the Commission indicated that \\hllc the
rate reducuon was mandatory , bond ﬁnancmg was opnr)nal (Id. at p- 9 (nnmco ). )

PG&E and Edison challcnged lhlS result by ﬂlmg a petition to modlf) The

| C()mll]ISSlOn concluded in Re Proposed Policies Governing Restructuring, cle.
(Modification of D.96- 12-077) {D. 98-05-046] ~_CalPuU.C2d__

With the passage of time, PG&E’s and Edison's
petitions have beconie moot. The rafe réduction bonds '
were approved in ‘September 1997 (D.97-09-054,
D.97-09-055, D.97:09- 056, and D.97-09-057) and
were successfully issued. Thé tate reductions began on
- January 1, 1998, as AB 1890 requnrcd At this pmnt, no
_ benefit could be gained by our repeating the parties®
atguments on this point and resolving this issue. We
will therefore dismiss PG&E's and Edison's petitions as
moot.

The claim PG&E raiscs here is identical. It too, is moot and the

application for rehearing should be denied in this respeet.

3. Independent Safety Commitiee,
Both PG&E and the Mothers For Peace Group challenge the decision

(o continue the existence of the Safety Committee. According to PG&E, the need
for the Safety Committee’s input will end when the transition period ends and
Comnission regulation of Diablo Canyon willl be significantly reduced. The
Mothers For Peace Group alleges there is no evidence to support the finding that

~ the S-afcl) Committee “is a l-.cy element of monitoring the safe Opcrahon of Diablo
~ Canyon.” (Cf Re Pacnﬁc Gas & Elcctric Company (Pricing Modification) [[) 97-

05-088], supra, at p. 78 (mimeo.).) The application asseits the record is inadequate
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to support findings on safety issues and requests rchearing to properly evaluate
those concems.

Several parties commented on these clainis in their responses to the
applications for rehearing. The Safety Committee filed a response justifying its
continued operations and disputing the claim that AB 1890 changes the need for
continued Safety Commiittee funding. The California Energy Commission (CEC)
also entered the fray to indicate its support for continued funding. Neither the
Safety Commiltec nor CEC addressed the claims made by the Mothers for Peace
Group. |

The contentions contained in PG&E’s application for rehearing do
not demonstrate legal error. For the most part, the application scems to make
| policy, not legal arguments, such as the claim that the Safcty Commilttee will have
outlived its usefulness when the transition period ends. The claim that the
Commission will have “limited authority” over Diablo Canyon once the transition
. period ends, does not indicate that it has no jurisdiction to order the continuation of
- the Safety Commiittee. Similariy the statement that continued funding would be
“discriminatory" docs not demonstrate legal error. Rate discrimination, which is
prohibited in scclion 453, is not at issue here.

- The Mothers for Peace Group’s claims also do not demonstrate crror.

The Pricing Modification Decision based its determination to continue the Safety

Committee on the facts raised in the proceeding by the Safety Committee and the

Energy Commission. In response to pleadings filed by these partics, the Pricing

Modification Decision determined that the work of the Safety Commiittee, as -

described on the rccord. was valuable and should be continued. (Re Pacific Gas

and Electric Company (Pricing Modification) [D.97-05-088], supra, at pp. 62-63

(mineo.).)
The Mothers for Peace Group's second claim, that the Commission

failed to give proper consideration to matters of safety, docs not accurately reflect
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the Pricing Modification Decision. We reviewed safety matters and concluded that
they had been ad.equa_lcl)' addressed through the combination of providing an .
adcquaté return to PG&E, federal regulation and the continuation of the Safety
Commiltee. There is no basis to require a full rehearing on safety issues when

_those conclusions are adequately supporied by the record underlying this decision.

IV. CONCLUSION

As this order é‘xplains in detail, the Pricing Modification Decisien

'r_epfc-senls a considered exeréise of the Commiission’s judgmem in'cslabl"ish'ing' the ~
reasonable levcl?df Diablo Cans’bn sunk costs in the context of electric
restrucluring’s transition cost recovery me’chan.ism. The Cdlﬂ'ﬂiiSSiOla’s _ﬁnﬁing that
SIOO million _s:houl'(_i'be_di'sa_lldﬁ'ed \\as supported by the Rate Case Decision, and
the Pricing Modification Decision properly resofved the other issues challen ged
without contravening procedural rules such as scetion 1709 and the fule against -
retroactive ratemaking. |

. THEREFORE, GOOD CAUSE APPEARING, IT IS ORDERED
that: | |

1. The ‘applica‘iion for rehearing of 12.95-05-088 filed by San Luis Obispo
County and the San Luis Coastal Unified School District is dismissed.

2. Scction D of the application for rehearing 0f 2.95-05-088 filed by
Pacific Gas and Electric Company is dismisscd.

3. Finding of Fact 6 of D.95-05-088 is modificd to restate the last
sentence of the finding, preceding the mathematical formula. The restated sentence
- shall read: “There should be disallowed from current sunk costs as a result of
unreasonable expenditure the depreciated value of $100,000,000 under the

formula:”.
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IT IS FURTHER ORDERED that:
5. In all other respects, rehearing of D.97-05-088 is denied.

This order is effective today.

Dated November 19, 1998, at San Francisco, California.

RICHARD A. BILAS
President :

P. GREGORY CONLON

HENRY M. DUQUE

JOSIAH L. NEEPER |

o . Conmmissioners

I dissent. L '

I/ JESSIE J. KNIGHT, JR.
- Commissioner




