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Decision 98-12-066 December 17, 1998 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Order Instituting Rulemaking on the Commission's 
Proposed Policies Governing Restructuring 
California's Electric SerVices Industry and Reforming 
Regulation. 

Order Instituting Investigation on the Conunission's 
Proposed Policies Governing Restructuring 
California's Electric Services Industry and Reforming 
Regulation. 

Rulemaking 94-04-031 
(Filed April 20, 1994) 

Investigation 94-04-032 
(Filed April 201 1994) 

Opinion Qualifying Facility R&strueturing 
Reasonableness Letter Proposal 

1. Summary 
This decision addresses the Qualifying Facility Restructuring 

Reasonablelless Letter (QPRRL) proposal made by six parties to this proceeditlg, 

and two proposals made by seven Joint Parties in conlments on the draft 

decision. We adopt a proposal of the Joint Parties for a restructuring Advice 

Letter process, with modilkations, to address certain QF contract ll\odificatioll 

proposals in the instances when the restructuring Advice Letter has the support 

of the Office of Ratepayer Advocates. 

2. Procedural Background 
Decision (D.) 96-12-088 (the Roadmap 2 Decision) requested interested 

parties to file proposals to establish a generic n'cthod to review contract· 

modifications, possibly includhlg standard measures of reasonableness, and 

possibly involving an expedited process. (D.96-1~-OS8, slil' 01'. at Ordering 
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Paragraph 3.} The Roadmap 2 Decision also stated that the process established to 

review contract modifications should respect the principles outlined in 

D. 95·12-063, as modified by 0.96-01-009, the Commission's Preferred Polky 

Decision in this docket. 

Since the issuance of D.96·12-088, the parlies have filed proposals, the 

Commission has conducted a workshop, the Energy Division has issued a 

workshop report, and Assigned Commissioner Neeper held two all-party 

Ineetings to discuss these issues. In their proposals, at the workshop, and at the 

all.party meetings, numerous parties have raised a variety of issues. 

On February 6, 1998, Assigned Comn'lissioner Neeper and Administrative 

Law Judge (ALJ) r~onome issued a ruling seUmg torth at least (our ~ssues which 

are appropriate for the Conunission to address now in order to further facilitate 

qualifying facility (QF) contract restructuring or modification and COlnmission 

review thereof. The ruling also established a briefing schedule on these issues. 

The ruling described the iirst issue to be briefed as follows: 

"Six parties have agreed on a new QFRRL process, which they 
propose the Commission adopt. A copy of that process is attached 
to this ruling as Attachment A. Please con'lment Oil whether the 
Commission should adopt the QFRRL Process set forth in 
Attachment A.II (February 6, 1998 Ruling at p.3.) 

The following parties filed comments or replies pursuant to the February 6 

ruling: CaHfornia hHegrated \Vasle Management Board; Enron Capital and. 

Trade Resources (Enron); Independent Energy Producers Association and 

California Cogeneration COUilcil (IEP/CCC)i NRG Energy, Inc. (NRG Energy); 

Office of Ratepayer Advocates (ORA); Joint Comments of Southern California 

Edison Company, Pacific Gas and Electric Company, alld San Diego Gas & 

Electric COlllpany Ooint Utility Commenters); Southern California Gas Company 

(SoCaIGas); and \Vatson Generation Company (\Vatson). All commenting parties 
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either agree that the Commission should adopt the QFRRL proposal, or do not 

object to this proposal. The California Integrated \Vaste ~1anagement Board 

proposes that the Commission adopt the QFHRL proposal initially lor up to two 

years. 

On June 10, 1998, various parties liled a motion proposing the adoption of 

a settlement agreement on QF contract restructuring and modification issues. On 

June 18, 1998, the Assigned Commissioner and ALJ issued a ruling noting that 

the settlement is not an lIall-party'l settlement, but recognizing that, based on the 

record to date, all commenting parties agree that the Com.mission should adopt 

the QFRRL proposal. The ruling requested that at the same time the parties tile 

comments to the motion [or settlemcnt approval, they comment on whether the 

Conlmission should separately consider the QFRRL proposal from the rest of the 

issues in the case, or whether the Conunission should decide all the QF contract 

restructuring issues enconlpassed by the proposed settlement at the same time. 

The following parties filed cornn\cnts to the proposed settlen\cnt: the Joint 

Utility Commenters, IEr Ieee, NRG Energy, and Enron Oointly); ORAj 

SoCalGas, The Utility Re(orm Network; and Watson. No party objected to the 

Commission adopting the QFRRL proposal. ~ioreover, all COiltmenting parties 

support the Commission addressing the QFRRL issue separately if such 

bifurcation will cxpedite approval of the QFRRL proposal. 

Because the remaining issues proposed by the settlemcl\t are more 

complex, this decision only addresses whether the Commission should adopt the 

QI'RRL proposal in order to cxpedite the resolution of this issue, and whether the 

Commission should adopt other related processes proposed by the Joint Parties 

in comments on the draft decision. 
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3. Overview of the QFRRl Proposal 

The QFRRL proposal is attached to this decision as Attachment A. This 

section provides a brief overview of this proposal, but does not attempt to 

describe all sections and nuances of the proposal. 

The QFRRL proposal provides that the utility, at its discretion, may submit 

all voluntarily negotiated QF power purchase agreement restructurings (contract 

restructurings) to ORA (or a contract restructuring reasonableness letter 

(QFRRL). ORA has the discretion to review the agreement to determine whether 

it is reasonable. If ORA chooses to review the agreen'lent, it should endeavor to 

issue a tentative QFRRL within 45 days after receiving the required information 

(rom the utility. 

ORA's issuance of the tentative QFRRL will be noticed on the 

Commission's Daily Calendar. This notice will also schedule a comment 

conference on the QFRRL. At the comment conference, parties may itlquire 

about the nonconfidential portions1 of the utility's submission to ORA and 

express their coneen)s about the proposed restructuring. Parties having 

objections then submit written objections to both the utility, the QF, and ORA. 

The utility and QF then have an opportunity to respond to ORA concerning the 

objections. 

If, in response to the comment conference and objections, ORA modifies 

the QI;RRL, the utility and QF are served with the Juodified QFRRL and have a 

(urther opportunity to respond thereto. If no comments are received, the 

t Th~ QFRRL proposal also states that upon agreement of the utility and QF, 
representatives of other ratepayer advocate organizations may obtain acc(>Ss to 
confidential information if they sIgn an appropriate confidentiality agreement. 
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nlOdified QI~RRL becom.es final. If ORA receives comments, it may withdraw, 

finalize, or further 1110dily the QFRRL. 

The QFRRL proposal contains sections addressing the minimum amount of 

inforn'ation that the utility's QFRRL submission to ORA should include. It also 

contains sections addressing confidential information and the minimunl amount 

of information ORA's QI~RRL should include. 

The QFRRL proposal states that after ORA issues the QFRRL, the utility 

should submit (1) the general tern\s of the restructuring; (2) the QFRRL; and 

(3) all information provided to ORA during the QFRRL process in the next 

Enrrgy Cost Adjustolent Clause (ECAC) application2 or successor reasonableness 

application, or in a separate application. The utility retains the burden of proof in 

establishing that timely third party objections (made during the process leading 

to the issuance of the QFRRL) do not establish grounds for the Conmlission's 

rejection of the proposed reslructuring. Except (or the issues (or which the utility 

retains the burden of proofl the restructuring shall be presumed to be reasonable 

and shall be approved by the Commission. ORA and other par lies who did not 

submit timely objections in accordance with the QFRRL process shall have the 

burden of proof in rebutting this presumption. To meet this burden, they must 

show that the information submitted by the utility in support of the QFRRL was 

materially inaccurate or misleading, based upon information known, or which 

should have been known, to the utility at the time the information was 

submitted. 

21n D.97·10-057, the Comnlission eliminated the ECAC mechanism as of January I, 
1998. The ECAC mC<'hanlsm w.\S In cUcct cxtcnd~i to March :\1, 1998 by D. 97-12-131. 
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The QFRRL proposal states that in addressing the reasonableness of the 

proposed restructuring, the Conlmission may either issue reasonableness 

findings specific to the restructuring or issue general reasonableness of 

operations findings for the entire ECAC proceeding. 

4. Parties' Positions 

All parties either supported or did not object to the Conunission adopting 

the QFRRL proposal.3 ORA and IEP/CCC joined in the arguments of the Joint 

Utility Commenters. These joint comments state that obt~ining final COl}lmission 

approval of QF restructurings is a lellgth}I process, which creates uncertainty and 

increases risk. Because of this process, QFs are reluctant to enter into discussions 

with utilities about additional restructurings. 

The joint (Onlments explain that currently, the utilities have several options 

in seeking review of a QF contract restructuring: (1) obtain an ORA 

"reasonableness assessment letter," which is an opinion letter from ORA that the 

proposed retstructuring terms are reasonable; (2) submit a formal application for 

Commission approval of the restructuring; or (3) seek approval of the 

restructuring as part of the utility's overall reasonableness review. 

The joint comments state that the QFRRL proposal would pres~rve these 

current options while adding a new option for certain contract restructurings. 

The comments explain that the QFRRL proposal will afford parties an optional 

expedited procedure to approve bilaterally negotiated contract modifications, 

while preserving the right oC any interested party to comment on the proposed 

3 The p.utics state that the support of ORA, the utilities, and IEP Cor the QFRRL 
proposal is comtitioncd upon the Commission adopting the proposal as written. If the 
Commission modifies the proposal, thcse parties reserve the right to withdraw their 
support. 
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restructuring during the QFRRL process. The final QFRRL .. which is issued after 

interested parties receive notice and an opportunity to comment on the proposed 

restructuring, will cause the restructuring to be presumed reasonable and 

approved in a reasonableness proceeding or separate application without (urther 

Comnlission review. Parties who tail to submit timely objections to the proposed 

restructuring will have the burden of proof in rebutting this presumption. The 

joint (on\ments argue that the QFRRL proposal expedites the process for 

obtaining Commission approval, and thereby minim.izes the risk and uncertainty 

associated with sometimes protracted reasonableness proceedings. 

The California Integrated Waste h1anagement Board suggests that the 

Commission approve the QFRRL proposal for up to two years, in order to 
deterniine both how weU it works and whether the QFs Who have not been part 

of the negotiations which led to the drafting ot the QFRRL proposal would use it. 

5. Discussion 

lVe comn\end the parties for their (ooperation in developing and agreeing 

to the QFRRL proposal. Because the parties believe that this process will 

encourage reslructurings with readily quantifiable and demonstrable bettefits 

and costs, the AL} proposed to adopt on an interim basis the QFRRL proposal as 

set forth in Appendix A, as more fully discussed below, subject to the following 

t}\odificatiolls and clarifications. The ALJ made these modificaHons and 

clarifications largely to address Commission process, Le., how the Comn\ission 

will process certain requests for approval, and what proposals might be binding 

on the Conunission without further review. TIlese issues go to the heart of the 

Commission's dedsionmaking authority, and to some extent, cannot be 

compromised by the parties without ensuring that the process conforms with the 

Con1mission's legal dulles and obligations. \Ve will include the major part of 

this discussion here in order to provide a context (or our discussion below, where 
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we address comments to the draft decision, the proposals of the Joint Parties, and 

our adopted modifications to one of the proposals of the Joint Parties. 

5.1. CommissIon Approval Process and Presumption of 
Reasonablsness 

The QFRRL ptoposal makes a substantive change to Commission 

policy in that, under certah\ circumstances where no party has timely objected to 

the contract restructurln~ and ORA has issued a QFRRL, the Commission would 

approve in a reasOJ'tableness proceeding a QF contract restructuring based On 

ORA's QFRRL without further review. 

Public utility regulation in general is factuall}' intensive. Regulation 

also involves consideration of many policies, some of which may compete with 

each other at least some of the time} and application of the governing law. The 

COlnnlission's role is to determine facts, weigh policy objectives, ensure 

conformity with the Jaw, and reach a reasonable outcome. 

Notwithstanding the parties' agreement or lack of objection to an 

issue, the Commission has the independent duty to ensure that its decisions arc 

consistent with the record, the law, and in the public interest. The California 

Supreme Court's discussion of the extensive functions delegated to the Railroad 

Conunission (the predecessor to this Commission) with respect to highway 

COlnJl)On car~iers applies to general descriptions of this Commission's authority. 

"Created by the Constitution in1911, the commission was designed 
to protect the people of the state from the consequences of 
destructive competition and monopoly in the public service 
industries. Although it has been tern\cd a 'quasi-judicial' tribunal in 
some of its (unctions, its powers and dulies go beyond those 
exercised by the judicial arm of government. A court is a passive 
forum for adjusting disputes, and has no power either to investigate 
facts or to initiate proceedings. Litigants then\selves largely 
determine the scope of the inquiry and the data upon which the 
judicial judgn\ent is based. 
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liThe powers and functions of lhe Railroad Commission are vastly 
different in character. It is an active instrument of governntent 
charged with the duly of supervising and regulating public utility 
services and rates." (Cal. ell'. TTtmSporl CO. II. Railroad Com., 30 Ca1.2d 
184, 188 (1947). 

The Commission has recognized that the unanimous rcconllnendation of 

parties to the proceeding is often (though not always) a reliable guidepost to 

reasonable outcon'\es. However, even in II all-party" settlements presented to the 

Conunission, the Conunission exercises its independent judgment in determining 

whether all affected interests are represented in the proceeding and the record 

and the law are consistent with the settlement. (See 0.92-12-019, 46 CPUC2d 

538.)4 

Thus the utility applicant still must meet its burden of proof in persuading 

the Commission that the proposed restructuring is reasonable. Therefore the 

Conlmission should not be bound, under the specific circumstances specified in 

the QFRRL proposal, to issue a decision in conformance with the parties' 

40.92-12-019 is a leading decision on all-party settlements. In that decision, the 
Commission said that we '''''ould be "prepared to adopt a settlement that meets 
sponsorship and content criteria" pertaining to "both the identity and capadty of the 
sponsoring parties and the terms. of their recommendation. As a precondition to .our 
approval" of a proposed all·parly settlement, we said that we would expect the rC(ord 
to support the (ollowing findings: 

/la. [that] all active parlies to the instant proceeding" join in the sponsorship; 

lib. that the sponsoring parties are lairl)' reflective of the af(eeted interests; 

"e. that no term of the settlement contravenes statutory provisions or prior 
Commission decisions; 

lid. that the settlement conveys ... sufficient information to permit us to 
discharge our future regulatory obligations with resp('(t to the parties and 
their interests." (46 CPUdd at 550·551, foolnote omitted.) 
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agreement without further review. TIle Conlmissioll, after considering the (ull 

record, must still exercise its independent judgment in approving the contract 

restructuring. Therefore, we would only adopt the QFRRL as so modified. 

6.2. Burden of PiOO( 8S Between Parties 

The QFRRL proposal also is a substantive change in Commission 

policy on the issue of burden of proof. Under the QFRRL proposal, after ORA 

signs the final QFRRL, the burden of proof shifts fronl the utility on all issues that 

were not raised earlier inthe procesS. Parties who do 110t submit timely 

objections to the contract restructuring during the period prior to the issuance of 

the QFRRL have the burden of proof in rebutting the presumption of 

reasonableness by showing the information submitted by the utility in support of 

the QFRRL was materially inaccurate or misleading based upon inforn'lation 

known, or which should have ~en knownl to the utility at the time the 

information was submitted. TIle utility reh1ins the burden of proo! (or issues that 

arc timely identified during the period preceding ORA's issuance of the QI~RRL. 

The parUes sponsoring the QFRRL proposal argue that this shift in 

the burden of proof is advantageous to the utility, the QI', and ratepayer by 

allOWing any opposition to a proposed restructuring to be identified 

expeditiouslYI and II by creating a climate in which the utilities will assume 

greater willingness to consummate restructurings with QFs without subjecting 

the transaction to the condition prccedent of prior Commission approval.'1 

(March 25, 1998 Comments of Joint Utility Commenters at p. 5.) They also argue 

that deJays reduce the amount of ratepayer savings that can be captured through 

restructuring and may inhibit the desire of some parties to enter into negotiations 

at all. 

Given that interested parties have notice and an opportunity to 

object to a proposed restructuring prior to the utility filing an application under 
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the QFRRL proposal, we agree that it would be reasonable to allow shifting the 

burden of proof as among parties to the proceeding. However, as noted above, 

the Commission calUlot delegate its decisionnlaking authority to the parties, and 

still nlUst exercise its independent judgnwnt based on the record in determining 

whether to approve a contract restructuring. 

5.3. Confidentiality 

The QFRRL proposal contains a section on confidentiality that 

differs from Commission policy in formal proceedings. It also provides that the 

utility, not the Commission, determine what information should be kept 

confidential and that information would then be confidential (or five years after 

submittal. 

TIle Califonlia Public Records Act (Government Code § 6250 et seq.) 

provides that lithe Legislature, n\indful of the right of individuals to privacy, 

finds and declares that access to information concerning the conduct ot the 

people's business is a fundamental and necessary right of every person in this 

state.'1 (Government Code § 6250.) Although the Commission sOIl'lctimes 

designates documents as confidential and to be kept under seat in appropriate 

circumstances (see, e.g., General Order 66-C and Public Utilities Code § 583), it is 

Commission policy that a party seeking confidential treatment in a formal 

Commission proceeding has the burden of proof in justifying its request. 

(See, c.g., Resolution ALJ-l64.) 

\Ve therefore clarify that Section 2 of the QFRRL proposal, which is 

entitled "Confidential Information," would have applied to the parties' use of 

such information during the process leading up to the final QPRRL, except as 

modified by further order or ruling of the Comnlission or an appropriate AL). 

Once a utility presents the reslructured contract (or Commission approval under 

Section 7 of the QFRRL proposal, either by application or in a reasonableness 
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review or-otherwise, it must make an appropriate motion pursuant to Resolution 

ALJ-l64, or a superseding provision, requesting that the information be kept 

confidential. 

5.4. Notice to Objectors 

If we were to have adopted the QI'RRL process we would have had 

to tnodiCy it to conform to basic due process requirements, i.e., notice and 

opportunity to be heard. Under the QFRRL proposal, if any person objects to the 

tentative QFRRL by written comments, these comments are served on ORA, the 

utility and the QF. The utility and QF then have the opportunity to respond to 

the objections to ORA, and are only requited to serve their objections on ORA. 

We would have modified Part 1e of the QFRRL ptoposal to require that the 

utility and QF also serve their response to the objections On the objecting party, as 

well as ORA. 

Similarly, under the QFRRL proposal, if ORA modifies the tentative 

QFRRL, it must serve the QF and utility with a copy of the modified QFRRL, and 

the QF and utility have an opportunity to respond thereto (see Section 2g). We 

would have lnodified this portion of the proposal to require that any ORA 

modification of the QFRRL should also be served on any person who filed 

written objections to the tentative QFRRL that led to the comment conference. 

\Ve believe these two changes would have better served the interests of due 

process for aU participants. 

5.5. Contrsct Restrl1ctu{ings Between.s Utility snd Its Affiliates 

The QFRRL processJ by design, places most of the review of the 

proposed contract restructuring in an informal workshop selling before the 

utility formally files the request (or approval with the Con\mission. As a 

practical reality of the decisionmaking process, a proposed contract restructuring 

which receives a QFRRL and which is unopposed will be subject to less scrutiny 
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than a proposed restructuring which does not receive a QFRRL, or one that is 

controverted. Because, in most circumstances, the principal parties to the 

contract restructuring and review (the utility, lhe QF and ORA) negotiate at arms 

length, we would have been comfortable in adopting the QFRRL process, as 

modified and clarified by this decision. However, in instances where the QF is 

an affiliate of the utility, the possibility exists that the contract negotiations nlight 

not be at arms length. \Ve therefore believe that the QFRRL process is not 

always appropriate for revieWing contract restructurings involving a utility and 

its QF affiliate. We would have seriously considered the conmlents made by 

Watson regarding procedural safeguards that could have been adopted in Heu of 

a wholesale ban on review of affiliate restructurings via the QFRRL process. 

6. Comments on the Draft Decision 

On October 16, 1998/ the following parties filed comments on the 

September 2, 1998 draft decision of ALI Econome: ORAj \Vatsonj SoCalGasj and 

the Joint Parties consisting of Southern California Edisol\ Company; Pacific Gas 

and Electric Company; San Diego Gas and Electric Company; lEP/CCCi Enron 

and NRG Energy, rnc. Ooint Parties). Although all parties supported the original 

QPRRL process, no party supported the ALl's draft decision/s modifications to 

the QFRRL proposal. 

ORA believes the modifications in the draft decision "will not 

promote the goal of expedited review of QF contract modifications and 

restructurings.1I \\'atson Objffts to provisions which would have limited the 

QFRRL to contract restnlcturings not involving a utility and one of its QF 

affiliates, and argues that adequate procedural safeguards can be adopted instead 

of a total ban on such filings. SoCaIGas objffls to provisions in the draft decision 

which limit its access to confidential information during the QPRRL procedure. 

The Joint Parties argues for adoption of the QFRRL as proposed by all parties. 
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- The Joint Parties additionally suggest two alternative methods for 

accomplishing the goals of the QFRRL process, those goals being expeditious 

review of filings and increased certainty of outcome. The lirst alternative is to 

place the QFRRL directly onto the COn\n'tission's Agenda as a n'leans to provide 

the Conlmission with the opportunity to review the QFRRL. The second 

alternative is to use a restructuring Advice Letter process modeled substantially 

on the rules concerning Advice Letter filings set forth in Appendix A and B to 

Draft General Order 96-A. The specifics of this alternative are set forth in 

Attachment B to this Order. 

Parties had an opportunity to respond to these proposals in Reply 

Comments. l{eply Comments were r~eived on October 29, 1998 from the Joint 

Parties; ORA; and SoCal Gas. All parties cOluinued to support the original 

QFRRL proposal. ORA pOinted out that the Joint Parties' alternative of placing 

the QFRRL on the Commission's Agenda had several procedural flaws, and 

stated its opposition to the restructuring Advice Leller process because it did not 

give ORA su(iidcnt time or opportunity to review the filings as compared to the 

QFRRL proposal or the current Application process. ORA would only support 

the restructuring Advice letter process for restructurings which essentially 

constitute an aU.party settlement in which no parly objects to the approval of the 

restructuring. ORA is concerned that this process as proposed by the Joint 

Parties prOVides no guarantee that an Advice Letter filing would be dependent 

upon ORA's review and approval of the proposed restructuring. 

7. Discussion of Comments and Reply Comments 

We will not adopt the QI;RRL process as modified by the draft 

decision. The comments on the draft decision make it d~ar that the modifications 

do not represent an improvement on the current process, (rom the perspective of 

those who would be most affected. Nor will we adopt the QFRRL process as 
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originally-proposed. The draft decision pointed out a variety of insurmountable 

barriers to that approach, including issues of Commission responsibility, and we 

would have only considered adopting some version of the QFRRL process that 

met these concerns. We will consider the proposals of the Joint Parties. This 

provides us with the option of adopting these proposals (intact or as modified) or 

adopting no new process. 

The first alternative suggestion of the Joint Parties is to directly pla~e 

the QFRRL on the Conunission's Agenda. This proposal is vague in its details. It 

is not dear who would place the iten\ on the Agenda, what level of review it 

r~eive, or what procedural rules would apply. It is possible lor a Conunissioner 

(generally an Assigned Commissioner or Coordinating Conunissioner) to place 

an item on the Commission Agenda [or full Commission consideration. 

However, this usually occurs within a broader framework, such as with the 

Conunission's 58 960 rules for a Rulen'laking, or as a proposed Order Instituting 

Rulemaking. In such cases, the procedural rules are dear, and due process is 

preserved. No such process was proposed by the Joint Parties. We will not 

attempt to construct such a process here. 

The second altenlative suggestion of the Joint Parties is to use a 

restructuring Advice Letter process, which is similar to parts of the Draft General 

Order 96-A revisions to the current Advice Letter process. The details of these 

process are set forth in Attachment B. Unlike the first suggested alternative, this 

second alternative would use an existing Commission process (subject to possible 

modification when the general order revisions ,lTe finalized). TIle restructuring 

Advice Letter process would meet due process requirements of notice and 

opportunity to conlJnent, and would not require a whole new set of rules. 

There is value in this approach in concept. \Ve anticipate that the 

restructuring Advice Letter process should provide more expeditious resolution 
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of matters than our current Application process. To the extent that filings arc not 

contested, the process would also provide at least as much, if not more, certainty 

of outcome as the Application process. Taken together, these considerations 

address two of the major concerns of parties and may lead to morc filings and an 

increased likelihood of increased benefits to ratepayers. 

ORA has a valid concern that restructuring Advice Letter filings as 

proposed do not provide ORA with sufficient time for review. In the QFRRL 

pr()(ess, ORA would have had at least 45 days (and potentially much more if 

necessary) to review a proposed letter. In the current Application process, ORA 

has 30 days to protest, and further opportunities to make its case (as detennined 

by the ALJ). \Vith a restructuring Advice Letter, ORA (al.ld any other party) 

would have only 20 days to protest and, generally, no further opportunities to 

participate. 

As a general principle, Advice Letters should be used (or matters 

that are less controversial than Applications. Advice Letters have usually been 

allowed only for tariff implen\cntation filings and certain other more Ininisterial 

matters. \Vhile the use of Advice Letters has expanded to sOn\e degree in recent 

years, we are loathe to approve a wholesale shift of an entire category of matters 

- QF restructuring cases - to the less formal Advice Letter process. Nothing in 

this case has convinced us that these matters, which have often been very 

complex, controversial and litigious, should now categorically be considered as 

simple or n\inisterial. 

However, we are mindful of the spirit in which the QI'RRL proposal 

was Jlladc, and that it gained the support of all parties (with some proposed 

111odilications). \Ve appreciate their eHorts, and support the ultimate goal of 

intreasing ratepayer, utility and industry benefits. Therefore, we wiJI approve 

the lise of the restructuring Advice Letter process for those filings that have the 
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greatest likelihood of being non-controversial or approved as submitted (or 

nearly as submitted). These would be those filings which garner the upiront 

support of ORA, along with the QF and the sponsoring utility. 

HistoricaJly, ORA (or its predecessors) has been the party most likely 

to protest a QF restructuring filing - as would be expected due to the often Jarge 

impact these deals have on ratepayers. In instances where OR.A does not protest, 

the Commission in most instances approves the proposal. Therefore, an ORA­

approved filing seems a reasonable candidate for a streamlined pr<x:ess. \Ve will 

require that a statement of support or neutrality (rom ORA be attached to any 

restructuring Advice Letter filing. \Ve will not limit the use of the restructuring 

Advice Letter in any other way, such as by dollar size or by type of QF (including 

affiliates of utilities). 

ORA must be given suflident opportunity to review the filing in 

order to ensure the efficacy of the process. We will not mandate any particular 

timeframe for ORA to review proposed restructuring Advice Letters before they 

are filed, as this is a matter to be worked out between the parti('s. \Ve note that 

utilities have the option at any time to file an Application instead of a 

restructuring Advice Letter for any reason, including a reluctance to wait for 

ORA to send a statement of support or neutrality. 

\Vhile an ORA statement must be includ('d with the restructuring 

Advice Lt~lter, any olher party may file a protest to the Advice Letter in the 

proper time(rame. \Ve believe the procedural safeguards set forth in Attachment 

B, as modified by the following discussion, will ensure fairness in addressing the 

protests. Energy Division wiB review such protests (and any responses), and 

prepare a Resolution for the Commission pursuant to Section 9 or Attachment B. 

However, we modify Section 9 so that Energy Division, at is discretion, may 

advise the utility that the matter is too complex and should be filed as an 
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Application. Energy Division may also advise the utility to file an AppJication 

even if there are no protests, should the Division determine that there are 

complexities to the filing that the Division does not beJieve it is in the best 

position to resolve. The Energy Division should discuss any such 

recommendation with the Coordinating COlnmissioner f()r QF matters before 

advising the utility to file an Application. 

Finally, we note a lew additional modifications which we make to 

the restructuring Advice Letter process set forth in Attachment B. \Ve do not 

adopt Section 4 in Attachment B addressing confidentiality. Confidentiality 

issues shall be consistent with the current practice for utility Advice Letters. 

Furthern\oie, We note that Attachment B is based on the draft General Order 96-

A. No later than 30 days after the Commission has adopted a linal version of 

General Order 96-A, each participating utility which has sponsored Attachment B 

shall file either separately or jOintly, a Petition [or Modification of this decision to 

conform the portions of Attachment B which we adopt to the final version of 

General Order 96-A. We clarify that the utilities should not seek to eliminate the 

modifications we make to Attachment H, but should merely conform lhe portions 

of Attachment B that we adopt to the final version of General Order 96-A. 

Findings of Fact 

1. No party objects to the Con\mission adopting the QFRRL proposal which 

is attached as Attachment A to this decision. Although the QFRRL proposal is 

part of a proposed seltlen\ent involvitlg-olher issues, all parties commenting on 

the proposed seulen\cnt support the Commission addressing the QFRRL 

proposal separately H such bifurcation will expedite approval of the QFRRL 

proposal. 

2. The (act that the parties believe that the QI'RRL process wiJI el'lCOurage 

restructurings with readily quantifiable and demonstrable benefits and costs 
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persuades that the QFRRL proposal could be adopted as modified and clarified 

by this decision. 

3. Issues concerning Commission process, i.e., how the Commission will 

process certain requests for approval, and what proposals might be binding on 

the Con\nlission without {urther review, go to the heart of the Commission's 

decisio1Ullaking authority and, to sOn\e extent, cailliot be comptornised by the 

parties without ensuring that the process conforms with the Commission's legal 

duties and obligations. 

4. Notwithstanding the parties' agreement Or lack of objection to an issue, the 

Commission has the independent duty to ensure that its decisions are (onsistent 

with the record} the law, and in the publiC interest. 

5. Under the QFRRL proposal, interested parties have notice and opportunity 

to object to a proposed contract restructuring prior to the utility filing an 

application under the QFRRL proposal. 

6. The QFRRL proposal provides that the utility, not the Commission, 

determines what information should be kept confidential in formal proceedings 

and that information would then be kept confidential for five years after 

submittal. 

7. Although it is the general policy of the State of California that access to 

information concerning the conduct of the people's business is a fundamental 

and necessary right of every persO!) in this state, the Commission sometimes 

deSignates dOCUIllents as confidential and to be kept under seal in appropriate 

circumstances. However, it is Commission polky that a part}' seeking 

confidential treatment in a (onnal Commission proceeding has the burden of 

proof in justifying its request. 

S. As a practical reality of the dcdsionmaking process, a proposed contract 

restructuring which receives a QFRRL and which is unopposed will be subject to 
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less scrutiny than a proposed restructuring which does not receive a QFRRL, or 

one that is controverted. 

9. In l110st circumstances, the pril'lcipal parties to the contract restructuring 

and review (the utility, the QF and ORA) negotiate at arnlS length. In instances 

where the QF is an aCliliate of the utility, the possibility exists that the contract 

negotiations might not be at arms length. 

10. \Ve want to encourage parties who wish to restructure their contracts to do 

so during the electric restructuring transition period. 

11. No party supported the draft decision's ll\odilicalions to the QFRRL 

process. 

12. The Joint Parties proposed two alternative processes in their conullcnls on 

the dralt decisiol'l. Parties were given an opportunity to comment on these 

proposals. 

13. The Joint Parties' first proposal did not include important details about 

how it would work, including due process issues. 

14. The Joint Parties' second proposal suggested a restructuring Advice Letter 

process that is consistent with Draft General Order 96·A revisions, but does not 

require ORA agreement or neutrality on the proposed QF contract modification 

before it is filed. 

15. QF contract modification filings that have the support of ORA tend to be 

less controversial and more likely to garner ultimate Com.mission approval. 

Conclusions of Law 

1. Because the remaining issues prol>osed by the settlement are more 

complex, this decision should address only whether the Commission should 

aliopl the QFRRL proposal in order to expedite the resolution of this one issue. 

2. The QFRRL proposal, attached as Attachment A to this decision, should 

not be adopted. 
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3. The QFRRL proposal would be reasonable if it is modified to clarify that 

the Commission is not bound, under the specific circumstances specified in the 

QFRRL proposal, to issue a decision in conformance with the parties' agreement 

without further review. The utility applicant nlust stm meet its burden of proof 

in. persuading the Con\n\ission that the proposed restructuring is reasonable, and 

the COn\nlission, after considering the full record, nltlst still exercise its 

independent judgment in approving the contract restructuring. 

4. The QFRRL proposal regarding shilting of burden of proof as among the 

parties to the proceeding is reasonable. However, if it were to be adopted, We 

would have to clarify that by adopting this provision of the QFRRL proposal/the 

Conunission is not delegating its dedsiorunaking authority to the parties, and 

still must exercise its independent judgment in deternlining whether to approve 

a contract restructuring based 01\ the record. 

5. If it were to be adopted, Section 2 of the QFRRL proposal, which is entitled 

"Confidential Information," would need to be clarified to appl~ to the parlies# 

use of such information during the process leading up to the final QFRRL, except 

as modified by further order or ruling of the Commission, or an appropriate AL}. 

6. If it were to be adopted, Part 2e of the QFRRL proposal would have to be 

modified to require that the utility and QF should also serve their response to the 

objections on the objecting party, as well as ORA. Part 2g of the QI'RRL proposal 

would also have to be modified to require that any OI{A modification of the 

QPRRL should also be served on any person who tiled written objections to the 

tentative QFRRL that led to the comment conference. 

7. If it were to be adopted, the QFRRL proposal would have to be modified 

so that the process should not be used for contract restructurings involving a 

utility and its QI1 af(iliate. 
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8. The Joint Parties' first alternative proposal is overly vague and should not 

be adopted. 

9. the Joint Parties' second alternative proposal as set forth in Attachlnent B 

is reasonable if it is modiCied to ensure that ORA, in writing, agrees or is neutral 

to the restructuring Advice Letter before it is filed 1 and if it contains the other 

procedural modifications discussed in Section 7. 

to. Because we want to encourage parties who wish to restructure their 

contracts to do so duru\g the electric restructuring transition period, this decision 

should be eUective immediately. 

ORDER 

IT IS ORDERED that: 

1. The restructuring Advice Letter process attached as Attachment B to this 

decision, shall be adopted subject to the modifications and clarifications set forth 

in Section 7 of this decision. 

2. No later than 30 days after the Commission has adopted a final version of 

General Order 96-A, each participating utility which has sponsoreCl Attachnlent B 

should file, either separately or jointly, a confirming Petition for n\odification of 

this decision to conform the portion of Attachment B which we adopt to the final 

version of General Order 96-A, as more specifically set forth in Section 7 of this 

decision. 
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This order is effective today. 

Dated Decclnber 17, 1998, at San Francisco, California. 
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RICHARD A. BILAS 
President 

P. GREGORY CONLON 
JESSIE J. KNIGHT, JR. 
HENRY M. DUQUE 
JOSIAH L. NEEPER 

Commissioners 
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ATTACHMENT A 
.... -.. 

-THE SUPPORT OF ORA, THE UTILlnES. AND IEP FOR THE QFRRL 
PROPOSAL IS CONDITIONED UPON THE COMMISSION ACCEPTING OR 
ADOPTING THE PROPOSAL AS \VRJn1:N. IF THE COMMISSION MODIFIES 
THE PROPOSAL IN PART OR IN WHOLE. THE SUBMIITING PARTIES EACH 
RESERVE THE.RIGHT TO WITHDRAW TIlEJR SUPPORT. 

December 8. 1991 

QF RESTRUCTURING REASONABLENESS LETIER (QFRRL) 

J. Efi2ibiJity 

All voluntarily negotiated Qualifying facility (QF) Power Purchase Agreement 
buyouts. buydowns. contract renegotiations or modifications (hereafter aU these 
items will be referred to as restructurings) may be submitted t6 the"Oftite of 
Ratepayer Advocates Or its successor (ORA) (or a contract restructuring 
reasontl:bleness letter (QFRRL). 

2. QFRRL Procedure 

a. After the QF and the Utility have prep~d a v,ntten agreement to 
restructure a QF COntract that they have either ex«uted Or are prepared to 
execute. the Utility shall submit to the ORA the information requited in 
Section J. 

b. The ORA shaU endeavor to review the required information (0 determine 
if the restnJ(luring is reasonable. Jfthe ORA makes such detennin3lion. 
then it shaH issue a tentath'e QfRRL that indudes the oplnions set forth in 
Section 6. ORA. in its sole discretion. reserves the right to decline review 
of restructurings which are primarily settlements of disputes. Copies of 
the tentative QFRRL sh~U be served On both the Utility and the QF. 

c. The ORA shall endeavor to review and issue the tenr.1ti\'e QFRRL \\ithin 
45 days from the date of receiving the required information from the 
Utility. 

d. Upon its issuance, notice of the tentative QFRRL shall be given to the 
public through the Commission's calendar, which notice s~all schedule a 
comment conference fot a date not earlier than J S days from the dare of 
the notice. The notice shall also identify a person to contact to request 
non~onfldenlial information regarding the prOpOsed restructuring and a 
non·confidential copy of the tentative QFRRL. Upon agreement of the 
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ATTACHMENT A 
.~ 

Utility and the QF, representatives of other ratepayer advocate 
organizations may obtain access to conft.dentjaJ infonnarion if they sign an 
appropriate confidentiality agreement The notke shall also provide that 
at least 24 hours before the scheduled start of the conference, interested 
PaWes shall confinn in y,Titing to the designated contact person their 
intent to attend the COmment conference. If nO parties so confmn, the 
comment conference will be canceled. 

e. At the COmment conference, attending parties may inquire as to the non. 
confidential portions oflhe Utility's submission to the ORA and may 
express any concerns they may ha\'e regarding the proposed restructuring. 
No later than I S days following the scheduled date of the comment 
conference, any party may submit \\ntten objections to the prOpOsed 
restructuring by mailing such objections to the Utility with a (Opy t6 ORA 
and the QF. Such objections shall stale in detail the factual and/or legal 
bases (or each as5trted ground of objection. The Utility and the QF shall 
have fiVe days from receipt of such objections in which to submit 
respOnses to ORA. 

£. Within 2S days following the 5(heduled date of the comment conference. 
ORA will either withdraw or finalize the tentative QFRRL (which may 
include appropriate modifications as described in Section 2.g.), or request 
supplemental information from the Utility. In the 'atter rase. ORA \\oill 
either fin.1lize Or withdraw the tentative QFRRL \\ithin 10 days after 
submission of the supplemental infonn3tion. 

g. }fORA modifies the tentative QFRRL, the Utility and the QF shall be 
serYed v.ith Q copy of the modified QFRRL. and shall have five days to 
comment on the modifications. Ifno comments are received, the modified 
QFRRL shall be deemed finaL If the QF or the Utility provide comments 
on the modified QFRRL, ORA may \\ithdraw, finalize or further modify 
the QFRRL \\ithin S days of the end of this comment period. 

h. Any of the foregoing time periods may be extended by mutual agreement 
of the Utility, ORA and the QF. Alternatively, lhe Commission's 
Executive Director or the Energy Division Dir«tor may (or good cause 
shO\ .. n extend any of the foregoing time periods. 

i. The general (enns of the restructuring, as well as lhe final QFRRL, shall 
then be submitted in the next available ECAC application (including one 
covering a prior record period but which has not yet been tiled) or 
successor reason3bleness application or submitted under separate 
applic<llion. either individually or bundled with other restrUcturings. 
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ATTACHMENT A ... 

1- Subject to the terms of its agreement \\<ith the QF, the Utility may elect at 
any time to end the QFRRL process and pursue approval of the 
restructuring in any appropriate CPUC regulatory proceeding or elect not 
to restructure the Contract -' 

3. Reguired Intonnation 

The QFRRL submission to the ORA shall at a minimwn include the fOllOwing 
information subject to Rule 1, which as appropriate may be submitted as 
confidential as defined in Section 4 below and which shaH include all 'relevant 
workpaperS and other relevant documents: . 

a 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

i. 

j. 

Identification of the QF, location of the QF's generating (acUity, brief 
description of the generaring facility size; type oftechnotogy and other 
pertinent or unique characteristics. 

Ownership of the QF project and related companies. including affiliate 
telationships of the parties involved in the transaction, if any. 

A dc~i1ed description of the historical operational performance O(the 
project. including historictJl production and compliance \\ith perforlJUnce 
and efficiency monitOring Stan&rds. 

A summ~ of the proposed contract restructuring. 

A summary of the ratepayer benefits. 

A description of any significant. ~nding legal or regulatory disputes 
between the Utility and the QF, and their resolution. 

An \1SSessment of the QF's projected economic and optrational vi~bi1ity 
under the existing cOntract. 

A detailed dC5(;nption of ratepayer benefits. shareholder incentive, and 
sensitivity analyses. 

A copy of the QF's existing contrdct, including any amendments. 

A copy of the executed Or unexecuted restrucrured agreement for which 
approval is sought and copies of all related agreements between the QF 
ilIld the Utility. . 

A·3 
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4. 

ATTACHMENT A 

Gonfidentiallnformation ..... 

Information relating to the restructuring may be'submitted asconfidenliaJ 
inforrn<1lion in accordance Yrith the terms oiPublic Utilities Code Section 583 and 
GeneraJ Order 66-C,in wrucb ~3sethe confidential information shall not be Open 
to public inspection for a period oifive (S) years after submittal. Upon a showing 
of good cause, the confidentiality period may be extended by the Commission. 
The Utility shall clearly mark as confidential aU infonnation submitted to ORA or 
in the ECAC (Or successor) appfj~ation for which it tequests confidential 
handling. 

In the event confidential information is made available to ratepayer advocacy 
third parties pursuant to an appropriate confidentiality agrtemerU, the contracting 
parties wiJl prepMe such agreement Commission staff members netd not sign 
confidentiality agreementS but shall be subject to Public Utilities Code §S83 and 
General Order 66·C and a protective order jf necessary. 

S. Commission Jurisdiction Over QF~ 

Particip<1tion by a Qf in the QFRRL process d~s not in any \\'<1}' constitute 
acquiescence by the QF to the reguttltol)' jurisdiction oithe Commission. 

6. ORA Opinions 

The QFRRL issued by ORA shall at Q minimum state the folJOy,ing: 

3. The restrUctured contract and all p<1yments to be mClde under the 
restructured contract are £eOlSOooble. 

b. The Utility should be aull10rlzed to recover in non·by~bfe rates, to the 
same extent as any other cost a..~odated v.ith a QF is recoverable. aU 
payments under the restructured contract. subject only to the Utility's 
prudent administration of the restructured agreement. 

The tentoltive QFRRL is non-binding and may not be used in any other regulatory 
proceeding including. but not Jimited to. as evidetKe of the reasonableness or 
unreasonableness of any restructuring. The final QfRRL shall b¢ binding on the 
ORA and its successors, absent a showing as described in Section 7.b .. below. 

Follo\S.ing the issuance of a tentative or final QFRRL, the UtiHty shaH cooperate 
\\ith ORA in providing prompt respOnses to data requests regarding the 
restructured contract (or which a tentative or final QFRRL has bten issued. 
However. follo\\1n£ issuance of a final QFRRL. such d<1ta requests shall be 
limited to those that ORA believes in good faith are required to m~e a shO\\ing 
of the type described in Section 7.b ~erow. 
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ATTACHMENT A 

7. -Commission's Approyal FolIoVoine the IssuJ~-ce ofa Final OFRRL 

a. Application 

The Utility shall submit general tenns oftbe restructuring, as weU as the finaJ 
QFRRLt.~ln the next available ECAC application (including One covering a prior 
record period but which has not yet been filed) Or successor i~asonableness 
application or under separate application, either individually Or bundled \l.ith ot11er 
res true turing s. Unless the restructuring \'r'3S previousJy submitted in an ECAC 
application (or succe$S()r reasonableness application). the restructuring may be 
submitted in a separate individual Or bundJed application jf such application is 
filed within twelve months of the issuance o(the QFRRL. 

The Utility shaJl include in its submission to the Commission aU infonnation 
provided to ORA during >the QFRRL process and a c~py of alJ \\ritttn objections 
received within the time period specified in SectiOn 2 aoove from third parties, 
which objections shalJ become part of the record. 

b. Commission Consideration of the RestnKturing and Presumplion of 
Reasonableness 

The Utility shaH tetain the burden ofproofin esbblishing that timely third party • 
objections submitted under the provisions ofScttion 2 above do not establish 
grounds for disapproving the proposed restructuring. Except (or issues as to 
which the Utility retains the burden o(proofundet the preceding ~nten(e, since 
public notice of the tentative QFRRL has bt-en provided and consideration has 
liten given to the comments, if any, received at and following the COmment 
conference, the restructuring shaU be ptestuned to be reasonable and shall be 
approved by the Commission. ORA and other parties who did not submit timely 
objections in accordance with Section 2 sha.ll have the burden of proof in 
rebutting this presumption by showing that the infonnation submitted by the 
Utility in support of the QFRRL \\-'as materially inaccurate or misleading. based 
upon infonnation knoYrn, or which should have been knO\\n, to the Utility at the 
time the information \10<15 submitted. 

In addressing the reasonableness of the proposed restJu(turing, the Commission 
may either I) issue reasonableness findings specific to the restructuring if 
submitted in ECAC or its successor, Of submitted in a separate application either 
indiyidually or bundled \\ith other restructurings as appropriate or 2) issue general 
reasonableness of operations findjngs for the entire ECAC proceeding or its 
successor. 

Encl. of l~ttaciY.-cnt l\. • 
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Revised Exhibit A 

RESTRUCTUlUNo ADVICE LE'lTER FILING <-HALF") PROCEDURE 
FOR REVIEW OF QF CONTRACT RESTRUCTURINGS 

1. The utility will submit a restructuring advice letter to the 

CoIIllIlission's Energy Division which \\ill contain the essential in1'ormation 

necessary t.o estabHsh the reasonableness of the proposed volWltarily 

negotiated QF restructuring. Each such filing, and all protests, respOnses 

and replies «Ineerning the filing, shall indicate a pOstal address and (where 

appropriate) a FAX number Or c-mail address at which the advice lett~r filer. 

protestant or respondent, agrees to receive ~ubsequent dOCUIIlents and 

notices relevant to the advice letter .. Each such filing will ~ reported in the 

Daily Calendar. 

2. Service of the restructuring advice letter shall be as follows: 

On or before the date a restructuring advice letter is submit«ld 

for filing, and unless otherw:ise directed by Commission order, the 

utility shall serve the restructuring advioo letter (1) on the Consumer 

Services Division and the Of'fice of Ratepayer Advocates (service on 

t.hese parties may be made by Internet); and (2) on the utility's 

restructuring advice l~tter service list and any other third partie-s as 

specified by the Energy Division, other Commission order, or statute. 

The utility's restructuring advice letter service list shall include 

the postal and ~·mail address, as appropriate. of persOns On the list. 

lVi9S311O.UO 1 
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ATTACHMENT B 

The utility shall include on the requested list any person that requests 

such incfusion and may periodically confirm the desire of any 

currently listed person to remain On the list.. 

After the filing of' a restructuring advice letter, and pending its 

disposition, the utility shall promptly provide a copy of the advice 

letter to anyone so requesting. Sudl provision shall be without charge 

to anyone who is a current cust6met for utility services from the 

utility, ot to anyone receiving the advice letter by lnternet. 

3. The restructuring advice letter shall contain the following 

categories otlnformation, including all relevant work papers and other 

relevant supporting documents! 

8. 

b. 

c. 

d. 

e. 

f. 

Identification of the QF; locatioil of the QF's generating 
facility, briefdeseripti(m oftha generating facility siz.e, 
typo ofte¢llllology and other pertinent or unique 
characteristics. . 

Ownership of the QF project and related companies, 
including affiliate relationships of the parties involved in 
the transaction, if any. 

A detailed description of the historical operational 
performance oftha project, including historical production 
and compliance with performance and efficiency 
monitoring standards. 

A summary of the proposed contract restructuring. 

A summary of the ratepayer benefits. 

A description of any significant, pending legal Or 

regulatory disputes betwe~n the Utility and the QF, and 
their resolution Or status. 

2 
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g. An assessment of the QF's projected economic and 
operational viability under the existing contract. 

h. A detailed description of ratepayer benefits, shareholder 
incentive. and sensitivity analyses. 

i. A copy of the QF's existing contract, including any 
amendments. 

j. A ropy ofth~ executed Or unexecuted restructured 
agreement for which approval is sought and copies of all 
related agreements between the QF and the Utility. 

4. The pubUcly available versiOn of the restructuring advice lett~r 

may be redactEd to delete the following types of confidential information. 

which redaction would be approved in advance by the Commission in its 

orders authorizing the use of the advice letter prOcess: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

LW98JHO.I30 

The schedule of any restructuring payments to be made to 
tha QF, including the total amount thereof. . 

The Utility's non-public projection ofteplacement energy 
and capadty costs. 

The Utility's l>rojection o(future production by and 
payments to the QF under the existing contract. 

Non.public financial and operating data provided On a 
confidential basis by th~ QF to the Utility. 

The Utility's assessment of the QFs financial and 
Operating viability under the existing contract. 

The Utility's analysis ofra~payer savings under 
expectedJ best case and WOrst case scenarios (except that 
the projected range ot savings under each scenario shall 
no~ itseltbe deem~d confidentiaJ). 

Portions of restructuring agreements that ate deemed to 
be confidential by the parties and which. Unlade public, 
would place the Utility and/or the QF at a dlmpetitive 
disadvantage. 

3 
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h. Other information which constitut~s a ptotectable trade 
secret of a party Or which, ifpubJicly disclosed, would 
place the Utility or the QF at a competitive disadvantage. 

6. The restructuring advice letter shall only take effect upon 

Commission approval. 

6. Any person may protest Or respond to a restructuring advice 

letter as follows: 

\Vithin 20 days after the date that the advice letter is reported 

in the Daily Calendar, the protest or respOnse shall be subInitted to 

the Energy Division and served On the same day on the utility flling 

. the restructuring advice letter. After filing a protest, and pending 

disposition of the restructuring advice letter, the pro~stant shall 

promptly provide a. copy of the protest to anyone so requesting. 

A restructuring advite le~r may be protested on one or mOre of 

the following groWlds: 

a. The utility did not prOperly serve Or give notice of the 
restructuring advice letter; 

b. The relief request.ed in the restructuring advice Jetter 
would violate statute or Commission order; 

c. The restructuring advice letter oontains ma.oorial ~rrors, 
or does noftollow the CoDlDlission's approved 
methodology, ifany. 

In addition, a restructuring advice letter may be prot~sted on the 

grounds that the proposed restructuring is unjust, un.reasonable, or 

4 
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discriminatory, provided, however, that a restructuring advice letter is 

not subject to protest on these grounds where such prQtest would 

re4uire relitigating a prior order of the Commission. 

The utility filing the restructuring advice letter shall reply to 

each protest and may reply to any response. Any such reply shall be 

submitted to the Energy Division not later than five business days 

after the last day to serve a protest or response, and shaH be served Qn 

the same day on the person making the protest or response. Irthere 

are multiple protests or responses to a restructuring advice letter, the 

utilitys reply may be to all such protests and responses. 

The Energy Division may consider a late-filed protest Or 

response. If the Energy Division considers a late-filed protest or 

response. it shall notify the utility filing the restructuring advice 

letter, and the utility shall have five business days from the date of 

issuance of the noti~ within which w reply to the late·filed protest Or 

response. 

1. The utility filing the restructuring advice letter may make 

minor revisions or corrections to th~ filing at any time before the effective 

date by filing and serving a supplement Or substitute sheet. The utility shall 

\ .. ithdraw the advice letter without prejudice in order to make major 

revisions. Supplements, substitute sheets, and withdrawals shall be filed 

5 
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and served in the same manner and On the-same persons as was the original 

advice lett~r. 

MinOr revisions do not autonUttically eXtend th~ protest period. 

The Energy Division On its own Ili6ti~D or at the request or any persOD, may 

issue a notice extending the protest period. /my protest during the extend~d 

period shall be confined to the substance oftha revision. 

8. A 6upplem~nt to a restructuring advice letter may be used to 

make min6r revisioDS. The tollowing revisions ate examples otwhat 

commonly, but Jiot necessarily, qualify as minor: a modification in response 

to a pro~st: a language clarification: Ora later effective date. The 

supplem.ent shall bear the same identifying number as the original advice 

let~r but shall have a letter suflix • A- tor the first supplement, -n. tot the 

second supplement, etc. 

9. UpOn ctJmpletion of the prote-st, response and reply period, the 

Energy Division Will have 40 days within which to review the propOsed 

restructuring to determine whether the information provided under 

paragraph 2 above and in response t() any protest establishes that the 

proposed restructuring is ~asonable under the Comtnission's standards and 

should be approved. When such review has been comple~. and within such 

40·day p~riod, the Energy Division will prepare and submit to the 

Commission for C(lDsideration at the Commission's nen public meeting which 

is at Jeast 10 days thereafter a proposed resolution either approving Or 
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rejecting the restructuring advice letter. (To facilitate this process, the utility 

may submit a propOsed form of resolution as part of the advice letter 

package.) A proposed resolution approving the restructuring advice letter 

shall make at least the following finding: 

(a) That the restructuring is reasonable; 

(b) That all payments to be made pursuant to the 
restructuring shall be recovered by the utility 
through its Annual Transition Cost Proceeding Or 
other mechanism authorized by the Commission. 
subject only to the utility's pnldent administration 
of the restructuring agreement. 

Th~ CoDinlission may then adopt the proposed resolution Or modify it in 

whole or in part. Mer the Conunission has acted on the resolution. its action 

will be reported in the Daily Calendar and the resolution will be served on 

the utility filing the restructuring advice letter, the a£rected QF and On any 

person filing a protest Or response «> the restructuring advice letter. 

10. Pursuant to Public Utilities Code Sections 1731 to 1736 Nld 

Rules 85 to 86.7 of the Commission·s Rules of Practice and Procedure, the 

utility filing the restructuring advice lett(\r. the affected QF. or any person 

filing a protest to the restructuring advice letter may apply for rehearing of a 

resolution approving or rejecting the restructuring advice letter pursuant to 

paragraph 9 above. The applkation for rehearing shall set forth specifically 

tbe grounds on which the applicant ccnsiders the resolution to be unlawful. 

lW~l?O.t3o) 7 
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Other than the affected QF, a persOn filing a response does not have standing 

to apply for rehearing. 

The application for rehearing shall be submitted to the 

Commission's Docket Office, which will assign a docket number to the 

application, and with the Energy Division. If the applicant is the utility 

. filing the restructwing advice letter, it shall serve all persons filing protests 

or responses ro the restructuring advice letter. If the applicant is the affected 

QF or a persOn fiUng a protest, the applicant shall senre the utility and all 

other persOns filing protests Or responses to the restructuring advi~ letter. 

11. frthe Commission's final resolution does not approve the 

proposed restructuring in its entirety, then the terms otthe agreement 

between the utility and the QF will determine whether or. not the 

restructuring effort will terminate or whether the proposed restructuring will 

be resubmitted tor consideration through a formal applicau()n process. Also, 

subject W its agreement with the QF, the utility will have the right to 

withdraw a restructuring advice letter without prejudice at any time prior to 

C<lmmission action on the draft resolution prepared by the Energy DivisioD, 

Or to pursue a formal application process in lieu of the advice lett~r 

procedure. 

12. Nothing in the restructuring advice letter filing procedure shall 

preclude the utility from eJecting not to use the advice letter process. 
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CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to th~ COrnnllssion*s Rules ofPractlce 

and Procedure, I have this day served a true copy of NOTICE OF FILING OF 

REVISED EXHmIT ·A" TO JOINT COMMENTS ON THE DMFr 

DECISION OF AlJ JANET L. ECONOME On all parties identified On the 

attached service Jist. Service was effected by meafts indicated ~low; 

~ Placing the copies in pro~rly addressed sealed envelopes an~ 
depositing such envelopes in the United States mail with 

first· class postage pr~paid (Via First Class Mail); 

o Placing th~ copies in sealed envelopes and causing such 

envelopes to be delivered by hand to the offices of each 

addresse~ (Via Courier); 

o Transmitting the CQpl~s via facsiInlle, modem, Or other 

~lectronic means (Via Electronic Means). 

Execnl<!d on November ~CL,I) 

PaUIaAlTiOi; 
PROJECT ANALYST 
SOUTHERN CALIFORNIA EDISON COMPANY 

2244 Walnut Grove Avenue 
Post Office Box 800 
Rosemead, California 91770 

f...'r.o of It.ttadrent r. 


