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OPINION

1.  Summary
This application was originally fited by Pacific Bell Communications (PB Com or

applicant), an affiliate of Pacific Bell. This order grants a motion by applicant for
an amendment to its application to substitute Southsvestern Bell
Communications Services (SBCS) as the applicant in this proceeding, subject to
the same commitments made by PB Com and the same obligations placed ilpbn :
PB Com. T his decision grants a cerlificate of public convenience and necessity
(CPCN) to SBCS to provide long distance service in Cél_ifomia upéﬁ attaining
approval to do so from the Federal Com'm;unica"tiohs Cor‘r\missio’ﬁ (FCC), We
grant applicant’s request tolwi_th';.i'raw that part of its appliceition séeking

authority to operate as a local exchange carriet in competition with Pacific Bell.

Applicant also is granted authority to provide local toll service, with sonte

festrictions on its request to be authorized to ¢onstruct facilities for local toll
service. Following our own and FCC guide‘lines, we will permit Pacific Bell to
joint market the services of its long distance affiliate, using customer records
where appropriate, in order for consumers to take advantage of one-stop
shopping for all or most of their local toll, long distance and other telephone
services. We adopt appropriate safeguards in this process to deter
anticompetitive practices. We also impose an audit requirement to assist
applicant in its compliance with the Commission’s affiliate transaction rules. This

proceeding is closed.
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2.  Introduction

PB Com is a California corporation, wholly owned by Pacific Telesis,' and
is an affiliate of Pacific Bell. PB Com was formed to be the long distance carrier
for Pacific Telesis. SBCS is a wholly owned subsuinary of SBC Communications,
Inc. A separate company is required because the 1996 Telecommunications Act’

requires that the entry of Bell operating companties, such as Pacific Bell, into the

in-region long distance market must occur through a fully separate éffiliate.’ The

separate affiliate fequitén{ent xi#ill‘expir'e threé years after applicant begins
service, unless the time period is extended by the FCC, and applicant at that time
presumably could be merged into Paciflc Bell.!

To begin long dtstance service, appllcant must obtam aulhonty both from
this Commission and from the FCC., In this applicat;on, applicant secks a |
certificate of 'pub]ic convenience and necessity under Public Utitities (PU) Code
§ 1001 to provide interLATA, in_traLA‘I‘A,’and_ local exchange telecommunications
services throughout California® After ‘hearings, PB Com announced that it was
willing to forgo its request for local exchange authority because, in its view,

recent FCC rulings make that authority unnecessary.

' By Decision (D.) 97-03-067, a merger of Pacific Telesis Group with SBC
Communications, Inc. was authorized. The merger was consummated on April 1, 1997,
*Pub. L. No. 104-104, 110 Stat. 56, 47 U.S.C. §§ 151 et seq.

*47 US.C. §272(a)(1).

‘47 U.S.C. § 272(1)(1). -

*“LATA” is an acronym for Local Access and Transporl Arca. With divestiture of the
American Telephone and Telegraph Company in 1984, the territorial United States was
divided into 163 geographic units, or LATAs, which in turn were divided among the
22 Bell operating companies created in the divestiture. Telephone calls within a LATA
are called local exchange calls or intralLATA toll calls (when a toll is assessed).
Telephone calls betiveen LATAs are called intetLATA calls.
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The application is criticized by long distance companies and by two
consumer orgaliizations. They argue that applicant’s intended reliance on Pacific
Bell to assist the new long distance service must be restricted in view of Pacific
Bell's near monopoly status in local exchange service. Applicant argues that it
and Pacific Bell must be able to market aggressively if applicant is to compete
against entrenched long distance companies.

Most of the evidence in this proceeding has dealt with proposed
restrictions on applicant’s new sérvice. According to applicant, an FCC order
issied on December 24, 1996, rules against most of the restrictions. Opponents
disagree, arguing that the FCC order and a ¢companion order in CC Docket
No. 96-150 leave to the states the authority to deal with most of the issues before -
us in this proceeding,

An overview of the issues and arguments of the parties is set forth in
Attachments B and C to this opinion. Attachment B is applicant’s listing of
restrictions proposed by other parties, along with applicant’s analysis of the
effect of FCC orders on those restrictions. Attachment C was prepared by the
consumer organization The Utility Reform Network (TURN). TURN presents
what it believes to be the competitive advantages enjoyed by Pacific
Bell/applicant, by AT&T, and by competitive local exchange companies. TURN

.argues that the competitive analysis shows an overwhelming advantage for
Pacific Bell/applicant and should form the basis for .onsideration of restrictions

on applicant.

* Implementation of the Non-Accounting Safeguards of Sections 271 and 272, CC Doéket
No. 96-149, First Report and Order and Further Nolice of Proposed Rulemaking

(December 24, 1996).
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3. Procedural Background
PB Com filed its application on March 5, 1996. Protests were filed by the

California Telecommunications Coalition, representing long distance carriers and

others ’; the Association of Directory Publishers, and the Commission’s Division

of Ratepayer Advocates, now the Office of Ratepayer Advocates (ORA).
Following a prehearing conference in May 1996, the parties met at the

direction of the Administrative Law Judge (ALJ) in an attempt to define and

narrow the issues. A further prehearing conference in July-led to a schedule for
| submission of prepared testimony and for hearings.

An early question was whether this proceeding was the proper forum for
the Commission to considet whether Pacific Bell has complied with an FCC
competitive checklist for unbundling, dialing parity, reciprocal compensation
and resale of services to competing - arriers.! The Commission is to advise the
 FCC of Pacifi¢ Bell’s compliance or noncompliance at the time that PB Com seeks
FCC approval to begin long distance service.

On August 9, 1996, the parties were advised by a Managing
Commiissioner’s Ruling that over-all compliance with the competitive checklist
would be considered in another forum, drawing participants from the Local

Competition and the Open Access and Network Architecture Development

7 The Coalition includes AT&T Communications of California, Inc.; California
Association of Long Distance Telephone Companies; California Cable Television
Association; MCI Telecommunications Corp.; Sprint Communications Co., L.P;
Teleport Communications Group, and TURN (The Utility Reform Network).
*47 U.S.C. § 271(c)(2}(B), (d)(2)X(B).
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proceedings.” The ruling stated that the Comimission also would consider in that
' forum Pacific Bell compliance with PU Code § 709.2, also known as the Costa Bill.
Notwithstanding the ruling, parties were advised that facts developed in
this proceeding would be-weighed against requirenients of the
Telecommunications Act, the Costa Bill and other .pr(’)vislo‘ﬁs of ihe PU Code.
Ten days of hearings were conducted between DeCember 2 and
December 19, 1996. The Commission heard from wﬁnesses represenhng
PB Com; Pacific Bell; Pacific Telesis; ORA, MCI TeleCommunicatlons Corp.
(MCI); AT&T Communications of Ca!lfomia, Iné¢. (AT&T), California Cable
Television Association (California Ceib'le');‘.Sprint Cdmmunicaﬁohs Coﬁ,- L.P..
(Sprint); and TURN. The Corrimission teceived 110 exhibits into évidence,
including 46 exhibits which the pa’rr'ti'es agfééd would be sealed because they

contained information deemed to be proprietary.

Concurrent opening briefs Wé;'e'filed by the parties on January 31, 1997,

Reply briefs were filed on Feb_ruary-l‘i, 1997, at which time the application was

- deemed submitted for decision. On March 6, 1997, California Cable, AT&T and
MCI petitioned to reopen the proceeding to receive a Pacific Telesis declaration
and to 'per'mit limited additional briefing. By AL} Ruling dated March 21, 1997,
official notice was taken of the declaration and limited briefs were permitted,
with the final briefs filed on April 4, 1997. After additional briefing in May 1997,
the Proposed Decision of the ALJ was released to the parties in May 1997.

The Proposed Decision approved the application. However, it imposed a

requirement that the marketing of appiICat\t's services by Pacific Bell must be

* The Local Competmbn proceeding Is Rulemaking (R.)95-04-043/ Order Insnmlmg
Investigation (I.) 95- -4-044; the Open Access and Network Architecture Development
proceeding is R.93-04-003/1.93-04-002.
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conducted by a sépar’ate sales force which would not have access to or use of the
CPNI of Pacific Bell. In July 1997, an Alternate Decision was released by
Commissioner Duque. The Alternate Decision eliminated the requirement for a
separate sales forc¢e within Pacific Bell, relying instead on the use of scripts and |
sequencing to ensure that customer were properly informed of their rights
respecting CPNI.
| Both deasions reCOgmzed the FCC’s stated mtention to evaluate issues
concemmg use of CPNI in CC Docket No. 96-115, and held open the possibility
that the FCC mlght produce a different method of handling CPNI concerns. On
August 29, 1997, PB Com filed a motion asking that the Commission withdraw
 the Proposed and Altema'té d'eéisrion's from the public agenda pehding results of
. theFCC proceeding. The motion for withdrawal was granted, and the two

dééisiOns were withdrawn on October 15, 1997. :
The FCC feleasedits 'order dealing with CPNI on February 26, 1998.

| Applicant filed a motion on April 17, 1998, asking the Commission to reopen the
- record to consider !hé FCC order, along with a separate motion éeeking authority
.~ to substitute SBCS for PB Com because of the merger of Pacific Telesis Group into
SBC Communications, Inc. A Prehearing Conferrence to consider these motions
was held on June 25, 1998. On July 2, 1998, Assigned Commissioner Neeper
ruled that further evidentiary hearings were not necessary. He invited the
parties to brief the issues of the substitution of parties and of the FCC’s ruling on
CPNI and joint marketing.
Briefs were filed on August 25, 1998, by SBCS, AT&T, MCI, California
Cable, the ICG Telecom Group, Inc. (ICG Telecom), ORA, and TURN. Reply
briefs were filed on Scptémber 11, 1998.
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4, Regulatory Requirements

Federal regulatory requirements for long distance service by an affiliate of
Pacific Bell are addressed in § 272 of the Teleconmnumcahons Act. Section 272(a)

- of the Act provides thata Bell operating COmpany such as Pacific Bell may only

offer interLATA long distance service in its own reglon through a separate
affiliate. Section 272(b) sets forlh structural and transachonal reqmrements
applicable to these compantes. Specnhcélly, § 272(b) states that, “The separate
affiliate required by this section:

(1) shall oper‘ate independéﬁily’ from the Bell oljeiating c’om‘péhy’;

(2) shall maintain books, reCOrds, and accounts in the manner
prescribed by the [FCC] which shall be separate from the books,
records, and accounts maintained by the Bell operahng company of
which it is an affiliate; o

(3) shall have separate offxcers, dnrectOrs and employees from !he
Bell operating company of whlch itisan afﬁhate,

(4) may not obtain credit under any arrangement that would permit
a creditor, upon default, to have recourse to the assets of the Bell

operating company; and

(5) shall conduct all transactions with the Bell operating company of
which it is an affiliate on an arm’s length basis with any such
transactions reduced to writing and available for public inspection.”

Section 272(¢) sets forth non-discrimination safeguards applicable to Pacific
Bell in its dealings with an interLATA affiliate such as PB Com. Those

safeguards state that “a Bell operating company:

(1) may not discriminate between that company or affiliate and any
other entity in the provision or procurement of goods, services,
facilities, and information, or in the establishment of standards; and
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(2) shall account for all transactions with an affiliate described in
subsection (a) in accordance with accounting principles designated
or approved by the [FCC].”

Section 272(9), entitled “Fulfillment of Certain Request's,” sets forth four
additional provisions apphcable to Pacific Bell and PB Comi. Those provisions

are that a Bell operatmg company:

(1) shall fulfill any requests froni an unaffiliated entity for telephone
exchange service and eXchange a¢cess within a period no longer
than the period in which it provides such telephone exchange
service and exchange access to itself or to its affiliates;

(2) shall not provide any facdnhes, services, or information
Concemmg its provision of exchange access to the affiliate described
in subsection (a) unless such facilities, services, or information are
made available to other providers of interLATA services in that
market on the sante terms and c¢onditions;

(3) shall charge the afﬁhate descnbed in subsection (a), or lmpute to
itself (if using the access for its provision of its own services), an
amount for access to its telephone exchange service and exchange
access that is no less than the amount charged to any unaffiliated
interexchange carriers for such service; and

(4) may provide any interLATA or intraLATA facilities or services
to its interLATA affiliate if such sérvices or facilities are made -
available to all carriers at the same rates and on the same terms and
conditions, and so long as the costs are appropriately allocated.”
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4.1. PU Code Requirements
The PB Com application also must be weighed against requirements
of the PU Code, particularly those sections added by the Costa Bill. PU Code
§ 709.2(c) requires that the Commission, before authorizing interLATA long
distance competition in a proceeding like this one, shall have determined:

(1) that all competitors have fair, ndndiScriminatory, and rimtually
open access to exchanges

(2) that there is no anticompetitive behavior by the local exchange
telephone corporation, including unfair use of subscriber
information or unfair use of customer contacts generated by the
local exchange telephone corporation’s provision of local
exchange telephone service. =~ =

(3) that there is no improper cross-subsidization of intrastate
interexchange telecommunications service.

(4) that there is no substantial possibility of harn\ to the competitive
intrastate interexchange telecommunications markets. ‘

5.  Should SBCS Be Substituted for PB Com
PB Com has moved to amend its application, asking that the requested

certificate of public convenience and necessity be issued to SBCS, a wholly
owned subsidiary of SBC Communications Inc., rather than to PB Com. SBCS
will do business and provide long distance service in California as “Pacific Bell
Long Distance” instead of “Pacific Bell Communicalioné." There are no changes
proposed in the application other than the substitution of SBCS for PB Com and
revisions of exhibits to reflect information about SBCS. The amended application
reflects the fact that applicant withdrew its request for local exchange authority

at the close of hearings.
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Before the merger, both Pacific Telesis Group and SBC Communications
Inc. had established separate long distance subsidiaries in order to comply with
Section 272 of the TéleccmnlxuhiﬁétiOns Act of 1996." PB Com is the subsidiary
established by Pacific Telesis Group; SéCS is the subsidiary for SBC
Communications In¢. The Commission reviewed and approved the merger in
Decision (D) 97-03-067, 177 PUR4th 462 (March 31, 1997)," acknowledging that
the two Cdmpénies plahnéa to enter the‘lon‘g distance ﬁlarket thrOug-h arsingle

company to capture the efficiencies made possible by merger. (177 PUR4th

at467.) , ,
Applicait states that it will provide service in Cal._i fornia thrbugh_SBCS and
will liquidate PB Co_'m{- Hea’dquafteré for the céiﬁpéﬁy will continue to be located
in Pléasé'\ﬁton,.jCa'lifom'i_a, at the PB Com l(‘)caﬁon. 'SBCS cssehtially has the same
personnel as PB Com. The financial caﬁatity of SBCS Is documented in a support
letter from SBC Communicatlons Inc. Applicants state that SBCS has obtained
certificates to provide long distance services from more than 40 other states. Both
inits mo»tion and at the Prehearing Conference on June 25, 1998, SBCS pledged to
be bound by the record and findings in this proceeding, to Coniply with the
Commission’s affiliate transaction rules, to honor all commitments made by B
Com, and to assume the legal responsibilities of a successor in interest to PB
Com.

For the most part, the substitution of SBCS for PB Com is unopposed by
other parties, provided our decision makes it clear that SBCS is stepping into the

shoos of PB Com and is legally bound to the same extent as PB Com in complying

“ pub. L. No. 104-104, 110 Stat. 56, 47 U.S.C. §§ 151, et seq.

"Under the decision, Pacific Telesis Group became a wholly owned subsidiary of SBC
" Communi¢ations Inc. Pacific Bell remained a subsidiary of Pacific Telesis Group. and a
second-tier subsidiary of the combined company.
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with Commission requirements, including affiliate transaction rules. AT&T
sought additional assurances; but it acknowledged at the Prehearing Conference
that it would be reassured if SBCS agreed that it was bound “directly and
indirectly” to the rules applicable to PB Com. SBCS acknowledged that it would
be so bound. ICG Telecom is the only party opposing the subsiitution of SBCS,
arguing that SBCS should be subject to discovery and cross-examination. ICG
Telecom''s argument is speculative, however, raising no material issue that has
not been dealt with in this proceeding.”

Our order today grants the motion to substitute SBCS for PB Com as the

~ applicantin this proceeding, making it clear that SBCS is bound directly and

indirectly in the same manner as PB Com by the Commission’s rules and -
regulations.” While the record discussion will refer to PB Com as the entity on
whose behalf the evidence was presented, the order will be directed to SBCS.

6.  Should There Be Restrictions on PB Com Authority?
The primary issue in this proceeding is whether PB Com should be

authorized to provide long distance and local toll service with no restrictions

beyond those already imposed by this Commission and by the FCC, or whether

additional restrictions are necessary to recognize the market power that Pacific
Bell enjoys as the provider of virtually all local exchange service and most

intraLATA service in its territory.

"' At the Prehearing Conference, ICG Telecom disputed Pacific Bell’s practices regarding
competitive access to CPNL. ICG Telecom acknowledged, however, that it had raised,
this issue in the Draft 271 Proceeding, consolidated dockets R.93-04-003/ 1.93-04-002
and R.95-04-043/1.95-04-044. | ,

" At the Prehearing Conference on June 25, 1998, SBCS through counsel agreed that it
would be bound “directly and indirectly” in the same manner as PB Com. (Prehearing
Conference Transcript, at 95.)
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PB Com argues that it already is constrained by federal and state
regulations, and that it needs all of the flexibility it can get to compete with the
dominant long distance carriers. Long distance carriers, jolned by ORA and
TURN, argue that Pacifi¢ Bell’s marketing power gives the Telesis companies an
unfair advantage that, unless constrained, will work to the long-term
disadvantage of consumers.

No party questions PB Com’s fmancnal and technical competence to
~ provide telecommumcahons services. Rather, critics of the apphcahon challenge
the claim of PB Com that its unrestricted entry inté the long distance and
intraLATA markets‘ will be in the public interest.

7. Position of PB Com | - |
Accmdmg to PB Com, the ev:dence in this proceeding demionstrates that

¢ompetition in the long distance market will benefit from the entry of PB Com.
B Com witnesses te_étifi_ed that the long distance market in recent years has seen
increased prices to consumers, despite reductions in access charges that are a
major cost factor for long distance service. |

PB Com witness Richard D. Emmerson, an economist, testified that the
long distance market is not fully competitive despite the presence of more than
100 service providers across the country and the passage of more than 13 years
since divestiture. He concluded that “PB Com’s entry could very likely improve,
perhaps significantly, the economic performance of the interLATA interexchange
market ” (Bx. 102, at 8-9.)

Robert Sofman, head of marketing for PB Com and a former marketmg
manager for AT&T, testified that today’s national long distance market is
dominated by three carriers (AT&T, MCI and Sprint), which collectively control
95% of consumer long distance revenue. He stated that these three carriers also

dominate the residential long distance market with 93% of the households.

-13-
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(AT&T and MCI state that more recent data from the FCC's report on Long
Distance Market Shares First Quarter 1998, issued on June 5, 1998, show that
AT&T, MCI and Sprint have 73.6% of ¢customer long distance revenue and 85.2%

of the nation’s presubscribed lines.) Sofman said that this domination exists
despite the presence of hundreds of “niche” competitors because of the major
carriers’ brand strength and their substantial adv‘ér’ﬁéiﬁg, attributés which he.
said PB Com will match. Referring to an AT&T _réte increase of 5.9% in

November 1996, and smaller increases by MCI arid Sprint at the same time,

Sofman said:

“I think it’s falr to say that... competltlon is rot resultmg in
downward pressure on price, and I think the recent pricing actions

~ of the three big carriers is evidence that there's not enough wgorous
competition to have sustained downwafd preSsure on price.”
(Transcript, Vol,, 4, p. 492.)

Daniel O. Jacobsen, PB Com regtnlatOry 'direc‘tor, testified that PB Com
intends to supplement the services provided by Pacific Bell, rather than compete

for business that otherwise would remain with Pacific Bell stating:

“It is not our intention to target any of our marketing or do any
promotions or do anything that would go after customers that
would be better served or ... be inclined to buy service from Pacifie
Bell.” (Transcript, Vol. 3, pp. 302-303.)

PB Com witnesses emphasized the importance of one-stop shopping, i.c.,
the ability to offer customers a bundled product of local, local toll and long
distance service. They stated that other carriers are offering bundled products
today, and that Pacifi¢ Bell, when authorized, expects to similarly compete by
selling PB Com long distance and local toll services with Pacific Bells local
exchange service.

Sofman lestified that PB Com will utilize a variety of nnrkelmg techniques,

including advertising and direct marketing, but that 50% to 60% of its new long

-14 -
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distance customers are expected to come from Pacifi¢ Bell sales efforts. Under
Commisston affiliate transaction rules, he said, PB Com would pay for the hme
spent by Pacific Bell representatives (at the higher 6f l’ully' distribltted cost plus -
10%, or market price) and will pay a 13% commlssion on sales W |
Jacobsen acknowled ged in his teshmony that Pacnﬁc Bell representahves
will make use of Pacific Bell subscnber rec(')rds in sellmg PB COm servlces 7
These records are called CustOmer PrOprletary Nehmrk Infc)rmatlon (CPNI), and :
: mclude data related to the quanhty, techmcal conﬁguration, type, destmahon and 1
amount of use of a subscrlber s telephOne SerWCe Jacobsen said that no such use B

of CPNI would be made w;thout first obtammg a customer s permissnon, that

e Paelflc Bell would use CPN I on behalf of PB Com but would not dlsclose CPNito

- PBCom wnthout Written authorization. He teshfled that Paaﬁc Bell has mtemal
procedures in place to prevent unauthorized use of a customer’s confidential

records.

7.1, Separate Affiliate Status |
Under the Telecomniunications Act, the long distance affiliate of a

Bell operating company must operate independently, maintain separate books,
have separate officers and employees, obtain no credit through the Bell company,
- and conduct all transactions with the Bell company on an armv’s-length basis,
with transactions reduced to writing and available for public i_nspeclioh." |
Further, in § 272(c) of the Act, Congress directed that a Bell company may not

discriminate between its affiliate and any other entity in providing services,

“PB Com cites the Commission’s affiliate transaction rules sét forth in D.86~Ql-l)26,
20 CPUC2d 237; D.87-12-067,27 CPUC2d 1, and D.92-07-072, 45 CPUC2d 109.
41 US.C. § 272(b).
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facilities and information. In § 272(d), the Act establishes audit procedures to
‘ensure that the Bell companies comply with these requirements.

PB Com witnesses testified that the company has been organized to
comply with the federal requirements. Michael Silacci, regulatory director for
Pacific Telesis, testified that PB Com also will operate in compliance with this
Commission’s affiliate transaction rules. He testified that these rules, stemuming
from Commission decisions in 1986 and 1987 involving other Telesis affiliates,”
include the following: |

* PB Com will phy the tariff rate for any service from Pacific Bell '
that is offered under tariff

* PB Com will pay the hlgher of fully distributed cost plus 10%, or a
market rate, for any Pacuhc Bell service not offered under tariff.

* PB Com will pay a transfer fee of 25% of the annual salary of any
Pacific Bell employee transferred to PB Com.

* PB Com will pay for Pacific Bell sales activities at the higher of
fully distributed cost plus 10%, or market rate, and an additional
13% on revenue for a successful sale.

* Pacific Bell will report to the Commission any pending sale or
transfer to PB Com of an asset with a fair market value in excess of
$100,000.

* Pacific Bell will seck advance approval by the Commission on any
guarantee of securities or debt obligations for PB Com. (Ex. 55 at
4-6.)

Silacci testified that, given the Comnission’s current ratemaking treatment

of Pacific Bell, in which rates are subject to price caps and essentially frozen,

" D.86-01-026, 20 CPUC2d 237; D.87-12-067, 27 CPUC2d 1.
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- there is no risk that Pacific Bell customers would pay higher prices as a result of

services provided to PB Com.

8.  Position of ORA
Through its witness, economist Douglas W. Elfner, ORA maintains that

restrictions must be imposed on B Com to prevent it from competing unfairly
for long distance business and draining resources from Pacific Bell that could
mean deterioratior_f of se'rﬁc_'e or higher rates for Pacific Bell ratepayers. ORA
recommends that the Commission apply a ratepayer indifference standard to
dealings between Pacific Bell and its affiliate. Specifically, ORA urges the

Commission to require that:

* Pacifi¢ Bell fully inform ¢ustomers on incoming calls of their right
to select a long distance carrier of their choice before Pacific Bell
markets the services of PB Com.

* PalelC Bell conduct a market study demonstratmg that PB Com
services will not financtally harm Pacific Bell.

* PB Com select a different and dissimilar name or be subject to
marketing restrictions on calls that it receives that were intended
for Pacific Bell.

* Non-tariffed services provided by Pacific Bell to PB Com be
limited to those that are critical or essential.

* Anindependent audit of transactions between Pacific Bell and PB
Com be conducted to ensure compliance with Commission orders.

* PB Com be regulated as a dominant carrier rather than a
nondominant carrier if ORA’s other safeguards are not adopted.

* PB Combe authonzed to provide only those local and/or
intraLATA toll services in Pacific Bell territory that it purchases
from Pacific Bell.
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* Pacific Bell demonstrate that it is not harmed in the transfer of an
employee to PB Com.

In support of these proposals, ORA presented evidence through Eifner
intended to show that Pacific Telesis has incéntives to subsidize PB Com at the
expense of Pacific Bell, that existing safeguards are ihadequa'te to fully protect
consumers and competition, that afaproval of PB Ccni’s‘éppliéation is likely to
reduce Pacific Bell revenues and cause its network to deteridr_ate, and that joint
marketing proposed by PB Com miay lead to inappropriate affiliate tfans‘actions.

Elfner testified that the likelihood of éfoés-subsidy is increased when one

company is regulatéd because of its monopoly status and a sister company is not

regulated. Price cap regulation of Pacifi¢ Bell has not eliminated this in¢entive,

he said, adding:

“The CPUC has established an 11.5% benchmark rate of return and a
ceiling rate of teturn of 15% for PacBell. Earnings between the
benchmark and ceiling returns are to be split evenly between
ratepayers and the Company. JPacBell and [the Pacific Telesis
Group) have incentives to shift or allocate costs to their regulated
operations that would be properly attributed to their competitive
ventures so that PacBell may avoid sharing any earnings above the
benchmark with ratepayers. Similarly, they have an incentive to
shift profits to operallons, such as those of PB Com, that may not
be subject to any earnings sharing.” (Bx. C-64 at12.)

Elfner stated that existing affiliate transaction rules did not anticipate an .
application like that of PB Com, where an affiliate would compete with its sister
company for intraLATA business. As subsidiaries of a common parent, Pacific
Bell and B Com have a shared objective - to maximize Telesis profits. Elfner
testified that Telesis internal documents show plans to “migrate” high value
customers from Pacific Bell to PB Com by offering one-stop shopping service.
Despite repeated discovery requests, he said;lhe Telesis Group has provided

ORA with no documented projections of toll revenues, customers or net income

-18 -
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expected to be lost by Pacific Bell as a result of PB Com’s activities. Internal

documents also show an intent, he said, to develop new services through PB

Com instead of Pacific Bell. Elfner stat'ed' ‘ '
“By offermg such services in PB Com and not PacBeli, [Pacnhc

Telesis) would be able to migrate customers requiring those
services to PB Com...” (Ex.C-64 at29.) :

 Elfnier noted that PB Com in its applic’alic‘m reserves the right to build its .

own facilities for local toll services, in addition to purchasing such capacity from
Pacific ;Béll.__. The risk of fa'cilities-barsed éervicé, he said,.is-'that Telesis would
pump resources into PB Com that otherwise wo'uld g0 to the Pacif ic Bell syéteni _'
Compehtors would be disadvantaged by such a tactlc, he said, since they rely on
Pacific Bell facilities for their resold services.

ORA recommends that should its proposed safeguards not be ad0pted PB
“Com be tegulated as a dominant carrier, like Pacific Bell, rather than as a
nondominant carrier, like all other new long distance contpanies. It cited Elfner’s
testimony that pricé ﬂooré for PB Com services are necessary to be sure that
PB Com services are not subsidized and priced below cost. Without dominant
carrier status, or sihiilar restrictions, Elfner testified that PB Com will have the
incentive and opportunity to leverage Pacific Bell’s market power in its own

behalf and to engage in anti-competitive activity.

9.  Positlon of AT&T and MCI
In a joint brief, AT&T and MCI urge the Commission to adopt restrictions

on PB Com to curb potential misuse of what they term the “enormous market
power” of Pacific Bell. AT&T and MCI witnesses testified that white local
exchange markets recently have been openéd to conpetition, entry into that
market ivil_l be slow. Nina W. Cornell, an economist and former FCC official,

estimated that it will be at least five years before most California customers have
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a choice of facilities-based local exchange carriers. Pacific Bell has 94% of
intraLATA local toll residential customers in its service arca. AT&T’s witness,
Nicholas S. Economides, testified that Pacific Bell also enjoys a monopoly in the
provision of access service, the service that long distance carrfers need from
incumbent local exchange carriers to originate and terminate long distance calls.

AT&T and MCl présénted evidence showing that most of the officers and a
majority of employees of PB Com have transferred from Pacific Bell jobs, and that
PB Com has contracted with Pacifi¢ Bell for network engineering services.
AccOrdmg to the interexchange carriers, the récord also demonstrates that I’acnflc
Telesis is ¢oordinating the relationship between Pacific Bell and PB Com,
selecting and managing the firms that will provide advertising and cdnc_lﬁct
market research. Relying on internél Telesis documents, AT&T clai'mé that
Telesis has taken an active role in deterimining the markets that each of its

affiliates will pursue.

Cornell testified that because Pacific Bell serves as the administrator for

»

long distance change orders for all carriers in its service territory, the danger of

competitive abuse is significant. She testified:

“If joint marketing were to take place in the manner described [by
PB Com), PPacific Bell would no longer be providing information on
interLATA carriers in a nondiscriminatory manner to end users.
This would constitute a very significant anticompetitive abuse of
the locat exchange bottleneck...To allow Pacific Bell to make...a
pitch for PB Com when customers call to establish [local exchange])
service, move service, or to change their cholce of aninterLATA
carrier would be a very unfair use of Pacific Bell contacts.” (Bx. 67,
at 8-9.)

Cornell recommended that Pacific Bell be prohibited from marketing
PB Com long distance service on incoming customer calis to establish telephone
service, to move service, or to change interLATA long distance carriers.

Moreover, she urged that Pacific Bell be instructed not to use customer

-20 -
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proprictary records on behalf of PB Com unless it was willing to share those
records with long distance competitors of PB Com.

AT&T, and MCI witnesses testified that the long distance market in
California already is highly combetitiv‘e, and that entry of PB Com, with
corporate costs 15% hlgher than AT&T s, is unlikely to affect prices on any

long-term basis..

E_conormdes urged that PB Com be regulated as a dominant carrier,

reasoning that it s'ha'res' 't'hvé same oivnerShip and interests of Pacific Bell and “can
utilize the near mOnopoly position of Pacific Bell in the local exchange market for
anti- compehh\fe purp05es mcludmg vertical pnce $queezes and Cross-

“subsidization.” (Ex. C-72 at18) In this manner, he said PB Com should be
'requnr_ed to pricé all sérvices above its costrof non-_access components, plus the

»‘-priCé for access paid by other carrlers. PB Com's price floor should be set at the
tariffed prices all carriers pay for wholesale local exchange and toll services, plus
the total-service long-run incremental costs PB Com incurs for other service
components.

The interexchange carrier witnesses also recommended that PB Com be
req‘ﬁir‘ed to follow the more detailed Part 32 Uniform System accounting method,
and that it be subject to an annual audit of its affiliated transactions. AT&T and
MCl also urged the Commiission to require that Pacific Bell's access charges be
priced at competitive levels, thus reducing what they termed a principal source

of cross-subsidization between Pacific Bell and its long distance affiliate,

10.  Position of TURN
TURN, representing residential and small business telephone users,

believes that PB Com will contribute little to long-run price relief for long
distance service and that its entry into local toll service may actually harm

consuniers by taking business away from Pacific Bell, which then ¢ould seck

-21-
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higher rates to compensate for the loss. TURN's two witnesses, Regina Costa and
Thomas J. Long, testified that Pacific Telesis internal documents show that
because Telesis costs are 15% higher than AT&T'’s, any gains PB Com makes in
the long distance market will be based on the market power of its affiliate, Pacific
Bell, rather than on competition based on efficiency or lower costs. In its bricf,

TURN comments:

“PacBell Comny’s public story...is that PacBell Comm will be a
separate affiliate that should be treated the same as any other new
player trying to break into the interLATA and intralATA markets.
The story also holds that PacBell’s customers have no reason to fear
any impact on PacBell resulting from PacBell Comm’s entry into
the marketplace. The applicant also insists that PacBell Comm will
be the tonic that the interLATA market needs in order to cure that
market’s competitive anemia.

“ Few cases have underscored as well as this one the value of
discovery and cross examination in testing the validity of an
applicant's assertions. Simply put, PacBell Comim’s cover story
crumbled in the face of cross examination and particularly when
held up against the *highly confidential’ internal documents that
disclose the [Pacifi¢ Telesis Group] family’s true intentions....[T]he
evidentiary record discloses that Pa¢Bell and PacBell Comm will
pursue a coordinated effort to exploit PacBell’s monopoly power as
much as regulators will let thent. The record shows that the
applicant has no substance to support its feel-good optimism about
the impact of its plans on PacBell’s financial health. Thanks to the
cvidentiary hearings, we now know that PacBell Conun’s plan for
success in the interLATA market depends not on cost or efficiency
advantages but on its plan to exploit PacBell’s monopoly power.”
(TURN Opening Brief, pp. 7-8.)

TURN's witnesses attacked the plans by which PB Com would joint market
its long distance service by having Pacific Bell customer service representalives

seek to sell such service on virtually all incoming calls to Pacific Bell. They stated

that Pacific Bell receives tens of millions of calls each year because of its position
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~ as a monopoly local exchange carrier, that unrestricted markeling of PB Com on
most of those calls would be an abuse of Pacific Bell’s niOnopoly power, and that
the planned use by Pacifi¢ Bell of customer records on behalf of PB Com would
discriminate unfairly against other long distance competitors.
" To cure these and other defects, Long made the following
recommiendations in his testimony:
* PB Com should be authorized to provide interLATA long distance

 service, but it should not be authonzed to prowde local eXchange
or intraLATA service: o

* 1f PB Com s pern‘utted to provide local or mtraLATA services,
such services should be regulated exactly as they would be
regulated if they wete provided by Pacifie Bell. (TURN also
supports ORA’s recommendation that no facilities-based local or
intraLATA service be authorized.)

* With respect to interLATA long distance service, PB Com should

be treated as a dominant carrier and required to establish price
floors that are based on total service long run incremental costs.

* Pacific Bell should be permitted to jointly market PB Com services
through mail and outbound telemarketing. On inbound calls to
Pacific Bell, joint marketing should be allowed only by a staff
separate and distinct from Pacific Bell service representatives. The
separate staff should have no more access to customer CPNI than
the marketing personne! of competing long distance providers.

* Customers should be advised of their rights to deny access to
CPNIL

11.  Position of ICG Telecom Group
The ICG Telecom Group presented no witnesses at hearing, but it

participated in discovery and in cross-examination, and it has filed opening and

reply briefs. ICG makes essentially four recommendations:
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1. In view of PB Com'’s decision to continue to seek authority to
resell the intralLATA toll services of Pacific Bell, the Commission
should take steps to ensure that Pacific Bell does not suffer
financial harm through the loss of high value customers to
PB Com.

. In order to ensure that PB Com does not benefit from
“discriminatory use of CPNI on its behalf by Pacific Bell, the
Commission should require Pacific Bell to use a separate staff of
customer service representatives when it engages in joint
marketing on behalf of PB Com. .

Based on PB Com’s statements that it expects to purchase
telecommunications services from Pacific Bell pursuant to tariffed
rates, the Commission should prohibit PB Com from buying
services or unbundled network elements from Pacific Bell
through special ¢contracts. :

. The Commission should recognize that Pacific Telesis will have
strong incentives to allocate PB Com costs to Pacific Bell, which
then can seek to recover those costs in the “NRF review” and
“franchise impacts” cases that the Commission may hear later
this year. Accordingly, the Commission should serve notice that
it will consider the costs and revenues of Pacific Bell and PB Com
as though they were a single firm.

ICG Telecom is particularly concerned that when PB Com acts as a reseller

of Pacific Bell's intraLATA toll services, opportunities for shifting costs to Pacific

Bell become available (so that costs stay within the new regulatory framework
mechanism, thereby limiting Pacific Bell profits and ratepayer sharing), while
opportunities for shifting revenues to PB Com are also increased (so that
revenues stay outside of the new regulatory framework sharing mechanism). If
the Commission does not implement safeguards, ICG states, it could “end up
with Pacific in dire financial circumstances pleading that it must have ‘regulatory

reform.’” (ICG Telecom Group Reply Brief, p. 12.)
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Like TURN, ICG Telecom also urges the Commission to require that joint
marketing of PB Com services be done by a separate staff of Pacific Bell customer
service representahves to prevent discrimination in favor of PB Com. ACCOI’dlng

to ICG ]omt marketing then would proceed in the following manner:

“If a ‘regular’ Pacific Bell CSR learns that an inbound caller wnshes
to discuss the selection of an interLATA service provider, the CSR
can: (1) provide an appropriate equal access messagé regarding the
customer’s right to choose an interLATA carrier from a randomly
generated list of carriers and/or (2) pror:ess the catler’s request for
a particular carrier (if such a request is made by the caller, and
then, and only then, if the customer has not selected an inter- and
intraLATA carrier or has indicated that he/sheé wishes to select or
learn more about the services of PB Com, (3) offer to refer the caller
(on the same call...) to a ‘specially trained Pacific Bell service R
representative’ who can discuss with the caller the rates, terms and
conditions of services offered by PB Com.” (ICG Telecom Group
Reply Brief, pp. 16 17.)

12, Position of California Cable Television
California Cable initially urged the Commission to find that the evidence

in this proceeding shows that Pacific Bell and PB Com will act in concert, rather
than on an arm’s-length basis, to assure maximum profits for their parent
company, Pacific Telesls. Because of this “symbiotic relationship,” California
Cable urged that dominant carrier regulation be applicd to PB Com, just as it is to
Pacific Bell, in order to curb potential abuses in providing equal access to other
carriers, preventing misuse of CPNI, and curbing joint marketing practices that
could be anticompetitive.

Following B Com’s announcement that it was willing to forgo its request
for local exchange authority, California Cable states that the need for dontinant
regulation of PB Com “is substantially lessened.” It continues, however, to urge

restrictions “regarding Pacific’s use of its monopoly bottleneck to misuse CPNI

and ignore [the] equal access requirement.” (California Cable Reply, p. 3.)

-25-
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13. Position of Sprint , _
Sprint presented testimony recommending lhat PB Com's intrastate service

offerings and rates be regulated under dominant carrier status, and that

PB Com'’s puichase of catrier access éefviéeé; wholesale services and unbundled
elements be at terms available to PB Com’s conipetitors. 'On cross-examination,
Sprint acknowledged that it has plans in place to enter tlié"Califo‘r’nia local
exchange market in competition wuh Pacific Bell After héarmgs closed Sprint
notified the Comnussmn on ]anuary 31 1997 that because of the FCC’s recent

order on Non-Accounting Safeg}lards, S_prmt had »Conduded that its in_tel‘es{s did
not require submission of briefs in this proceeding.

lIssues

14. Local Exchange Authonty |
PB Com initially sought authonty to prowde resold local exchange servlce,

as well as interLATA long distance and intraLATA toll setvice, in order to bundle
telephone services and offer customers one-stop shopping. PB Com witnesses
testified that having asingle telephone company fo‘r all services appeals to many
consumers, and that long distance carriers, particularly MCI, already are offering

one-stop shopping in certain California markets.

The FCC in its ordér on Non-Accounting Safeguards concluded that the
Telecommunications Act does not bar an affiliate like PB Com from providing
local exchange service, provided that the arm's-length requirements of § 272 of
the Act are not circumvented by a transfer of access facilities to the affiliate.” The

ECC also noted that state commissions could regulate affiliates offering local and

" FCC Order 96-149, 1 309.
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long distance service differently than they could an affiliate offering only long
distance service." | .

ORA, TURN and long distance companies opposed PB Com’s entry into
the local exchange market, arguing that such_ a move could mean ihcrease’d
income for Pacific Telesis as a whole, even though it would take reveniue away
from Pacific Bell. TURN conniiehted: :

“Such an outcome would be in the obvious mterest of the [Pacific

Telesis) shareholders, but contiary to the interest of PacBell’s

captive customers who llkely would be asked to pay higher ratés to
bolster PacBell's fmances “ (TURN Opening Brief, p. 19.)

Long distance carriers also presented evidence to show that Pacific Bell

already has difficulty in filling change orders for other carriers that seek to
provide resold local exchange SCI‘\’ICQ, atone time limiting such ¢changes to 400 a
day, increasing to about 2,000 per day five days a week carlier this year, as
contrasted with up to 80,000 daily intraLATA changes that Pacifi¢ Bell is able to
process because that procedure is more automated. AT&T witnesses said that
adding PB Com orders to switch local exchange customers could further
overwhelm Pacifi¢ Bell’s capacity, and could provide an opportunity for
preferential treatment of Pacific Bell's affiliate.

Much of this argument was made moot when PB Com announced in its
opening brief that it was willing to forgo its request for local exchange authority -
because, in its view, the FCC order on Non-Accounting Safeguards permits joint
marketing of PB Com services by Pacific Bell with no additional restrictions.
According to PB Com, this capability obviates its need to be a competitive local

exéhange carrier. PB Com cautioned, however, that its withdrawal of the request

*1d., 11 310, 311.
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for local exchange authority was premised on its not being “burdened with a host
of restrictive conditions which limits its ability to compete.” (PB Com Opening
Brief, p. 2.)

14.1. Discusslion
An applicant fora certi[icate of public convenience and necessity has

the burden of showmg that the public interest requires that we grant the
‘authority sought. (PM.TL Co (1938) 41 CRC 817.) The California Supreme Court
has stated that the Commission has “the duty to consider all facts that might bear
on” the public interest. (United States Steel Corp. v. Public Utilities Com. (1981)
29 Cal.3d 603, 608.) _ .

PB Com at hearing presented no evidence of the effect on Pacific Bell

(and Pacific Bell ratepayers) of PB Com competition in the local exchange arena.
Every customer switched from Pacifi¢ Bell local service to PB Com local sérvice_ |
would mean a reduction in revenue for Pacifie Bell (the difference between
collecting a retail rate and a reseller wholesale rate for that ¢ustomer). If history
is any guide, Pacific Bell would seck to offsct revenue losses through increased
rates or additional charges.

Confidential Pacific Telesis documents introduced into evidence
make it clear that the co}poration is at least aware that B Com'coul_'d offer
lower-priced packages of telephone services, including local exchange, to high-
value customers, while seeking additional charges for Pacific Bell services to
offset the loss of business to PB Com. Under such a scenario, Pacific Bell in effect
would be subsidizing its affiliate, potentially in violation of the cross-
subsidization prohibitions of the Costa Bill, PU Code § 709.2(c)(3).

The only justification PB Com offers for seeking local exchange
service is its enhanced ability to provide one-stop shopping for consumers who

want all of their telephone services provided by a single carrier. As PB Com’s

.28 -
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own witnesses testified, however, a customer’s perception of being served by a

single company essentially is achieved when Pacific Bell can jointly market its
own services and those of a long distance affiliate that shares the Pacific Bell
name.

- PBCom states that the FCC in its Non~Accountmg Safeguards order

has found that the Telecommunlcations Act not only permits PB Com to enter the

local e_xchange market but appears to prohibit state regulauons that would

prevent éuch _entf}?‘ While we do not agree with the {ﬁference that this

~ Commission is preempted in its authority to deny PB Com’s application to

“provide local telephone Service,’“ ftis not necessary for us to reach that
jurisdictional questlon

- We find that PB Com has in fact asked to withdraw its applicatxon
for local exdmnge authonty, and we grant that request. We re;ect PB Com's |
effort to condition its withd;awal on how the Commission deals with joint
marketing matters. T he Cominission’s jurisdiction to decide an issue that an
applicant has put forward for decision cannot be conditioned on whether the
applicant is satisfied with the Commission’s decision.

We find further that PB Com has failed in this proceeding to meet its
burden of showmg that public convenience and necessity require the granting of
local exchange authority. ORA and TURN, in particular, have presented -
evidence showing the likelihood that PB Com'’s entry into the locat exchange
market could cause substantial financial harm to Pacific Bell ratepayers, and

PB Com has failed to rebut that showing. Further, PB Com has failed to show

" Id., §1 312-315.

* The Commission, among others, successfully challenged an FCC order that
purportedly preempts state authority over certain aspects of intrastate telephone
service. See Catifornia, et al. v, FCC, et al. (8* Cir. 1997) 124 F.3d 934.
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effective safeguards that it would put in place to prevent loss of revenue by
Pacific Bell based on PB Conv’s local exchange offerings.

If such authority were to be granted in any subsequent proceeding,
we would be compelled on this record to regulate such authority under
dominant carrier regulation, as proposed by TURN and other parties, or to
condition such authority upon our approval of the study recommended by ORA
that would demonstrate that Pacific Bell’s net income would not be reduced as a
result of our action. The FCC has recognized the authority of individual states to

~ impose this type of regulation or condition, or both, on affiliated companies

* seeking to provide integrated telephone services.®

15. iIntraLATA Authority

PB Com secks authority to provide resold and facilities-based intraLATA
authority. Resold intraLATA capacitj' would be purchased from Pacific Bell at
terms available to any carrier, then marketed by PB Com in conjunction with its
long distance service. With facilities-based authority, PB Com could construct ité
own lransmission facilities to carry intraLATA traffic.

While the record shows that relatively little competition exists in the local
exchange market, there are, by contrast, hundreds of telephone carriers in
California seeking to provide long distance and intraLATA service. Qur decision
in the IntraLATA Presubscription Phase of the Alternative Regulatory
Frameworks proceeding requited Pacific Bell to make intraLATA equal access
(the ability to place local toll calls through another telephone carrier without

having to dial additional numbers) available to competing carriers at the time

* FCC Order 96-489, 1 317.
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that PB Com begins providing long distance service.” PB Com wilnesses testified
_ that their company must be able to bundle long distance and local toll service in
order to compete effectively.

Only TURN urged iitlt_iallj that the Commission deny intraLATA authority
to PB Com, and it acknowledged in its brief that such a ruling could conflict with
thé FCC’s Nt)ﬂ-ACCOllﬁﬁl\g- Safeguards order.” If the CQmmissiéh grants

intraLATA authority, 'I’URN urges that such service be regulated in the same

‘manner as Pacific Bell's intraLATA authority (with néw‘réguiatdry framework
pnce ftoor and pnce Ceﬂmg requirements) to prevent attempts to steer business
to PB Com in order to evade pru:e floor reqmrements

ORA does not object to PB Com’s apphcation for mtraLATA authOnty, but
it opposes PB Com’s requiest for facilities based authority, expressing a concern
that Pacifi¢ Telesis would construct new facilities for PB Com instead of
Pacific Bell. PB Ct)m witnesses testified that th.e'n'ew affiltetté has no intention of
constructing new facilities that would be redundant with thdse operated by
Pacific Bell. PB Com'’s director of regulatory and external affairs testified that he
anticipates no need for ¢onstruction of intraL ATA facilities in PB Com's early
years of operation, but he believes such autho‘rity would be useful if conditions
change.

The difficully with that, according to ORA witness Elfner, is that facilities-
based authority, if granted, would not be limited. Despite what PB Com intends

" ),.97-04-083, issued on April 23, 1997. A motion was recently filed by AT&T,
CALTEL, MCl and Sprint to modify D.97-04-083 to authorize intraLATA equal access
by February 8, 1999, whether or not PB Com has commenced offering long distance
service. See also AT&T Corp. et al. v. lowa Utilities Board, et al. (January 25, 1999; No.
- 97-826).

® FCC Order 96-489, § 312.
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at this time, ORA is concerned that open-ended authority in the intraLATA
market would tempt PB Com’s parent company, Pacific Telesis, to divert

resources from the Pacific Bell network to a PB Cont nelwork. Elfner testified:

“Under PB Con\’s proposal, PTG [Pacific Telesis Group] would have
an incentive to devote scarce capital resources to PB Com'’s
network, instead of PacBell’s. Diveérsion of capital from PacBell’s
network to PB Com’s may atlow PTG to retain high value
customers of PB Com, while also retaining PacBell customers that
are not as likely to be lost to competitors. As a result, investmentin -
PacBell’s network may be less than otherwise, thereby affecting
PacBell’s service quality and slowing the introduction of new
services.” (Ex.C-64, p.28.)

Elfner testified that a Telesis business plan describes new services that

would be offered by PB Com, rather than Pacific Bell. If such services were

facilities-based, he said, those capabilitics would apparently be available only to
" PB Com and its customers, and not to PB Com’s mmpétitors, since PB Com is not
required to make its services available for resale.

Sprint’s witness Purkey raised similar concerns, recommendihg that
PB Com be required to file for Commission approval when it seeks to construct
intraLATA facilities. Such a filing, Purkey testified, would permit the
Commission to monitor whether PB Com facilities were being built at the
expense of improvements to the Pacific Bell systen. |

On rebuttal, PB Com witness Jacobsen termed Sprint’s proposal “entirely

inappropriate.” He testified:

“None of PB Com’s competitors have to obtain approval before
constructing each specific facility. Under the price cap form of
regulation adopted in D.89-10-031, the Commission no longer
pre-approves Pacific Bell's construction because its new regulatory
framework/price-cap arrangement eliminates the need for
pre-approval of plant additions. It makes no sense for a
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pre approval process to apply to PB Com when the Commission
has already abandoned it for Pacific Bell.” (Ex.2, pp. 10-11.)

Jacobsen testified that the separate operating requirements and the audit

requirements imposed by the Telecommunications Act will prevent

inappropriate coordination of construction by Pacific Bell and PB Com.

15.1. Discussion
PB Com has presented persuaswe evldence that it can purchase
mlraLATA capacnty from Pacific Bell (on terims available to other carriers) and
‘ package that capacity with long distance service in an offering that can enhance
~ competition in the long distance and toll markets in California. No party except
TURN oppo'ses PB Com's entry into the intraLATA market, based on its plans for
reselling such service after purchasmg it from Pacifi¢ Bell,

' By contrast, however, PB Com has presented no evidence of a need
for facilities-based intraLATA authonty, other than a vague desire to have that
authority in the event that a need for intraLATA facilities develops. On
' cross-examination, PB Com witnesses could provide no example of intraLATA
facilities likely to be required in the early years of PB Com’s operation, with the
possible exception of tandem switches.

‘Balanced against that showing is ORA’s evidence, although for the
most part speculative, that facilities authority could provide an incentive for
Pacific Telesis to divert capital investment from Pacific¢ Bell intraLATA service to
PB Com intraLATA service, to the detriment of Pacific Bell and its ratepayers.
Similarly, competition could be affected, in that white Pacific Bell Is required to
make its facilities-based intralLATA service available for purchase by other
carriers, PB Com faces 1{0 such requirement.

Our order today grants PB Conv's request for authority to offer

resold intraLATA service. We reject the arguments of some parties that PB Com
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should be requiired to purchase intraLATA capacity only from Pacific Bell, since
that would impede the ability of PB Com to compete and to seck out the nost |
advantageous capacity agreement available in different parts of the state. Under
the Telecommunications Act, intraLATA capacity that PB Com can purchase
from a facilities-based carrier will also be available to PB Com’s competitors.

The original proposed decision i in this matter denied PB Com’s
request for facilities-based authonty for mtraLATA servme, wllhout pre]udlce to"
PB Com's rnght to renew that request if and when aneed for such authOnty
presented itself. In comments to the proposed decision, ho\vever, rB Com -

- argued that the record supports granting limited facilitiés authority in PaleIC Bell‘
territory, and unhmlted facilities authonty outslde Paciftc Bell’s franchise =
temtory PB Com states that this w0uld respond to the ob]echons of ORA and
Sprint that unlmuted authonty in Pacnfié Bell territory could cause Telesns to
construct facilities for PB Com at the exPense of facilities that would have been
built for Pacific Bell. '

On reflection, we have decided to grant this more limited request by

PB Com for facilities-based authority, since we believe that it will contribute to
competition, We note that reply ¢omments of other parties do not appear to
oppose the request, with the ekception of ORA, which opposes in-region
| IntraLATA authority. Accordingly, our order today grants facilities-based
intréLATA authority to PB Com outside of Pacific Bell’s franchise territory, and it
grants limited facilities-based authority within Pacific Bell territory. The Hmit
permlts construction of tandem switches and other network elements that will
permit PB Com to offer common features for both intraL ATA and interLATA
long distance services. However, PB Com is not authorized to construct
intraLATA transmissioiand end-office swltchmg facnlities in Pacific Bell’s

franchise territory pending a further showing,
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. Wenote that PB Com has complied with environmental
| requirements for facilities-based authority.” The environmental review process
for facilities-based authority can be the most time-consuming aspect of a request
for new facilities, and thus we do not anticipate an unreasonable delay in |
authorizing additional intraLATA facilities for PB Com if a legitimate need
develops and is prééénted tor ué By requiring that PB Com seek that authority at
the time it has spemﬁc plans for other facilities cOnstructlon, both the -
Commlssnon and other parhes will have an oppOrtumty to Welgh the request
based on actual construction instead of speculation of what ¢onstruction might
occur, - | |
16. InterLATA Long Distance 'sefvléé
| The Telecommumcations Act contemplates that Bell operating companies
may enter the long distance market through separate subsidiaries after meeting
substantial conditions. Hence, no party opposes PB Com'’s application to become
a long distance carrier, although virtually all partieé other than PB Com urge
restrictions on the marketing of that service.

PB Com wilnesses stated that their company, in_ilially, will provide long
distance service through capacity purchased from Sprint. However, PB Com also
seeks facilities-based interLATA authority so that it may provide long distance
service through its own switches and facilities. PB Com witnesses testified at
hearing that current plans are to add relatively few facilities, limited primarily to

tandem switches, until the company’s share of the long distance market grows.

PB Com witness Jacobsen testified that PB Com expects to have 1 million long

* Negative declaration recommended by the Commission’s Energy Division, Deciston-
Making Support Branch, dated January 13, 1997, on behalf of PB Com and seven other

Foolnole continued on next page
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distance customers after its first year of operation, or about 5% of California’s
interLATA revenues, if the company achieves its market penetration targets.

The timing of PB Com’s entry into the long distance market is prescribed
by the Telecommunications Act. First, the Bell company affiliate (PB Com) must
obtain state certification through a proceeding like this one. Next, the Bell
affiliate must obtain FCC approval to provide in-region long distance service.

The Act provides that a Bell operating company may provide in-region
long distance service through a separate affiliate if the FCC finds, as one optiOn,
that the Bell operating company has entered into a state-approved

interconnection agreement with a provider of exchange service.” 1f an

interconnection agreement is in place, the FCC then must find, after conéultvation

with this Commission, that Pacific Bell’s interconnection agreements meet the
rcquirements of a competitive checklist for unbundling, access to emergency,
operator and directory services, access to telephone numbers, number portability,
dialing parity, reciprocal compensation, and resale In California, the checklist
requirentents are being considered in another forum drawing participants from
the Comumission’s Local Competition and OANAD proceedings.

When ‘the statutory conditions are satisfied, the FCC then must determine
whether the service is broadly consistent with the public interest, consulting with

the Department of Justice in doing s0.” The FCC is required to make its decision

telephone carriers. By our order today, we adopt the recommendation as to the
facilities authorily granted.
547 US.C. § 271()(1)(A).
*1d,, § 271(c)(2)(B) and § 27l(d)(2)(B)
7 1d., § 271(d).




A.96-03-007 COM/JLN/ccy **

on Pacific Bell’s application within 90 days of the date on which the application is

made.” ,

The Telecommunications Act contains several provisions intended to
protect the Bell com"p'a'ni‘es; during this transition period. First, iﬁterexchange
carriers serving fnore than 5% of the nation'’s access lines may not jointly market
resold Bell cémpany local exéhéx{ge service with their long distance service until
the Bell 0peratmg company gams the right' to sell long distance service in that
state. -Second, a state may ot requlre 1ntraLATA toll d1almg parity until the
' mcumbent Bell company has been authonzed to offer interLATA servlce, or until
three years after enactment of the Act”

Imha]ly, Pacific Bell had 1nd1cated that it \vould seek FCC authority to
prowde léng dlstance service through PB Com begmnmg as early as April 1997.
~ However, applncant now states that its intent is to enter the long distance market
~ in California early in 1999,

PB Com has shown convmcmgly in this pn‘)ceedmg that its entry into the
long distance market will bring increased competition in that market, and will
encourage PB Com and its competitors to offer lower prices and new services to
California consumers. PB Com will be a strong competitor, bringing technical
expertise, a sound financial base, a recognized name, and a reputation for reliable
service, |

Our order today grants PB Cony's application for authority to provide
resold and facilities-based long distance service in California, subject to the

conditions set forth in this decision.

#1d., § 271(d)(3).
"1d.,§271{c).
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16.1. Use of Paclfic Bell Facllitles _
The FCC in its Non-Accounting Safeguards order prohibits a Bell

operating company from sharing its transmission and switching facilities with its
long distance affiliate on the basis that the affiliate then could not be found to be
operating independently, as required by the Telecommunications Act® The FCC
further ordered that an affiliate like PB Com ¢ould not operate, install or
maintain Bell operating co‘mpaﬁy transmission or switchihg féciiifiéé, nor call
upon a Bell operating company to assist it with the facilities of other companies.
Pacific Telesis, among others, is opposing théSé provisions of the FCC order.”

On March 6 1997, California Cable, A‘I‘&T and MCI petitioned to
reopen the recOrd in this proceedmg to feceive into evndenCe the declaration of -
Telesis chairman Phihp] Quigley in federal court in Washmgton, D.C, and to
permit parties to file supplemental briefs dealmg with the declaration. The

Quigley declaration states that Telesns in October 1996 determined that PB Cont - )

sbould enter the long distance market in California pnmanly as a facilities-based
camer, relying on transmission and switch facilities that Pacific Bell already has -
in place.” The petitiOning parties alleged that the Quigley declaration
contradicted PB Com'’s testimony in this proceeding.

By ALJ Ruling dated March 21, 1997, it was ruled that the
Commission would take official notice of the Quigley decloration in this

proceeding. Parties were permitted to file supplemental briefs on an expedited

*» FCC Order 96-489, € 158.

" See, Bell Atlantic Telephone Compantes, et al. v. Federal Communications

Commission, et al.,, No. 97-1067, United States Court of Appeals for the District of

Columbia Circuit.

* Declaration of Philip J. Quigley, Bell Atlantic Telephone Companies, supra. Pacific Bell
operates an interLATA administrative nelwork, which it is permitted to do for internal

communications purposes.




A.96-03-007 COM/JLN/ccv ¥

schedule. Supp]emental bnefs were filed on March 28, 1997 and rB Cém s reply o

was filed on April 4, 1997, ‘ | |
The pehtlomng parties allege in their brlefs that PB Com witnesses

lecl the Commission and other parties to believe that PB Com would enter the

~ long distance market prlmanly by resellmg capaclty it would purchase from

| ~ Sprint. By contrast, they state, the Qungley declaratlon makes clear that Telesis at '

the time of our hearmg mténded to have I’B Com use the facnlmes that Pam&c Bell

‘ ‘had mstalled for itsown corporate long distance serwces AT&T and M(_I in

f their jomt brlef state

: "The fact that Pacnhc Bell Comn\umcahons p]ans to provlde
‘long distance service using the facilities of its sibling local -
_exchange monopolist clearly heightens the risk of monopoly

leveraging and anticompetitivé cross-subsidization. f Pacific

 Telesls succeeds in its plan to have Pacific Bell incur all of the .

 network, maintenance and switching costs for thelong =~

distance services provided by Pacific Bell Communications,

~ then the Telesis family will have a' multitude of new avenues
for cross-subsidizing their new subsidiary. In fact, Pacific
Telesis’ plan to spend ‘tens of millions of dollars’ to upgrade
Pacific Bell’s internal interLATA network to make it usable for-
long distance offerings of Pacifi¢ Bell Communications
appears to be a virtual gift to give Pacific Bell
Communications an early competitive advantage.” (AT&T
and MCI Joint Supplemental Brief, pp. 5-6.)

_California Cable, the ICG Telecom Group and ORA filed
supplemental briefs expressing similar concerns. ORA urged the Commission to
audit any network cxpendilures by Pacific Bell on behalf of PB Com, and to
require Pacific Bell to make network services available to all ¢arriers if it later is
permltted to provide such services to PB Com. Other paﬂies stated that the
: conlradlctory positions of PB Com and Telesis further supports the

_ recommendation that PB Cont be regulated as a dominant carrier.
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PB Com in its response denied any contradiction in evidence, stating
that its application sought facilities-based authority for long distance service and
that PB Com had explicitly reserved the right to becone a facilities-based carrier
through Pacific Bell or its own resources if it were permitted to do so. Initially,
however, its_ intention, as stated at hearing, was to provide long distance service

by buying Sprint capacity at wholesale rates and reselling it at retail rates.

16.1.1. Discussion | | |
While PB Com in its testimony stated that, at some point in the

future, it might purchase inter LATA switch and transport services from Pacific
Bell, the thrust of its testimony was that, at least initially, it planned to enter the
long distance market as areseller. PB Com presented no evidence reflecting the
| view of the Telesis chairman that the new affiliate would r‘ely'prima'rily on the
interLATA transmission and switch facilities of Pacific Bell, augnﬁented by tensof
millions of dollars in investments to upgrade that system. As a result, our record
is incomplete as to the anticompetitive effects, if any, of PB Com reliance on the
transmission facilities of Pacific Bell.

As the ICG Telecom Group points out, the issue could be an
important one in light of the Costa Bill's requirement that we find that “there is
no improper cross-subsidization of intrastate interexchange service.” (PU Code §
709.2(c)(3).) 7

On the other hand, the issue appears moot in view of the FCC's
prohibition on the use by PB Com of Pacific Bell transmission and switch
facilities. We tend to agree that PB Com was less than candid in discussing all of
its plans for entering the long distance market. At the same time, we recognize
that PB Com is dealing with unccrlaihly ébout its market entry, and that many of
the plans it had developed in tate 1996 were contingeﬁt on FCC orders that had

not yet been issued.
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-We believe that ORA’s recommendations strike a reasonable balance
in dealing with this issue. Our order today re"quifés that the propriety, cost and
- industry availability of any network services provided by Pacific Bell to PB Com
be considered in an audit of PB COn‘i.r Additionally, our Order'proﬁibils PBCom
from ac¢epting network services from Pacific Bell that are not available to all
telecommunications providers on a non- disc‘iirﬁinatory basis. Presumably, these
requirements will be of little moment if the current FCC prohtbltions ¢ontinue to
apply. If the FCC prohxbntlons change, these requnrements will help assure PB

Com'’s compllance with the antidiscrimination provisions of the Costa Bill.

17. 'Jolnt Marketlng
17.1. FCC Requirements
The FCC’s order on Non-Accounting Safeguards permlts a Bell

operating company like Pacnhc Bell to market its affiliate’s long distance and
intraLATA service on all inbound calls, provided that the Bell operating
‘conipany also informs new customers of their right to select the long distance
carrier of their choice.”

The FCC reasoned that the ability of Pacific Bell to market PB Com
services on inbound calls from customers was part of the balance struck by
Congress. The Telecommunications Act “opens local markets to cdmpetin g

providers by imposing new interconnection and unbundling obligations” on

Pacific Bell.* In exchange, the Act permits Pacific Bell to provide long distance

» FCC Order 96-489, § 292. (“Specifically, the BOCs niust provide any customer who
orders new local exchange service with the names and, if requested the telephone
numbers of all of the carriers offering interexchange services in its service area....As

. part of this requirement, a BOC must ensure that the names of the mterexchange
carriers are provided in random order.”)(Footnotes omitted.).

*1d, 18.
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service once the competitive checklist is satisfied; but because the local market
will not be immediately competitive, Congress requires that, for a period of at -
least three years, Pacific Bell’s long distance service must be provided by a
separate affiliate.” The FCC surmises that this separate affiliate requirement
prevents Pacific Bell from gaining all of the economies of scope of vertical
integration, with the exception that Pacific Bell can jointly malrket the long
distance and intraLATA service of its affiliate.* |

The FCC noted that when AT&T, MCI or Sprint resell I’aaﬁc Bell'
local service, they are prohlblted from offering one-stop shopping untit Pacific
Bell's affiliate, PB Com, has in-region interLATA authority.” The FCC |
¢ommented that the limitation prohibiting one-stop shopping until Pacific Bell
through its afflhate enters the long distance market reflects the intent of Congress

to “provide panty between the Bell operating companies and other

telecommunications catriers in their ablhty to offer ‘one-stop shoppmg’ for

telecommunications services.”” - _ _

After the original Proposed Decision was issued in May 1997, the |
FCC on February 26, 1998, released its Decision FCC 98-27, Second Report and
Order and Further Notice of Proposed Rulemaking in CC Docket No. 96-115 (the
CPNI Order). After receiving comments by most of the parties that participated

in this proceeding, the FCC concluded that a carrier’s customer proprietary

records may be used by a carrier to market an affiliate’s long distance service if

*1d., 19. _
* 41 US.C. § 272(g)(2) and (3).
*FCC Order 96-489, § 277.

*1d., 9277
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the customer gives permission for such use.” The FCC also ruled that a carrier,
without explicit customer permission, may access CPNI to market services
related to those that a customer already is receiving from that carrier.” The CPNI
Order, mterpretmg Section 222 of the Telecommunications Act of 1996, expressly
overruled that part of the FCC’s earlier order mterpretmg Section 272, where it
required that comf)étitor‘s of a Bell operating Cor‘hpany must ha‘ve access to the
Bell company s CPNI equwalent to that of the long distance affiliate of the Bell |

- company.” o o
_In other words, tinder the FCC’s CPNI Order, 1f a customer

subscnbes only to Pacnfnc Be]l local_serv:ce, Pacific Bell may use the customer’s

CPNI to market offermgs related to 10cal service (e. g;, caller ID, call forwarding) .
wnthout seekmg the customer’s permission, on the assump tion that such’
. pern‘usswn is implied. However, under the FCC rules, before Pacific Bell »
~ representatives may refer to customer proprietary records to market PB Com
long distance service, they must ask the customer for permission to do so.
Customer authorization may be granted orally, in writing, or electronically. In’
order to ensure that customers are informed of their statutory rights before
granting approval, carriers are further réquired to provide a one-time notice of
customers’ CPNI rights prior to any solicitation for approval. The FCC reasoned
that this “total service approach” offers convenience for the customer while

preventing the use of CPNIin ways that the customer would not expect.”

¥ CPNI Order, at 9 53-55.
“1d. at 11 4, 21-26. ’
" FCC 96-489, Non-Accounting Safeguards Order (December 1996).

4 CPNI Order, at §§ 53-55.
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We are guided by the FCC’s interpretation of the
Telecommunications Act. Additionally, however, in authorizing the long

distance authority sought by PB Com, we are governed by the mandates of the

PU Code. Specifically, in considering the matter of Pacific Bell’s joint marketing

of PB Com services, we are required by the PU Code § 709.2(c) to determine:

“that there is no anticompetitive behavior by the local exchange
telephone corporation, including unfair use of subscriber
information or unfair use of customer contacts generated by the
local exchange telephone corporation’s provision of local exchange
telephone service,” and

“that there is no substantial possibility of harm to the c0n1pelitii'e )
intrastate interexchange telecommunications markets.” (PU Code
§709.2(c)(2) and (<)(3)) -

As discussed in the original Proposed Decision, during the
evidentiary phase of this proceeding, a Pacific Bell witness testified that customer
service representatives will make certain that new customers (defined as those
seeking initial phone service or phone service at another location®) are informed
that they have options for long distance service, and that Pacific Bell will
continue to comply with the nondiscrimination requirements of the
Telecommunications Act and the PU Code. He and PB Com witnesses testified
that joint marketing activities will be conducted fairly, and that further
restrictions are unnecessary.

B Com witnesses justified the company’s plans for aggressive sales
efforts on incoming calls to Pacific Bell on the basis that PB Com will begin its

long distance service with zero customers, and it will face entrenched and
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powerful compehtors like AT&T MCl and Sprmt Jomt marketing of its long
distance service by Pacu’ic Bell, the witnesses sald is the single most important
advantage PB Com has in gaining a fomhold in the long distance market.

17.2, Applicants Argument , -
- $BCSand PB Com argue that the May 1997 Proposed Decision {and
“the Altemate Deasion as well) must be revised to reﬂect the FCC’s CPNI Order.
Asto the Proposed Declston, SBCS and PB Com state |
 “The FCC rejected proposals which would have required the tise of a
separate sales force or other general access restrictions to restrict
carrier access to CPNI. Thus, while the FCC’s CPNI Order does riot
‘ exphcntly preempt this Commission’s authority to lmp05e a separate
sales force requirement, it makes clear the FCC’s view thatsuch a
restriction on the ability of a carrier to market the services of its
affiliate Is not required to afford CPNI protection to customers and
would run directly counter to the Congressional goat of promoting

_increased competition and efﬁciency ” (Initial Brief of SBCS/ PB
Comy, at 22~23)

Apphcants assert, correctly, that the separate sales staff requirément
of the Proposed Decision was based primarily on an mterpretatnon of California’s
Costa Bill, PU Code § 709.2. Applicants assert that the FCC’s CPNI Order
provides useful gtxidahce in that interpretation. The task of this Commission, -
applicants state, “should be to establish rules which are consistent with both
federal and state legislative requirements.” (Applicant’s Reply Brief, at 7.)
Applicants state:

“By requestmg the parties to address the FCC’s CPNI Order, the
Commission is asking what these provisions of Section 709. 2(0)(2) of

® A customer orders ‘new service’ when the customer either receives service from the
“BOC for the first time, or moves to another location within the BOC’s in-region
territory.” FCC Order 96-489, 4 292.
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the Public Utilities Code mean. It is asking what constitutes an
‘unfair use’ of subscriber information in the context of joint
marketing. The FCC has wrestled with this very question for
months and has had the benefit of comments from the full spectrum
of telecommunications parties from across the ¢ountry. It has
determined that itis fair to use subscriber information in joint
marketing as long as customer permission is obtained or the
customer already subscribes to the affiliate’s service.

“The Commission is also asking what constitutes an “unfair use’ of
customer contacts in light of the FCC’s Order....The FCC has
determined that it is fair for casriers to ]omt market to customers on
inbound calls, precisely because all carriets can do so. Other carriers
hold CPNI and other carriers receive inbound ¢alls from customers,
and they can and will use such information and such contacts to
market their services and those of their affiliates.” (Reply Bnef of
SBCS/PB Com, at 23-24, empha31s in original)

Applicants state that the CPNI Order concludes that the pro-

competitive purposes of the Telecommunications Act are best served by
permitting cartiers to perform joint marketing without the extra expense and
customer inconvenience associated with a separate sales force. The Costa Bill
contains the same pro-competitive thrust, according to applicants. Based on the
FCC’s conclusions that joint marketing on inbound calls is both fair and pro-
competitive, applicants state that this Commission should adopt the FCC’s .
approach to the treatment of CPNI in joint marketing and that it should reject the

separate sales force requirement of the Proposed Decision.

17.3. Opposition Views
All other parties to this proceeding urge the Commission to adopt

the position taken in the May 1997 Proposed Decision and to maintain jts
requirement that Pacific Bell establish a separate sales staff without access to
CPNI to market PB Com long distance service. To do otherwise, they argue,

would be to ignore the evidence at hearing showing that Pacific Bell intends to

-46 -
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use its near-monopoly position as a local exchange carrier in California as the
pfimary means to secure customers for the PB Com long distance service. These
parties assert that the separate staff requirement would be an interim one, since
the requirement that Bell operating companies con&uct long distance service

- through an affiliate is to end in three years, unless extended by the FCC.*

ORA notes, and no i)arty disputes, that the FCC’s CPNI Order does
not preclude the separate saleé'staff fequirement of the Proposed Decision.
Indeed, ORA adds, the Commission in its comments to the FCC urged that states
should have ﬂexibili(y in fixihg rules for joint marketing and CPNI because

'competitivc conditions ina particular state niay not be properly reflected in a

~ uniform naﬁoﬁal pélicy.“ ORA argues that, unlike the FCC, the Commission is
“bound by PU Code § 709.2(c), which requires us to determine that there will be

no anticompetitive use of Pacific Bell’s CPINI of customer contacts in marketing
an affiliate’s long distance service, The Proposed Decision concluded that such
anticompetitive use had beén shown. ORA asserts that, if that finding stands,
Article 3, Section 3.5 of the California Constitution requires the Commission to
comply with Section 709.2 of the Code even if such compliance were deemed
inconsistent with the FCC’s CPNI Order.*

" Telecommunications Act § 272(f)(1).
¥ Comments of the People of the State of California and the Public Utilities Commission
of the State of California on the Notice of Proposed Rulemaking, CC Docket No. 96-115,
June 10, 1996, p. 5. '
“ Article 3, Section 3.5 provides, in pertinent part:
”An administrative agency...has no power:...(¢) to declare a statute
unenforceable, or to refuse to enforce a statitte on the basis that federal
law or federal regulations prohibit the enforcement of such statute unless
an appellate court has made a determination that the enforcenient of such
statute Is prohibited by federal law or federal regulations.”
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In a joint filing, AT&T and MClI agree with the position taken by
ORA. Additionally, they contend that separation of the Pacifi¢ Bell sales force is
in keeping with a District Court injunction against Pacific Bell and its use for
marketing purposes of long distance billing information provided to it under
billing contracts by AT&T, MCl and others.” AT&T and MCI state that since
there is no way presently for a Pacific Bell service representative to have access to

CPNI without also seeing long distance calling patteins, the separate staff

requirement is the only way to be sure that CPNI will not be used iniproperly.

TURN in its brief criticizes what it calls “the FCC’s track record of
flip-flopping with respect to issues that present a tension between competitive
equity and CPNI access.” (TURN Opening Brief, at 4.) It states that the FCCin
its 1996 Non-Aécounting Sakguards Order (FCC 96-489) interpreted Section 272

of the Téleédxn‘n\tnnications Act to require that a Bell compan‘y's'affiliate and the

Bell competitors should enjoy equivalent access to CPNI. In the CPN 1 Order,
where the focus was on Section 222 of the Act, the FCC overruled its previo’us‘
order and, according to TURN, held that Bell companies may share CPNI with
affiliates on terms that are not available to competitors. Commissioner Susan

Ness dissented on this portion of the CPNI Order. TURN continues:

“The most glaring oversight in the CPNI Order is the failure to
recognize that Pacific Bell and other BOCs will gain huge and unfair
advantage over their competitors if they are able to capitalize upon
the millions and millions of inbound calls that they will receive, not
because they are able competitors, but because they are the historic
providers of monopoly local service...As the [Proposed Decision])
found, Pacific intends to turn each one of these calls into a marketing
opportunity and to compound that advantage by gaining immediate
access to customer CPNI that will allow a targeted sales message.

* AT&T Communications of California, Inc., et al. v. Pacific Bell, et al., No. C 96-01691
CRB, Order of Judge Charles R. Breyer (N.D.Cal., April 6, 1998).
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..The FCC’s response to the potential advantages of the
[mcumbent local e)(change carriers) Is to assert that customer
approval should be a safeguard against anticompetitive abuses.

(459). Nonsense., The FCC plainly 6vervalues customer approval as
- a competitive safeguard. Pew, If any, customers will deny access to
information that Pacific’s service representatives say can be used to

“get the customer a better deal.” (TURN Opemng Brief, at 8,
emphasis inoriginal ) | .

- ICG Telecom, urgmg adophon of the separate staff requnrement

- argues that itis lhns Commlssxon, not the FCC, that should exerase )urnsdiction |

- over the essenhally mtrastate achvmes of Pacnfnc Bell and its customer service
' ‘ 'representahves, citing the series of Nmth C1 réuit decnsnons in support of state
,)unsdlchon over intrastate tele\ommunicahons 1ssues ICG Telecom asserts that
| the FCC’s CPN[ Order does not and legally cannot stand m the way of this
Commissmn enforcmg the requlreménts agamst anh(‘ompehtwe practlces in
' PU Code § 709.2.

“ People; PUC, etal. v. FCC (9* Cir. 1990) 905 F.2d 1217; People: PUC, et al. v. FCC (9*
Cir. 1993) 4 F.3d 1505; People; PUC, et al. v. FCC (9” Cir. 1994) 39 F.3d 919. o




A.96-03-007 COM/JLN/ccv #%

California Cable argues that if the separate sales staff requirement is
not adopted, the Commission should require additional hearings to determine
whether SBCS, like PB Cony, intends to use the monopoly power of Pacific Bell as
its primary tool for soliciting long distance subscribers. Pursuant to the FCC
CPNI Order, California Cable would permit the separate sales staff to use local
exchange CPNI of Pacific Bell if long distance billings can be deleted from that

CPNI and if equivalent information is made available to PB Com competitors.

17.4. Discusslon

Our deécision today tracks the guidelines of the FCC’s CPNI Order in-
dealing v..vitl_i Pacific Bell’s marketing of its own services and use of customer
records on inbound calls. We believé that the FCC’s findings on permitted use of
CPNI by carriers and the FCC’s clarification on joint marketing reflect the type of
balanced approach intended by Congfess in the passage of Sections 222 and
272(g) of the Telecommunications Act.

We reject the proposal that Pacific Bell must have separate sales
representatives to market the long distance services of its affiliate. Similarly, we
reject the proposal that these sales representatives would be denied access to
Pacific Bell’s CPNI in serving callers. Like the FCC, we recognize that the
customer would be inconvenienced by any artificial requirement that the
customer must deal with two different customer sales representatives to discuss
or make changes in the customer’s package of services.

When evaluating the fairness of Pacific Bell’s use of CPNI in markeling its
affiliate’s long distance services, it is important to keep in mind that other carriers
maintain their own CPNI on their customers, and they are free to use that CPNI

to market related services to new customers.
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We conclude that the FCC’s rules governing use of CPNI in the context of
joint marketing are fair both to customers and to competitors, and are fair both
for purposes of the Telecommunications Act and California’s Costa Bill. The
non-discrimination and fairness provisions of the Costa Bill and the
TeleCOmmunications Act are similar, and they addreé.s common concerns.

We find no basis for interpfetmg the Costa Bill differently than the FCC
has mterpreted the Telecommunmahons Act. The Costa Bll] was passed prior to
the enactment of the Telecommumcatmns Aet and 1ts purpose was to accelerate'
the opening of the California mtere)«:hange market to c0mpehhon andto -
authonze Pacific Bell to mmpete in that market. There is nothing in the language
of the Costa Bill suggeshng that it shou]d be interpreted to lmpose restrictions on
Pacific Bell s entry mto fong distance that are more onerous than federal law. Itis
black letter law that the cour_ts and this Commission should interpret statutes
dealing with the same subjeet matter in a manner whichattempt's to harmonize
thelr provistons and avoid pote’ntial.'c'onﬂict." Absent some compelling state
- interest not preseht here, it makes no sense from a policy perspective for
California to adopt rules different from those of other states and froni those
governing interstate telecommunications.

The FCC has found that the federal act’s framework for balancing
customer privacy concerns against the needs of the competitive market extend to
both interstate and intrastate use and protection of CPNL* To avoid customer
confusion and inconvenience, our decision in this matter should be consistent

with the FCC rules on the use of CPNL which provide a workable and fair

® Long Beach Police Officers’ Assn’n v. City of Long Beach (1988)46 Cal.3d 736.
¥ CPNI order, at gy 14-16
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method of implementing the new competitive market for telecommunications in
California.

Accordingly, our order today provides that Pacific Bell customer service
representatives may use the customer’s proprietary records to market offerings
related to local service without seeking the customer’s permission, on the basis
that use of such information is expected by the customer and consent is implied.”
waever,'be’fore asking if the customer would like to learn more about the
services of Pacific Bell’s long distance affiliate, the service representative must
first édvisé that the customer has numerous choices for long distance service.
This process also follows the guidelines set forth in the FCC’s CPNI Order.*

Finally, our order today permits the Pacific Bell representative to directly

market the affiliate’s long distance services and, with the verbal consent of the

customer, to access the customer’s proprietary records to better serve those
seeking to learn more about these new services.

- The FCC’s CPNI Order sets forth a thoughtful analysis of the interaction of
~ the Telecommunications Act’s provisions regarding privacy of customer
information (Section 222), non-discrimination (Section 272) and the overall goal
of promoting increased competition in teleccommunications markets. These same
concerns and goals are evident in California law, specifically in the Costa Bill.
The conformance of the FCC’s rule with those of this Commission will, in our

judgment, best serve the telecommunications needs of California consumers

" Id. at g4 4, 21-26.
¥ CPNI Order at 54 4,87,109. Additionally, a carrier is required under the FCC rules to
send a one-time nolification to customers of their rights regarding CPNI.
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18. Domlnant Carrler Regulation
AT&T and MCl, jomed by TURN, urge the Comniission to require that

PB Conm be regulated as a dominant carrler, sub}ect to the cost impulation, price
floor and‘tarifﬁng restrictions applicable to Pécifi‘c Bell. ORA urges dominant
carrier regulation if its ot_her recommended Safeguafds are not adopted. The.
- major 'coiic’em of the parties is that Pacific Bell can avoid restrictions on its market
power by a ¢concerted effort with PB Com to direct hlgh value customers to a less
strmgently regulated PB Com. ' ‘

TURN notes that the Commlssl(‘m inRe Loéal Exchange Competition,
D 96-03 020 (March 13, 1996), addressed prlcmg flexibility, recategorization of

retail serwces, rules for the use of customer-specnﬁc contracts, and rules for
bundlmg of services by incumbent local exchange carriers. ACCordmg to TURN,
the apphcant's praposal to be treated as a nondominant carrier with respect to

local serv:ce “is a transparent end run around the regulations that the

Commission has found necessary to restrain PacBell’s market power.” (TURN

bpening Brief, p. 35.) .

As conceded by California Cable, however, the need for dominant carrier
regulation of PB Com is substantially lessened by applicant’s withdrawal of its
request for local exchange authority. PB Com will take no local exchange
revenue from Pacific Bell, nor does it scem likely that PB Com can be used by
Pacific Telesis as a vehicle for evading local exchange rules imposed on Pacific
Bell.

The corrected record shows that while AT&T, MCI and Sprint have
respectively 44.5%, 19.4% and 9.7% of national long distance revenue according
to FCC statistics, applicant estimates that at the end of its first full year it will
have a 5% share of California long distance revenue, PB Com witness ]acobsén

testified that if PB Com is saddled with dominant status, regulatory restraints
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will make it difficult to compete with other long distance carriers. For example,
he testified, dominant status would mean that PB Com would have to develop
cost-based price floors, with full imputation of costs, for each service it offers,
submit supporting cost studies to the Commission staff, then res'p.oxid to
challenges by intervenors in what could be lengthy hearings. He testified that

delays in price changes would make it difficult to bring lower prices and

promotions to the market quickly, thus forestalling innovative pricing and

products.

We conclude that PB Com’s withdrawal of its request for local exchange
authority removes much of the impetus for dominant carrier regulation. Like the
FCC, we believe that such regulation, in these cifcumstaﬁéés, “would not
conform with the deregulatory, pro-competitive goals of the 1996 Act,”* and with
the deregulation objectives of this Commtission. As PB Com notes:

“Companies in mmpehtwe industries do not set their prices on the

basis of cost of service studies, they certamly do not impute costs
where none exist, and they do not give their competitors advance
warning of their price changes. They price on the basis of the
market, and then work very hard to ensure that their costs are

below the prices which they are able to charge.” (PB Com Opening
Brief, p. 43.)

Because the evidence shows that PB Com cannot achieve dominant market
power in the foreseeable future, and because existing regulations and the
measures we adopt today curb PB Com'’s use of Pacific Bell’s market power, we

will regulate PB Com as a nondominant provider of intraLATA and interLATA

services.

$ FCC Order 96-489, § 258.
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19. Audit Requlrements e
While we decline to impose dominant carrier regulalion on PB Com, we

agree with ORA that additional audit requlrements are desirable. The record in
this proceeding is replete with evidence that PB Com and Pacific Bell quite
understandably, will cooperate to the maximum extent permltted by law in
marketing PB Com’s new services. The record also shows that there are
opportunities, through inadvertence or OthCI'WISe, for the Telesis compames to
slip over the line of pernnSsnble behavior. Indeed a Pacnflc Telésis witness on
“cross-examination by AT&T acknowledged that there have been CITOrS in the
recording, Valuation and payment by PB Com for confidential mformahon
transinitted to it by Pacific Bell. While he leshﬁed that the errors were |
inadvertent and would be Cortected, he was compelled to agree that an aud:t

could have identified the ert‘ors and could have permitted early correction,

Section 272(d) of the Telecoxmnumcat;mw Act requires that a Bell affiliate
like PB Com “shall obtain and pay for 4 joint federal/state audit every tw years
conducted by an independeént auditor to determine whether such edmpany has
complied” with the accounting and structural safeguards required by the Act”
and to report the results of that audit both to the FCC and to this Commissior:. In
its Accounting Safeguards order issued on December 24, 1996, the FCC requires
formation of a joint federal/California audit team and requires that the first audit
of transactions between Pacific Bell and PB Com take place one year after
PB Com begins service, with similar audits every two years thereafter.”

As ORA witness Elfner testified, the FCC audﬁ will focus on accounting

requirements of the Teleconumunications Act and on compliance with FCC rules.

“47USC.§272(d)(1).
* FCC Order 94-490, 1 198, 203.
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However, California’s existing affiliate transactions rules are tailored more
precisely to Pacific Bell than are those of the FCC.* We believe that it is prudent
to require that these California-distinct matters be examined in a separate audit
conducted at the same time, and in coopéralion with, the FCC audit.

The FCC has delegated authority to its Common Carrier Bureau to form
the joint audit team in ¢cooperation with the Commission. Our order'today
directs our Office of Ratepayer Advocates to consult with the Comnton Carrier
Bureau on the timing and retention of the independent auditors who will
conduct the audit, and then arrange for an audit of Cohuﬁis‘sionraffil'iate .
transaction rules (including any network services provided by Pacific Bell) and
cost allocation rules either as part of the joint FCC/state audit, or as a separate
audit in ¢onjunction with the jbint audit,'xvith ¢osts to be borne by the applicant.
A similar audit would be required each two years thereafter at the time of
stbsequent FCC/state audits.

20. ' Use of Pacific Bell Name
TURN's witnesses testified that PB Com obviously expects to rely on the

Pacific Bell name to attract long distance customers. PB Com witnesses testified

that they will make little or no effort to try to explain to callers that PB Comis an

affiliate company operating independently from Pacific Bell. In view of this,

TURN argues, PB Com should pay a royalty (TURN proposes 5% on gross

revenues) to Pacific Bell for as long as PB Com uses the Pacific Bell name.

% The Commission in Pacific Bell rate case proceedings imposed affiliate transaction
rules to ensure that ratepayers are indifferent to transactions between Pacific Bell and
Telesis affiliates. (See Decisions 86-01-026, 87-12-067 and 92-07-072.)) Among them:
non-tariffed services provided by Pacific Bell are priced at the higher of fully
distributed cost plus 10%, or market; a 25% transfer fee applies to transferred
employces; a 13% referral fee applies to sales made by Pacific Bell employees, transfer
of an asset worth $100,000 or more nwust be reported to the Commission in advance.
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“Obviously,” TURN states,’ “if a potential licensee...wanted to make use of the .

PacBell name, PacBell would charge for that privilege. The same result should

obtain here.” (TURN Opening Brlef p-39.) - _
PB Com's witness Emmerson testified that PB Com’s use of the Bell name
does not create a subsidy of PB Com by Pac:fic Bell, adding:
““Unless using PacBell’s brand name imposes an mcremental coston
PacBell, there cannot be a subsidy created by such use, even if that
use is free. The use of the brand name could only impose a ‘cost’

~ on PacBell if PB Com intended to degrade the Pacific name in some
- way.” (Ex 103, 2 20 ) w

Enimason testified that PB Com'’s usé of the name was lik'ely to eﬁhan'Cé rather: -
~ than degrade the name, gwen the addmcmal exPOSure to customers and thé
expanded scope of service Whlch PB Com will prowde ‘

" The Commissm:n has COnsidered lhls 1ssue before. In 1993 in a decision
mvolvmg the spin-oft of PacTel Cellular, it was held that no mmpensatlon was

owed by the affiliated company for its use of the Telesis name, stating:

“The name and reputation of a utility is not an asset to which
ratepayers have a claim. Indeed the utility has never included good
will in the rate base of a utility for ratemaking purposes. It follows
that ratepayers have never had to pay through rates of return on the
value of good will.” (Re Pacific Telesis Group (1993) 51 CPUC2d
728, 754, citing D.88-01-063, 27 CPUC2d 347, 369 (1988).

TURN argues that the Pacific Telesis case is dlstmgmshable, because here

TURN is not stating a claim in the name of ratepayers, but rather for Pacific Beli
in'an effort to protect its financial viability. However, TURN has not
demonstrated that Pacific Bell will incur any cost or financial harm as a result of
PB Com’s use of the Bell name. Nor has it shown that the value of the name will

be dissipated in any way.
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Accordingly, we decline to require payment of a royalty by PB Com for its

use of the Pacific Bell name.

21, Access Cﬁarges

AT&T and MCI urge the Commission to require that Pacific Bell’s access
charges be priced at the level of incremental cost before PB éom'is‘pémlilted to
enter the market AT&T’s witness testified that because Pacific Bell still holds a
monopoly over access to the local exchange netwmk where all long distance calls
must originate or terminate, the danger exists that it COuld arrange to' charge
PB Com less for that access and 1mpose a price squeeze on compehtmrq

PB Comt’s econonust witness teShﬁed that the access charge pnce squeeze
theory has no merit. First, PB Com has stated that at least initially it will be
purchasing interLATA capaaty from Sprmt Thus Sprmt, not PB Com, will be
Pacific Bell’s access customer. Second, this Comnnssnon and the FCC both -
require that Pacific Bell provide access services, or any other transmlssion or -
switching service, to PB Com at the same prices it pr’ovides those servicesto
competitors. Thus, if PB Com obtains intraLATA capacity from Pacific Bell, it -

will do so at tariffed rates available to other carriers.

"AT&T and MCI raised much the same access charge argument before the

FCC in connection with a Bell affiliate’s purchase of unbundled elements with
which to provide local exchange service. The FCC rejected the argument on
unbundled elements, stating that it will address access charge reform in a
separate proceeding.” Moreover, the FCC concluded that MCI's argument - that
opportunities for discrimination and cross-subsidy are greater when a Bell

operating company provides network elements to its affiliate than when it

% FCC Order 96-489,  314. The separate proceeding is the Access Charge Reform
Notice of Proposed Rulemaking.
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provides resold services — is speculative. To the extent that concerns over
discrimination arise, the FCC said, there are safeguards in Sections 251 and 252 of
the Telecommunications Act to address those ¢oncerns.

We agree with the FCC that the access charge concerns expressed by AT&T
~ and MCI are s‘péculative.' As PB Com notes, access charges in California are the
lowest in the nation; this Commission has led the way on reform of access
: charges There is no evidence that manipulation of access charges presents a
serfous risk in this case, nor is this apphcatlon proceedmg lhe forum in which

“access charges need to be further reviewed

22. Part 32 Accounttng
PB Com asks that we depart from our customary practice of requmng a

‘new telécomm‘um::atmns company to keep its books and records in accordance
with the Uniform S}fst'em of Accounté (USOA)" s‘pecified in Part 32 of Title 47 of
the Code of Federal Regulahons PB Com notes that the FCC in its Accounting

Safeguards order did not lmpose Part 32 accounhng on Bell afﬁhates, concluding
that generally accepted accounting principles (GAAP) were sufficient.”

Part 32 ac¢counting requirements have been imposed on all i-nterLA'I‘A and
intraLATA carriers authorized to do business in Célifornia. As AT&T witndss
Dianne Tooniey noted, this accounting system is the one commonly used both by
managenient and by the Commission in performing audits and in monitoring
compliance with affiliate transaction rules. It has the advantage of familiarity

and conformity both for the Commission and for our staff.

* Part 32 of Title 47 of the Code of Federal Regulations delineates the rules for the
USOA for telecommunications companies.
» FCC Order 96-490, § 170.
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We sce no reason to make an exception for PB Com in these accounting
requirements. The FCC has elected not to impose Part 32 accounting
requirements on interexchange affiliates of local exchange carriers, but there is
nothing in the FCC order that precludes states from imposing the Part 32

requirements on these carriers. We elect to do so.

23. Other Proposed Réstrictions
The parties have proposed numerous additional restrictions on Pacific

Bell’s provision of services to PB Com. Because our order today p‘recludes
PB Com'’s entry into local exchange service and defers ¢onsideration of some
facilities-based intraLATA authority, the need for many of these proposed
restrictions is either eliminated or lessened. Nevertheless, we will discuss the
additional proposals briefly and explain our reasoning for not adop'ting them at
this time.
23.1. Showing of Pacific Bell Indifferencé

ORA urges the Commiission to condition its grant of authority to

PB Com to resell intraLATA service on the completion of a study which

demonstrates that Pacifi¢ Bell’s net income will not be reduced as a result of

granting such authority. TURN agrees, although its witness candidly added that

“I'm skeptical about how those studies actually get reviewed and how seriously
they end up being taken.”® As ORA’s witness acknowledged, such a study
would require assumptions of how many intralL,ATA customers would switch
from Pacific Bell to PB Com versus the number of customers who otherwise
would switch from Pacific Bell to compeling intraLATA providers. We are not

persuaded on this record that the time and effort to produce and evaluate such a

® Transcript, Vol. 10, p. 1207.
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study are justified in light of PB Com’s decision to forgo its request for local

_ekehaﬁge atl'thofit)". As we have noted, such a study can be considered if
PB Com later reinstates its request for local exchange attthority; |
23.2, Non“fanfféd Gobd's and Sefvices -
Notmg evidence that PB Com has in place agreements to receive
28 non~tanft’ed services from Paciﬁc Bell, ORA urges that the Comumission -
requn'e that all such a greements (except Jomt markehng agreements) be
: terminated and that fature ag:‘eements be lumted to those available under tariff
* or to those non-tanffed goods or services that are Crmcal or essentnal to PB Com'’s
operatlon (Since the ime of this tesumony, applxcant states that the agreements \
‘ in plac:e between Pacnf:c Bell and PB Com to provnde n0n-tar|ffed goods and
- servu:es have been termmated and have been replaced with 13 COntracts between
- Pacific Bell and SBCS Applicant states that pursuant to FCC Order 96- 490, at
4122, each of these contracts may be wewed at the SBC Communications website
’ (www sbe. com) ) |
ORA witness Elfner testified that existmg contracts may harm Pacific
Bell to the extent that they divert employee attention t‘rom Pacific Bell to PB Com,

and that they dratn regulatory resources in overseeing cost allocation rules. He

" noted that the Commission in the Pacific Bell Information Services case (1992)
45 CPUC2d 109, limited services by Pacific Bell to its new subsidiary to those
which the subsidiary could not reasonably obtain on its own or through third-
party vendors,

The FCCin its Non-Accounting Safeguards order prohibited a Bell

company'’s long distance affiliate from obtaining, operating, installing and
maintaining services related to transmisston and switching facilities from the

Bell compaﬁy, concluding that such services create the opportunity for
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operational integration that could preclude independent operation.”” However,

the FCC declined to limit further sharing of services, commenting:

“We find that, if we weré to prohlblt the sharing of services,
other than [network operating, installation and maintenance],
a BOC and a section 272 affiliate would be unable to achieve
the econoniies of scale and scope inherent in offermg an array
‘of services, We do not believe that the competitive benefits of
allowing a BOC and a section 272 affiliate to achieve such
efficiencies are outwelghed by a BOC’s polenhal to engage in
discrimination or improper cost allocation.”® ~ * o

PB Com witnesses teshhed that th1s CommissiOn S afﬁhate

transaction rules recognize that Pacific Bell wnﬂ provnde services to its affiliates,

and they Spécify how those sé'tviééé 'm'ufst be priced to ensure ratepaYer .

- indifference to the transaction. For services received from Pacific Bell, PB Com
must pay the lugher of fully distributed cost plus 10% or market value. Further,
PB Com witnesses noted that Pacific Bell services available under tariff must be
purchased by PB Coi‘n through the tariff, rather than under contract.

- We are not persuaded that itis necessary to impose restrictions on
services Pacific Bell will provide to PB Com beyond those already present in the
FCC rules and in our own affiliate transaction rules. Allowing Pacific Bell and
B Com to achieve economies of scale and scope will reduce overall costs, with
the ultimate beneficiaries being consumers who will pay lower prices for
telephone services. Like the FCC, we believe that this advantage outwveighs the

potential for discrimination or improper cost allocation that are prohibited by our

existing rules.

“ FCC Order 96-489, 1 163.
“1d., § 179.
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23.3. Employee Transfers
ORA proposes that the Commission prohibit the transfer of

employees from Pacific Bell to PB Coin except on a documented showmg that
Pacific Bell would be indifferent to a pértieulér employee leaving, that Is, that
 other employees were available to take on the work of tl\é deparling employee, -
or that the departmg employee was no longer necessary to Pacrfrc Bell ‘ORA’s
witness noted that 67 of PB Com S hrst 80 employees cane from Pacnflc Bell, and

o that 60% of PB Com s vice presidents were recmrted from Pacific Bell

PB Com clalms that ORA’s rehance on an early check of the PB Com ~
, roster overstates the percéntage of former Pacific Bell employees, and that there

7 _has been a srgmﬂcant drop in the percentége of fOrmer Pacific Bell employees as
S a result of hlrmg ln 1996 Another PB Com wyitness stated that the ORA proposal

a would be unfarr to employees

“PacBell does not have mastery over its employees, nordo
théy ‘belong’ to PacBell’s ratepayers. They should be free to
take their training and experience to PacBell’s compehtors or
any other firm, and they will do'so if PacBell cannot gn e them
attractive opportunities.””

- ORA has not shown that the Pacific Bell transfers to PB Com are
harmful to Pacific Bell, and the 25% transfer fee that PB Com pays Pacific Bell
under the Commission’s affiliated transaction rules provldes compensation to
Pscific Bell for any training expenses incurred in replacing an employee. The
Commission requires quarterly reporting of employee movement to and from
Pacific Bell, including information on why the Pacific Bell employee was released

and whether he or she was replaced, and this early warning system should help

© Emmerson, Ex. 103 at 13.
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us monitor whether a problem is emerging. We decline on this record to impose
g P

additional constraints on employee transfers to B Com.

23.4. Proprietary Information , .
AT&T and MCI urge that the Commission establish additional

safeguards on prOprietary information provided by Pacific Bell to PB Com. At
the tinte of hearing, it was not clear whether there was a requirement for other
carriers to be notified when Pacific Bell provides such data to PB Com. The

FCC’s Aécountin%g Safeguards order clarifies this matter. The FCC determined

that a Bell operating cbrﬁpany should:

“...provide a detailed written description of the asset or

setvice transferred and the terms and conditions of the

transaction on the Internet within 10 days of the transaction

through the company’s home page....The information must

also be made available for public inspection at the public place

of business of the BOC.”*

Accordingly, while there is no FCC requirement for Pacific Bell to
notify other parties of the transfer of proprietary information, the requirement
that this information appear on Pacific Bell’s Internet home page and at its

principal place of business appears to respond to the concerns raised at hearing,.

23.5. Other Limltations

A number of parties have proposed various other requirements on

PB Com, including pricing restrictions, a prohibition on special contracts between
PB Com and Pacific Bell, and a requirement for quarterly financial reports. We
find that the evidence in support of these proposals is unpersuasive in light of the
existence of our affiliate transaction rules and the safeguards established in the

FCC orders related to Bell operating company affiliates.
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24.  Comments on Alternate Declsion

This decision was distributed to the parties on January 14, 1998, in
accordance with PU Code § 311 and Rule 77.6 of the Rules of Fr.;lclide and
Procedure. ‘Comments .w’er’e‘ filed on January 21, 1999, and feply comments were
filed on January 26, 1999, | | | - |

* All parties except the 'ap.p'licaf\t object vigorously to our removal of the
separate sales fotce requirement and a prohibition on useof CPNI by Pacific Bell
in markétihg an affiliate’s long distance Se‘r‘vice.‘ These restﬁctions were
' recommended in the proposed decision of the ALJ, who relied on ﬁrbvisibns of
the’CQsta Bill énd on evidence at hearing that Pacific Bell plans to market its
-~ affiliate’s long distance se;oice on millioris of inc'o:hing calls. AT&T, MCI, TURN,
ORA, ICG Telecom Grbup and California Cable all accuse the Commiission in this:
decision of ignoring the record evidence,

In fact, we have carefully reviewed the evidence. Like the ALJ, we find
that Pacific Bell plans an 5’aggressivé" approach to marketing incoming calls.
However, we also note the testimony of PB Com witnesses justifying this
aggressive approach to marketing on the grounds that PB Com (now SBCS) will
begin with zero customers and will face entrenched and powerful conlpetitOré
such as AT&T, MCI and Sprint, who now control the bulk of the long distance
market.

We ahalyze this aggressive marketing approach in light of the market
conditions facing SBCS and in light of both state and federal requirements and
safeguards. We conclude, as did the ‘FCC, that such an approach is fair and

necessary if competition is to be fostered. The Pacific Bell marketing plans in the

“FCC Order 96-490, § 122
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record that have been characterized as taking “inaximumm advantago" of market
- power and using customer records (after asking a caller s permission to discuss

long distance service) are practices that the FCC in {ts CPNI Order found to be

pro-competitive and consistent with the TeleCommumcations Act,

AT&T and TURN allege that our deas:on fails to include a fmdmg on the
questton of the fairness of the proposed joint marketmg of SBCS services. Thatis
incorrect. Our decision COncludes that the FCC's rules governmg the use of CPNI

in ]oint markehng are fair to both c‘ompehtOrs and customers and are falr both fOr ‘
‘ purpOSes of the Telecommumcahons Act and the COSta Bll] ‘We conclude that
there is no language i in the Costa Bill that prohtbits ]oint markehng and, in our
 judgment, there is no language that lmposes dnfferer\t reqwrements than the
: ,Telecommumcahons Act. The Costa Bill is clear on tts face that ”[t]he .
'Comn‘ussnon shall authorize fully open competmon for mtrastate lnterexchange
telea)mmunicauons semce" as 500N as penmtted by federal law. (PU Code §
709.2(a).) . ,
ORA ObjeCtS that our decnslon would permlt aggressive joint markehng
wﬁhout imposing speahc smphng and sequenc:ng requlrements on Pacific Bell
service representahves As we have noted, however, equal access requirements
will apply to these fepresentahvcs, who are obligated to Inform customers that
they have numerous cholces for long dlsténoe service. We are unlvilling to

require detailed sequencing and scripting requirements that would involve the

Commission in micro-management of what will be a competitive service,

Based on the comments of the parties, we have made non-substantive

corrections and changes to our decision where warranted.

Findings of Fact
1. PBComisa Callfornla c0rporauon, wholly owned by Pacific Telesls, and is

the long dxstance affiliate of Pac:f:c Bell.

66
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2. The Telecommunications Act of 1996 requires that the entry of a Bell
operating company like Pacific Bell into the in-region long distance market must

occur through a separate affiliate.

3. The separate affillate rec]u.irement is to expire three years after the Pacific

Bell affiliate begins service, unless the time period is extended by the FCC.
- 4. To begin long distance service, PB C()'ni"mus't obtain authority both from
this Commission and from the FCC. |

5. PB Com filed its appltcahon in this proceedmg on March 5, 1996 sceking a
Cerhfleate of publlc convenience and necessity to provide resold and facilities-
based mterLATA and intraLATA service, and local exchange service.

6. After hearmgs, PB Com announced that it was willing to fOrgo its request
for local exchange authonty because, in PB Corn s view, FCC rulings make that
authonly unnecessary _ ', | -

7. Protests to B Com’s application were filed by the Califomia
Telecommunications Coalition, representing long distance carriers, TURN, and
others; the Association of Directory Publishers, and the Commission’s Division of
Ratepayer Advocates (now the Office of Ratepayer Advocates).

8. On August 9, 1996, ﬁatties were advised that Commission consideration of
Pacific Bell compliance with the FCC competitive checklist requirement would be
considered in anothec proceeding, rather than in this proceeding.

9. Ten days of hearing were condncled between December 2 and
December 19, 1996, with final briefs filed on February 14, 1997,

10. At the request of several parties, the AL} on March 21, 1997, took official
notice of a declaration by a Pacific Telesis officer and permitted filing of briefs on
that subject by April 4, 1997. |

11, Secfidn 272(b) of the Telecommunications Act requires, among other

things, that the long distance affiliate of a Bell operating company shall operate
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independently, maintain separate accounts, have separate officers and directors,
obtain credit without reliance on the Bell company, and conduct all transactions
with the Bell operating conmpany on an arm’s length basis.

12. Section 272(c) of the Telecommunications Act requires, among other
things, that a Bell operating company may not discriminate between its long
distance affiliate and other telecomnmnications’ entities, and shall account for all
transactions with its léng' distance affiliate pursuant to FCC accounting

principles.

13. Section 272(e) of the Telecommunications Act requires, among other

“things, that a Bell operating company shall fulfill orders from unaffiliated
telephone companies as quickly as it does for its affiliated companies; shall n’ot
provide certain facilities and s‘ervi«{:es'to an affiliate 1|nl¢s§ they also are available
on the same terms to unaffiliated companies; shall charge an affiliate or impute to
itself the same ad¢ess charges assessed on others; and shall provide interLATA
and intraLATA facilities to its long distance affiliate on the same terms as such
facilities are made available to others.

14. PU Code § 709.2(c) requires this Commission, before it authorizes
interLATA long distance competition, to determine that all competitors have
nondiscriminatory access to exchanges; that a local exchange company does not
make unfair use of subscriber information or customer contacts based on the
company’s provision of local exchange service; that there is no improper cross-
subsidization of intrastate service; and that there is no substantial possibility of
harm to competitive intrastate telephone markets.

15. PB Com has presented evidence intended to show that it already is
constrained by federal and state regulations, and that further regulations will

hinder its ability to compete with dominant long distance carriers.
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16. Long distance carriers, joined by ORA and TURN, have presented
evidence intended to show that Pacific Be]l’é'markel'ing power gives the Telesis
companies an unfair advantage that, unless ¢onstrained, will work to the long-
term disadvantage of competition and consumers.

17. PB Com showed at hearing that AT&T, MCI and Sprint collectively control
95% of consumet long distance revenue and dominate the residential long
distance market with 93% of households; hoivever, later FCC data submitted by .
AT&T and MCI show that AT&T, MCl and Sprint have respectively 44.%; 194%
and 9. 7% of national long distance revenuie, and that the three companies have
85.2% of the nation’s presubscribed lines.

18, B Com showed that the ability to offer one- st0p shopping, i.¢., abundled
| product of local, local foll , long distance and other services, is importantin
marketmg telecommunmahons services.
©19. PB Com will uhhze a variety of marketing techniques but exPects to obtain

from 50% to 60% of its new customers through Pacific Bell marketing efforts.

20. Pacific Bell intends to use customer proprietary information in marketing
PB Com services after obtaining customer permission to do so.

2i. Under the Commission’s affiliate transaction rules, PB Com states that it
will pay the tariff rate for services received from Pacific Bell under tariff; that it
will pay the higher of fully distributed cost plus 10%, or market rate, for Pacific

Bell services not offered under tariff; that it will pay a transfer fee of 25% of the
annual salary of any Pacific Bell employee hired by PB Comy; and that it will pay
for Pacific Bell sales activities at the higher of fully distributed cost plus 10%, or .
market rate, plus an additional 13% for a successful sale. |

22. Under the Comm'issi—on's affiliate transaction rules, Pacific Bell must report

to the Commission any pénding sale or transfer to PB Com of an asset valued in
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excess of $100,000, and it must seek advance approval of any guarantee of
securities or debt obligations for PB Com.

23. ORA presented evidence intended to show that approval of PB Com’s
application without restrictions is likely to reduce Pacific Bell revenues and cause
Pacific Bell's network to deteriorate. |

24..ORA presented Pacific Telesis internal documents that purported to show
plans to migrate high value customers fro:ﬁ Pacific Bell to PB Com.

25. The Telesis companies have provided no documented projections of toll
revenues, customers, or net income expected to be lost by Pacific Bell as a result

of PB Com's application.

26. ORA presented evidence intended to show a risk that, with facili.tie's-based

service, PB Com would receive Telesis resources that otherwise would go to the
Pacific Bell system. 7

27. ORA presented evidence intended to show that PB Com should be
regulated as a dominant carrier to reduce the risk of anticompetitive behavior by
Pacific Bell, and that price floors for PB Com service are necessary to be sure that
such services are not subsidized and priced below cost.

28. MCl presented expert testimony estimating that it will be at least five years
before most California customers have a choice of facilities-based local exchange
- carriers.

29. Pacific Bell serves 94% of the intraLATA residential customers in its service
area and Pacifi¢ Bell has a monopoly in the provistion of access service, the service
that long distance carriers need to originate and terminate long distance calls.

30. Pacific Telesis is coordinating the relationship between Pacific Bell and
PB Com and intends to select and manage the firms that will provide adverlising
and conduct market research.

31. Pacific Telesis corporate costs are 15% higher than AT&T’s costs.
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32. Pacific Bell receives many millions of calls each year from consumers
because of its long-standing position as the monopoly local exchange c¢arrier in its
territory.

33. TURN wntnesses presented evidence intended to show that Pacifi¢ Bell
would violate state law if it fries to market PB Com services on virtually all

mcommg calls

34. Sprint plans to enter the Cahforma loeal eXChange market in compehtwn

“with Pacific Bell. *

| 35. Pacific Bell has encountered difficulty in fil-li’ng'change orders for other
~ carriers that seek to fesell loeal:e)tchange service, ‘a‘t' one time limiting such

, *chang‘es to 400 a day, increasing later to 2,000 per day five days a week.

36. Every customer switched from Pacnﬁc Bell local service to PB Com local
service would mcan a reduction in revenue from Pacific Bell.

37. Relatively little competition exists in the local exchange market, but there
are hundreds of telephone carriers in California seeking to provide long distance
:.md intraLATA service.

38. I'B Com anticipates only limited need for facilities-based intraLATA
service in its early years of operation.

39. No party opposes PB Com’s application to become a long distance carrier,
but virtually all parties except PB Com propose restrictions on the marketing of
that service.

40. Telesis opposes an FCC order that precludes PB Com from sharing long
distance transmission and switch facilities of Pacific Bell,

41, The Telecommunications Act prescribes the timing of ’'B Com'’s entry into

the long distance market,
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42. FCC Order 96-489 permits Pacific Bell to market PB Comt’s long distance
service on inbound calls, provided that Pacific Bell informs callers for.new service
- that they have a choice of long distance carriers.

43. Pacific Bell intends to use aggressive marketing techniques in garnering
business for PB Com. ' ‘

44, By prior Commission decisions, we authorized‘competitio_n in providing
interLATA telecommunications service. By D.94-09-065, 56 CPUCQd 117 (1994),

we authorized competitive intralLATA services effective January 1, 1995, for -

carriers meeting specified criteria.

45. PB Com has demonstrated that it has the required amount of cash available |

to meet its start-up expenses.

46. PB Com has demonstrated that its managehl‘ent possesses the requisite
technical experience to operate its service. 1

47. PB Com has submitted with its application a draft of its initial tariff, and
this tariff 'complieé with Conunission requirements.

48. The Commission has routinely granted nondominant interexchange
carriers an exemption from the Rule 18(b) requirement that the application be
served on cities and counties in the proposed service area. ‘

49, Exemplion from the provisions of PU Code §§ 816-830 has been granted to
other resellers.

50. The transfer or encumbrance of property of nondominant carriers has been
exempted from the requirements of PU Code § 851 whenever such transfer or
encumbrance serves to secure debt. (See D.85-11-044, 19 CPUC2d 206 (1985).)

51. The Proposed Decision in this application was issued in May 1997 arid was
withdrawn on Octobei"IS, 1997, pending an order of the FCC in its CPNI

proceeding.
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52. The FCC on February 26, 1998, released its Decision FCC 98-27, dealing
with permissible uses of CPNI under Section 222 of the Telecommunications Act
of 1996. |

53. Applicant on April 17, 1998, filed a motlon asking that this proceeding be
reopened to consider changes_ to the Proposed Decision in light of Decision
FCC 98-27. o

54. Apphcant on Aprll 17 1998 also moved to subshtule SBCS for PB Com
because of the mergér of Pacific Telesis Group into SBC Commum(‘ahons, Ine.

55. SBCS has agreed to be bound by all presenlahons and commitments made -

~ onbehalf of PB Com. o
56. A Prehearmg Conference was conducted on June 25 1998
) A551gned Commlssmner Neeper on July 2, 1998 ruled that further
,evxdenttary hearings were not ne¢essary, and he invited partiés to brief the
issues of the substitution‘of SBCS for PB Com and of the FCC’s ruling on CPNI. .

58 Briefs were filed on August 25, 1998, and repiy briefs were filed on

Septetﬁbet 11,1998, at ﬂvhich time this matter was deemed submitted for

Conimission decision.

Conclusions of Law
1. An applicant for a certificate of public convenience and necessity has the

burden of showing that the public interest requires that the authority sought be

- granted.

2. PB Com has asked to withdraw its application for local exchange authority,
and that request should be granted.

3. PB Com's attempt to place conditions on its withdrawal of part of its
application should be rejected.

4, PB Com's application for authority to provide resold intraLATA service
should be granted.
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5. PB Comt’s request for authority to provide facilities-based intraLATA
service should be granted, with limitations applicable to Pacific Bell franchise
territory. |

6. PB Com’s application to provide resold and facilities-based interLATA
service should be granted, subject to the requirements of the Telecommunications
Act of 1996 and FCC and Commission rulings.

7. Pacific Bell should be required to comply with FCC and Commission
requirements in performing joint marketing on behalf of PB Com.

8. Pacific Bell customer service representatives who will do joint marketing
on behalf of PB Com should have access to Pacifi¢ Bell’s CPNI, subject to FCC

and Commission restnctlons

9. PB Com should be regulated as a nondoninant providér'of intraLATA and

interLATA services.

10. ORA should be directed to arrange an audit of PB Com, with emphasis on
affiliated transaction and cost allocation compliance, as part of, or at the same
time as, the joint FCC/state audit, with costs to be borne by PB Com.

11. PB Com should not be required to pay a royalty for its use of the Pacific
Bell name.

12. The order in this proceeding should not address access charge reform.

13. PB Com should not be required at this time to conduct a study
demonstrating that Pacific Bell’s net revenue will not be reduced as a result of
granting operating authority to I’B Com.

14. No restriclions need be imposed on Pacific Bell services to PB Com beyond
those already in place.

15. No additional constraints are necessary on the transfer of Pacific Bell

employees to 'B Con.
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16. No further requirements are necessary beyond those imposed by the FCC
on reporting of proprietary information provided by Pacific Bell to B Com.

17. Applicant has the financial ability to provide the proposed service.

18. Applicant has made a reasonable showing of technical expertise in
telecommunications.

19. Public convenience and necessity require the interLATA and intraLATA
services that will be offered by PB Com,

20. PB Com is subject to:

a. The current 2.4% surcharge applicable to all intrastate services
except for those excluded by D.94-09-065 as modified by
D.95-02-050 to fund Universal Lifeline Telephone Setvice
(PU Code § 879; Resolution .
T-16098, December 16, 1997);

. The current 0.25% surcharge applicable to all intrastate services
except for those excluded by D.94-09-065 as modified by
D.95-02-050 to fund the California Relay Service and
Communications Devices Fund (PU Code § 2881; Resolution
T-16090, December 16, 1997); -

. The user fee provided in PU Code §§ 431-435, which is 0.11% of
gross intrastate revenue for the 1996-1997 fiscal year (Resolution
4789);

. The current surcharge applicable to all intrastate services except
for those excluded by D.94-09-065, as modified by D.95-02-050,
to fund the California High Cost Fund-A (PU Code § 739.30;
D.96-10-066, pp. 3-4, App. B, Rule 1.C.; set by Resolution
T-15987 at 0.0% for 1998, cffective February 19, 1998);

. The current 2.87% surcharge applicable to all intrastate services
except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California High Cost Fund-B
(D.96-10-066, p. 191, App. B, Rule 6.F.); and
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f. The current 0.05% surcharge applicable to all intrastate services
except for those excluded by D.94-09-065, as modified by
D.95-02-050, to fund the California Teleconnect Fund
(D.96-10-066, p. 88, App. B, Rule 8.G,, set by Resolution T-16165,
effective August 1, 1998).

2t. PB Com should be exempted from the Rule 18(b) requirement of service of
the applzcahon on cities and counties.

22. PB Com should be emmpted from PU Code §§ 816-830.

23. PB Com should be exempted from PU Code § 851 when the fransfer or
encumbrance serves to secure debt. |

24. The application should be granted to the extent set forth below.

25. Because of the pubhc interestin competitive interLATA and intraLATA -

services, the following order should be effective 1mmedtately.

26. SBCS should be substihitéd as the applicat{t in p]acé of PB Com, with SBCS
subject as a successor in interest to all of the commitments and obligations
applicable to PB Com.

" 27. The application should be approved and this decision should be adopted.
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ORDER

ITIS ORDERED that:

1. The motion of Pacific Bell Commumcatlons (PB Com) pursuant to Rule 2.6
to amend the application to substitute Southwestern Bell Communications
Services, Inc. (SBCS) in place of PB Com is gfamed, subject to the condition that
SBCS is bound directly and indirectly in the same manner as PB Com by the
Commission’s rules and regulahons mcludmg afﬁhate transaction rules.

2. The mohon of PB Com to reopen this proceedmg to COnSIder '

' Dec:smn 98-27 of the Federal Commumcatmns Commlssnon (FCC) inits CC
Docket No. 96-115 is granted

3. A certificate of public convenience and necessnty is granted pursuant to

PU Code § 1001 to SBCSto operate as a facilities-based and resale interLocal

Access and Transport Area (interLATA) carrier and as a facilities-based and

resale intraLocal Access and Transport Area (intralLATA) carrier, subject to the

~ terms and conditions set forth below.

4. SBCS's request to withdraw its application to operate as a facilities-based
and resale competitive local carrier is granted; to the extent that SBCS continues
to seek authority to provide local exchange authority, that request is denied.

5. SBCS’s authority to provide facilities-based intralLATA service is limited in
Pacific Bell franchise territory to construction of tandent switches and other
network elements that will permit SBCS to offer comnon features for both
intraLATA and interLATA long distance services; SBCS is not authorized to
construct intraLATA transmission and end-office switching facilities in Pacific
Bell's franchise territory without further approval of the Commission.

6. The authority granted today is conditioned upon SBCS and Pacific Bell
compliance with the FCC’s and this Commission’s requirements for joint

marketing of interLATA and intral.ATA services.

~-77 -
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7. The authority granted today is conditioned upon SBCS and Pacific Bell
compliance with the FCC’s and this Commiission’s requirements for access to
Pacific Bell’s Customer Prorictary Network Information.

8. The authority granted today is conditioned upon a périédic audit to be
conducted, at SBCS expense, under auspices of the Commission’s Office of
Ratepayer Advocates (ORA) of SBCS’s compliance with the Commission’s
affiliate transaction rules and cost allocation rules. The ORA ié direcled to
consult with the Federal Communications Comm:ssiOn (FCC) COmmon Carrier
Bureau to coordinate the audit with the joint FCC/state audit to be conducted by
the Comumon Carrier Bureau.

9. Without obtammg prior approval of this Comnussmn SBCS is pl‘Ohlblted
from accepting network transmission and switchmg services from Pacific Bell
unless such services are available ,to all telep_onlniunicatlons promders ona
nondiscriminatory basis. |

10. Except as set forth in these Ordermg paragraphs, all further réstrictions and
limitations on SBCS’s authority proposed by protestants in this proceeding are
" denied. |

11. SBCS's exercise of the authority granted herein is conditioned upon SBCS’s

compliance with the requirements of the Telecommunications Act of 1996, Pub. L.
No. 104-104, 110 Stat. 56, 47 U.S.C. §§ 151 et seq., and comphance with
requirements of this Comimission.
12. SBCS shall file a written acceptance of the certificate granted in this
proceeding,.
13a. Applicantis authorized to file with this Commission tariff schedules for

the provision of interLATA and intraLATA service. Applicant may not offer

interl ATA and/or intraLATA service until tariffs are on file. Applicant’s initial

filing shall be made I ac¢ordance with General Order (GO) 96-A, excluding

-78 -




A.96-03-007 COM/JLN/ccy * ¥

Sections 1V, V, and VI, and shall be effective not less than one day aftér ﬁlmg
Appllcant shall comply with the prowsions in its tariffs.

- b Appllcant isa nc)ndommant interexchange carrier (NDIEC) The
effectiveness of fts future tariffs is subject to the schedules set forth in .
Ordering Paragraph 5 of D. 90 08-032 (37 CPUC2d 130 at 158), as. modlfled by
DJI1- 12 013 (42 CPUC?d 220 at 231) and D 92-06- 034 (44 crucad 617 at 618)

_:"5. »' All NDIECs are hereby placed on notice that thelr Cahfomta o
© tariff filings will be processed in accordance wnth the
followmg effectivenéss schedule: =7

“a, Incluslon of FCC-appfoved rates l‘or mteratate servu}_es o
" in California public utilities tariff séhedulés shall-
. become effective on one (1) day’s notice, . -

'-1 Umerm rate reduchons for exlstmg Services shall _‘
" become effective on five (5) days notice,

. Unlform rate inéreases, except for minor rate InCrC‘abeS,
for existing services shall become effective on thirty
- (30) days’ notice, and shall require bill inserts, a
* message on the bill itself, or first class mail notice to
customers of the pendmg increased rates.

© Uniform minor rate inéreases, as defined in D.90- 11-029
for existing services shall become effective on notless
“than five (5) w0rkmg days’ notice, Customer
notification is not required for such minor rate
increases.

. Advice letter filings for new’ services and for all other
types of tariff revislons, except changes in text not
affecting rates or relocations of text in the tariff

_schedules, shall become effective on forty (40) days’
notice.

Advice letter filings merely revising the text or location
of text material which do not cause an increase in any
rate or charge shall becomie efféctive on not less than
five (5) days' notice.”

14.SBCS may dewatc from the following provisions of GO 96-A: (a)

paragra phILC. (1)(b), which requires consecuhve sheet numbermg and prohnblts

-79 -
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the reissue of sheet numbers, and (b) paragraph 11.C.(4), which requires that "a
separate sheet or series of sheets should be used for each rule.” Tariff filings
incorporating these deviations shall be subject to the approval of the
Commission’s Telecommunications Division. Tariff filings shall reflect all fees
and surcharges to which applicant is subject, as reflected in Conclusion of
Law 20.

15. SBCS shall file as part of its initial tariff, after the effechVe date of this order
and consistent with Ordering Paragraph 3, a service area map.

16. Prior to initiating service, SBCS shall provide the Commission’s Consumer - "
Services Division with SBCS’s designated contact person(s) for pu-rposes of
resolving consumer complaints and the correspondmg telephone number. This
information shall be updated if the name or telephone number changes, or at
least annually

'17. SBCS shall notify this Commission in writing of the date interLATA and
intraLATA service are first rendered to the public within five days' after service
begins.

18. SBCS shall keep its books and records in accordance with the Uniform
System of Accounts specified in Title 47, Code of Federal Regulations, Part 32.

19. SBCS shal file an annual report, in compliance with GO 104-A, on a

“calendar-year basis using the information request form developed by the
Commiission and contained in Attachment A.

20. SBCS shall ensure that its employees comply with the provisions of
PU Code § 2889.5 regarding solicitation of customers.

21. The certificate granted and the authority to render service under the rates,
charges, and rules authorized will expire if not exercised within 12 months after

the effective date of this order.
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22. The corporate identification number assigned to SBCS is U-5800-C, which
shall be included in the caption of all original filings with this Commission, and
in the titles of other pleadings filed in existing cases. '

23. Within 60 d:ay'_s of the effective date of this order, SBCS shall comply with
PU Code § 708, Employee Identification Cards, and notify the Diréét of the
Telecommunica tions’Division in writing of its compliance.

24. SBCSiis exempted from the prowsions of PU Code §§ 816-830.

25. SBCS is exempted from PU Code § 851 for the transfer or encumbrance of

| property, whenever such transfer or encumbrance serves to secure debt.

26. SBCS is exempted from Rule 18(b) of the Commission’s Rules of Practice

. and I’rocedure to the extent that the rule requnres SBCS to serve a copy of its -
apphcahon on the cities and countles in which it proposes to operatc

27. 1 SBCS is 90 days or more late in filing an annual report or in remitting the
fees listed in Conclusion of Law 20, the Telecommunications Division shali

- prepare for Commission cOnsideraﬁon aresolution that revokes the applicant’s
certificate of publié convenience and necessity, unless the applicant has received

the written permission of the division to file or remit Jate,

- 28. The application Is granted, as set forth above.
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29, Application 96-03-007 is closed.
30. This order is effective today.
Dated February 4, 1999, at San I‘rancnsco, California.

R[CHARD A. BlLAS )
- President -

HENRYM DUQUR

JOSIAH L. NEEPER
Commissioners

1 will file a 'w‘ritteri COnCUrrence .

/s/ HBNRYM DUQUB
Commissnoner '
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ATTACEMENT A
Page 1

TO: ALL INTEREXCHANGE TELEPHONE UTILITIES

Article 5 of the Public Utilities Code grants authority to the
California Public Utilities Commission to require all public
utilities doing business in California to file reports as specified
by the Commission on the utilities' california operations.

A specific annual report form has not Iet been prescribed for the
California interexchange telephone utilities. However, you are
hereby directed to submit an original and two copies of the
information requested in Attachment A no later than March 3ist of
the year following the calendar year for which the annual report is

submitted.
Address your report tot

Califormia Public Utilities cCommission
Auditing and Compliance Branch, Room 3251
505 Van Ness Avenue . :
San Francisco, CA 94102-3298

Failure to file this information on time may result in a penalty as
provided for in §§ 2107 and 2108 of the Public gtilities Code.

If you have any question concerning this matter} please call
- (415) 703-1961. ‘
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96-03 / ATTACHMENT A

Page 2
Information Requested of California Interexchange Telephone

Utilities. ,

To be filed with the California Public Utilities Commission, 505
Van Ness Avenue, Room 3251, San Francisco, CA $4102-3298, no later
than March 31st of the year following the calendar year for which
the annual report is submitted. ' .

. 1. Exact legal name and U # of reporting utility.
2. address. | o
3. Name, title, address, and telephone number of the
person to be contacted concerning the reported
information. = - '

Name andﬂtitle;of the officer havihgrcustody of the
" general books of account and the address of the -
office where such books are kept.

Type of'organitition'(e.g., corporation,
partnership,rsole proprietorship, etc.).

If incorporated, sﬁeéifyz

a. Date of filing articles of incorporétion with
the Secretary of State. " .

b. State in which incorporated.

Commission decision number granting operating
authority and the date of that decision.

Date operations were begun.

Description of other business activities in which
the utility is engaged.

A list of all afffliated companies 'and their
relationship to the utility. sState if affiliate is
at

a. Regulated public utility,

b. Publicly held corporation.

Balance sheat as of December 31ist of the year for
which information i{s submitted.

Income statement for California operations for the
calendar year for which information is submitted,

(END OF ATTACHMENT A)




Category

Proposed Additional Safeguards/Restrictions

Resolution of Issue Via the FCC's Recent Rulings

Joint Marketing

Pac Bell not aliowed to market PBCom interLATA
services to customers who call Pacific Bell for their

local scrvice. (ATAT- Kargoll, pg. 4 & 15; MCI- Comelf,
pg. 9. TURN-Costs pg. 6-7, Long Pg. 13)

The FCC ruled that BOCs are allowed to-joint market PBCOM
interLATA scrvice on inbound calls regarding local scrvice.
FCC 96439 7292 '

.| PBCom must obtain a study of market valuc of joint

marketing scrvices provided by PacBell,
(ORA-Lifin, pg, 64)

The FCC found that existing FCC and state accounting salcguards
are adoquate (0 proloct against improper cross-subsidization, and it
declined to impose any additional accounting rulcs on intrastate
FCC 96-490 9 44

Joint Marketing for PBCom performed by separate
and different service reps than those that take orders

for PacBcll services.  (MCl-Comell, pg. 9. TURN-Costa,
Pg. 12)

The FCC ruled that noadditional regulations arc necessary (o
implement joint marketing and that BOCs will be permitted to engage
in (he samo type of markcting activitics as other service providers,
FCC 96439 1291

PBCom required to usc name substantially different
than Pac Bell, (ORA-Llfin, pg. 70)

The FCC imposed no restrictions on the use of BOC names by 272
affiliates,

Apply 13% referral fec to all PBCom sales revenues
generated by PacBell. (ORA-Elfin, pg. 57-58)

The FCC ruled that no additional regulations are necessary to
implement joint marketing and found that existing FCC and state

accounting saf-guards are adequale 1o protect against improper cross-
subsidizati

FCC 96489 1291, FCC 96-490 144

AfMiliate
Transactions

PBCom required to compensate Pacific Bell for usc of

its nxme (o ensurc against cross subsidization by Bell.
(AT&T-Kargoll, pg. 3)

The FCC ruled that no additional regulations are necessary to
implcment joint marketing and found that existing FCC and state
acoounting safcguards arc adequate to protect against improper cross-
cubsidinat | o

FCC96-439 1291, FCC 96490 144

PBCom roquired to use Part 32 (USOA)
(AT&T-Toomey, pg. 5, 10)

The FCC ruled that 272 afTiliates nwist maintain their books in
accordance with GAAP instead of Part 32 Accounting.
FCC 96490 491
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Catepory

Proposcd Additional Safeguardy/Restrictions

Resolution of Issuve Via the FCC’s Recent Rulings

AfMhliate
Transactions
continved)

Quartérly financial reports by PBCom available for
public review, (ATAT-Toomey, pg. 7, 10)

FCC will not review afTiliate prices or profits. The FCC rejected
ATXT s suggested annual audit, relying instead on bicnnial audits,
FCC 96-439 1258, FCC 96490 1203

Annual outside audits over and above FCC Part 64
attestation audit. (AT&T-Toomey, pg, 7-3, 10)

The FCC rejected ATET s suggested annual audit, relying instead on
bicanial audits, ' FCC 96490 1203

Discontinue provision of non-tari(T employee
consulting services except those required for joint
marketing. (ORA-Elfia, pg. 50-51)

ﬂanCpemﬁtsu\csiuﬁngofadministnﬁvundodmscwicm
they decline to nmpooc a prohibition on all shared services.
FCC 96439 1168

Cornmission cxamination of PBCom's transactions
and relationships afler operations begun for
compliance and test for new safeguards (ORA-Elfin,
L X0

The FCC pcmuls thc shmngol‘ administrative and other services
they decline to impose a prohibition on afl shared scrvices.
FCC 96439 1168

If a Pac Bell rep wants to use CPNI to sell PBCom
services it must get cusiomer approval for use by all
unaffiliated carriers and notify all carriers that the
information is available. (ATAT Kargoll, pg. 10)

The FCC states that it will address CPNI issues in a subscquent order
in CC Docket No. 96-113.
FCC 96439 1300

Bell should not be allowed to ask for permission to
usc CPNI “when customers would be most likely to
see a benefit from granting permission™

(MCI- Comell, pg. 10)

The FCC states that it will address CPNI issues in a subsequent order
in CC Docket No. 96-115. - .
R FCC 96439 1300 .

Dominant regulatory status for PBCom’s scrvices
(with tanifT filings, cost support and price floors in all
markets)

(ATRT-Kargoll pg. 14 & [Feomomides, pp. 27-28; TURN.Costa,
pp. 12:13 & Long, pg. 13; MCl-Comell, pg. 13; ORA-Elfln, pp.

73-74; Sprint-Purkey, pg. 9. CCTA-Kahn, pg. 23 )

FCC will not review afTiliate prices or profits. FCC rules that further

rules on pmdnaypricingare not neccssary because federal antitrust

law applies to predatory pricing and the danger of successful predation
is smail,

FCC 96439 1258
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Catepory

Proposed Additional Safeguards/Restrictions

Resolution of 1ssue Via the FCC’s Recent Rulings

Regulation
{continued)

Full imputation (price floors) for all PBCom scrvices,

(AT&T-Economides, pg. 28; MCl.-Comeli, pg. 13)

The FCC rcjected proposals that it review 272 afliliates’ prices and
profits to ensure that prices cover access charges and other costs,
citing, in part, the “enormous administrative burden” on the
Commission,

FCC 96489 42538

PBCom should not be allowed to provide local or

intralLATA 'scrvice. (TURN-Lorg, pp. 13, CCTA-Kahn,
pp. T&2Y)

The FCC ruled that 272 afTiliates are not prohibited from providing
local exchange services in addition to interLATA services,
FCC 96439 1258

The FCC also rules that compctition in the local market would not be
harmed if a 272 affiliate offers local exchange services to the public
that are similar to Jocal exchange services offered by the BOC,

Restrict PBCom from becoming a lacilities-based -
LEC until effective local competition.
(MC1-Comell, pg. 15)

The FCC found tat 272 affiliates can offer local exchange service
without limitation on the nature of the facilities it uses to provide that
scrvice.

FCC 96439 91 312-314

Restrict PBCom to provide only local or intralLATA

toll services it buys from Pac Bell (ORA-Eifin, pg 32) -

The FCC found that 272 affiliates can oﬂ'cr local exchange service
without limitation on the naturc of the facilities it uses to provide that
service.

FCC 96439 11312-314

Require PBCom to file an application 10 build
facilitics or buy or scll asscts.
(Speint-Purkey, pg. 9-10)

The FCC found that 272 affiliates can offer local exchange scrvice
*without limitation on the nature of the facilities it uses to provide that
service,

FCC 96489 11312314

Require PBCom to file advice letters for introduction
of ncw services and rate changes effective on 40 days
{Sprint.Purkey, pp. 10-11)

The FCC found no-basis lo conclude that 272 affiliates should be
considered-incumbent LECs, and it found that the danger of successfu!
prodation is small. These findings arc not tmslstmt with treatment as
a "dominant® carrier,
FCC96-439 11312 258
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Category Proposed Additional Saleguards/Restrictions

Resolution of Issue Via the FCC’s Recent Rulings

CCess Char.gcs PacB¢ll's access charges must be sct no higher than

cconomic cost before PBCom authorized to operate.
(MCl-Coeell, pg. 13)

The FCC explained that they intend o address aceess charges ina
separate prococding.
FCC 96-439 1258,314

PBCom can only buy access from PacBell tariff and
not on contract basis. (Sprint-Purkey, pg. 15)

The FCC found that BOCs may provide volume and term discounts to
their 272 afliliates just as-they must for unaffiliated carniers.
FCC 96439 1257

The Commission should require Pacific Bell to
provide verifiable measures of its performance in
providing services and facilities to afTiliated and.
unafTiliated carniers. (ATAT-Kargoll, pg. 12 & Economides
re 28)

The FCC fourv! that the existing accounting rules and bicnanial audit
requirements are adoguate protection against the potewtial for improper
cost allocation, and that its enforcement authority under §§ 27 1(d)X6)
and 208 arc available to address potential discrimination in
provisioning, )

FCC 96439 1} 162, 257

No PacBcll employee transfers to PBCom unless

proven that PacBell is not harmed.
(ORA-ElNn, pg. 43)

This issuc is not explicitly addressed by the FCC, although its ruling
with respect to the charing of non-operational services would appear to
be consistent with no-oar on the transfer of employecs.

As condition of certification, devclop a plan to ensure
PacBell net income not reduced as a result of PBCom,
Require public review before submiitted to
Commission,

(ORA-Liifin, pg. J3)

This issuc is not explicitly addeessed by the FCC, although its refusal
lo promuigate additional accor mting rules and restrictions would
appear 10 go against this reco.wmendation.

wh

o
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COMPARATIVE ADVANTAGE ANALYSIS

Advantages of PacBell and PacSell Comm

Advantages Derived from Formeér Limitations/Conditions
Monopoly :

Start with a ublquitous nétwork for Iocal
sarvice and began (as of early 1996) with
100% of local service customeérs (See,
e.g., 3 Tr. 440-441, Pitchtord).

Start with a name that is synonymous
with local service; gonerally a good
reputation becausé regulation ensured
suffident revenues to prowda high
quality service. (Ex. 65 at 73, Eifnér; 2
Tr. 230, Jacobseén)

Have valuable (and private) customer PacBell's agreements with long distance
Information derived from the billing they | camiers may prevent them from using the
have doné for afl local sérvice and for long distance customer Information
many long distance companies. (Ex. 65, | without permission of the long distance
p. 67, Elfner) carmier; parties are seeking restrictions
on PacBéll's ability to use long distance
and other private information that could
partly néutralize this' advantage with
respect to marketing of PacBell Comm
services

Almost all resldential customers still must
contact PacBell for local servics (3 Tr.
440-441, Pitchford); those who havea
choics generally onty can only get resale
of PacBell's sarvice, which offers limited
price and features competition to PacBell

Depending on the size and location of Some large businesses and government
the business, most businesses have little | otfices in major downtown arezs have a
or no choice of local service providers. ¢hoice of a fadilities-based competitor.
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For resale of PacBsll's focal service, Obvious discrimination will likely be
PacBell has the ability to provide less detected by competitors and halted by
favorable tréatment (e.g., with respect to regulators. But complex business
sarvice ordering) to competitive carriers | practices (.g., servicé ordering) can
than PacBsll Comm and its own retail allow for subtle discrimination that iz
customers, to the extent that regulators difficult to detect and prove. (ICG Op. Br.
do not prevent such discriminatory | at-10-14).

treatment. (There Is often a tinia lag for
regulators to «ct and regulatos ane
reluctant to get involved in complex
commercial disputes.) (Ex. 65, pp. 9-10,
34, Elfner; ICG Op. Br. at 10-14).

When compétitors ard ablé 1o use (Ses above.)
PacBell's unbundied network elements | - -
(UNEs), PacBsli will have the same
ability to provide less favorable treatment
to competitors than it provides to PacBell
Comm. (See above.)

Evén for customers who have e choice
for local service, a large portion will
comtinue to contact PacBell first simply
becauss of inértia (Ex. 65, p.65, Elfner;
Ex. C-21, PB3006085).

Because customers must get local
sérvice in order to get any telephone
setvice, they are likely to call a local
service provider first before they think
about who to use for toll and long
distance service (See Ex. 65, p.68,
Elfner).

PacBeli receives a huge number of
inbound calls from existing customers
regarding changes to their service, such
as ordering new features, changing their
directory listing, or requesting a PIC
change. These calls are marketing
opportunities. (Ex. C-13, PB3007301,
PB 3007303; Ex, C-100, pp. 6-7, Costa;
Ex. C-21, PB3006085).
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PacBell has monopoly or at feast
significant market power for the following
types of services: local, custom calling
services, Intral ATA toll, (D.96-03-020 at
53, 55; 10 Tr. 1204, Long).

Customers are accustoméd 16 providing
pérsonal and private information to
PacBell in order to sécure local service
(.., social sacurity number, driver's
license number, how many people will beé
using phone and for what purpose, how
many lines in the house). Unless .
regulators restrain such behavior,
PacBeéll can ask thesé and other
quéstions and gain valuable marketing
information without the customer
realizing that the information is sérving
only PacBell markeéting purposes. (10 Tr.
1211-1212, Long; Ex. C-30, PB3001561;
Ex. C-100, pp. 1112, Costa).

TURN has asked the CPUC in this case
to require PacBell to inform customers
whén information they aré requesting is
not necassary in order to obtain _
telephone service. (Ex. 101, p. 14, Long;
Ex. C-100, pp.11-12, Costa).

PacBell has monopoly power over the
access service competing long distance
providers need In order 1o provide toll
-servica. (Ex. 65, pp.72-73, Eliner; 10 Tr.
1204, Long; Ex. 99, p.12, Costa).

Effective regulation - especially
imputation and price Jloor requirements
for PacBell Comm — could at least partly
néutralize this advantage

Ability to cross-subsidize PacBell Comm
services if costs of services and assets
(e.9., marketing services, value of _
.| PacBeli name) are not imputed Into
PacBell Comm's costs and used in
determining price floors. (Ex. 101, pp.
12-13, Long; Ex. 65, p. 18, 73, Elfner; 10
Tr. 1208-1209, 1214-1215).

Effective regulation (proper price floors)
can neutralize this advantage
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Advantages of AT&T

Advantages Derivéd from Formeér |
Monopoly

Umitations/Conditons

Strong nameé reécognition and éven some
confusion with some customers who think
that AT&T never stopped providing local
satvice (1 Tr. 229-230, Jacobsen; Ex. 44,
p. 17, Sofman).

Reésidual market power with respect to
some parts of the long distance market -
the basic toll and directory assistance
services used by residential and small
business ¢ustomers (10 Tr. 1205, Long).

Has an over 50% share of the overall
long distance markat (on & minutes of
usé basis) and Has an even larger
percsntage of total presubscribed long
distance customers in California. (9 Tr.
1103, Kargoil).

Unliké PacBell, long period of choice
among competing providers makas it
difficult to asséss the extent to which
existing market sham reflects customers
retalned because oformer monopoly
status as opposed to customers won or
rétained through effective marketing

Has a customer base comparable In size
o PacBell's customer base. (1 Tr. 129,
Jacobsen).

Customers of long distance and toll
services havé feweér reasons.to make
Inbound calls than customars of local

service.

Has huge finandial resourcss. (C-103,
Pp.17-18, Emmeérson).

PacBell and SBC, whén combined, will
also have tremendous financial _
resources, but still not as large as AT&T.
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Advantages of Compelitive Local Carriers (CLCs) In Géneral

Advantages

Limitations/ Conditions

Ability to choose the geographic areas
and customer classes they servé with
local service. (D.96-03-020 at 46).

Limited service offerings are often more
a function of necessity than choice, since
markeling and advertising become more
efficient as scope of service area
increaseés

Ability of their customers to obtain
compléte bundles 6 telecommunications
seéivice in a single call (E.g., 9 Tr. 1106-
1107).

Large long distancs carriers cannot yet
do this if their local service is obtained
from resale of PacBell. (FCC 96-489).
Once PacBell Comm begins service, this
advantage will be neutralized since
PacBell will bé able to jointly market a full
bundi¢ of PacBellf PacBell Comm
services. (Under TURN proposal, to
obtain PacBell Comm's service, customer
would have o be transferred to a
separate sales staff at PacBell) (Ex. 101,
p.13, Long).

Ability to target special pricés and
special promotions to a limited
geographic area or class of customers.
(Ex. 45, p. 16, Solman).

Such targeted promotions aré more
costly than generalized prices and
promotions, including the costs of
specialized billing: This advantage is
neulralized alleast in part by PacBell's
authority to enter into customer specific
contracts with its customers (D.96-03-
020 al 56-58); PacBell Comm would
have the same authority.

ATTACHMENT A
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AttachmentD
List of Appearances

Applicant: William H. Booth and David Discher, Attorneys at Law, for Pacific Bell
Communications; and McCutchen, Doyle, Brown & Enersén, by Terry I. Houlihan
and Gregory Bowling, for AT&T Communications of California, Inc.

Protestants: Peter A. Casclato, Attorney at Law, for Association of Duectory Publishers;
Goodin, MacBride, Squeri, Schlotz & Ritchie, by Iohn Clark, Attorney at Law, for
California of Long Distance Telephone Companies, In¢. (CALTEL);Alan Gardner,
Glenin Senow, Cyntlua Walker and Darleen Clark, for (_ahfomia Cable Television
Association (CCTA); Blumenfeld & Coheén, by Stephen P. Bowen, Karen M. Potkul,
and Christine A. Mailloux, Attorneys at Law, for MCI Telecommunications Corp.;
Willam C. Harrelson, Attomey at Law, for MCI Telecommunications, Inc.; ; Renee
Van Dieen, for Sprint Communications Company; and Lesla Lehtonen, Attomey at
Law, fof CaIu‘Orma Cable Television Associatmn (CCT A). '

Intervenors: &ghg_d_f’_uﬂsgx, for Cable Television Assoc:ahOn (Spnnt),
Attorney at Law, for The Utility Reform Network; and McCutchen{

Thomas . Long,
Doyle, Brown & Enersen, by Rebecca Lenaburg, Atto:-ney at Law, for AT&T

Communications of Califomnia, Ine.

Interested Parties: Prima Legal Services, by ].gg_&msngk, AttOmey at Law, for Cox
Calfiornia Telecom, In¢. ; Carrington Phillip, Attorney at Law, for Cox Ca11f0rnia

Telcom, Inc.; Roger P. Downs, for Cox California PCS, In¢.; Trati Bone,

and Michael Morris, Attorneys at Law, for Teleport Communications Group; Bruce
Heldridge, for ICG Access Services, Inc;; Dhruv Khanna, St., Attorney at Law, for
Intel Corporation; Elaine M. Lustig and Kathleen S. Blunt, for GTE California, In¢.;
Martin A, Mattes, Attomey at Law, for Intel Corporation and California Payphone
Association; E. Garth Black, Mark P. Schreiber, and Sean P, Beatty, Attomeys at
Law, for Roseville Telephone Company, Calaveras Telephone Company, California-
Oregon Telephone Co., Ducor Telephone Company, Foresthill Telephone Co.,
Happy Valley Telephone Company, Homitos Telephone Company, The Ponderosa
Telephone Company, Sterra Telephone Company, In¢. and Winterhaven Telephone
Company; Earl Nicholas Selby, Attomney at Law, for ICG Telecom Group (formerly

ICG Access Services, Inc.); and Jerry Varcak, for Bank of Amenca

Office of Ratepayer Advocates: Rufus G. Thayer, Janice L. Grau, and James S. Rood,
Attornéys at Law.

Telecommunications Division: Robert Benjamin and Charles Christiansen.
(END OF ATTACHMENT D)
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Henry M. Duque, Commissioner, concurring:

I concur with the reasoning and results of this decision. I file this forntal |
concurrence in order to alert SBC of my willingness to investigate any abusive uses of
customer proprietary network infonnation brought to the attention of this Commission.

Today's decision and the rules it adopts follow the FCC’s national regulations
conceming the use of customer proprietary network information adopted in February of
this year. The major altemnative to this approach would require separate staff to market
Pacific and SBC services. This anangement would produce a cumbersome customer-
service situation. A customer would need to provide identical information to more than
one service representative before completing an order. Lengthening this process for
ordering phone service does not serve the public interest. Qur decision today wisely
rejects this approach. ' o

Recent developments, however, have alerted me (o the real potential for the abuse
of customer information for marketing purposes. Last Apn, the United States District
Court for the Northem District of California found that a marketing scheme of Pacific
Bell involving the us¢ of customer information violated the Uniform Trade Secrets Act.
_In August, the court held Pacific liable for damages of $1,520,000 to AT&T, MCI, and
Sprinl. Thus, abuses of information are not just a “theoretical” but a conerete threat that

¢could underntine the functioning of telecommunications narkets.

I take heart that the court identified and sanctioned this niisuse of information by
Pacific. In my view, prompily acting t6 sanction a firm’s violations of law rather than
constructing a rigid edifice of restrittive rules offers the appropriate way for government
to proceed in these new markets where we cannot now know the likelihood of any
particular marketing abuse. However, if further evidence of the abuse of customer
proprictary network information emerges, let me note that the Commission has several
methods of acting to sanction and to correct such praclices. These include adjudicating
complaints filed by competitors, opening a Commission investigation into a finm’s
practices conceming the use of this information, and acting to modify the rules adopted in
today's decision.

Acting quickly in such matters is an obligation of this Commission that I take
very seriously.

/s HENRY M. DUQUE
Henry M. Duque
Commissioner

Fcbmaf)' 9, 1999

San Francisc¢o
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Henry M. Duque, Commissioner, concurring:

I concur with the reasoning and results of this decision. I fite this formal ,
concurrence in order o alert SBC of my willingness to investigale any abusive uses of
customer proprictary network infonmation brought to the attention of this Comniission.

Today’s decision and the rules it adopts follow the FCC’s national regulations
concerning the usc of customer proprictary network infonmation adopted in February of
this year. The major altemative to this approach would require separate stafl' to market
Pacifi¢ and SBC scrvices. This arrangement would produce a ¢cumbersome custonmer-
service situation. A customer would need to provide identical infomiation to more than
one service representative before completing an order. Lengthening this process for
ordering phone service does not serve the public interest. Our decision today wisely
rejects this approach.

Recent developments, however, have alerted me to the real potentiat for the abuse
of customer information for marketing purposes. Last Apnl, the United States District
Court for the Northern District of California found that a marketing scheme of Pacific
Bell involving the use of customer information viofated the Uniforma Trade Secrets Act.
In August, the court held Pacific liable for damages of $1,520,000 to AT&T, MCI, and
Sprint. Thus, abuses of infonnation are not just a “theorelical” but a conerete threat that
could undermine the funclioning of telecommunications markets.

I take heart that the court identified and sanctioned this misuse of information by
Pacific. In my view, prompily acling to sanction a finm's violations of law rather than
constructing a rigid edifice of restrictive rules ofters the appropriate way for govemment
to procced in these new markets where we cannot now know the likelihood of any
particular marketing abuse. However, if further evidence of the abuse of customer
proprictary network information emerges, tet me note that the Commission has several
methods of acling to sanction and to correct such practices. These include adjudicating
complaints filed by competitors, opening a Commission investigation into a finm’s
practices conceming the use of this information, and acting to modify the rules adopted in
today’s decision.

Acting quickly in such matters is an obligation of this Commission that I take
very scriously.

%“W

HENRY MMDUQUE
Commissioner

February 9, 1999

San Francisco
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Decision 99-02-014 February 4, 1999
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the petition by Pacific Bell

(U 1001 C) for arbitration of an interconnection e :

agreement with Pac-West Telecomm, Inc. Applic¢ation 98-11-024

(U 5266 C) purstiant to6 Section 256(b) of the (Filed No’vember 16, 1998)
Robert L. Mazigue, Attorney at Law,

 Telecommunications Act of 1996.
for Pacific Bell, applicant.

- Jarmes M. Tobin, Attorney at Law, for Pac-West
Telecomm, In¢,, respondent

OPINION

Summary , ,

Respondent’s mdﬁon for dismissal is denied.
Background

Pacific Bell (Pacific or applicant) and Pac-West Telecomim, Inc. (Pac-West
or respondent) entered into a Local Intermmiection Agreement dated
March 15,1996. The 1996 Agreement was not negotiated or entered into
pursuant to Section 252 of the Telecommunications Act of 1996 (Act). Rather, it
was negotiated consistent with Commission guidance in Decision (D.) 95-12-056,
submitted for Commission approval by advice letter, and approved pursuant to

the terms of that decision. !

' The 1996 Agreeriient was filed as Advice Letter No. 18115, dated March 19, 1996. The
advice letter states that it was submitted pursuant to D.95-12-056. All amendments to
the agreement, including Amendment No. 5 dated June 10, 1998, state that they were

Foolnole continued on next page
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By letter dated April 30, 1998, Pacific notified Pac-West that-it was
terminating the 1996 agreement effective June 30, 1998, and stated that it was
“prepared to begin negotiations for a new Interconnection Agreement.”?
Pac-West responded on June 9, 1998, stating that it was “willing to have
discussions with Pacific for a new Interconnection Agregment."’ Pac-West's
response also noted that it expected "Pa¢i'ﬁé Bell to 'proi.'ide Pap—West with the
terms and conditions of a'récommended agreement as well as copies of all other
Facilities Based Mteréoﬁnec't'ion'Agr‘e/emeﬁ_t’s and Resale Agr‘eéiﬁéﬁts."‘

Pacific Bell provided Pac-West with fhé_standard contract for
interconnection agreements and with other agreements signed under the Act and
filed with the Commission. Subsequently, Pac-West's lead negbﬁétof, Waifen |
Heffe‘lfinge’r,' discussed applicable dates for arbitréﬁcin' window, which were later h
- confirmed by Mf.(Heffelﬂhge’r's' e-mail sent to Ms. Seaman on September 18,
1998 Based on these exchanges the parﬂes set up an arbitration window

submitted pursuant to D.95-12-056. D.97-06-011 and D.97-09-126 both find that the 1996
Agreement was not approved pursuant to the Act, but pursuant to D.95-12-056.

* Exhibit A, Motion of Pa¢-West for Dismissal, dated December 3, 1998. As provided in
Section VI, either party could terminate the Agreement after the initial 2 year term,
upon 60 days written notice to the other party. As provided in Section VII, the
agreement continued--and continues--without interruption until a new interconnection
agreement becomes effective,

* Bxhibit B, Motion of Pac-West for Dismissal, dated December 3, 1998.
‘1d.

* Bxhibit C, copy of e-mail sent by Mr. Heffelfinger to MS. Seaman, in which Mr.
Feffelfinger wanted to "double check on timing" asking Ms. Seaman whether her dates
- concurred with his dates. Dates cited were: Nevada Bell: 9/16 to 10/11 and Pacific Bell:
10/22 to 11/16, the respective dates signifying the arbitration window for each case.




A98-11-024 COM/JLN/ftf

- counting from the date of Pac-West's letter to Pacifi¢ Bell. Accordingly, as
confirmed by Mr. Heffelfinger's e-mail, October 22, 1998 was 135 days from June
9, 1998, and November 16, 1998, was 160 days f_r‘om June 9,1998.

The negotiating parties began discussions regarding the new
interconnection agreement on July 14, 1998. Having failed to reach a new
agreement, on November 16, 1998, Pacific filed an application for arbitration
pursuant to Section 252 of the Act '

On December 3, 1998, re'spondent filed a motion for iniinédié(e dismissal.
On December 11, 1998, applicant filed a response in opposition to the motion.

Also on December 11, 1998, respondent filed a reply to applicant’s response.

Positions of Parties
Pac-West asserts that before an apphcahon for arbitration i is made, the Act

requires that a request for negohahon must be received by the incumbent local
exchange carrier (ILEC). Pac-West claims no such request was made of Pacific
(the ILEC) by Pac-West, and, therefore, Pacifi¢ cannot apply for mandatory
arbitration under the Act, according to Pac-West. Moreover, Pac-West says even
if its negotiations with Pacific are subject to the Act, Pacific’s application was filed
beyond the statutory deadline and must be dismissed. According to Pac-West,
the arbitration window clock begins on the date of Pacific's letter to Pac-West,
rather than its reply letter to Pacific in which it agreed to negotiations.

Pac-West asserts that Pacific’s application is an attempt to force premature
arbitration of issues that are pending before the Commission and the Federal

Commutnications Commission in other proceedings. Such tactic should notbe

‘ The caption submitted by appllcant contains a typographical error. Applicant sought
arbitration pursuant to Section 252(b), not Section 256(b), of the Act.
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permitted, according to Pac-West. Finally, upon dismissat of the application,

Pac-West says Pacific should be ordered to comply with the Commission’s rules
in D.95-12-056 (63 CPUC2d 700).

Pacific does not refute that it invited Pac-West to the negotiation table
when it terminated the original agreement; however, it asserts that Pac-West's
written reply, agreement for negotiation, and its agreement on the "arbitration
window" that would govern the negotiation under the Telecommunications Act

establish that PacWest and Pacific were negotiating under the Act and that
consequently Pacific is entitled to file a mandatory arbitration pursuant to Section
252 of the Act. Pacific provides an e-mail message from Mr. Heffelfinger
confirming an agreement on an arbitration window and a sworn declaration -
from its lead negotiator, Ms. Lynda Seaman, that in the negotiation that followed
discussions were held on the subject of potential arbitration issues that each party
might raise in the arbitration.”

Pacific states that at no time did Pac-West suggest that it was not
negotiating under the Act, and that the conduct of Pac-West’s negotiators
demonstrate Pac-West was negotiating under the Act. Pacific says that if, in fact,
Pac-West never had any intent to reach an interconnection agreement with
Pacific Bell under the Act, it should have informed Pacific Bell at the start of the
negotiation. But having failed to do so, by the conduct of its negotiator, Pac-
West led Pacific Bell to believe that Pac-West was interested in an interconnection

agreement. Pacific seeks to have Pac-West estopped to contend otherwise.

” Declaration of Lynda Seaman in Support of Pacific Bell's Opposition to The Motion of
Pac-West Telecomm, Inc., For Immediate Dismissal of A.98-11-024. Page 2
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Pacific cites Pac-West’s Motion for Dismissal to show Pac-West does not
want a new agreement, and that Pac-West is delaying implementation of a new
agreement. Pacific asserts that the Commission encouraged ILECs to renegotiate
interconnection agreements,* that Pacific is simply seeking to do that here, and
that Pac-West's obstructionism should be rejected. Finally, Pacific says Pac-West
agreed to voluntarily negotiate a new agreement and, once in negotiations, the
Act allows either party to apply for arbitration. In reply, Pac-West says that
Pacific points to no document stating agreement by Pac-West that the Act applied

to the negotiations.

Discussion o '
Pacific Bell seeks arbitration under the provisions of Section 252(b) of the

Act. Section 252(b)(1) provides that:

“ARBITRATION.--During the period from the 135th to the 160th day
(inclusive) after the date on which an incumbent local exchange
carrier receives a request for negotiations under this section, the
carrier or any other party to the negotiation may petition a State
Comumission to arbitrate any opened issues.”

Pac-West states that Pacific "has not received any request for negotiation
from Pac-West sufficient to commence negotiation under Section 252 of the Act,
and that therefore no arbitration under Section 252 ¢an be commenced.”
However, Pac-West does not deny sending a reply letter to Pacific expressing its

willingness to engage in discussions with Pacific Bell for a new Interconnection

* “Rather, the proper remedy would be for the termination charge to be negotiated
between the parties to recognize the appropriate costs of call termination and in view of
the corresponding revenues received by the carrier on whose network the call is
originated. ILEC can renegotiate the interconnection agreements when they terminate
to achieve this outcome.” (D.98-10-057, mineo., pages 18-19))
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Agreement. In the same correspondence Pac-West furthered the process of
negotiation with Pacific by requesting specific documents that are relevant to an
interconnection negotiation under the Telecommunication Act. Pac-West
specifically asked for Pacific’s “recommended agreement” and "all other Facilities
Based Interconnection Agreements and Resale Agreements.” Pacific's
recommended agreement is the standard contract form, which the company uses
for interconnection agreements governed by the Telecommunications Act. The
other Facilities Based Interconnection Agreements and Resale Agreements are

agreements Pacifi¢ Bell has filed with this Commission pursuant to the

Telecommunications Act.

During the earlier phase of the discussions, the lead negotiators;

Hefflefinger from Pac-West, and Seaman from Pacific established a 25-day
"arbitration window" dates of October 22, 1998, and November 16, 1998, as the
135th and 160th days, respectively, counting from June 9, 1998. Heffelfinger's e-
mailed message in this regard is critical to our determination that as the prime
negotiator for Pac-West, he confirmed the arbitration window that the parties
had earlier agreed upon. Heffelfinger's counting of the arbitration dates start on
June 9, 1998, the date on which he sent a letter to Pacific Bell accepting Pacific's
invitation to negotiate and requesting materials pertinent to Interconnection
Agreement, a list of dates for discussions, and offering Pac-West's Stockton'’s
office to hold the negotiations. Through this series of actions of its lead
negotiator, Heffelfinger, Pac-West had clearly led Pacific Bell to believe that Pac-

4

>See Pacific Bell's Opposition To The Motion of Pac-West Telecomm, Inc., For
Immediate Dismissal of A.98-11-024, page 3.
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West was voluntarily agreeing to negotiate with Pacific for interconnection
agreement.

Pac-West's active participation and agreement in setting the 135th and
160th day arbitration window is consistent with Section 252(b)(1) of the
Telecommunications Act. According to Section 252(b)(1) the 25-day period is
reserved for any of the parties to the negotiatioﬁ to petition a State Commission
to arbitrate any open issues. Heffefinger's e-mail is unambiguous in confirming
these dates, and thus agreeing to allow either party to seek mandatOry‘arbi'tration'
from the Commission during this inclusive period. Furthermore, inasworn
declaration, Ms. Seaman asserts t}{at on Iuly 14th on which the negotiation
commenced, a discussion was held between the fwo 'pért_ies regarding what
potential arbitration issues each party mlght raise in thé arbitration. Pac-West
does not dispute this assertion. However, Mr. Heffelfinger submits in a sworn
declaration that he has "no particular expertise” with respect to
telecommunications law or the applicability of federal law versus California to
the negotiations for interconnection agreement between Pacific Bell and Pa¢-
West.

We find Mr. Heffelfinger's claim inconsistent with his involvement in
interconnection agreement negotiations with Nevada Bell, an affiliate of Pacifi¢
Bell. In the Nevada case Pac-West, through Heffelfinger's actions, had initiated
interconnection negotiation with Pacific Bell . In fact, in the e-mail Mr.

Heffelfinger sent to Pacific, Heffelfinger makes no distinction between the

" See Attachment A, Reply of Pac-West Tellcomm Inc. To Pacific Bell's Opposition. Ina
letter dated April 24, 1998, Mr. Heffflefinger requests to initiate interconnection
negotiation with Nevada Bell for Pac-West and asks for, among other things, general
negotiation procedure,
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Nevada negotiation (swhose initiation, as far as we know, has not been disputed
by Pac-West) and the Pac-West/Pacific Bell negotiation. Heffelfinger used the
same e-mail to confirm dates for arbitration for both cases.

Thus we cannot rely on his claimed ignorance of federal and state
interconnection laws to grant the motion of Pac-West to dismiss Pacific's
Application for mandatory arbitration. Having said that we find Pac-West's
remaining assertions in its Motion for dismissal lacking in support and
unconvincing.

Section 252(a)(1) prowdes that: ’

“VOLUNTARY NEGOTIATIONS. ——Up('m receiving a request for

interconnection, services, or network eleménts pursuant to Sechon

251, an incumbent local éxchange carrier may negotiate and enter

intoa bmdmg agreement with the requesting telecommunications

carrier or carriers without regard to the standards set forth in
subsection (b) and (¢) of section 251.”

Clearly, this is not a cut and dry negotiation process. Pac-West did not, as
a matter of fact, initiate the negotiation process. Pacific did that. However, both
parties through their action assented to considering Pac-West's reply letter to
Pacific as the de facto bona fide request for negotiation to begin interconnection
negotiation. Both parties counted the arbitration window from the date of the
letter sent by Pac-West, essentially establishing Pac-West's letter as the request
for interconnection. Nothing before us shows that Pac-West at-any time in this
process disagreed with or expressed that it had any different understanding of
the determination of the arbitration window. To the contrary, Pac-West sought |
from Pacific materials, which are relevant to Interconnection Agreements under
the Telecommunication Act. 1t further agreed to an arbitration window during
which each party may seck mandatory arbitration by the Commission on any

open issttes, and engaged in negotiation pursuant to these conditions. In view of
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Pac-West's actions we can atiribute no other credible purpose to Pac-West's
negotiation with Pacific other than a negotiation process under Section 252 of the
Telecommunications Act. |

Pacific cites D.98-10-057 in support of its claim that it is only seeking to
follow Commission guidance and renegotiate this interconnection agreenment.
Pacific is correct that the Commission stated ILECs can fenegotiate.
interconnection agreements to rationalize termination charges. (D.98-10-057,

mimeo., page 19.)

Respondent’s motion should be de;‘{ied. Applicant and respondent shall

continue to engage in the arbitration proceeding before Arbitrator Burton W.
Mattson.

Comments on Draft Declslon
The alternate draft decision of Commissioner Josiah L. Neeper on this

matter was mailed to parties in accordance with PU Code § 311(g)(1) and Rule
77.6(e) of the Commission’s Rules of Practice & Procedure. -

Timely comments were filed by Pa¢-West and Pacifi¢ Bell. We have
carefully reviewed the comments presented to us and made non-substantive

changes to the decision as warranted.

Finding of Fact
Pac-West through the actions of its lead negotiator had accepted its June 9,

1998 letter to be the start date for counting the 135th and 160th day for arbitration
window under Section 252 of the Act and in so doing thus assented to
considering its letter as a request for interconnection negotiation with Pacific Bell
under Section 252 of the Act.

Concluslons of Law
1. The Act provides that during the period from the 135% to the 160™ day after

the date on which an ILEC recelves a request for negotiations under Section 252

-9.
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of the Act, the carrier or any other party to the negotiation may petition the State
Commission for arbitration of any open issue.
2. This order should be effective toda’y so the parties may continue

negotiations under the Telecommunications Act without delay.
ORDER

IT IS ORDERED that the December 3, 1998 motion of Pac-West

Telecomm, Inc. for immediate dismissal is denied
This Order is effectwe today.
Dated February 4,1999, at San Franc:sco, California.

- RICHARD A.BILAS -
- President
'HENRY M. DUQUE
JOSIAH 1.. NEEPER
Commissioners

I will file a written concurrence.

/s/ HENRY M. DUQUE
Commissioner
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Hemy M. Duque, Commissioner, ccmcumng
I conéur with the reasoning and result reached in this decision.

In addmOn to the reasOmng cited i m the decnsu‘m, i \'nsh to note that wnlhm the conlext of
interconnection negotiations, all proceedings for somé time have progressed towards
resolution down the “federal” path chartered by the Telecommunications Act. Thus, -

- without some affirmative action on Mr. Heffelfinger's part, his actions could only have
one reasonable interpretation — that Pac-West, thé company he represented, was entering -
inté negotiations with Pacific under the procedures govemed by the Federal
Telecomniunications Act. ‘ 4

" For this additional reason, 1 coﬂcur'wi"th the résult reached in Item 1a.

/s’ HENRY M. DUQUE
Henry M. Duque
Commiissioner

February 9, 1999

San Francisco
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Henry M. Duque¢, Commissioner, concurring:
I concur with the reasoning and result reached in this decision.

In addition to the r‘uasOning cited in the decision, I wish to note that within the context of
intercomiection negotiations, all proceedings for some time have progressed towards
resolution down the “federal” path chartered by the Telecommiunications Act. Thus,
without some affimative action on Mr. Heffelfinger’s part, his actions could only have
one reasonable interpretation — that Pac-West, the company he fepresented, was entering
into negotiations with Pacific under the procedures govemed by the Federal -
Telecommunications Act,

For this additional reason, I ¢oncur with the result reached in Item ta.

W .
e
HENRY M, DUQUE

Comnisstonér
February 9, 1999

San Francisco
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Decision 99-02-015 February 4, 1999 @m“@f}’ * ,r"l [L
e “u\.]l

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application of Pacific Gas and Electric Company
(U 39 E) and San Jose State University
(“Trustees”) acting in behalf of The Trustees of
the California State University and the State of
California for an Order Under Section 851 of the Application 98-09-033
California Public Utilities Code to Sell and (Filed September 29, 1998)
Convey Certain Electric Distribution Facilities.

(U39 E)

OPINION

Summary
We will approve the sale by Pacific Gas and Electric Company (applicant

or PG&E) of certain electrical distribution facilities on the campus of the San Jose
State University, as described in the application (the Property), to The Trustees of
the California State University and the State of California (Buyer), and the

ratemaking treatment requested by applicant for this transfer.

Procedural Background
Applicant is a public utility subject to the jurisdiction of the Commission.

On September 29, 1998, applicant filed an application for authority to transfer the
Property to Buyer, which plans to operate the Property to distribute electricity on
its campus. Notice of the application was published in the Daily Calendar on
October 2, 1998. No protests were filed. The Office of Ratepayer Advocates
(ORA) filed a response on November 2, 1998 and recommended that the transfer
be approved, subject to a condition that the after-tax gain on sale would be

credited to the depreciation reserve and that reduction to rate base would be

-1-
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reflected in PG&E'’s 1999 General Rate Case, Application (A.) 97-12-020.
Applicant confirmed that the after-tax gain on sale would be credited to the
depreciation reserve

In Resolution ALJ 176-3001 dated October 8, 1998, the Commission
preliminarily categorized this application as ratesetting, and preliminarily
determined that hearings were not necessary. No protests have been received.
Given this status publi¢ hearing is not necessary and it is not necessary to alter

the preliminary determinations made in Resolution ALJ 176-3001.

" Discussion _
No public utility may transfer its properly that is necessary or useful in the

performance of its duties to the public without first having secured the

- Commission's authorization. {(Public Utilities (PU) Code § 851.) The Property is
presently used for electrical distribution provided by applicant to Buyer.
Therefore, the Property is useful, and PU Code § 851 applies.

The Property consists of electrical distribution facilities located on the
campus of the San Jose State University. Buyer offered to purchase the Property
so that it would be able to take service under Schedule E-20 P, which will enable
it to take service at a higher voltage and lower rate, but which requires Buyer to
assume the cost of owning and operating the Property. Applicant and Buyer
entered into an agreement (Purchase Agreement) for sale of the Property to
Buyer for $816,000.

Applicant and Buyer indennify cach other against clainis arising from
environment contamination in connection with the Property that arise from
releases occurring before and after the transfer of the Property.

‘The net book vatue of the Property on December 31, 1997 was $177,056.
Consistent with prior treatment of gain on sales of miscellaneous depreciable

assels, applicant proposes to give ratepayers the benefit of the after-tax proceeds

-9.
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from the sale, estimated at approximately $523,328. Applicant proposes to credit
such amount to the depreciation reserve, reducing rate base by an equal anount.
Under the California Environmental Quality Act (CEQA), we arc obligated
to consider the environmental consequences of prbjects, as defined, that are
subject to our discretionary approval. (Public Resources (PR) Code
Section 21080.) While transfers of utility assets are generally projects subject to
CEQA review by the Commlss:on, the facts of this case mdwate that this sale,
~whilea pro;ect is not subject to CEQA. Based upon the record, this sale does not
have the potential for causmg a sxgmfmant effect on the environment, and
| accordingly the Commission need not perform CEQA review. (CI:QA
Guideline 15061(b)(3)). ’
This is an uncontested matter in which the declsu:m grants the relief
requested Accordingly, pursuant to PU Code Section 311(g)(2), the otherwise

applicable 30-day period for public review and comment is being waived.

Findings of Fact
1. Applicant is an electric utility subject to the jurisdiction of the Commission.

2. Applicant has agreed to sell the Property to Buyer.
3. The Purchase Agreement contains an indemnification from Buyer to
applicant for environmental liabilities arising from the post-fransfer discharge of

hazardous substances.

Conclusions of Law
1. Transfer of the Property is subject to PU Code § 851.

2. Transfer of the Property to Buyer is not subject to CEQA review by the
Commission.

3. Transfer of the Properly should be approved.

4. Following transfer of the Property, applicant should credit the after-tax

proceeds to the depreciation reserve.
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5. Applicant should reflect the resulting reduction of its rate base in
A.97-12-020.
ORDER

IT IS ORDERED that:
1. Pacific Gas and Electric Company (applicant) may transfer to The Trustees

of the California State University and the State of California the pr’opérty

described in the application, subject to the terms and conditions described

therein.

2. Following transfer of the property, applicant shall credit the after-tax
proceeds to the depreciation reserve.

3. Applicant shall reflect the resulting reduction of its rate base in Application
(A.) 97-12-020.

4. The authority granted hereby expires if not exercised within one year of the
date of this order.

5. The issues presented in A.98-09-033 are resolved.

6. A.98-09-033 is closed.

This order is effective today.

Dated February 4, 1999, at San Francisco, California.

RICHARD A. BILAS
President

HENRY M. DUQUE

JOSIAH L. NEEPER
Commissioners




