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Decision 99-02-039 February 4, 1999

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the ?B[mg L@]Wﬂﬂﬂ:

Commission’s Intervenor Compensation Rulemaking 97-01-009
Program. (Filed January 13, 1997)

Order Instituting Investigation on the Investigation 97-01-010
Commission’s Intervenor Compensation (Filed January 13, 1997)
Program.

ORDER GRANTING LIMITED REHEARING
AND MODIFYING DECISION 98-04-059

In January, 1997, we initiated a rulemaking and investigation into our

intervenor compensation program. This program is govemed by Public Utilities Code

sections 1801-1812;1 within this statutory framework, we retain some flexibility to change

the rules, regulations and policies which govern the ﬁrogram. In our opinion,
comprehensive review was warranted because of the changes in the regulatory
environment which have occurred since the inception of the program, and even since the
most recent legislative amendments to the governing statutes.

Our OIR/OM initially called for comments on our current program, and
attached a copy of a study of that program prepared by Ms. Margaret Alkon (the Alkon
Report), which included recommendations for changes to the program. After comments
and reply comments had been filed, the assigned Commissioner issued a ruling establishing

the timetable and setting forth the issues to be covered.

1 Unless othenwise specified, statutory references are to the Public Utilities Code.
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This ruling identified three broad categories of proposed modifications to be
considered in the rulemaking: accountability and control mechanisms, funding, and
administrative streamlining. The ruling also stated the assigned Commissioner’s intent to
prepare a decision, publish it for comment, and present it to the full Commission for
consideration. Consistent with this, two draft decisions were published, the initial one in
November, 1997, and the revised one in April, 1998. Parties were given the opportunity to
file comments and reply comments on both of these drafts. Another revision was
undettaken in response to the second round of comments prior to adoption of our final
decision, D.98-04-059 (De¢cision). This Decision adopted certain modifications to the
intervenor compensation program and invited legislative proposals for certain other
changes which are not within the Commission’s discretion to accomplish under the present
statutory scheme,

Numerous parties participated in this proceeding. After D.98-04-059 was
issued, two timely applications for rehearing were filed, one jointly by the California
Association of Competitive Telecommunications Companies and MCI
Telecommunications Corporation (hereinafter, “CALTEL/MCI”), and the other jointly by
the Consumers Alliance for Utility Safety and Education, National Council of La Raza,

Oakland Chinese Community Council, Spanish Speaking Citizens’ Foundation, Ulility
Consumers Action Network (UCAN), The Utility Reform Network (TURN), and James

Weil (hereinafter, “the Intervenors”).

CALTEL/MCI protest our inclusion of non-rate-regulated utilities in the
class of utilities which will be responsible for paying intervenor compensation awards.
They also protest the limitation of payiment responsibility to actual parties in Commission
proceedings. Finally, they protest what they believe may be the institution of a pilot
program awarding interim compensation.

The Intervenors protest our finding that as competition inceeases in energy

and telecommunications markets (as well as, presumably, in other markets), participation
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by consumer representatives in Commission proceedings affecting those markets may not
be necessary. They also contest our determination that consequently, in proceedings
covering those sectors of the telecommunications market which are clearly competitive, the
Commission will undertake an up-front review of whether any given intervenor’s
participation is necessary for a fair determination of the proceeding, before any
participation actually occurs.

Responses to the Intervenors’ application for rehearing were filed by

CALTEL (this was late-filed, accompanied by a motion to accept it for filing) and the

Utility Members.2 Responses to the CALTEL/MCI application for rehearing were filed by

~ a portion of the Intervenors’ grcmp:i and the Utility Members.

We have reviewed in detail all of the arguments raised in both applications
for rehearing, and the responses theteto. We are of the view that limited rehearing should
be granted for the purpose of clarifying our intent regarding the mote careful up-front
scrutinization which we have called for in cases which involve competitive
telecommunications markets. We will deny rehearing in all other respects, as no further |
legal error has been identified. We discuss all of these issues below. Finally, we will also

modify the Decision to corre¢t several ambiguities and minor clerical errors.

I Discussion: CALTEL/MCI.

A.  Requirement that Non-rate-regulated Utilities Contribute
to the Award.

CALTEL/MCI argue first that section 1807 does not permit the Commission

to order non-rate-regulated utilities to pay intervenor compensation. They maintain that

2 GTE California Incorporated, Pacifi¢ Bell, Southern California Edison Company, Southern California Gas
Company, San Diego Gas & Electric Company, and Pacific Gas and Electric Company.

3 Spa{r}ish Speaking Citizen's Foundation, National Council of La Raza, Oakland Chinese Community Council,
and TURN.
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the plain language of the statute requires that compensation awards ultimately be paid by
ratepayers, and that this obligation cannot be satisfied for utilities which already have
complete rate flexibility. They argue that one of the objectives of section 1807, that
utilities be reimbursed for compensation awards by a “dollar-for-dollar adjustment to
rates,” is a condition of requiring a utility to pay intervenor compensation which ¢annot be
achieved when the utility in question is not subject to rate regulation by the Con11ni§sion;
they cite an assigned Commissioner’s ruling in Re Rulemaking on the Commission 's Own
Motion to Establish a Simplified Registration Process for NonoDomiﬁam
Telecommunications Firms, R.94-02-003, 1.94-02-004, issued October 30, 1997, which
they claim supports this argument. Finally, CALTEL/MCI argue that the legislative

history of section 1807 evidences an intent that ratepayers fund intervenor compensation,

which the Commission cannot ignore. They cite to a memorandum from the Cominission

to the Govemor's Office regarding section 1807 (at that time Senate Bill 4 (SB 4)), an
official analysis of SB 4 by the Legislative Analyst, and the Conference Committee’s
analysis 6f SB 4, all of which they ¢laim acknowledge the Legislature’s intent that the
C(‘mnnission be required to collect lhe awards from utilities, and then to adjust the utilities’
rates to fund the awards. They end this argument by stating that either section 1807 is
completely outdated and must be reworked to provide for awards paid by non-rate-
regulated utilities, or the Legislature never intended for the program to be adnlinistered at
all in a competitive environment. In either case, they maintain, the Commission docs not
have the authority to require non-rate-regulated utilitics to pay compensation awards.

The Intervenors argue in response that when the Commission makes an
award of compensation, section 1807 requires the utility or utilitics who are the subject of
the proceeding to pay that award, regardless of whether they are rate-regulated. They point
out that the Public Utilities Code does not define “public utility” in terms of rate- versus
non-rate—reéulated, but includes every “utility” (with the one exception of motor carriers of

- property). (See section 216.5.) They go on to argue that far from acknowledging this,
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CALTEL/MCI focus on the second aspect of section 1807, and make inferences about non-
rate-regulated utilities which are not supporied by seciion 1807°s language. The
Intervenors argue this second aspect of section 1807 confirmis that compensation awards
are paid by utilities. If they are rate-regulated, they are entitled to dollar-for-dollar
reimbursement which must be authorized in rates, should they wish to receive such
reimbursement. If they are not rate-regulated, they still will elect whether or not to pass the

costs of the award on to their customers. But, Intervenors argue, section 1807 does not

make dollar-for-dollar reimbursement a condition of requiring a utility to pay intérvenor

compensation, as CALTEL/MCI assert. As for legislative history, the Intervenors argue
that since the language of the statute clearly permits the Commission to do what it did, it is
unnecessary and in fact inappropriate to delve into legislative history. However, even if
this type of inquiry were appropriate, all CALTEL/MCI have demonstrated is that the
Legislature authoﬁied the Commission 10 allow reimbursement of awards through
adjustments to rates, not that such reimbursement was a necessary condition of tequiring
utilities to pay for compensation awards in the first place.

The Utility Members also disagree with CALTEL/MCI’s argunients.

We have carefully reviewed all of the arguments made on this issue, and find
CALTEL/MCI’s position to be without mesit. Section 1807 provides:

Any award made under this article shall be paid by the public
utility which is the subject of the hearing, investigation, or
proceeding, as determined by the commission, within 30 days.
Noftwithstanding any other provision of law, any award paid by
a public utility pursuant to this article shall be allowed by the
commission as an expense for the purposc of establishing rates
of the public utility by way of a dollar-for-dollar adjustment to
rates imposed by the commission immediately on the
determination of the amount of the award, so that the amount of
the award shall be fully recovered within one year from the
date of the award.
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While section 1807 was written when rate-regulation was still the order of
the day, it is not by its terms so limited. Nowhere in that section or any other section of the
intervenor compensation statutory scheme is there an exception stating that if a utifity
which is the subject of a proceeding is not rate-regulated, it does not have to pay a
compensation award. Clearly, the Legislature meant that rate-regulated utilities should be
allowed to be reimbursed by their customers for the expense 6f compensation awards, and
made that expressly clear through section 1807. However, as D.98-04-059 states, utilities

under more relaxed regulation are still authorized to include or not include in rates, many

kinds of expenses, among them the costs of intervenor compensation awards. These non-

rate-regulated utilities can choose to be reimbursed by their customers, or they can choose
to have their sharcholders absorb this expense. Under competition, this is their choice, and
the state of the market will determine the answer.

We agree with the Intervenors that in this case, the statute is clear enough on |
its face that we do not have to consult legislative history. We also agree that if the
legislative history cited by CALTEL/MCI is consulted, it offers no help to their argument.
The memorandum from the Commission to the Govemor’s Office simply states that
awards “shall be paid by the affected utility”, which expense is “recoverable from the
utility’s ratepayers”. (CALTEL/MCI App/Rhg, p. 9 and Exh. A, p. 1.) The Legislative
Analyst’s summary states that the bill “[a]uthorizes the commission . . . to allow the utility
to recover the costs of the award”. (Emphasis added.) (/d. at pp. 9-10 and Exh. B, p. 2.)
The Conference Commiltee’s analysis makes the same point. (/d. at p. 10 and Exh. C., p.
1.) Nothing in any of these documents supports the position that assessing utilities with

compensation awards is conditional upon their being rate-regulated 3

4 Concerning the assigned Commissioner®s ruling in R.94-02-003/1.94-02-004, also ¢ited by CALTEL/MCI in
support of its position, we note that the assigned Commissioner in that proceeding was also the assigned
Commissioner in this proceeding. Moreover, that ruling stated: “As the Assigned Commissioner to this
proceeding, however, my views are not the final decision on this issue. ... On a prospective basis, 1 intend to
present my colleagues with a proposed solution to this dilemma in the intervenor comgensation rulemaking.”
(p. 4.) This Commissioner voted with the majority in approving the solution adopted by D.98-04-059.

6
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Moreover, non-rate-regulated entities which are utilities under our
jurisdiction are obviously still being regulated by us, albeit not as comprehensively as are
rate-regulated utilities. Thus we are still making decisions affecting these utilities and their
customers. Many of those decisions involve consumer protection issues, for the very
reason that without some regulatory check, operation of the market, at least at this point in
time, does not afford customers of those utilities sufficient protection from potential abuse.
In order that we ¢an make the best decisions possible with regard to both rate-regulated and
ﬁon-rate-regulated utifities, it is important that intervenors participate in proceedings
involving these utilities. It would not be equitable for nm-mte-regﬁ_lated utilities to receive
the benefits of relaxed regulation while at the sanie time not having t6 contribute their

share to intervenor compensation awards.

B. Only Participating Utnlltles Must Contrlbu(e fo the Aw ard
in Quasi-legislative Proceedings.

CALTEL/MCI secondly argue that the California Constitution and section

1807 do not permit the Commission to order only a subset of “subject” utilities to pay

intervenor compensation. This argument addresses the determination in the Decision that
only utitities which elect to participate in the proceedings will be required to contribute to
compensation awards in quasi-legislative rulemakings, despite the fact that such
proceedings may affect all of a particular class of utilities, or all utilities (as, for example,
in the case of a rulemaking on intervenor compensation rules). CALTEL/MCI argue that
section 1807 does not authorize the Commission to exempt certain utilities who are
“subject to” a particular proceeding. They further argue that creating such an exeniption,
without a rational basis, contravenes the equal protection clause of the Califomnia
Constilution.

The Intervenors argue in response that section 1807 confers upon the
Commission the discretion to determine which utilities are “subject to the proceeding,” and
that the Commission has determined that the utilities subject to a quasi-legislative

rulemaking proceeding are “all participating energy, water, and telecommunications

7
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utilities . . . unless a specific utility(ies) is named as a respondent”. D.98-04-059, p. 58.
The Intervenors contend that CALTEL/MCI do not explain why this definition conflicts
with section 1807, but instead, have chosen to argue that their equal protection rights under
the California Constitution are violated. The Intervenors point out, as they have previously
in their reply comments to the Revised Drafl Decisibn., that courts which have considered
the c-onstitulionality of statutes like sections 1801 et seq. have upheld them against such a
consiitutional challenge. The Intervenors also point out that courts and agencies do not
order non-parties to pay fee awards.

We once again find CALTEL/MCI’s arguments to be without merit.
CALTEL/MCI agree that we have the authority to determine just which utilities are
“subject’ to a proceceding” in the qliasi-le gislative context (CALTEL/MCI App/Rhg, p.11.)

That CALTEL/MCI disaggee with our determination that in a quasi-legislative proceeding,

“subject utilities” neans those utifities who are parti¢ipants in that proceeding, does not
make our determination unlawful. The Decision discusses in great detail the process we
went through in ¢oming to that determination. (D.98-04-059, pp. 54-59.) We will not

repeat that discussion here.

C.  Interim Compensation is not Approved.
Finally, CALTEL/MCI argue that section 1804 does not permit the

Commission to establish and administer any type of interim intervenor compensation

program. They state that while the Decision “appears” to recognize that the statute does

not permit an interim funding mechanism prior to the conclusion of a proceeding (Ordering
. Paragraph 2 calls for legislative proposals for such a mechanism), the Decision also

“appears” to adopt an experimental pilot interiﬁ\ payment program, which is discussed in

some detail in the body of the Decision at pages 67-69. (CALTEL/MCI App/Rhg, p. 14;

emphasis in original.)

We clarify that the Decision does not adopt any interim funding mechanism.

At page 70, we state:




R.97-01-009, 1.97-01-010 L/bwg

“We do not belicve the goveming statutes support periodic
payments and do not wish to use ATF {Advocates Trust Fund]
funds. We are convinced by the comments on the revised draft,
especially those of the Utility Members, that we need
legislative authority to implement this periodic payment
experiment. Parties are invited to propose amendment to the
govermning statute to support periodic payments through the
optional track.” '

There are, however, several statements in the discussion and findings which
appear to indicate a contrary result, and those statements will be modified in the Order
below.

Intervenors. The Intérvenors’ application for rehearing focuses specifically
on D.98-04-059’s finding that as competition increases in energy and telecommunications
markets, participation by custorer representatives in Commiission proceedings may not be
necessary. The Intervenors c:hargé that this “necessity of paﬂicipatidn” test is contrary to
law and is based on policy errors. The Intervenors request that if in fact we meant a
narrower interpretaiiOn, that we clarify the Decision accordingly.

The Intervenors argue that section 1801.3(f) defines “unproductive and
unnecessary participation” as that participation which is duplicative of similar interests
othenwise adequately represented, or participation which is not necessary for a fair
determination of the proceeding. In other words, the Intervenors take the position that the
last clause, “participation which is not necessary for a fair determination of the
proceeding,” modifies “unproductive and unnecessary participation,” and does not stand by
itself as a second category of participation which should be avoided. The Intervenors also
argue the Public Utilities Code “gives the Commission no discretion to decide that an
intervenor’s participation is not ‘nece.ssary to a fair detenmination of the proceceding’
merely because a choice of providers is available, and in the view of the administrative law

judge or assigned commissioner, the ‘enhanced level of consumer protection inherent in

consumet-funded participation may not be warranted.”” (Intervenors’ App/Rhg, p. 5.)
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The application for rehearing continues to argue that if we are taking the
position that section 1801.3(f)’s necessity of participation test can include a competition
component, we are violating the principle of statutory construction that it is improper to
insert into a statute what has been omitted from it. The Intervenors argue that nothing in
" section 1801.3(f) even remotely refers to competition, or the ability of consumers to
adequately protect themselves by switching providers. The Intervenors state that section
1801.3(f) gives no indication that the Legislature considered intervenor compensation to
provide an “enhanced level of ¢consumer protection” which might not be warranted when
the market invd]ved in a given case has become competitive.

In addition to arguing that the language of the statutory provisions does not
allow the Commission to tic necessity of participation to competition, the Intervenors
charge that there is another tenet of statutory construction which we are violating: namely,
that specific provisions of the statute control over more general provisions. They argue
that section 1803, which specifically requires the Commission to award _c0n1pehsation if
certain requirements are met, takes precedence over the more general provisions in section
1801.3(f).

The Intervenors end by saying that while Finding of Fact 15 specifically
addresses the need to assess whether intervenor participation is necessary in proceedings
involving competitive markets, other language in the decision appears to suggest that we
may have intended a narrower interpretation of section 1801.3(f) which is much more
consistent with the rest of the intervenor compensation legislation. Intervenors point to
language on page 31 of the Decision which states that the phrase “necessary for a fair
determination of the proceeding” means that “the Commission should not award

compensation where the customer has argued issues that are, ¢.g., irvelevant, outside the

scope of the proceeding, or beyond the Commission’s jurisdiction to resolve.” Intervenors

then cite an ALJ Rull'n‘g: in tife pending PG&E general rate case which utilizes this

language in stating what factors will be considered in determining if parties® participation

10
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is necessary for a fair determination of the proceeding, and réferring parties back to the
scoping memo in the case, so that they may compare their proposed participation to the
issues set forth by the scoping memo2 Intervenors urge us to modify the Decision, if our
intent is more accurately reflected by the language on page 31 and in the cited ALJ ruling.

The Utility Members respond that the Intervenors have raised no errors of
fact or law and consequently, their application should be dented. |

CALTEL’s response to the Intervenors® application was submitted one day

late, with a motion requesting that it be allowed to file despite this tardiness. The reason

given was a mistake in calendaring the due date. Our Rules of Practice and Procedure,
which set forth the time within which to file a response to an application for rehearing, also
provide that the Commission is not bound to wait to act on an application for rehearing
until this time period has elapsed. (Rule 8'6.2..)' Thus we have ourselves recognized that
responses to applications for rehearing are not essential pleadings. Because responses are
not govemned by statute, but only by the Commission’s rules, the Commission does have
the discretion to accept responses which are late, and has done so in the past for good cavse
stated. We have decided to accept and consider CALTEL’s late response, although we
caution these parties to observe filing dates more carcfully in the future.

We note at the outset, however, that CALTEL’s response suffers from a more
serious flaw than lateness. Much of this pleading is simply a reargument of its own
application for rehearing, in the guise of responding to the Intervenors® arguments. To the

extent such is the case, we do not consider such reargument.

3 The ruling states: “In addition to considering whether the interests represented by an intervenor are
undeirepresented, rulings on eligibility shall carefully consider other standards set foith in Section 1801.3(f).
3D.98-04-059, p.31.) Among other things, a customer’s ¢compensable participation must be necessary for a fair

etermination of the proceeding. The Commission explained that this means that compensation will not be
awarded where the customer has argued issues that are irrelevant, outside the scope of the proceeding, or beyond
the Commission’s jusisdiction. As already noted, revenue allocation and rate design are beyond the scope of this
proceeding. Parties should review the scoping memo to ensure that their participation is necessary for a fair
d;tgesrminiatit;n of the proceeding.” (PGAE General Rate Case, A.97-12-020, Ruling of ALJ Wetzell, May 20,
1998, p. 11,

11
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Returning to the substance of the Intervenors® argument, while we still
espouse the concept of a more careful up-front assessnient of the necessity of intervention
in a proceeding involving a clearly competitive market, we have determined that the way
we have formulated it may contravene the intervenor compensation statutes. Therefore, we
will grant limited rehearing for the purpose of modifying the Decision to clarify our intent.

We being by looking again at several key provisions of section 1801.3.
Section 1801.3(b) states: “The provisions of this article [meaning the intervenor -
compensation sections together, »Ar‘ticle 5] shall be administered in a manner that
encourages the effective and efficient participation of all grdups that have a stake in the

public utility regulation process.” Section 1801.3(d) states that itis the Legislature’s intent

that “[ilntervenors be compensated for making a substantial contribution (o proceedings of
, p 8 } g

the [Clommission.” (See also, of course, section 1803 on this requirement.é) Finally,
section 1801.3(f) provides that “[t]his article shall be administered in a manner that avoids
unproductive or unnecessary participation that duplicates the participation of similar
interests othenvise adequately represented or participation that is not necessary for a fair
determination of the proceeding.”

Taking all of these sections together leads to the conclusion that the
Legislature intends all groups with a stake in the process to be able to participate and to be
compensated for substantial contributions, but in such a way as to encourage maxinum
effectiveness and efficiency (e.g., reduced or no compensation for duplication, or off-the-
track issues). We acknowledge that the statute does not difterentiate between proceedings
involving competitive markets and those involving traditional monopoly regulation. A
much more specific, and thus more helpful, indicator of what issues are important to a case,

and thus what parties will have a stake in it, than the presence of a competitive market, is

6 Section 1803 provides that the Commission shall award compensation to any customer who (1) complics with
section 1804 (conceming the Notice of Intent to claim compensation) and (2) makes a substantial ¢ontribution to
the adoption, in whole or in part, of the Commission’s order ¢t decision, and demonstrates that without
compensation, its participation or intervention imposes a significant financial hardship.

12
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the scoping ruling, as recognized by the ALJ ruling cited above as well as by the Decision
itself. (See D.98-04-059, pp. 11-12, 31.) The Decision makes a point of saying that parties
to the proceeding tended not to recognize the importance of the scoping ruling, although
Intervenors’ application for rehearing seems to finally make the connection. We agree
with the Intervenors that a “necessity of participation” test based solely on the presence of
a competitive market does not appear to be consistent with either the language or spirit of

the intervenor compensation legislation.

The statutes do provide for an up-front evaluation 6f an intervenor’s

proposed participation. Section 1804 sets forth the requirements for the notice of intent fo
seek compensation; see especially section 1804(b)(2), which provides that the “ALJ may,
in any event, issu¢ a ruling addressing issues raised by the notice of intent .. .” which can
include such things as similar positions, potential duplication, unrealistic expectations re:
compensation, issues excluded by the scoping memo (see the ALJ *s ruling, ¢ited above)
which a party persists in listing, etc.

The Decision provides that such a ruting now must be issued with the
scoping memo as guidance (both to the ALJ and to the parti¢s putting a'nOliCe of intent
together), if an ALJ determines that intervenor participation is unnecessary to a fair
determination of the proceeding in a case involving a competitive market. The Decision
also provides that this more critical up-front assessment will be made on a routine basis in
proceedings covering those sectors of the telecommunications market which are clearly
competitive. We will continue these procedures. However, the mere existence of a clearly
competitive telecommunications market will not, in and of itself, be sufficient to deem the
participation of certain parties unnecessary to a fair determination of the proceeding; it will
only be the trigger for a more thorough early review. It may be that in the competitive

context, it will turn out that certain issues are always excluded, and that that will eliminate

certain parties, who really have no other issues on which to be heard, but at least initially,
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this will be a case-by-case process, with elimination coming from other reasons than
simply the existence of a competitive market.

CALTEL’s response concurs with Intervenors’ position that the statutes must
be strictly construed. CALTEL argues, however, that doing so for Intervenors with regard
to an up-front necessity of participation test means the Commission must also do so for it
with regard to its arguments on who must contribute to paying compensation awards. As
we have already stated above, to the extent CALTEL reargues the points made in its and
MCI’s application for rehearing, we will not consider itsfesp{mse. CALTEL has had a full
opportunity to develop those points. A response o another party’s application for .

rehearing should not be allowed to be a vehicle to reargue one’s o6wn case.

Conceming CALTEL’s argument on the ¢quity of applying strict
construction to the relevant statutes, we agree that the Commission should not be pickin g
and choosing which sections it will strictly construe and which ones i( will construe mote
generously, at least with regard to the provisions contained in Article 5, which as a group
define a particular program and must be read together. However, we are not being strict
constructionists regarding either the up-front necessity of participation issue or the who
pays issue. With both of these, we have attempted to construe the statutes in a way which
will keep the program most workable and most fair, while moving fonward into the world
of competition.

CALTEL does rais¢ one point in response to Intervenors’ application for
rehearing that warrants comment. It states that Intervenors® argument is not yet ripe for
review, since no intervenor has been denied compensation because the proceeding involves
competitive markets. All the Commission has done, according to CALTEL, has been to
“announce that it will more carefully scrutinize intervenor participation to ensure
compliance with § 1801.3(f) as the nature of its regulation over certain industries changes.”
(CALTEL Response, p; 5.) We agree, although we also acknowledge the other expressions

of legistative intent in Section 1801.3, and our modifications to the Decision as set forth




R.97-01-009, 1.97-01-010 Libwg *

below clarify this. We further note, in terms of CALTEL’s complaints, that the
Commission has merely announced “that it will more carefully attempt to achicve equity

with regard to paying the costs of intervenor compensation, as the nature of its regulation

over certain industries changes.”
Therefore, IT IS ORDERED that:
1. Limited rehearing of Decision 98-04-059 is granted to clarify our intentions

regarding more thorough up-front scrutinization of potential intervenor participation in
- cases involving competitive telecommunications markets.
2. Decision 98-04-059 is modified as follows:

a. The second sentence in the first paragraph on page 10 is modified
to read:

“To help us evaluate this, we will begin to more critically assess,
at the outset of a proceeding, whether the participation ofa
customer is necessary for a fair determination of the proceeding,
consistent with the legislative intent of § 1801.3(f).”

. The last sentence in the first paragraph on page 11 is modified to
read:

“They suggest that if the question directly at issue in the case is
the competitiveness of an industry, utilify or market segment,
compensation should not be allowed.”

. The first full paragraph on page 15 (which follows the
continuation of Principle # 4 from page 14) is modified to read:

“We not only support this principle, we have acted uponit. We
have awarded intervenors efficiency adders for ¢xtraordinary
cfficiencies. See, for example, D.95-02-066. (58 CPUC 2d
676.)" ;

. The three full paragraphs on page 32 are modified to read:

“Nevertheless, as the telecommunications and energy industries
become increasingly competitive, the participation of custoniers,

15
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separate and apart from their representation through ORA or
CSD, may become less necessary. As cotnpetition evolves, there
may be other factors which serve to protect customers better than
direct participation in our proceedings. In order to begin to
monitor this, we will begin to more critically assess, at the outset
of a proceeding, whether the direct participation of these “thitd-
party” customers is necessary, both in terms of nonduplication
and in terms of a fair determination of the proceeding as
described in § 1801.3(f).”

“The information filed in the Notice of Intent, pursuant to §
1804(2)(i), should provide a basis for a more critical preliminary
assessment of whether the participation of third-party customers
is ne¢essary. The nature and extent of the customer’s planned
participation, in combination with the scope of the proceeding as
detailed in the scoping memo ruling, should enable the ALJ to
make a preliminary assessment. Where, as a result of an
evaluation of the Notice of Intent in the context of the scoping
memo ruling, the ALJ preliminarily determines that the
participation of third-party customers is not necessary, the ALJ
shall issue a ruling (othenwise discretionary under § 1804(b)(1).
Such a ruling should take into consideration such factors as the
raising of issues which are irrelevant, are outside the scope of the
proceeding, or are beyond the Commission’s jurisdiction to
consider. (Sce May 20, 1998 Ruling of ALJ Wetzell in
A.97-12-020.)”

“We expect that, as a matter of routine, we will conduct this more
critical assessment for proceedings which cover those sectors of
the telecommunications market that are clearly competitive. We
will conduct a more critical assessment of the necessity for
participation in proceedings which directly impact such
competitors, when such a proceeding is initiated by the
Commission, or filed by a party, after the effective date of this
order. The presence of a clearly competitive telecommunications
market will serve as a trigger for this assessment, but will not, in
and of itself, be sufticient to sustain a ruling that any given
party’s participation is not necessary.”

. The sccond sentence in the paragraph at the top of page 50
(continued from page 49) is modified to read:

16
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“We will continue our practice of evaluating substantial
contribution in light of duplication, and apply a discount, as -
appropriate.”

Finding of Fact 15 is modified to read:

“As the telecommunications and energy industries become
increasingly competitive, we will more routinely undertake an
earlier, more critical assessmént of whether participalion in -
prOceedmgs involving markets that ate c!early compelitive is -
necessary in terms of duphcahon and for a fair determination of
the proceeding (as described in § 1801.3(f)), by means of
‘evaluating the Notice of Intent in the context of the scoping
memo ruling in the procéeding.”

. Finding of Fact 24 is modified to read:

“We will continue our practice of evaluating substantial
contribution in light of duplication, and apply a discount, as
appropriate.”

. Finding of Fact 37 is modified to réad:

“We find compelling the arguments made by CALTEL, DMM,
and Weil, but not t6 the point of abandoning interim finding
along the lines offered by the DOI. Instead, we prefer an optional
track an intervenor may elect which would increase the
likelihood that participation will result in a substantial
contribution and provide ratepayers value while lessening the
disadvantages thesc three parties identified.”

Conclusion of Law 3 is modified to read:

“Where, as the result of an evaluation of the Notice of Intent in
the context of the scoping memo, the ALJ preliminarily
determines that the participation of third-party customers is not
necessary, the ALJ shall issue a ruling (othenwise discretionary
under § 1804(b)(1)).”
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j. Conclusion of Law 13 is modified to read:

“When the proceeding is a rulemaking which affects an industry
or industries, and not just a utility or class of utilities (that is,
when it is categorized as ‘quasi-legislative'), responsibility for
the payment of any awards of compensation should be more
broadly shared among regulated industry participants to the
proceeding.”

. N_ew ConélusiOn of Law 18A is added to read: -

“The prese:ﬂ statutes goveming our inten*enc)r’cdmpéhs'atién
program do not support an optional track periodic payment
 expéeriment.” » ,
3. TInall other respects, rehearing of Decision 98-04-059 as modified above is

denied. ‘
| This order is effective today. »
“Dated February 4, 1999, at San Francisco, Catifornia.

RICHARD A. BILAS
President "

HENRY M. DUQUE

JOSIAH L. NEEPER
Commissioners
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Decision 99-02-039 February 4, 1999
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking on the
Commission’s Intervenor Compensation Rulemaking 97-01-009
Program. (Filed January 13, 1997)

Order Instituting Investigation on the ~ Investigation 97-01-010
Commission’s Intervenor Compensation (Filed January 13, 1997)
Program. ‘

ORDER GRANTING LIMITED REHEARING
AND MODIFYING DECISION 98-04-059

In January, 1997, we initiated a rulemaking and investigation into our
intervenor compensation program. This program is governed by Public Utilities Code
sections 1801-1812;1 within this statutory framework, we retain some ﬂexibiiily to change
the rules, regulations and policies which govern the program. In our opinion,
comprehensive review was warranted because of the changes in the regulatory
environment which have occurred since the inception of the program, and even since the
most recent legislative amendments to the goveming statutes.

Our OIR/OIl initially called for comments on our current program, and
attached a copy of a study of that program prepared by Ms. Margaret Alkon (the Alkon
Repont), which included recommendations for changes to the program. After comments
and reply comments had been filed, the assigned Commissioner issued a ruling establishing

the timetable and seiting forth the issues to be covered.

1 Unless othenwise specified, statutory references are to the Public Utilities Code.
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This ruling identified three broad categories of proposed modifications to be

considered in the rulemaking: accountability and control mechanisms, funding, and
administrative stteamlining. The ruling also stated the assigned Commissioner’s intent to
prepare a decision, publish it for comment, and present it to the full Commission for
consideration. Consistent with this, two draft decisions were published, the initial one in
November, 1997, and the revised one in April, 1998. Parties were given the opportunity to
file comments and reply comments on both of these drafis. Another revision was
undertaken in response to the second round of ¢comments prior to adbptiOn of our final
decision, D.938-04-059 (Decision). This Decision adopted certain modifications to the

H

intervenor compensation program and invited legislative proposals for certain other
changes which are not within the Commission’s discretion to accomplish under the present
statutory scheme.

Numerous parties participated in this proceeding. After D.98-04-059 was
issued, two timely applications for rehearing were filed, one¢ jointly by the Califomia
Association of Competitive Telecommunications Companies and MCI
Telecommunications Corporation (hereinafter, “CALTEL/MCI"), and the other jointly by
the Consumers Alliance for Utility Safety and Education, Nationat Council of La Raza,
Oakland Chinese Community Council, Spanish Speaking Citizens® Foundation, Utility
Consumers Action Network (UCAN), The Utility Reform Network (TURN), and James
Weil (hereinafter, “the Intervenors”).

CALTEL/MCI protest our inclusion of non-rate-regulated utilities in the
class of utilities which will be responsible for paying intervenor compensation awards.
They also protest the limitation of payment responsibility to actual parties in Commission
proceedings. Finally, they protest what they believe may be the institution of a pitot
program awarding interim compensation.

The Intervenors protest our finding that as competition increases in encrgy

and telecommunications markets (as well as, presumably, in other markets), participation
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by consumer representatives in Commission proceedings affecting those markets may not
be necessary. They also contest our determination that consequently, in proceedings
covering those sectors of the telecommunications market which are clearly competitive, the
Commission will undertake an up-front review of whether any given intervenor’s

participation is necessary for a fair determination of the proceeding, before any

participation actually occurs.

Responses to the Intervenors® applicatioh for rehearing were filed by
CALTEL (this was late-filed, accompanied by a motion to accept it for filing) and the
Utility Members 2 Responses to the CALTEL/MCI application for rehearing were filed by

a portion of the Intervenors’ gr(mp‘1 and the Utility Members.

We have reviewed in detail all of the arguments raised in both applications
for rehearing, and the responses thereto. We are of the view that limited rehearing should
be granted for the purpose of clarifying our intent regarding the more careful up-front
scrutinization which we have called for in cases which involve competitive
telecommunications markets. We will deny rehearing in all other respects, as no further
legal error has been identified. We discuss all of these issues below. Finally, we will also

modify the Decision to correct several ambiguities and minor ¢lerical errors.

I. Discussion: CALTEL/MCI.

A.  Requirement that Non-rate-regulated Utilities Contribute
to the Award.

CALTEL/MCI argue first that section 1807 does not permit the Commission

to order non-rate-regulated utilitics to pay intervenor compensation. They maintain that

2 GTE Califoria Incorporated, Pacific Bell, Southem California Edison Company, Southem California Gas
Company, San Diegd Gas & Electric Company, and Pacific Gas and Electric Company.

3 Spanish Speaking Citizen's Foundation, National Council of La Raza, Qakland Chinese Community Council,
and TURN.
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the plain language of the statute requires that compensation awards ultimately be paid by
ratepayers, and that this obligation cannot be satisfied for utilities which already have
complete rate flexibility. They argue that one of the objectives of section 1807, that
utilities be reimbursed for compensation awards by a *'dollar-for-dollar adjustment to
rales,” is a condition of requiring a utility to pay intervenor compensation which cannot be
achieved when the utility in question is not subject to rate regulation by the Commission;
they cite an assigned Commissioner’s ruling in Re Rulemaking on the Commisston’s Own
Motion to Establish a Simplified Registration Process for Non-Dominant
Telecommunications Firms, R.94-02-003, 1.94-02-004, issued October 30, 1997, which
they claim supports this argument. Finally, CALTEL/MCI argue that the legislative
history of section 1807 evidences an intent that ratepayers fund intervenor compensation,
which the Commission cannot ignore. They cite to a memorandum from the Commission
to the Govemor’s Office regarding section 1807 (at that time Senate Bill 4 (SB 4)), an
official analysis of SB 4 by the Legislative Analyst, and the Conference Commitiee’s
analysis of SB 4, all of which they claim acknowledge the Legislature’s intent that the
Commission be required to collect the awards from utilitics, and then to adjust the utilities’
rates to fund the awards. They end this argument by stating that either section 1807 is
completely outdated and must be reworked to provide for awards paid by non-rate-
regulated utilities, or the Legislature never intended for the program to be administered at
all in a competitive environment. In either case, they maintain, the Commission does ot
have the authority to require non-rate-regulated utilities (o pay compensation awards.

The Intervenors argue in response that when the Commission makes an
award of compensation, section 1807 requires the utility or utitities who are the subject of
the proceeding to pay that award, regardless of whether they are rate-regulated. They point
out that the Public Utilities Code does not define “public utility” in terms of rate- versus

non-rate-regulated, but includes every “utility” (with the one exception of motor carriers of

property). (See section 216.5.) They go on to argue that far from acknowledging this,
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CALTEL/MMCI focus on the second aspect of section 1807, and make inferences about non-
rate-regulated utilities which are not supported by section 1807°s language. The
Intervenors argue this second aspect of section 1807 confirms that compensation awards
are paid by utilities. Ifthey are rate-regulated, they are entitled to dollar-for-dollar
teimbursentent which must be authorized in rates, should they wish to receive such
reimbursement. If they are not rate-regulated, they still will elect whether or not to pass the
costs of the award on to their customers. But, Intervenors argue, section 1807 does not
make dollar-for-dollar reimbursement a condition of requiring a wtifity to pay intervenor
compensation, as CALTEL/MCI assert. As for legislative history, the Intervenors argue
that since the language of the statute clearly permits the Commissioni'to do what it did, it is
unnecessary and in fact inappropriate to delve into legislative history. However, even if
this type of inquiry were appropriate, all CALT EL/MCI have demonstrated is that the
Legislature authorized the Commiission to allow reimbursement of awards through
adjustments to rates, not that such reimbursenient was a necessary condition of requiring
utilities to pay for compensation awards in the first place.

The Utility Members also disagree with CALTEL/MCI’s arguments.

We have carefully reviewed all of the arguments made on this issue, and find
CALTEL/MCP’s position to be without merit. Section 1807 provides: |

Any award made under this article shall be paid by the public
utility which is the subject of the hearing, investigation, or
proceeding, as determined by the commission, within 30 days.
Notwithstanding any other provision of law, any award paid by
a public utility pursuant to this article shall be allowed by the
commission as an expense for the purpose of establishing rates
of the public utility by way of a dollar-for-dollar adjustment to
rates imposed by the commission immediately on the
determination of the amount of the award, so that the amount of
the award 5?.:3" be fully recovered within one year from the

- date of the anard.
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While section 1807 was wriiten when rate-regulation was still the order of
the day, it is not by its terms so limited. Nowhere in that section or any other section of the
intervenor compensation statutory scheme is there an exception stating that if a utility 4
which is the subject of a proceeding is not rate-regulated, it do¢s not have 1o pay a
compensation award. Clearly, the Legislature meant that rate-regulated utilities should be
allowed to be reimbursed by their customers for the expense of compensation awards, and
madé that expressly clear through section 1807. However, as D.98-04-059 states, utilities

under more relaxed regulation are still authorized to include or not include 'ih’r_ates, many

kinds of expenses, among them the costs of intervenor compensation awards. These non-

rate-regulated utilities can choose to be reimbursed by their customers, or they can choose
to have their shareholders absorb this expense. Under competition, this is their choice, and
the state of the market will determine the answer.

We agree with the Intervenors that in this ¢ase, the statute is clear enough on
its face that we do not have to consult legislative history. We also agree that if the
legislative history cited by CALTEL/MCI is consulted, it offers no help to their argument.
The meémorandum from the Commission to the Governor’s Office simply states that
awards “shall be paid by the affected utility”, which expense is “recoverable from the
utility’s ratepayers”. (CALTEL/MCI App/Rhg, p. 9 and Exh. A, p. 1.) The Legislative
Analﬁist’s summary states that the bill “[aJuthorizes the commission . . . to allow the utitity
to recover the costs of the award”. (Emphasis added.) (/d. at pp. 9-10 and Exh. B, p. 2.)
The Conference Commiltee’s analysis makes the samie point. (/d. at p. 10 and Exh. C,, p.

1.) Nothing in any of these documents supports the position that assessing utilities with

compensation awards is conditional upon their being rate-regulated 3

4 Conceming the assigned Commissioner’s ruling in R.94-02-003/1.91-02-004, also cited by CALTEL/MCl in
support of its position, we note that the assigned Commissioner in that proceeding was also the assigned
Commissioner in this ptoceeding. Moreover, that ruling stated: “As the Assigned Commissioner to this
proceeding, however, my views are not the final decision on this issue. ... On a prospective basis, | intend to
present my colleagues with a proposed solution to this dilemma in the intervenor compensation rulemaking.”
(p. 4.) This Commissioner voted with the majority in approving the solution adopted E; D.98-01-059.

6
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Moreover, non-rate-regutated entities which are utilities under our
jurisdiction are obviously still being regulated by us, albeit not as comprehensively as are
rate-regulated utitities. Thus we are still making decisions affecling these utilities and their
customers. Many of those decisions involve consumer protection issues, for the very
reason that without some regulatory check, operation of the market, at leas! at this point in
time, does not afford customers of those utilities sufficient protection from potential abuse.
In order that we can make the best decisions possible with regard to both rate-regulated and
noh-f;éte—régﬁi:ated utilities, it is important that intervenors paflicipate in proceedings
involving these utilities. It would not be equitable for non-rate-regulated utilities to receive

the benefits of relaxed regulation while at the same time not having to contribute their

share to intervenor compensation awards.

B.  Only Participating Utilities Must Contribute to the Award
in Quasi-legistative Proceedings.

CALTEL/MCI secondly argue that the California Constitution and section
1807 do not permit the Commission to order only a subset of “subject” utilities to pay
intervenor compensation. This argument addresses the determination in the Decision that
only utilities which elect to participate in the proceedings will be required to contribute to
compensation awards in quasi-legislative rulemakings, despite the fact that such
proceedings may aftect all of a particular class of utilities, or all utilities (as, for example,
in the case of a rulemaking on intervenor ¢compensation rules). CALTEL/MCI argue that
seclion 1807 does not authorize the Commission to exempt certain utilities who are
“subject to” a particular proceeding. They further argue that creating such an exemption,
without a rational basis, contravenes the equal protection clause of the California
Constitution.

The Intervenors argue in response that section 1807 confers upon the
Commission the discretion to determine which utilities are “subject to the proceeding,” and
that the Commission has determined that the utilities subject to a quasi-legislative

rulemaking proceeding are “all participating energy, water, and telecommunications

7
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utilities . . . unless a specific utility(ies) is named as a respondent”. D.98-04-059, p. 58.
The Intervenors contend that CALTEL/MCI do not explain why this definition conflicts
with section 1807, but instead, have chosen to argue that their equal protection rights under
_ the California Constifution are violated. The Intervenors point out, as they have previously
in their reply comments to the Revised Draft De¢ision, that courts which have considered
the constitutionality of statutes like sections 1801 et séq. have upheld them against such a

constitutional challenge. The Intervenors also point out that courts and agencies do nof

Orde-r‘non-parties to pay fee awards.
We oncé again find CALTEL/MCI’s arguments to be without merit.
CALTEL/MCI agree that we have the authority to determine just which utilities are

“‘subject’ to a proceeding” in the quasi-legisiati\'e context (CALTEL/MCI Appr_hg, p.11.)
That CALTEL/MCI disagree with our determination that in a quasi-legislative proceeding,
“subject utilities” means those utilities who are participants in that proceeding, does not
make our determination unlawful. The Decision discusses in great detail the process we
went through in coming to that determination. (D.98-04-059, pp. 54-59.) We will not

repeat that discussion here.

C.  Interim Compensation is not Approved.
Finally, CALTEL/MCI argue that section 1804 docs not permit the

Commission 1o establish and administer any type of interim intervenor compensation
program. They state that while the Decision “appears” to recognize that the statute does
not permit an interim funding mechanism prior to the conclusion of a proceeding (Ordering
Paragraph 2 calls for legislative proposals for such a mechanism), the Decisioh also
“appears” to adopt an experimental pilot interim payment program, which is discussed in
sone detail in the body of the Decision at pages 67-69. (CALTEL/MCI App/Rhg, p. 14;
emphasis in original.)

We clarify that the Decision does not adopt any interim funding mechanism.

| At page 70, we state:
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“We do not believe the goveming statutes support periodic
payments and do not wish to use ATF [Advocates Trust Fund]
funds. We are convinced by the comments on the revised draft,
especially those of the Utility Members, that we need
legislative authority to implement this periodic payment
experiment. Parties are invited to propose amendment to the
governing statute to support periodic payments through the
-optional track.”

There are, however, several statements in the discussion and findings which
- appear to indicate a contrary resuli, and those statements will be modified in the Order
below.
Intervenors. The Intervenors’ application for rehearing focuses specifically
on D.98-04-059’s finding that as competition increases in energy and telecommunications
. markets, participation by customer reépresentatives in Commission proceedings may not be
necessary. The Intervenors charge that this “necessity of participation” test is contrary to
law and is based on policy errors. The Intervenors request that if in fact we meant a

narrower interpretation, that we clarify the Decision accordingly.

The Intervenors argue that section 1801.3(f) defines “unproductive and

unnécessary participation” as that participation which is duplicative of similar interests
othenwise adequately represented, or participation which is not necessary for a fair
determination of the proceeding. In other words, the Intervenors take the position that the
last clause, “participation which is not necessary for a fair determination of the
proceeding,” modifies “unproductive and unnecessary participation,” and does not stand by
itself as a second category of participation which should be avoided. The Intervenors also
argue the Public Utilities Code “gives the Commission no discretion to decide that an
intervenor’s participation is no! ‘necessary to a fair determination of the proceeding’
merely because a choice of providers is available, and in the view of the administrative law
judge or assigned commiissioner, the ‘enhanced leve] of consumer protection inherent in

consumer-funded participation may not be warranted.’” (Intervenors’ App/Rhg, p. 5.)
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The application for rehearing continues to argue that if we are taking the
position that section 1801.3(f)’s necessity of participation test can include a competition
component, we are violating the principle of statutory construction that it is improper to
insert into a statute what has been omitted front it. The Intervenors argue that nothing in
section 1801.3(f) even remotely refers to competition, or the ability of consumers to
adequately protect themselves by switching providers. The Intervenors state that section
1801.3(f) gives no indication that the Legislature considered intervenor compensation to
provide an “enhanced level of consumer protection” which might not be warranted when
the market involved in a given case has become competitive.

In addition to arguing that the language of the statutory provisions does not
allow the Commission to tie necessity of participation {0 compéﬁti(m, the Intervenors

charge that there is another tenet of statutory construction which we are violating: namely,

that specific provisitns of the statute control over more general provisions. They argue

that section 1863, which specifically requires the Comniission to award compensation if
certain requirements are met, takes precedence over the more general provisions in section
1801.3(f).

The Intervenors end by saying that while Finding of Fact 15 specifically
addresses the need to assess whether intervenor participation is necessary in proceedings
involving competitive markets, other language in the decision appears to suggest that we
may have intended a narrower interpretation of section 1801.3(f) which is much more
consistent with the rest of the intervenor compensation legislation. Intervenors point to
language on page 31 of the Decision which states that the phrase “necessaty for a fair
determination of the proceeding” means that “the Commission should not award
compensation where the customer has argued issues that are, ¢.g., irrelevant, outside the
scope of the proceeding, or beyond the Commission’s jurisdiction to resolve.” Intervenors
then cite an ALJ Ruling in the pending PG&E general rate case which utilizes this

language in stating what factors will be considered in determining if parties® participation

10
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is necessary for a fair determination of the proceeding, and referring parties back to the
scoping memo in the case, so that they may compare their proposed participation to the
issues set forth by the scoping memo.® Intervenors urge us to modify the Decision, if our
intent is more accurately reflected by the language on page 31 and in the cited ALJ ruling.

The Utility Members respond that the Intervenors have raised no ¢rrors of
fact or law and consequently, their application should be denied.

CALTEL’s response to the Intervenors’ application was submitted one day

late, with a motion requesting that it be allowed to file despite this tardiness. The reason

given was a mistake in calendaring the due date. Qur Rules of Practice and Procedure,
which set forth the time within which to file a response to an application for rehearing, also
provide that the Commission is not bound o wait to act on an application for rehearing
unti{ this time period has elapsed. (Rule 86.2.) Thus we have ourselves recognized that
responses to applications for rehearing ére not essential pleadings. Because responses are
not governed by statute, but only hy'lhe Commission’s rules, the Commission does have
the discretion to accept responses which are late, and has done so in the past for good cause
stated. We have decided to accept and consider CALTEL’s late response, although we
caution these parties to observe filing dates more carefully in the future.

We note at the outset, however, that CALTEL’s response suffers from a more
serious flaw than lateness. Much of this pleading is simply a reargument of its own
application for rchearing, in the guise of responding to the Intervenors’ arguments. To the

extent such is the case, we do not consider such reargument.

3 The ruling states: “In addition to considering whether the interests represented by an intervenor are
undesrepresented, rulings on eligibitity shall carefully consider other standards set forth in Section 1801.3(f).
(D.98-04-059, p. 31.) Among other things, a customer’s compensable pariicipation must be necessary for a fair
determination of the proceeding. The Commission explained that this means that compensation will not be
awarded where the customer has argued issues that are irrelevant, outside the scope of the proceeding, or beyond
the Commission’s jusisdiction. As already noted, revenue allocation and rate design are beyond the scope of this
proceeding. Parties should review the scoping memo to ensure that their ssanicifation is necessary for a fair
cliglgesmin?lli(;n of the proceeding.” (PG&E General Rate Case, A.97-12-020, Ruling of ALJ Wetzell, May 20,

¢] p' .

11
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Returning to the substance of the Intervenors’ argument, while we still
espousc the concept of a more careful up-front assessment of the necessity of intervention
in a proceeding involving a clearly competitive market, we have determined that the way
we have formulated it may contravene the fnten’eno: compensation statutes. Therefore, we
will grant limited rehearing for the purpose of modifying the Decision to clarify our intent.

We being by looking again at several key provisions of section 1801.3.
Section 1801.3(b) states: “The provisions of this article [meaning the intervenor
compensation scctions together, Article 5] shall be administered in a manner that
encourages the effective and eflicient participation of all groups that have a stake in the
public utility regulation process.” ‘Section 1801.3(d) states that it is the Legislature’s intent

that “[i]ntervenors be compensated for making a substantial contribution to proceedings of

the [Clommission.” (See also, of course, section 1803 on this requiren1ent.§) Finally,

section 1801.3(f) provides that “[tlhis article shall be administered in a manner that avoids
unproductive or unnecessary participation that duplicates the participation of similar
interests othenvise adequately represented or participation that is not nec¢essary for a fair
determination of the proceeding.”

Taking all of these sections together leads to the conclusion that the
Legislature intends all groups with a stake in the process to be able to participate and to be
compensated for substantial contributions, but in such a way as to encourage maximum
effectiveness and efficiency (e.g., reduced or no compensation for duplication, or off-the-
track issues). We acknowledge that the statute does not difterentiate between proceedings
involving competitive markets and those involving traditional monopoly regulation. A
much more specific, and thus more helpful, indicator of what issues are important to a case,

and thus what parties will have a stake in it, than the presence of a competitive market, is

6 Section 1803 provides that the Commission shall award compensation to any customer who (1) complies with
section 1804 (concerning the Notice of Intent to ¢laim compensation) and (2) makes a substantial contribution to
the adoption, in whole or in part, of the Commission’s order or decision, and demonstrates that without
compensation, its participation or intesvention imposes a significant finan¢ial hardship.

12
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the scoping ruling, as recognized by the ALJ ruling cited above as well as by the Decision
itself. (See D.98-04-059, pp. 11-12, 31.) The Decision makes a point of saying that parties
to the proceeding tended not to recognize the importance of the scoping ruling, although
Intervenors’ ai)plicali()n for rehearing seems (6 finally make the connection. We agree
with the Tntervenors that a “necessity of participation” test based solely on the presence of
a competitive market does not appear to be consistent with either the language or spirit of
the intervenor compensation legislation.

The statutes do provide for an up-front evaluation of an intervenor’s
proposed participation. Section 1804 sets forth the requirements for the notice of intent to
seek compensation; see especially section 1804(b)(2), which provides that the “ALJ may,
in any event, issue a ruling addressing issues raised by the notice of intent . . .” which can
inctude such lhings as similar positions, potential duplication, unrealistic expectations re:
compensalion, issues excluded by the scoping memo (see the ALJ s ruling, cited above) -
which a party persists in listing, etc.

The Decision provides that such a ruling no\v must be issued with the

scoping memo as guidance (both to the ALJ and to the parties putting a notice of intent

together), if an ALJ determines that intervenor participation is unnecessary o a fair
determination of the proceeding in a case involving a competitive market. The Decision
also provides that this more critical up-front assessment will be made on a routine basis in
proceedings covering those sectors of the telecommunications market which are clearly
competitive. We will continue these procedures. However, the mere existence of a clearly
competitive telecommunications ;narkel will not, in and of itself, be sufficient to deem the
participation of certain parties unnecessary to a fair determination of the proceeding; it will
only be the trigger for a more thorough early review. It may be that in the competitive
context, it will turn out that certain issues are always excluded, and that that will eliminate

certain parties, who really have no other issucs on which to be heard, but at least initially,
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this will be a case-by-case process, with elimination coming from other reasons than
simply the existence of a competitive market.

CALTEL’s response concurs with Intervenors’ position that the statutes must
be strictly construed. CALTEL argues, however, that doing so for Intervenors with regard
to an up-front necessity of participation test means the Commission must also do so for it
with regard to its arguments on who must contribute to paying compensation awards. As
we have already stated above, to the extent CALTEL reargues the points made in its and
MCP’s application for rehearing, we will not consider its response. CALTEL has had a full

opportunity to develop those points. A response to another parly’s application for

rehearing should not be allowed to be a vehicle to reargue one’s own case,

Concerning CALTEL’s argument on the equity of applying strict
construction to the relevant statutes, we agree that the Commission should not be picking
and choosing which sections it will strictly construe and which ones it will construe more
generously, at least with regard to the provistons contained in Article 5, which as a group
define a particular program and must be read together. However, we are not being strict
constructionists regarding either the up-front necessity of participation issue or the who
pays issue. With both of these, we have attempled to construe the statutes in a way which
will keep the program most workable and most fair, while moving forward into the world
of compeltition. |

CALTEL does raise one point in response to Intervenors’ application for
rehearing that warrants comment. It states that Intervenors® argument is not yet ripe for
review, since no intervenor has been denied compensation because the proceeding involves
competitive markets. A the Commission has done, according 10 CALTEL, has been to
“announce that it will more carefully scrutinize intervenor participation to ensure
compliance with § 1801.3(f) as the nature of its regulation over certain industries changes.”
(CALTEL Response, p. 5.) We agree, although we also acknowledge the other expressions

of legislative intent in Section 1801.3, and our modifications to the Decision as set forth
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below clarify this. We further note, in terms of CALTEL’s complaints, that the
Commission has merely announced “that it will more carefully attempt to achieve equity
with regard to paying the costs of intervenor compensation, as the nature of its regulation
over certain industries changes.”

Therefore, IT IS ORDERED that:

1. Limited rehearing of Decision 98-04-059 is granted to clarify our intentions
regarding more thorough up-front scrutinization of potential intervenor participation in
casés involving competitive telecommunications i’narkets,_

2. Decision 98-04-059 is modified as follows:

a. The second sentence in the first paragraph on pa ge 10 is modified
to read:

“To help us evaluate this, we will begin to more cﬁncally assess,
at the outset of a proceedmg, whether the participation of a
customer is necessary for a fair determination of the proceeding,
consistent with the legislative intent of § 1801.3(f).”

. The last sentence in the first paragraph on page b1 is modnﬁed to
read:

“They suggest that if the question directly atissue in the case is
the competitiveness of an industry, utility or market segment,
compensation should not be allowed.”

. The first full paragraph on page 15 (which follows the
continuation of Principle # 4 from page 14) is modified to read:

“We not onlf' support thi s principle, we have acted upon it. We
have awarded intervenors efficiency adders for extraordinary
efficiencies. See, for example, D.95-02-066. (58 CPUC 24
676.)"

. The three full parégraphs on page 32 are modified to read:

“Nevertheless, as the telecommunications and energy industries
become increasingly competitive, the participation of customers,

15
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separate and apart from their representation through ORA or
CSD, may become less necessary. As competition evolves, there
may be other factors which serve to protect customers belter than
direct participation in our proceedings. In order to begin to’
monitor this, we will begin to more cnucally assess, at the outset
ofa proqef;dlng, whether the direct pamc:pahon of these “third-
party” customers is necessary, both in terms of nOndupllcatmn
and in terms of a fair determination of the proceedmg as
described in § 1801.3(f).”

“The mfomauon ﬁled in the Nonce oflntem pursuant to §
1804(2)(i), should prov:de a basis for a more critical preliminary
assessment of whethet the parti¢ipation of third- -party customers
is necessary. The nature and extent of the customer’s planned
pamClpauon, in combmauon with the scope of the proceeding as
detailed in the scoping memo fuling, should enable the ALJ to
make a preliminary assessment. Where, as aresult ofan
evaluation of the Notice of Intent in the context of the scoping
memo ruhng, the ALJ prelnmmanly determmcs that the -

* participation of third-party customers is not necessary, the ALJ
shall issue a ruling (othenwise dnsCreImnary under § 1804(bX1):
Such a ruling should take into c0nsnderahjb,\ such factors as the
raising of issués which are irrelevant, ar’y outside the scope of the
proceeding, or are beyond the Commission’s jurisdiction to
consider. (Se¢ May 20, 1998 Ruling of ALJ Wetzell in
A.97-12-020.)"

“We expect that, as a matter of routine, we will conduct this more
critical assessment for proceedings which cover those sectors of
the telecommunications market that are ¢learly competitive. We
will conduct a more critical assessment of the necessity for
participation in proceedings which directly impact such
competitors, when such a proceeding is initiated by the
Commission, or filed by a party, after the effective date of this
order. The presence of a clearly competitive telecommunications
market will serve as a trigger for this assessment, but will not, m
and of itself, be sufficient to sustain a rulmg that any given
party’s participation is not necessary.”

. The second sentence in the paragraph at the top of page 50
(tontinued from page 49) is modified to read:

16
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“We will continue our practice of evaluating substantial
contribution in light of duplication, and apply a discount, as
appropriate.”

. Finding of Fact 15 is modified to read:

“As the telecommunications and energy industries become
increasingly competitive, we will more routinely undertake an
earlier, more ¢ritical assessment of w hether pamcnpatmn in
proceedmgs involving markets that are clearly competitive is

~necessary in terms of duplication and for a fair determination of
the proceeding (as described in § 1801.3(f)), by means of
evaluating the Notice of Intent in the context of the scopmg |
memo ruling in the prbceedmg

. Finding of Fact 24 is modnﬁed to read:

"‘We will continue our practice of evaluating substantial
contribution in light of duphcauon, and apply a discount, as
appropriate.”

. Finding of Fact 37 is modified to read:

“We find compelling the arguments made by CALTEL, DMM,
and Weil, but not to the point of abandoning interim funding
along the lines offered by the DOL. Instead, we prefer an optional
track an intervenor may élect which would increase the
likelihood that participation will result in a substantial
contribution and provide ratepayers value while lessening the
disadvantages these three parties identified.”

Conclusion of Law 3 is modified to read:

“Where, as the result of an evaluation of the Notice of Intent in
the context of the scoping memo, the ALJ preliminarily
determines that the padicipation of third-party customers is not
necessary, the ALJ shall issue a ruling (othenwise discretionary
under § 1804(b)(1)).” -
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Conclusion of Law 13 is modified to read: '

“When the proceeding is a rulemaking which affects an industry
or industries, and not just a utility or class of utilities (that is,
when it is categorized as ‘quasi-legislative®), responsibility for
the payment of any awards of compensation should be more
broadly shared among regulated mdustry part1c1pants to the
proceeding.” ,

. New Comhlsion ofLaw léA Zis addé‘d t'ojfe’ad':

“The present statutes govemmg our intervenor compensation
program do not support an optional track penodlc payment
‘experiment.”

- In all other respects, rehearmg of Decnston 98-04- 059 as modified above is

. This order is effective today.

Dated February 4, 1999, at San Fiancisco, California.

RICHARD A. BILAS
President

HENRY M. DUQUE

JOSIAH L. NEEPER
Commissioners




