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BEFORE THE PUBUC UTILITIES COMMISSION OF THE STAtE OF CALIFORNIA 

J. Roy Wittwer and Frae Wittwer, dba Seqlloia 
Orchids, 

Complainants, 

vs. 

Industrial Freight System, Inc. 

Defendants. 

And Related Cases. 

OPINION 

. Summary 

Case 95-06-065 
(Filed June 27,1995) 

See Atlachn\ent A 

Bccause the underlying Bttnkruptcy Court prOCeedings in th~se matters 

have becn dismissed, this decision dismisses 10 cases filed with this Commission 

by shtppc(s protesting dain\s for alleged tariff undercharges brought by the 

bankruptc:y trustee for Industrial Freight System, Inc. 

Discussion 

bldustrial Freight System (iled (or Chapter 7 bankruptcy liquidation in 

1994. Its appointed trustcc, Duke Salisbury, subsequently filed advetsarial 

daims in Bankruptcy Court against hundreds of shippers, dairning that services 

performed by Industrial Freight Systeni had n~t heel\ billed at the (ull tarii( tates. 

A total o( 525 of these shippers, while opposing the claims in Bankruptcy Court, 
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also filed complaints with this Commission under Public Utilities (Pub. Vtil.) 

Code § 737, alleging that the claimed charges were unlawful. 

With the coopcration of counsel, the 525 complaints were consolidated into 

132 dockcted Corl'unission cases. A prehearing conference was conducted in the 

COlnmission's los Angeles courtroom on December 13, 1995. The Commission 

designated six lead cases, set dates [or discovery and submission of written 

testimony, and scheduled a hearing for the week of March 25,1996. 

Bankruptcy Judge Ernest M. Robles by order dated February 15, 1996, 

stayed further proceedings in the ComInission caSes pending various motions 

and appeals in the BankruptCy Court. Accordtngly, the Conunission stayed its 

Match 25, 1996 hearing. Judge Robles, n\eanwhile, dismissed the trustee's 

intrastate cIahns (that is, daims for transportation wholly within California) on 

grounds that they were preempted by federal law.' 

The Bankruptcy Court dis-missal was il(firnlcd on November 1, 1996, by the 

U.S. District Court for the Central District of California, acting as the reviewing 

court. The District Court held that the trustee was precluded (ronl cnlorcil\g 

California intrastate claims because of California Senate Bill 415 (the Repeal Act), 

which added § 737.3 to the Pub. Util. Code. 111at statute, which took effect on 

June 21,1996, provides that no carrier may colled California intr,lstate freight 

charges in addition to those already billed and coBeeted, except lor nmlual 

I The Court onJanuary 25,1996, granlc-d shipper motions for judgment on the 
pleadings on grounds that the trustee's intrastate claims, which \ ... ·erc based on the 50-

caned tlfiI~d rate doctrine" codified in the Pub. UtiJ. Code, were preempted by Title VI 
of the Federal Aviation Adnlinistration Authorization Act of 1994, Pub. L. No. 103-305, 
lOS Stat. 1605 (1994). 
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mistake or [renld. On March 31, 1997, the trustee's motion for reconsideration of 

the District Court decision was denied.! 

On July 7, 1997, Judge Robles granted a motion by the Industrial Freight 

trustee for authority to abandon n\ost of the intrastate undercharge dainls belore 

the BankruptC)t Court. The Court agreed that adverse court rulings and statutes 

had rendered such c1ain\s of h\consequential value. On August II, 1997, the 

trustee began filing disn\issals of the intrastate clain's. 

Status of Commission Cases 

By letter dated December 23, 1997, and a (ollow-up letter dated 

February 13, 1998, the assigned administrative law judge (ALJ) in the cases before· 

the Commission wrote to the 70 attorneys and others representing cornplainants. 

Noting that the Bankruptcy Court had dismissed nwst of the instrastate clain\s, 

the ALJ advised complainants that they cotild withdra\\' their complahlts before 

the COJl\ll\ission h}' sending a letter to this agency stating that intent. Most of the 

attorneys and other representatives responded, eleding to withdraw their 

COinmission complaints. Between January and May 1998, by Executive Director 

order, the Conunissicm accepted the withdrawal of approximately 90 docketed 

cases (and approximately 400 additional complaints consolidated in the docketed 

cases) and dosed those cases. 

Of the remaining 37 docketed cases, 10 remained open tenlporarily at the 

request of counsel pending various administrative matters in the Bankruptcy 

Court. In the other 28 cases, ther'e was no response {rom counsel to the ALl's 

J SA CV 96-333 AI-IS; Bank. Ct. Case No. LA 93-41245 ER; Ad". Pror. No. LA 95-3450 
ERI U.S. District Court, Central District of California, Southern Division. 
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inquiries, or letters to counsel had been returned as undeliverable. The 

Commission confirmed that the intrastate claims in those 28 cases had been 

dismissed by the Bankruptcy Court. Since the underlying allegations in those 

~ases appeared inoot in view of the Bat\kruptcy Court dismissals, the 

Com.mission in Decision (D.) 98-05-049, issued on May 21, 1998, dismissed the 

28 complaints as Oloot or, alternatively, (or want of prosecution. 

On or about December 7,1998,. the ALJ issued rulings in the Industrial 

Freight System cases that have not yet been dosed. The rulings stated: 

"These complaint cases have been pending since 1995. Virtually all 
similar cases against Industrial Freight System, Inc., have been 
dosed following diso\issal of theunderlying actions in Bankruptcy 
Court, Central Distrfct of California (Case No. LA 93-4124S-ER). I 
intend t6 tcconlnlNld dismissal of these cases in 45 days unless, 
prior to that tithe, con)plainants show good cause for keeping the 
cases open. Responses should be filed, with a separate copy 
addressed to nle. 

'Dated Occenl.ber 7, 1998, at San Francisco, California." 

No responses have been filed. Because of that, we infer that these 

remaining coniplainants have no objection to the ALJ's recomnlendation that 

these cases be dosed. We have confirmed that the intrastate claims in these C<lses 

have been dismissed by the Bankruptcy Court. Since the underlying allegations 

in these cases appear to be nloot, we will dismiss these cases as moot or, 

alternatively, (or want of prosecution. 

This is an unconstested maHer in which the decision grants the reBel 

requested. Accordingly, pursuant to Pub. Ulil. Code § 311(g)(2), the otherwise 

applicable 30-day period (or pubJic review and comment is being waived. 
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FindIngs of Fact 

1. Since 1995, a total of 525 comp]a~nts, consolidated into 132 docketed cases, 

were fi]ed with the-Commission against Industrial Freight System in connection 

with tarilf undercharge claims in Bankruptcy Court. 

2. The Bankruptcy Court has dismissed the underlying intrastate daims in 

most of these cases. 

3. In response to inquiry by the ALJ assigned to this matter, approximately 

90 docketed caSes and Approximately 400 complaints consolidated thereinwetc 

withdrawn by cornplainants, And thesecase$ have been dismissed. 

4. In 0.98-05-049, the Commission dismissed another 25 of these caSes as 

montor, alternatively, for want,of prosecution. 

5. On or about December 7,1998, the AL} issued rulings in the rer)\aining 

-Industrial Freight System cases stating his intention to recommend dismissal 

ullless parties within 45 days showed good cause why the cases should remain 

open. 

6. There have been no responses to the ALl's rulings. 

Conclusion of Law 

Those cases in which no response has been made to Conlmission inquiries 

-should be disn\issed as moot because of the Bankruptcy Court dismissals or, 

alternatively, they should be dismissed for want of prosecution. 
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ORDER 

IT IS ORDERED that the following (ases arc dismissed as m.oot or, 

altcrnMivcJy, arc dismissed for want of prosecution~ 

C.95-06-065 C.95-08-02S ' C.95-08-059 C.95-08-067 

C.95·1~-017 C.95-08-068 C.95-10-045 C.95-11-002 

C.9S-12-062 .. C.96·05-032 

Th~seca5es are closed.' 

This order'is effective today. 

Oated March 4, 1999, at San Frands~o, California. 
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RICHARD A; BILAS 
Presidei't 

HENRY M. DUQUE 
JOSIAH L.' NEEPER 

COJt\lrussioners 
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ATfACHMENT A 

INDUSTRIAL FREIGHT CASES 

Case 

Growers Resources, Inc. 

Ct\.1.B b\dustries 

Kama Corporation 

\Vilchel1'l, Inc. 

Kristine Long and Keith Newcomer 
d/b/a Arcata Exchange 

Nurseryn\en's Exchange, Inc. 

Sony Electronics, Inc. 

Conair Corporation 

Hollywood Ribbon Industries, Inc. 

Number 

C.95-08-025 

C.95-OS-059 

C.95-08-067 

C.95-OS-068 

C.95-10-045 

C.95-11-002 

C.95-12-017 

C.95-12-062 

C.96-0S-032 

(END OF ATfACHMENT A) 

Date 
Filed 

8/7/95 

8/14/95 

8/31/95 

8/24/95 

10/23/95 

11/6/95 

12/8/95 

12/19/95 

5/16/96 


