MAIL DATE
4/5/99

Decision 99-04-033 April 1,1999

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission’s own
motion into the operations, practices,
and conduct of Coral Communi¢ations,
Inc. (Coral) and Michael Tinari,

- President of Coral; William Gallo,
Senior Vice President of Coral; Devon | - S
Pot¢ella, Vice President of Sales and ~ Investigation 98-08-004
Operations of Coral; Neal Deleo, Vice | . (Filed August 6, 1998)
President Finance and MIS of Coral to | : o :

" determine whether the corporation or its
prin¢ipals have operated within ,
‘California without having a cerllﬁcate :
1o operate from the Commission and -
“whether they have charged Califomia
subscribers for telecommunications
services the subscribers never
authorized.

ORDER GRANTING LIMITED REHEARING, MODIFYING
DECISION 98-12-010 AND DENYING REHEARING

SUMMARY
In Decision (D.)98-12-010, the Commission granted the motion of the

Consumer Services Division (CSD) to add Easy Access Intemational, Inc. (Easy
Access), Ed Tinari and Celestine Spoden as respondents in Investigation (1.)58-08-
004 (the OIl). The Comnnsslon found “good causc” to add Easy Access as a
respondent. 'Fhe Decision did riot address Ed Tinari or Celestine Spoden, but the -

Order added them as rcspondcms.




1.98-08-004

1L BACKGROUND
In January 1998, CSD became aware of complaints that Coral

Communications, Inc. (Coral) was charging consumers for telephone calling cards
that were never ordered. CSD began its investigation, and the Commission issued
1.98-08-004 into the operations of Coral on August 6, 1998. The investigation was

- to determine if Coral had operated without a certificate of public convenience and

necessity (CPCN)! in violation of Pub, Util. Code § 1001 and violated Pub. Util.
Code § 451 by billing subscribers for calling card services that were ncvcf ordered
or were not provided (known as cramming). Coral had applied for a CPCN on
March 2, 1998, and CSD filed a protest to the application. Coral’s application
states that it would provide intrastate service as a “switchless reseller”. A.98-03-
01s.

Previously, Coral had 300,475 California subscribcrsr. Coral has

approximately 149,011 current subscribers in Califomia. (See Second Patterson
Decl., tab 1.) Coral obtained information to charge subscribers from sweepstakes
eatry forms which include an authorization to bill the entrant a $2.99 set up fec and
a $6.99 monthly fee for the calling card whether it was used or not. The forms
also state that the calling card intrastate rate may vary from the 25 cents per minute
interstate rate. The fees and charges appear on the subscribers® local exchange
carrier bills. Coral’s billings are made through an intermediary, Intemational
Telemedia Associates, Inc. (ITA). ITA is a third party clearing house that has
billing and collection agreements with local exchange carriers, such as Pacific
Bell.

CSD subsequently discovered information suggesting that Fasy

Access had purchased Coral’s calling card business. CSD filed a motion to add

1 With to tespect 10 prepaid debit telephone cards, which are not at issue in the O, Assembly
Bill No. 1424, 1998 Regular Session, § 1 requires registration with the Commission.
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Easy Access and two of its directors, EEd Tinari and Celestine Spoden, as
respondents in the Oll on September 17, 1998. Ed Tinari is also the President of
Easy Access, and Celestine Spoden is its Chicf Financial Officer. Easy Access
opposcd the motion based on a lack of jurisdiction but did not filea motion to
dismiss. There was no hearing on CSD’s motion. On December 3, 1998, the
Commission issued D.98-12-010 granting CSD’s motion. The Commission found -
“good cause” to add Easy Access as a respondent, identifying a “business |
relationship” between Easy Access and Coral. (D.98-12-010, p. 2-3.) The
Decision did not address EEd Tinari and Celestine Spoden, but the Order added

them as respondents.

On De¢cember 23; 1998, r::‘spondents3 timély fited an Application for

Rehearing of D.98-12-010. Respondents allege the following legal emrors: (1) the

Decision fails to determine that respondénts ate public utilities, thereby divesting
the Commission of jurisdiction; and (2) there ar¢ insuflicient findings to support
the Decision A Response in Opposition to the Application was filed by CSD.
Respondents also fited a petition for writ of review of D.98-12-010 in the Court of
Appeals on March 11, 1999,

III.  DISCUSSION

We have reviewed the argunients raised by respondents in their
Application for Rehearing of D.98-12-010 as well as the arguments in the
Response in Opposition filed by CSD. As discussed below, we conclude that

2 Easy Access, Ed Tinari and Celestine Spoden are hereinafter collectively referred to as
“respondents.”

3 Respondents are preserving their challenge to the Commiission®s power to act, which isa
subject matter challenge. Although respondents® counsel at the prehearing conference stated that
he was making a special appearance, “which is a method of appearing for the sole purpose of
objecting to lack of jurisdiction over the person,” 2 Witkin, Cal. Proc. (4th &d)), Jurisdiction §
197, there is no personal jurisdiction challenge in the Application. There is no argument that
respondents lacked minimum contacts with California. Respondeats also did not file a motion to
quash or a motion to dismiss for Jack of personal jurisdiction.
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suflicient grounds for a limited rchearing have been shown. Respondents have
demonstrated legal error with respect to the findings or lack thereof in D.98-12-
010, as required under Pub. Util. Code § 1732. See also Pub. Util. Code § 1705.
Respondents’ other allegations of crror are without merit. As sct forth below, we
nodify 1.98-12-010 to include findings demonstrating good cause to add
respondents in the Oll. We then deny rehearing on D.98-12-010 as modified.
Based on the present record, the legal error can be corrected with modifications to
D.98-12-010. A separate hearing is not required. The Commission’s decision on
respondents’ subject matter jurisdiction challenge will be made at the evidentiary
hearing scheduled for April 12-14, 1999.

Respondents contend that the Commission erred in asserting its

jurisdiction? Respondents argue that the Commission’s jurisdiction is limited to

persons and corporations which are public utilities, citing Television Transmission,

Inc. v. Public Utilities Commission (1956) 47 Cal.2d 82, 84. Television

Transmission held that the Commission only has jurisdiction over individuals and
corporations which are public utilities, as defined in Ad. X1I § 23 (repealed in
1974; see, now, Art. XII § 3) of the California Constitulion and Pub. Util. Code §
216(a). Id. at p. 84-85. Respondents emphasize that the Decision contains no
findings that cither Easy Access, Ed Tinari or Celestine Spoden are public utilities.

In addition, respondents contend that the Decision violates Pub. Util.
Codc® § 1705. Scction 1705 requires Commission decisions to contain

“scparately stated, findings of fact and conclusions of law” on all material issues.

Respondents cite Greyhound Lines, Inc. v. Public Utilities Commission (1967) 65

Cal.2d 811, 813, which stated that findings in Commission decisions aid judicial

4 Easy Access® answer in the supcrior court action brought by the Monterey County District
Altomey states that "primaqjurisdachOn for this dispute lies with the State of California’s
Public Utilities Commission.’

$ Unless otherwise indicated, all statutory references are to the Public Utilities Code.
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review and “help the [Clommission avoid carcless of arbitrary action.”
Respondents argue that the Decirsidn is not supported by adequate findings of fact
and conclusions of law. Again, rcspondenlé not¢ that the Decision contains no
findings whatsoever as to Ed Tinari and Celestine Spoden.

As to the Decision’s one factual finding for Fasy Access,
respondents argue that it is conclusory and not supported by the evidence. The _
Finding of Fact states “Easy Access admitted that it has a business relationship
with Coral regarding Coral’s calling card business.”"(D.QS-'l2-Q10, p.2) Ea:sy
Access denies making any such admission. Further, fcspOndenls deny that they
exercise financial or managerial control over Coral. 7» Assuming, arguendo, there
was an admission, respondents assert that the finding is still insufficient for not
describing the nature of the “business relationship.” The Decision contains no

finding that Easy Access owned Coral or its calling ¢ard business. The body of the

Decision states that Easy Access owns an “income stream” from Coral’s calling

card business. (D.98fl2-010, p.2)

As an initial matter, CSD contends that it is premature to even reach
the jurisdictional issues. CSD argues that these issues should be addressed “in the
course of this proceeding and resolved through evidence adduced at hearings and
through briefs.” (CSD Response, p. 5.) CSD thus concludes that the Commission
nced not make a public utility finding as to Easy Access, Ed Tinari and Celestine
Spoden. Alternatively, CSD contends thal there is good cause to find Easy Access
is a public utility. CSD disputes that Coral’s ownership of Easy Access is relevant.
CSD argues that Ifasy Access is the owner of the Coral calling card and voice mail
business. (See Third Patterson Decl., CSD’s motion.) CSD also argues that Easy
Access hired Coral to provide management services in retumn for 10% of the gross
revenues. /d. _

As to Id Tinari and Celestine Spoden, CSD cites various

cnforcement procecdings which named corporate officers as respondents. See, e.g,
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Investigation of Cherry Payment Systems, 1.95-10-007; Investigation of Future

Telephone Communications, 1.97-04-046. CSD notes that a company’s

management is considered in determining its fitness to operate as a public utility,

including restrictions on the ability to apply for a CPCN. See Rulemaking to

Establish a Simiplified Process for Non-Dominant Telecommunications Firms,

D.97-0-107. CSD argues that there is suflicient evidence showing Ed Tinqri’ and
Celestine Spoden are responsible for the operations of Fasy Access. (See Third
Patterson Decl., CSD’s motion.) CSD reiterates that the issue of piercing the
corporate veil of Easy Access to each reach £2d Tinari and Celestine Spoden is

belter addressed at an evidentiary hearing.

As an initial matter, we note that respondents did not file a motion to

dismiss for lack of subject matter jurisdiction. See, e.g., Re Regulation of Cellular
Radiotelephone Ultilities (1989) 32 CPUC2d 271, 282 (motions to dismiss

complaint granted because “no demonstration that either is a public utility.”)
Respondents instead opposed CSD’s motion based on lack of jurisdiction. The _’
Commission must therefore determine whether CSD demonstrated “good cause” to
add respondents to the OIl. Neither the Public Utilities Code nor the
Commission’s Rules of Practice and Procedure purport to define “good cause.”
For purposes of this motion, we will define “good cause” very generally as an
adequate cause that comports with the purposes of the Public Utitities Code and
with other laws. The Commiission will look for a factual basis and good rcason to
add respondents under the circumstances of each particular Oll. The OH Order
merely commences these proceedings, schedules a hearing and requires the added
respondents to preserve and produce documents. |
Respondents® jurisdictional challenge will be resolved in the
Commission’s decision after the hearing. As the Commission explained in 12.98-
08-004, “general principles of administrative law do not allow parties to terminate

adinistrative proccedings prematurely by alleging jurisdiction uncertainty. . .

6
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[A]n agency may lawfully commence proceedings and address jurisdictional

questions in its final dccisiOn “Id. at p. 4. We cited Uoilicdrstates V. SuocriOr
Court (1941) 19 Cal.2d 189, 194, which held that “it lics within the power o6f an
administrative agency to determine in the ﬁrsl instance, and bcforc judicial relief
may be obtained, whclher a given controversy falls within the statutory grant o(‘

| jurisdiction.” We also relied upon Abelleira v. Dist. Court of Appeal (194]) 17
Cal.2d 290, 293-294, \shlch mdléated that subject matter Junsdlctlon is to be

rcsolved in the course of the admmlsirauvc proccedmg

]

[T]he long-scltled rule of Judu:ial admnmstralu)n [is]
that no one is entitled to judicial relief for a supposed

~ or threatened injury usiti! the prescribed ac_lmnnlst_ratl\'c
remedy has been exhausted. That rule has béen .
repeatedly acted on in cases where, as heze, the
contention is made that the administrative body Iackéd
power over the subject malter. The . . . rule is one of
judicial administration - not merely a rule governing
the exercise of disc¢retion. /d. (Emphasis added.)

Upoh review of the Ol1 allegations and the third F, Patt¢rson

declaration submitted in support of CSD’s motion, we find good cause to add
respondents to the Ol The facts and allegations contained therein, if supported
by the evidence adduced at the hearing, provide a legal basis for the exercise of the
~ Commission’s jurisdiction. At the very least, the legal bases discussed below may
support the exercise of juﬁsdiction by the Commission. The evidence adduced at
the hearing may also reveal other legal bases to support the exercise of our
jurisdiction.

As a regulatory body of constitutional origin, the Commission only
has such powers as it derives from the Constitution and the Legislature. Television
Transmission, supra, 47 Cal.2d at 84. Respondents are correct that our jurisdiction

is limited to public utititics absent spcciﬁc legislation to the contrary. Id; L.os
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Angeles Met. Transit Authority v. Public Utilities Com. (1959) 52 Cal.2d 655. For

example, in D.88312, the Commission dismissed a complaint against a corporation

becausc it was not a public utility. The Commission stated that “‘a corporation or

individual may not be named as a defendant simply because it might possess

cvidence useful to a complainant.” /d,

To begin with, the evidence may support our’}urisdic!ion under the
“alter ego” doctrine or piercing the corporate veil. Coral is operating as a public
utility. See Cz;l. Const. Art. XII § 3; Pub. Util. Code § 216, 233 and 234. Coral
applicd for a CPCN to provide intrastate service as a switchless reseller. A.98-03-

015. A switchless reseller is a public utility. Re TarifT Filing Rules for

Telecommunications Utilities, Other than Loc¢al Exchange Carriers and AT&T-C
(1992) 44 CPUC 2d 747, 750. Coral admilted that it was “Coral’s belief, although

‘incorrect, that they were not required to be certificated in California.” Coral
Response to CSD Protest to A.98-03-015. Because Coral is ope';alin g as a public
utility, we can assert jurisdiction if Easy Access is the “alter ego” of Coral. We
can similarly assert jurisdiction if ¥d Tinari and/or Celestine Spoden are the “alter
¢go” of Coral.

Easy Access, as a separate corporation, is a distinct legal entity apart
from Coral. Likewise, Coral is a distinct legal entity apart from its stockholders

and officers. Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d

724, 729-30. Corporate cnlitics may be disregarded in certain circumstances,
however. When a corporation is used by another corporation or individuals to
cirgumvcnl a statute or accomplish some other wronglul purpose, the corporate
entity may be disregarded with its acts treated as if they were done by the
controlling corporation or individuals. This is known as “piercing the corporate
veil” or the “alter ego” doctrine.

No precisc test exists for piercing the corporate veil; rather, the

oulcome depends on the facts of each particular case. There are, nonetheless, (wo

3
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general requirements: (1) a unity of interest and ownership such that the separate
personalities of the corporation and the controlling corporation or individuals no
longer exist and (2) an incquitable result will follow. See Automotriz etc. De

Califomnia v. Resnick (1957) 47 Cal.2d 792,-796. Other relevant factors include:

the use of a single address; the ownership of stock by a single individual or family;
the domination or control of the corporation by the stockholders; the conccalment
of the ownership of the corporation; and the attempts to segregate liabilities io the
corporation. Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal. App.2d
825, 838-40. Among other things, CSD should address these factors at the

evidentiary hearing.

For example, in H.A.S. Loan S.en'ic‘e. Inc. v. McColgan (1943) 21

Cal.2d 518, 521, two corporations were formed with similar stock ownership. The
first cbrporation lent money, and the sccond corpofation brokered the loans. It was
alleged that the two corporations together assesséd charges which made the loans
usurious. The Supreme Court coneluded: “Under the circumstances here presented
the two corponralc entities were in fact ong, or if they be considered separate, two,
in effect, engaged in a single business. The combrate entity may be disregarded
when it is used to evade the law.” Id. at p. 523. Similarly, the Commission has
invoked the alter ego docirine. See, e.g., Lee Gale v. Mobile Concrete, Inc. (1991)
42 CPUC2d 341, 344 (“the existence of the alter ego relationship is undeniable.”)

In addition to the Ol1 supported by the first F. Patterson declaration,
CSD alleged the following based on the third F. Patterson declaration and its
supporting exhibits: Both Easy Access and Coral operate from different suites at
the same business. (Third F. Patterson, Decl., Tab 3, Spoden Affidavit.) Ed Tinari
is the father of Michael Tinari, an ofticer and sharcholder in Coral. (Third F.
Patterson, Decl,, p. 17) Ed Tinari is both a sharcholder of Coral and Easy Access.
Id. at Tab 4, 26, 27. Celestine Spodcn'is an officer, director and principal

sharcholder in Easy Access. /d. at Tab 4, p. 70. Interoflice memos are distributed
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to officers of Easy Access as well as Coral. /d. at Tab 14. A telephone directory
for Easy Access also lists Coral employees. /d. at Tab 13. An October 16, 1997
“Agreement” provides for “the sale of the Coral business. . .” to Easy Access. /d.
at Tab 3, Spoden Affidavit, Exhibit A. Fasy Access® limited debt oflcring
document also states that “In October 1997, the Company consummated an
agreement with Coral Conimunications, Inc. to purchase its voice mail and.
doniestic long distance calling card business. . ." Id. at Tabd. CSD’s allegauons,
if prove true at the hearing, ¢ould support an alter ego basis for jurisdication.

Of course, the Commission may also assert jurisdiction if the
evidence shows that Easy Access by itself is a public utility or is ofiering the
services of a public utility. Cal. Const. Art. XII § 3; Pub. Util. Code § 216(a)-(c).
This determination will tum on whether Easy Access® business triggers the
definitions of a tetephone corporation and a telephone line in Pub. Util. Code §
233,234, and, if so, whether Easy Access has dedicated its property to public use.
See Re Tarifl Filing Rules for Telecommuncations Utilities, Other than Local
Exchange Carriers and AT&T-C (1992) 44 CPUC2d 747, 749. The test for

dedication to public use is “whether or not those offering the services have
expressly or impliedly held themselves out as engaging in the business of
supplying to the public as a class, not necessarily to all the public, but to any

limited portion .. .” 8. Edwards Associates v. Railroad Commission (1925) 196

Cal. 62, 70; See also Yucaipa Water Cmipam' No. 1 v. Public Utilitics
Commission (1960) 54 Cal.2d 823, 827.

Nonetheless, findings of fact and conclusions of law consistent with

the above discussion are absent from 12.98-12-010. Our Decision violates Section
1705 which requires “scparately stated, findings of fact and conclusions of law” on
all material issues. The California Supreme Court has stated that ““{¢}very issuc
that must be resolved to reach that ultimate finding is *material to the order or

decision,’ and findings arc required of the basic facts upon which the ultimate

10
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finding is based.” Greyhound Lincs, supra, 65 Cal.2d at 813, quoting California
Motor Transport Co v. Public Utilitics Commission (1963) 59 Cal.2d 270, 273.
' We therefore grant a limited rehearing and modify D.98-12-010 to

add the requisite ﬁndmgs of fact and conclusions of law, as sct forth below.
Rehearing is then denied on D.98-12-010 as modified. CSD demonstrated good

cause to add r‘eSpon,dents to the OI, and the Commission did not Cr_r in grantingthe

motion. Respondents® jurisdictional challenge will be resolved in the

Commission’s decision after hearing.

Iv. CONCLUSION |
' - No further drscussron is required of respondents allegalltms of eror,

Acc0rdm gly, upon rev:ew of each and every allegation of error, we conclude lhat
sufficient grounds for a limited rehearing have been shown. D.98-12-010 is
modified as sct forth below and rcheanng is denied on D.98-12-010 as modified.
| IT IS ORDERED that:

1. A limited rchearmg of D.98- 12 010 is granted for the purposes of
modifying D.98- 12 010, as follows:

a. Alpage 2 of the D.98-12-010, the following
paragraphs arc added under the heading Discussion:

As an initial matter, we note that respondents did not file a
motion to dismiss for lack of subject matter jurisdiction. See,
e.g., Re Regulation of Cellular Radiotelephone Utilitics
(1989) 32 CPUC2d 271, 282 (motions to dismiss complaint
granted because “no demonstration that cither is a public
utility.””) Respondents instead opposed CSD's motion based
on lack of jurisdiction. The Commission must therefore
determine whether CS1D demonstrated “good cause” to add
respondents to the Oll. Neither the Public Utitities Code nor
the Commission’s Rules of Practice and Proc¢edure purport to
define “good cause.” For purposes of this motion, we'will
define “good causc” very generally as an adequate cause that
comports with the purposes of the Public Utilitics Code and
with other laws. The Commission will look for a factual basis
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and good reason to add respondents under the circumstances
of each particular Oll. The OHN Order merely commences
these proceedings, schedules a hearing and requires the addcd
respondents to preserve and produce docunents.

Respondents® jurisdictional challenge will be resolved in the
Commission’s decision afler the hearing. As the Commission explained in
D.98-08-004, “gencral principles of administrative law do not allow partics
to terminate administrative proceedings prematurely by alleging jurisdiction
uncertainty. . . [A]n agency may lawfully commence proceedings and
address jurisdictional questions in ifs final decision.” /d. at p. 4. We cited
United States v. Superior Court (1941) 19 Cal.2d 189, 194, which held that
“it lies within the power of an administrative agency to determine in the
first instance, and before judicial relief may be obtained, whether a given
controversy falls within the statutory grant of jurisdiction.” We also relied
upon Abclleira v. Dist. Court of Appeal (1941) 17 Cal.2d 290, 293-294,
which indicated that subject matter jurisdiction is to be resolved in the
course of the administrative proceeding:

[ Tihe long-setiled rule of judicial administration [is]

that no one is entitled to judicial relief for a supposed

or threatened injury until the prescribed administrative

remedy has been exhausted. That rule has been

repeatedly acted on in cases where, as here, the

contention is made that the administrative body lacked

power over the subject maiter. The ... rule is onc of

judicial administration - not merely a rule goveming

the exercise of discretion. /d. (Emphasis added.)

Upon review of the Ol allegations and the third I, Patterson
declaration subniitted in support of CSD’s motion, we find good cause to
add respondents to the OIL. The facts and allegations contained therein, if
supported by the evidence adduced at the hearing, provide a legal basis for
the exercise of the Commiission’s jurisdiction. At the very least, the legal
bases discussed below may support the exercise of jurisdiction by the
Commission. The cvidence adduced at the hearing may also rev ¢al other
legal bases to support the exercise of our jllrlsdlCllOll

As a regulatory body of constitutional origin, the Commission only
has such powers as it derives from the Constitution and the Legislature.
Television Transmission, supra, 47 Cal.2d at 84. Respondents are correct
that our jurisdiction is limited to public utilities absent specific legislation to
the contrary. /d; Los Angeles Met. Transit Authority v. Public Utilities
Com. (1959) 52 Cal.2d 655. For example, in ).88312, the Commission




1.98-08-004 : 1748 ®

dismissed a complaint against a corporalion because it was not a public
utility. The Commission stated that “a corporation or individual may not be
named as a defendant simply because it might possess evidence uscful to a
complainant.” /d.

~ To begin with, the evidence may support our jurisdiction under the
“alter ¢go” doctrine or by piercing the corporate veil. Coral is operating as
a public utility. See Cal. Const. Art. XII § 3; Pub. Util, Code § 216, 233 and
234. Coral applied for a CPCN to provide intrastate service as a switchless
rescller. A.98-03-015. A switchless reseller is a public utility. Re TarifY -
Filing Rules for Telecommunications Utilities, Other than Local Exchange
Carriers and AT&T-C (1992) 44 CPUC 2d 747, 750. Coral admitted that it
was “Coral’s belicf, although incorrect, that they were not required to be
certificated in California.” Coral Response to CSD Protest to A.98-03-015.
Because Coral is operating as a public utility, we can assert jurisdiction if
Easy Access is the “alter ego” of Coral. We can similarly asser jurisdiction
if Ed Tinari and/or Celestine Spoden are the “alter ego” of Coral.

Easy Access, as a separate corporation, is a distinct legal entity apart
from Coral. Likewise, Coral is a distinct legal entity apart from its
stockholders and ofticers. Merco Constr. Engineers, Ine. v. Municipal Court
(1978) 21 Cal.3d 724, 729-30. Corporate entities may be disregarded in
certain circumstances, however. When a corporation is used by another
corporation or individuals to circumvent a statute or accomplish some other
wrongful purpose, the corporate entity may be disregarded with its acts
treated as if they were done by the controlling corporation or individuals.
This is known as “picecing the corporate veil” or the “alter ego” doctrine,

No precise test exists for picrcing the corporate veil; rather, the
outcome depends on the facts of cach particular case. There are,

- nonetheless, two general requirements: (1) a unity of interest and ownership
such that the separate personalitics of the corporation and the controlling
corporation or individuals no longer exist and (2) an inequitable result will
follow. See Automolriz ctc. De California v. Resnick (1957) 47 Cal.2d 792,
796. Other relevant factors include: the use of a single address; the
ownership of stock by a single individual or family; the domination or
control of the corporation by the stockholders; the concealment of the
ownership of the corporation; and the attempls to segregate liabilities to the
corporation. Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210
Cal.App.2d 825, 838-40. Among other things, CSD should address these
factors at the evidentiary hearing.

‘or eXample, in HH.A.S. Loan Service, Inc. v. McColgan (1943) 21
Cal.2d 518, 521, two corporations were formed with similar stock
ownership. The first corporation lent money, and the second corporation
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brokered the loans. It was alleged that the two corporations together
assessed charges which made the loans usurious. The Supreme Court
concluded: “Under the circumstances here presented the two corporate
entitics were in fact one, or if they be considered separate, two, in cffect,
engaged in a single business. The corporale entity may be disregarded
when it is used to evade the law.” /d. at p. 523. Similarly, the Commission
has invoked the alter ego doclrine. See, e.g., Lee Gale v. Mobile Concrete,
Inc. (1991) 42 CPUC2d 341, 344 (“the existence of the alfer ego
relationship is undeniable.”) :

In addition to the OI supported by the first F, Paltcrson dcclarauon,
CSD alleged the following based on the third F. Patterson declaration; Both
Easy Access and Coral operate from different suites at the same business.
(Third F. Patterson, Decl., Tab 3, Spoden Aflidavit.) Ed Tinari is the father -
of Michael Tinari, an officer and shareholder in Coral. (Third F. Patterson,
Decl, p. 17.) Ed Tinari is both a sharcholder of Coral and Easy Access. /d.
at Tab 4, 26, 27. Celestine Spoden is an oflicer, director and principal
sharcholder in Easy Access. /d. at Tab 4, p. 70. Interoftice memos are
distributed to ofticers of Easy Access as well as Coral. /d. at Tab 14. A
telephone directory for Easy Access also lists Coral employees. Id. at Tab
13. An October 16, 1997 “Agreement” provides for “the sale of the Coral
business. . .” to Easy Access. Id. at Tab 3, Spoden Aflidavit, Exhibit A.
Easy Access’ limited debt offering document also states that “In October
1997, the Company consummated an agreement with Coral
Communications, Inc. to purchase its voice mail and domestic long distance
calling card business. . .” Id. at Tab 4. CSD ‘s allegations, if prove truc at
the hearing, could support an alter ¢go basis for jurisdiction.

Of course, the Commission may also assert jurisdiction if the
cvidence shows that Easy Access by itselfis a public utility or is oftering
the services of a public utility. Cal. Const. Art. X1I § 3; Pub. Uiil. Code §
216(a)-(c). This determination will turn on whether Easy Access® business
triggers the definitions of a telephone corporation and a telephone tine in
Pub. Util. Code § 233, 234, and, if so, whether Easy Access has dedicated
its property to public usc. See Re TarifY Filing Rules for
Telecommuncations Ultilities, Other than Local Exchange Carriers and
AT&T-C (1992) 44 CPUC2d 747, 749. The test for dedication to public
use is “whether or not those ofiering the services have expressly or
implicdly held themselves out as engaging in the business of supplying to
the public as a class, not necessarily to all the public, but to any limited
portion . ..” S. Edwards Associates v. Railroad Commission (1925) 196
Cal. 62, 70; See also Yucaipa Water Company No. | v. Public Utilities
Commission (1960) 54 Cal.2d 823, 827.
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b. The heading Finding of Fact is changed to Findings
of Fact. .

c. The following Findings of Fact arc added:
2. CSD alleges that both Easy Access and Coral operate from

different suites at the same business, as supported by the Third F. Patterson
declaration and its support exhibits, , e

3. CSD alleges that Eid Tinari is the father of Michac Tinari, an
officer and shar’ehplder in Coral. CSD alleges that Id Tinari is botha
sharcholder of Cofal and Easy Access. /d. CSD also alleges that Celestine
Spoden is an ofticer, director and principal sharcholder in Easy Access.
CSD’s allegations are supported by the third F. Patterson declaration and its
supporting exhibits.

4. CSD allegés that interoffice memos are distributed to officers of
Easy Access as well as Coral. CSD also alleges that a telephone directory
for Easy Access alsb lists Coral employees. CSD’s allegations are
supported by the third F, Patterson declaration and its supporting exhibits.

5. CSD alleges that an Octobér 16, 1997 “Agreement” provides
for “the sale of the Coral business. . . to 'Easy Access. CSD also alleges
that Easy Access’ privatc debt offering document also states that “[i]n
October 1997, the Company consummated an agreement with Coral ‘
Conuhunicatibns, Inc. to purchase its voice mail and domestic long distance
calling card business. . .” CSD’s allegations arc supported by the thitd F,
Patterson declaration and its supporting exhibits.

d. The heading Conclusion of Law is changed to
Conclusions of Law.

¢. The following Coneclusions of Law are added:

2. Respondents® jurisdictional challenge will be resolved at the

evidentiary hearing.
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3. CSD hasalleged facts which, if proven at hearing, could

establish that Easy Access is the alter ego of Coral or is operating as a
public utility.
4. CSD has alleged facts W hich, if proven at heanng, could
establish that Ed Tinari and/or Ccleslme Spoden are the alter egos of Coral.
' 5. Based on the OII allégations and the ailegalions’ in the third F.
Patterson dcclaratton and its supporting exhibits, good cause exists to grant
the motion 0f CSD to add Easy Access as a respondents to the OlLL
6. Based on the OII allegatmns and the _allegatmns in the third F.
“Patterson declaration and its su pporling exhibits, IgCood cause eXists to add
B Celestine Spoden and Ed Tinari as respondents in the OIL |
3. Rehearmg of D. 98- 12-010, as modificd, is denied in all other
respects. |
This order is effective today.
Dated April 1, 1999, at San Francisc.o; Califomia.

RICHARD A. BILAS
President

HENRY M. DUQUE

JOSIAH L. NEEPER
Commissioners




