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DECISION REGARDING PERMANENT STANDARDS
FOR FINANCIAL, TECHNICAL AND OPERATIONAL VIABILITY,
MODIFICATION OF DECISION (D.) 98-03-072 AND D.97-05-040, YEAR 2000
COMPLIANCE BY ALL ELECTRIC SERVICE PROVIDERS, AND OTHER
DIRECT ACCESS RELATED ISSUES

Summary

In Decision (D.) 98-03-072, the Commission addressed various consumer

protection issues associated with direct access. As part of the consumer
protection safeguards, Senate Bill (SB) 477 (Stats. 1997, ch. 275) req.uires that all
electric service providers (ESPs) offering clectrical services to residential or small
commercial customers provide “proof of financial viability” and “proof of
technical and operational ability” as a precondition to registration under
Pub. Util. Code Section 394.' SB 477 directed the Commiission to develop uniformy
standards for determining financial \fial;ilii)', and technical and operational
ability, and to publish such standards for public comment. D.98-03-072 proposed
permanent standards, and adopted interim standards pending the adoption of
permanent standards for financial viability and technical and operational ability.
Today’s decision addresses the comments regarding the proposed
permanent standards for proof of financial viability and technical and
operational ability. We adopt, without change, the permanent financial, technical
and operational standards which we proposed at pages 32 to 34 of D.98-03-072.
However, the requirement that the ESP provide the fingerprints of all of the
Board of Dircctors of a corporation seeking to become a registered ESP is

climinated. As a result of this change, some slight modifications have been made

' All code section references are to the Public Utilities Code unless otherwise stated.
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to D.98-03-072 and to the revised ESP Registration Application Form, which was
attached to 2.98-03-072 as Appendix A. The permanent financial standards will
Lecome effective in 90 days, and the permanent technical and operational
standards are effective immediately.

1R.97-05-040 and the revised ESP Registration Application Form are
modified to reflect that any change in the telephone number or address of a
registered ESP is to be reported to the Commiission within five days of such a
change.

D.98-03-072 solicited comiment on the Commission’s proposal to have each
utility distribution company (UDC) ntaintain a tracking system to compile the
number of complaint calls to cach UDC'’s customer service about ESPs. Today's
decision directs the Energy Division and the Consumer Services Division (CSD)

to meet with the Regulatory Complaint Resolution (RCR) forum te develop the

sarameters of what kind of ESI? complaint calls should be tracked. A report with
F p P

the proposed parameters shall then be filed with the Commission, with an
opportlhmy for parties to file responses. An assigned Commissioner’s ruling will
then issue setting forth what the monitoring parameters shall be, and when the
tracking system should be implemented.

D.98-03-072 also proposed that the Office of Ratepayer Advocates (ORA)
be responsible for evaluating and summarizing the competing service offerings
of the ESPs, and invited conuients on this proposal. The Commission authorizes
ORA to proceed with the activities that it outlined to the Commission in its
October 16, 1998 “Report Of The Office Of Ratepayer Advocates On Methods To
Accomplish The Consumer Education Mandates In Public Utitities Code
§ 392.1(c) And Decision 98-03-072.” Among the activities that ORA is authorized

to pursue is a comparison matrix of the service offerings of registered ESPs.
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The decision also modifies the Section 394.5 notice discussion in
1D.98-03-072, as well as the sample notice which appears in Appendix C of that
decision. Instead of requiring the ESPs to set forth on the notice cach recurring
and non-recurring charge of the UDCs, the ESPs should be allowed to list the
type of UDC charge that the customer is obligated to pay, together with a
statement that the total price does not include the UDC charges, and that the -
customer should look at the UDC’s bill or contact the UDC to determine the exact
amount of the UDC’s charges. The Energy Division shall also decide whether a
workshop should be held to address whether the Section 394.5 notice should use
certain assumptions as part of the pricing disclosure. ‘

Today’s decision also exempts those ESPs who are registered with the

Commission, but who only serve medium to large commercial customers or

industrial customers, from having to provide a Section 394.5 notice to the lacger
customer when a small commercial account is served as part of the negotiated
contract to supply electricity to the larger customer.

Several of the parties commented that the discussion in .95-03-072 of a
customer’s right to cancel was inconsistent with the direct access tariff provision
that was adopted in D.97-10-087 which governs when a direct access service
request (DASR) can be submitted. We have modified portions of D.98-03-072 to
clarify the time period in which a customer has a right to cancel and when a
DASR can be submitted. Appropriate tariff changes to Sections E.(6) and G of
Appendix A of D.97-10-087 will have to be made to conform the tariff provisions
to our modifications.

The decision also addresses the Year 2000 (Y2K) computer date issue, and
the cfforts by all ESPs in California to address those problems. In Resolution
M-4792, which was adopted on November 19, 1998, the Commission ordered a.II

regulated utilities to provide information about their efforts to address the Y2K
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problem, to provide a certification that they are Y2K compliant or ready, and to
develop contingency plans to address any resulting Y2K problems. Since the
ESPs are providing electric service, a service which the Legislature has
proclaimed “is of utmost importance to the safety, health, and welfare of the
state’s citizenry and economy,” the Commission orders all ESP’s operating in
California to complete the “Year 2000 Program Assessment Checklist & Survey
For Electric Service Providers,” a copy of which is attached as Appendix A, and
to certify no later than November 1, 1999 that all of their essential service delivery
systems are Y2K compliant or ready.

This decision also modifies the monthly reporting of DASR aclivity which
appears at page 30 of D.97-05-040. That reporting requirement shall be extended
through December 31, 2000. {n addition, the UDCs'will be required to submit to

the Coramission monthly reports on metering and billing activities.

II.  Procedural Background

Edison Source filed a petition to intervene on April 15, 1998. Attached to

Edison Source’s pelilion to intervene was the “Comments of Edison Sotirce on
1>.98-03-072 Opinion Regarding Consumer Protection.”

New West Energy Corporation (NWE) filed a motion on April 16, 1998
requesting permission to file its comments one day out ¢* :ime. Attached to the
motion was a copy of its proposed comments. NWE's proposed conments state
that it previously filed a petition to intervene on March 18, 1998, but the petition
was not addressed in D.98-03-072. NWE renews its request that it be allowed to
intervene as an interested party.

No one has objected to the filing of Edison Source’s petition t- intervene or
to NWE's motion and its petition to intervene. We will grant the petition to
intervene of Edison Source, the petition to intervene of NWE, and the motion of

NWE to file its comments one day late. The Docket Office is directed to file the
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“Comments of Edison Source on D.98-03-072 Opinion Regarding Consumer
Protection” as of April 15, 1998, and to file “New West Energy Corporation’s
Comments On Proposed Standards” as of April 16, 1998.

On May 4, 1998, The Greenlining Institute and the Latino Issuwtes Forum
(Greenlining /LIF) filed a motion for leave to file reply comments. The motion
states that they believe their reply comments have been timely submitted for
filing because D.98-03-072 provides that “persons may file opening comnients on
the proposed standards within 20 days from today, and reply comments within
35 days.” Greenliniﬁg/ LIF have calculated the 35 days from the date D.98-03-072
was mailed (March 30, 1998), instead of the date the opinion was issuec.l

(March 26, 1998). In the event their calculation of the filing date for reply

comments was incorrect, Greenlining /LIF request that they be allowed to late-file -

their reply comments. No one opposed the motion of Greenlining/LIF.

Greenlining /LIF incorrectly calculated the filing date for reply comments.
Ordering paragraph 15 of [.98-03-072 states that the reply to the opening
comments are due “within 35 days from toaia)"." The reference to “today”
referred to March 26, 1998, the date the Commission adopted the decision.
However, since no one objected to the motion, and because no one would be
prejudiced by the late-filing of their reply comments, the motion of
Greenlining /LIF for leave to late-file their reply comments should be granted.
The Docket Office is directed to file the “Reply Conmments By The Greenlining
Institute And Latino Issues Forum On The Opinion Regarding Consumer
Protection” as of May 4, 1998.

The draft decision of Administrative Law Judge (ALJ) John S. Wong was
- mailed to the parties in accordance with Section 311(g). Comments were timely
filed by the Enron Corporation (Enron), ORA, Pacific Gas and Electric Company

(PG&E), San Diego Gas & Electric Company (SDG&E), and Southern California
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Edison Company (SCE). Utility.com filed a petition to intervene on

April 28, 1999, and attached its comments to the petition to intervene. Vhe Al)
granted the oral request of Green Mountain Energy Resources, L.L.C. (Green
Mountain) to late file its comments on April 30, 1999. On May 4, 1999, the
California Enecrgy Commission (CEC) filed a motion to accept its comments for
late fiting. Reply comments were timely filed by Green Mountain, ORA, PG&E,
SDG&E and SCE. '

The petition to intervene of Ulilii)'.c’mﬁ states that itis a registered ESP,
and that it was not incorporated until November 2, 1988, after 12.98-03-072 had
been issued. Utility.com states that it has a material naterest in the outcome of
this proceeding because its business will be affected by the terms and conditions
set forth in the draft decision. We will grant the petition to intervene of

Utility.com, and direct the Docket Office to file the “Coniments In The Above

Captioned Proceeding Regarding The Draft Decision Of AL Wong Mailed

4/8/99 by Utility.com” as of April 28, 1999.

The CEC’s motion states that due to the unavailability of the only CEC
attorney assigned to matters involving the Commission, it was unable to timely
file its comments. The CEC states that given the nature of this proceeding and
the minimal delay in filing, the CEC believes that no parly will suffer harm or
adversity as a result of its late submission. Since the CEC has limited its
comments to two narrow issues, and because its comments were submitted
before the ALJ considered the comiments, we will grant the CEC’s motion. The
Docket Office is directed to file the “Comments Of The California Energy
Commission On Draft Decision Regarding Permanent Standards, And Other
Direct Access Related Issues” as of May 4, 1999,

We have considered the comments and reply comments to the draft

decision, and have made appropriate changes. To the extent the comments

-7-
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reargue positions sct forth by the parties in earlier pleadings, we have ignored

them.

I1l. Issues Raised By The Parties

A. Introduction

In D.98-03-072, the Commission provided an opportunity for interested
parties to file opening and reply comments in four discrete areas. The first arca
was on the proposed final standards for proof of financial viability and proof of
technical and operational ability. Second, comments were invited on the
propc‘:sai to have ORA establish and maintain a matrix of competing service
offerings. Third, comments were solicited on the proposal to have the UDCs
collect data on the number of calls to their customer service centers regarding
complaints against ESPs. And fourth, comments were invited on how prices can

be expressed in the Section 394.5 notice while providing consumers with

sufficient information to compare alternatives. (D.98-03-072, pp. 79, 136-137.)

- Some of the parties who filed comments have taken our invitation to
submit comments as an opportunity to revisit other issues that have previously
been decided in D.98-03-072 and in D.97-10-087. These issues include the costs
associated with ESP registration, suspension of the ESP's registration, the
issuance of public alerts, and electronic data interchange standards. Since the
Commission has alrcady considered and addressed the issues, the Commission
will not revisit them.

There are certain other issues which merit further discussion because they
help clarify prior Commission decisions. These issues are discussed towards the

end of this decision.
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B. Financial, Technical And Operational Standards

1. Introduction

In accordance with SB 477, the Commission issued for comment its
proposal for permanent financial viability standards, and technical and
operational standards. Pursuant to Sections 394(&1)‘(9) and 394(a)(1), the public
was provided wilh an opportunity to comment on the proposed standards, as

reflected in the position of the parties below.

2. Financial Viability Standards

a. Position Of The Parties |

The California Compc;tition Network (CC Nf supports the
- concept that every registered ESP must post a minimum security deposit, and
that the seéurity deposit should be capped ai some reasonable level. CCN
believes that the financial viability of the ESP should be proportional to the
amount of electric power and any deposits the ESP must cover. CCNalso -
belicves that the Commission should mandate the use of liability insurance
instead of requiring a cash deposit or a financial guarantee bond.

NWE states that it is an ESP that is active in marketing
clectric services in California. Although NWE endorses the need for basic
consumer protection and the imposition of tools to prevent and weed out
unscrupulous ESPs, NWE feels that the Commission needs to “be cogaitive of the

need to strike a balance between measures that are designed to protect

* The following members of CCN joined in the comments: CellNet Data Systems, Chrislian
Energy, Eastem Pacific Energy, Keystone Energy, School Project for Utility Rate Reduction,
PowerCom, and Ulilisis.
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consumers and the imposition of too much regulation.” (NWE Comments, p. 2.)
NWE belicves that many of the standards adopted in D.98-03-072 are
unnecessary, and inhibit choice and innovation. Instead of establishing a
compelilive marketplace for electricity, NWE feels that unnccessary barriers to
competition are being created.

NWE contends that the only monetary risk to residential
and small consuners is the potential loss of any deposit or lli.)-fl‘()nl payment
held by the ESP. NWE believes that such a risk can be eliminated by requiring
customer deposits and u pfront payments to be held in customer trust accounts.

In a letter dated April 28, 1998 to Commiissioner Richard
Bilas, Energy Suppliers of America (ES:\) expressed concern about the deposit
requirement. ESA states that the proposed requirement of $25,000 for
250 customers is a financial burden for many of the small ESPs. ESA contends

that it is “next to impossible” for a small business to come up with the $25,000

bond requirement, and that such a requirement will force the small ESPs out of

the markelplace.

ESA also contends “that it is impossible for an ESP to cheat
any consumer because market forces specify that no consumer will give any ESP
a cash deposit.” In addition, ESA asserts that since the utility is the entity that
will do the metering and billing for the ESPs, the ESP will not receive any money
until after the customer has paid the utility.

Although SDG&E did not comment on the specific level of
the security deposit, it recognizes that there needs to be a balance between the
nced to maximize competition by reducing barriers to competition, and the need
to protect small consumers. SDG&E believes that alternatives to the security
deposit should be explored in greater detail, such as the customer trust account.

SDG&E cautions that if such an approach is used, the:
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“trust account must be developed using generally accepted
banking and accounting procedures; that it be easily
administered and uniform among ESPs; that the operating
costs of the account are borne by the ESP desiring this method
of securing performance; and that a customer can readily
access those funds to which it is lawfully entitled.”

SDG&E agrees with 12.98-03-072 that the terms and conditions of the trust
account need to be approved by the Commission’s General Counsel. (See
D.98.03-072, p. 31, 0.P. 9(c)(1).) |

Commonsvealth Energy Corporation (Commonwealth)
agrees that ESPs should be permitted to place customer deposits in a deposil
trust account. Commonwealth contends that such an account would allow the
ESP to access funds to pay any amount owed by the custonser to the E%I’

Lommomvealth also recommend that once an ESP has

operated for one yoar with at least 10,0600 customers and without evidency: of any

material difficulties in billing in the second half of the year, or any late payment

of material obliga'tions, that the sccurity requirement for the ESP should be lift=d
because the ESP” has demonstrated its financial viability. |
Commonsealth also recommends that the Commiission
take steps to determine u nder what circumstances the financial security deposil
or bond can be used. Commonwealth believes that the Commission should
foreclose the sccurily only in those situations where there are ndjudiéalcd,
unsatisficd claims by customers of an ESP, and there is a substantial risk that the
claims will not be salisfied due to: (1) the ESP declaring bankruptcy or being put
into involuntary bankrupicy; or (2) the ESP ceasing to do business without
transferring its customers to the UDC or another ESP. The Commission also
needs to determine how it will distribute the proceeds of the security to mjurcd

customers of the BSP.
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Commonywealth and Enron recommend that the
Conunission accept other forms of security which are the functionat equivalents
of a performance bond, cash securily deposit, or trust account. Such instruments
as a standby letter of credit, segregated accounts, pledged accounts, payment
bond certificates, or other devices which allow adequate recourse, should be
accepted.

Although Enron does not necessarily believe that a deposit

of $25,000 up to $100,000 will provide significant consumer protection, Enron

does not object to this requirement. Enron suggests that because end-use

customers only need assurances that their service deposits and prepayments are
safe, that the Commission could require that all precollected customer money be
held in customer trust accounts. Such accounts should limit the use of the mottey
for specified purposes, while ensuring that the l’uﬁnds are safely held on behait of
the customer.

Green Mountain and Edison Source request that the-
Commission clarify the term “performance guarantee bond” or “financial
guarantee bond,” as those terms are used at pages 31 and 35 of D.98-03-072.
They request that the Commission make clear that ESPs be allowed to meet the
deposit requirement with any of the following: (1) cashiers check; (2)
performance or payment bonds; (3) corporate guarantee; or (4) a bank letter of
credit or stand-by letter of credit. Green Mountain also requests that the
Commission identify the staff members who will be responsible for coordinating
compliance with the financial viability requirements.

Edison Source describes a payment bond as a guarantee
from a bonding company to a second party to pay an obligation incurred by a

third party up to the amount required by the security deposit.
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Edison Source describes a corporate guarantee as “an
instrument containing a promise by a corporation to pay an obligation owed to a
second party in the event a third party does not pay.” Edison Source suggests
that the Commission adopt a minimum credit rating for the corporation that is
guaranteeing the security deposit, such as a credit rating that is the equivalent of
what is contained in Section S.(2)(a) of Appendix A of 1D.97-10-087.

The standby letter of credit is described by Edison Source
as a letter from a commercial bank which allows a second party to draw against
funds provided by the bank in the event the third party does not pay an
obligation. Edison Source points out that the creditworthiness of the bank needs
to be considered if a letter of credit is used. -

Commonwealth also raised the issue of what happens
when a customer of a UDC wants to switch service to an ESP which requires a
deposit. If the UDC is still holding the customer’s deposit, the customer who is
switching will have to putup a second deposit with the ESP uatil the UDC
returns the customer’s deposit. Commonivealth recommends that when a

customer changes service to an ESI” which offers consolidated billing and

requires a deposit, that the Commission order the UDC to transfer the customer’s

deposit to the ESI”’s deposit trust account.

ORA supports the recommendation of Commonwealth to
require the UDC to transfer any customer deposit to a deposit trust account held
by an ESP which offers full consolidated billing. However, if-the customer owes
money to the UDC for a past duc amount, and the amount is not the subject of a
complaint with the Commission, ORA states that the UDC should be allowed to
- draw from the customer’s deposit in the amount of the past due bill, thus

transferring only the net deposit to the ESP.
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PG&E contends that Commonmwealth’s recommendation
regarding customer deposits is contrary to the direct access tariff provision
governing deposits. PG&E states that upon the establishiment of a customer’s
creditworthiness, it will refund the customer’s security deposit upon request.
PG&E points out that there are other problems with Commonwealth’s
reccommendation, such as ensuring that the deposit is used to pay outstanding
clectricity bills, and calculating the interest earned on the deposit. PG&E also
states that if Commonwealth’s proposal is adopted, mechanisms would have to
be developed to ensure that individual customers are made aware of, and agree
to, the transfer of their deposits to a third party.

SDG&E contends that Commonwealth’s recommendation
to transfer customer deposits will resultin customer confusion, and is contrary to
existing tariff provisions regarding the return of security deposits. Such a

requirement would also force the UDCs to be aware of what kind of sceurity

deposits cach UDC requires.

In the proposed decision which led up to the issuance of
.98-03-072, it was proposed that the security deposit be based on the number of
customers served by an ESP and the number of kilowatt hours (kWh) sold by the
ESP. Edison Source and Green Mountain state that to ascertain how large of a
dcpdsit would be needed for any given ESP, the ESPs were asked to supply
information on the number of customers and number of kWh sold in the
standard service plan form filing. Since 12.98-03-072 changed the method of
determining the size of the security deposit, Edison Source, Enron, and Green
Mountain contend that the information on the number of k\Wh sold is no longer
needed. Therefore, they recommend that question 8 in the standard service plan
form, attached to D.98-03-072 as Appendix B, be deleted. They also contend that

this information is confidential and proprictary, and that they do not want any
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retail competitors or wholesale supplicrs to know how many kWh they have
sold. The ESPs point out that although the decision recognizes the commercial
sensitivity of disclosing the number of customers reported in the standard service
plan filing, the decision failed to explicitly recognize the sensitivity of the number
of kWh sold.

Greenlining/LIF state that the Commission has achieved
an appropriate balance between the Commission’s mandate to protect customers
and the need to refrain from imposing burdensome regulations. Greenlining/LIF
contend that the Commission should disregard the comments of those parties
who seck to weaken the registration requirements.’ Grecnlining) LIF contend
that a $25,000 bond can be obtained for no more than $500 for an adequately
funded ESP. | |

Greenlining/LIF agree with the UDCs’ coraments that the |
requirement of a standard service agreement does not ensure that an ESP is
financially viable. Therefore, Greenlining/LIF believe that requiring an adequate
bond.requircmcnt becomes even more important. They favor a deposit cap of at
least $500,000 instead of the proposed maximum requirement of $100,000.

ORA recommends that the financial standards for ESPs
that collect deposits from end-use customers should be higher than for those
ESPs which do not collect deposits. ORA points out that if the number of
customers exceed 1000, the security deposit requirement would remain

unchanged even though additional customer deposits would be collected. ORA

* Greenlining/LIF request that the Comumission take official notice of the news article
attached to its reply comments, in particular, the statement that Enron expended $5 million
in marketing in Catifornia and that Enron’s withdrawal from the market is temporary. We
decline to take official notice of that article because our resolution of the permanent
financial viabilily standards does not rely on the contents of that article.

-15-
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recommends that the security deposit amount for ESPs should be equal to the
amount of customer deposits that the ESP collects fromt its customers.

ORA also recommends that the Commission consider the
establishment of a victim’s trust fund for residential and small commercial

customers, and that it be funded from the interest earned on the security

deposits. In the event of non-performance or fraud, the victim’s trust fund could

be used to mitigate the harm to the customer.

The Utility Reform Network (TURN) supports the
proposed financial viability standards set forth in D.98-03-072. TURN contends
that the financial viability standards are needed because there is a potential for
customers to be charged for more than what they agreed to when offered the
service, or charged for services they never received.

TURN isiconcemcd, however, that the maximum security
deposit of $100,000 will become too small as the market expands. For example, a
customer with 1000 customers would have to post the same amount of security
as an ESP with 20,000 customers. TURN recommends that the Commission "
monitor the market, and increase the security amount as the number of

customers switching to new providers increases.

b. Discussion

In 12.98-03-072, the Commission proposed the following

permaneat standard as proof of financial viability:

“Prior to signing up and initiating a DASR request on behalf
of any residential or small commercial customer, an ESP will
be required to post a minimum caslsecurity deposit (cashier’s
check) or financial guarantee bond in the amount of $25,000
with the Commission. In the alternative, the registered ESP
may open a customer trust account in that amount which is in
a format approved by the Commission’s General Counsel, and
which ensures that residential and small commercial

-16 -
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customers have adequate recourse in the event of the ESP's
fraud or non-performance. The deposit, bond or trust account
shall be established when the Section 394.5 notice is first
tendered to the Energy Division.

As the ESP's number of customers increase, the ESP shall be
required to increase its security deposit in accordance with the
following schedule: :

# of Customers Security Deposit Amount

1-250 $25,000
251-500 | $50,000
501-1000 $75,000
1001 + $100,000

The ESP will be required to increase the amount of the

deposit, bond or trust account in accorclance with the schedule
above if the number of customers reported in the standard
service plan filing raises the ESP to a different security

deposit amount level.

" If a cash security deposit is posted with the Commission, any
interest carned on the deposit would be returned to the ESP -
on an annual basis.” (D.98-03-072, pp. 32-33, foolnote omitted.)

We first address the comments which assert that requiring
a security deposit from the ESPs will result in a financial burden, especially for
the smaller ESPs. Although we sympathize with those entrepreneurs who want
to minimize their up-front costs, Section 394(a)(9) is clear that “uniform standards
for determining financial viability” are to be developed “to ensure that
residential and small commercial customers have adequate recourse in the event

of fraud or nonperformance.” In addition, Section 391(g)(3) states:

“The commission shall balance the need to maximize
competition by reducing barriers to entry into the small retail

-17 -




R.94-04-031, 1.94-04-032 AL]/JSW/avs »

clectricity procurement market with the need to protect small
consumers against deceptive, unfair, or abusive business
practices, or insolvency of the entity offering retail clectric
service.”

We have considered how the requirement of a security
deposit may result in a barrier to entry for ESPs who plan to serve the residential
and small commercial markets. The Commission noted in D.98-03-072 that the
posting of the security deposit would provide adequate recourse if the ESP failed
to perform or engaged in fraud. In footnote 13 at page 32 of D.98-03-072, the
Commission noted that $25,000 was a reasonable starting point as a minimum
requirement. The starting deposit of $25,000 is not a burden when one considers
how much residential and small commercial customers could lose if an
unscrupulous ESP tries to take advantage of these customers or if it fails to
perform. Requiring the ESP’s to post the deposit will help to ensure that the ESP
has the financial resources to operate as an ESP, and that the ESI”'s deposit wili

be at risk if the ESP fails to perform or if it defrauds its customers. Even if market

forces prevent an ESP from collecting a deposit, as some of the comimentin
¥ 5 F ‘ 5

partics have suggested, the security deposit provides proof of the ESI”’s financial
viability, and that adequate recourse will be available.

As for the different securily deposit amounts, this will help
ensure that as the number of customers grow, that the customers will have
adequate recourse in the event of fraud or nonperformance on the part of the
ESP. Such a mechanism is consistent with Section 394(a)(9) because it takes into
consideration the number of customers the ESP is serving, and the corresponding
increase in the amount of electricity that the ESP provides.

We do not agree with those parties who suggest that the
deposit amount should be increased beyond the $100,000 level. With this level of

deposit, and with a customer base of more than 1000, the odds that an ESP will
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defraud its customers or fail to perform are likely to be reduced. In order to sign
up more than 1000 customers, the ESP would probably have to spend a fair
amount of money to market itself and provide reliable service to those customers
on an ongoing basis. Raising the security deposit amount beyond $100,000 is
likely to act as a barrier to competition by increasing the cost of doing business
for ESPs, rather than to protect small consumers from deceptive, unfair, or
insolvent ESPs. Thus, the security deposit schedule should remain the same.
Should problems occur with ESPs who serve more than 1000 customers, we may
revisit the $100,000 deposit ceiling as suggcsted by some of the parlies.

We take this opportunity to remind all registered ESP’s that

under our interim financiat standards adopted in D.98-03-072, and in the

permanent financial standards which we adopt today, all registered ESPs are

required to post the deposit or bond with the Commission “prior to signing up
and initiating & DASR on behalf of any residential or small commercial |

. customer.” (D.98-03-072, pp. 32-33, 35-36, Ordering Par. 5 and 16.) That means if
an ESP is actively marketing its services to any residential or small commercial
customer, the ESP is required to post the deposit or bond with the Commission
before its first castomer agrees to take service from the ESP or before any money
is transferred to the ESP from the consumer. Should the Energy Division or the
CSD determine that a registered ESP is not in compliance with our financial
standards, we would expect the staff to initiate an appropriate process to
suspend or revoke the ESP's registration.

The comments have suggested that other mechanisms and
financial instruments be permitted to establish proof of an ESP’s financial
viability. One suggestion is to require the ESP to have liability insurance instead
of a cash deposit. It is our belief that the liability insurance approach does not

provide customers with adequate recourse. Many insurance policies have
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provisions which specifically exempt the insured from any lability if it engages
in fraud. Since the financial viability requirement was established to provide
conswmers with adequate recourse in case of an ESP’s fraudulent activitics, the
liability insurance approach should not be used. Another disadvantage with this
approach is if the ESP simply goes out of business or fails to pérfm’in. The
liability insurance is unlikely to cover the return of the customer deposits under
such circumstances. |

Suggestions have also been made to use corporate |
guarantees or letters of credit as substitutes for a cash deposit. Thq use of either
 of these mechanisms would require the Conmmission staff to conduct some
background investigation into evaluating the financial strength of the corporation
guaranteeing payment for the BSP, or the financial sl'réngﬂl of the bank issuing
the letter of credit. Also. such machanisms do not prd\'i;ie the Commission and
the ESPs’ customers with a ready source of funds, i.c,, adéqtmté recowrse, if the
ESP fails to perform.

At this time, it is our belief that the cash deposit or bond
approach provides the best assurance that customers will have adequate
recourse, Both of these ap.proachcs put the ESP at some financial risk for any
consequences resulting from the ESP”’s wrongdoing or failure to perform. By
requiring a deposit or bond, the ESPs are putting up a liquid asset of substantial
worth, or purchasing a bond to guarantee the ESP’s performance. The deposit or
bond provides customers with adequate recourse from losing any customer
deposits or advance payments that they have made to an ESP. The deposit or
bond approach will help to screen out potential entrants that may contemplate

some wrongdoing, and should cause an ESP’ to seriously evaluate whether it is

financially capable of pcrforming'i;tvs Qb_ligatio'h:s to both its customers and the

UDC.
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Some of the comments suggest that in licu of having to post
the cash deposit or bond, that all precollected monies an ESP obtains from its
customers be deposited into a customer trust account. The Commission stated in

D.98-03-072 that such an alternative could be used so long as the customer trust

account is in the amount of the required security deposit amount, and in a format

approved by the Commission’s General Counsel which ensures that residential
and small commercial customers have adequate recourse in the event of the
ESP’s fraud or non-performance. (12.98-03-072, pp. 32-33, 35.) Thus, there is
nolhing to prevent the use of a customer trust account so IOng as it meets the
requirements mentioned above.

We also remain open to the use of a corporate guarantee or
a letter of credit as preot of financial viability. However, no one has proposed all
of the “pertinent details” for using these kinds of mechanisms, even though we -

requested commenting parties to do so. (See 1D.98-03-072, p. 31.)° In the absence

of such details, the Commission should refrain from using these kind of

mechanisms as a substitute for the security deposit. Parties are free to raise this
sue again by supplying the necessary details of using such mechanisms ina

petition to modify the relevant decisions.

Others have suggested that the UDCs be ordered to
transfer any customer deposits for electricity to the ESP when the customer elects

to take service from the ESP. We believe that such a requirement should not be

' We are particularly interested in the following: (1) under what circumstances the
Commission, customer, or ESP can gain access to the monies; (2) how the ESP registration
unit can be assured that the corporate guarantee or letter of credit is genuine; (3) what the
staff should do to verify that the guarantee or letter of ¢redit is backed by a reputable and
credit-worthy entity; and (4) whether there will be any delays in getting the corporation or
bank to supply the necessary funds if the ESP fails to perform or defraud its customers.

X
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adopted for several reasons. First, it would result in a burden on the UDC to
track and account for the customer’s deposit when the customer selects electric
service from an ESP. For example, if the customer deposited money with PG&E
or SDG&E, a portion of the deposit might be for gas service and the remainder
for electric service. When the customer switches to an ESP, the UDC would have
to separate the electric service portion from the total deposit. Another example
of the accounting problem is if the customer owes money to the UDC. Under
current tariff provisions, the electric utility can use the deposit to offset the
unpaid bill. If such a situation arose, there might not be any depoéit left to
transfer to the ESP.

A second reason for not adopting the transfer of depdsit is
that the UDCs would have to become familiar with each ESP’s deposit |
requirement, and sct up the procedures for the transfer and acknowledgment of
the deposit.  And finally, the third reason is that existing UDC customers have
not consented to the automatic transfer of the deposit.

D.98-03-072 stated that a “financial guarantee bond” could
be used to meet the security depoﬁit requirement. (See D.98-03-072, pp. 31, 35,
132.) Several of the commenting parties have asked the Commission to clarify
what kind of bond can be used as a security deposit, and suggest that the
financial guarantee bond include the use of performance bonds and payment

bonds.

In D.98-03-072 at page 31, the Commission stated that some

of the partices had suggested the use of “a performance or financial guarantee
bond” as a substitute for the cash security deposit. However, most of the
references in the decision refer to the bond as a financial guarantee bond. (Sce
'D.98-03-072, pp. 31, 35, 132.) But in Ordering Paragraph 10(c)(i), the Commission

also stated that pending approval of a custonmer trust account, that a “cash

=22
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deposit or performance bond is required.” The use of the term “financial
guarantee bond” was intended to cover both perforimance bonds and payment
bonds. The usc of either bond shall be permitted so long as the bond affords
protection to residential and small commercial customers in case of the ESIP's
fraudulent practices or failure to perform. Inaddition, the form of the bond must
be acceptable to the ESP Registration Unit.’

Commonivealth requests that the Commission specify the

kind of circumstances for which the cash security deposit or bond can be

foreclosed. We do not disagree with the kind of circumstances that
Commonwealth has suggested should trigger action on the securily deposit.
However, the Commission should not restrict itself at this point in time to the
kind of events that would trigger Commission aclion with respect to the security
deposit. [nstead, the Commission should address each situation as it arises. This -
will give the Commission the flexibility to determine when an ESP is engaging in
fraud or is failing to perform, and whether action on the security deposit is
needed.

Some of the parlies suggest that since D.98-03-072 did not
adopt the proposal to base the security deposit on the number of kiVh sold, that
question 8 on the standard service plan form be deleted.®  That question asks the
ESP to state the average number of kWh served per month during the past six
months for residential customers and small commercial customers. We do not

believe that this question should be deleted. This kind of information will assist

* A sample bond can be found on the Commiission’s web site on the page that lists the
requirements for ESPs.

* The standard service plan from was attached 10 1.98-03-072 as Appendix B.
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the Comiission in drawing conclusions about the impact of direct access on
residential and small commerciat customers.

As for the concerns that this kind of information should
remain confidential, we agree. In D.98-03-072 at page 57, the Commiission stated
that the number of customers served by each ESP should not be disclosed to the
public because the disclosure of such information could give its competitors an
advantage by using those numbers 1o ascertain the ESI”’s market share. (Sce Pub.
Util. Code Section 394.4(a).) Similarly, if the ESP’s number of kWh served per
month was disclosed, this would allow a competitor to ascertain the ESP’s
markel share. ‘

ORA suggests that the Commission establish a victim’s

teust fund. We decline to adopt ORA’s rccommendahon at this time.

3. Technical And Oper’at!oml Ab!my Standerds

a. Position Of 'Thé__Pa'rttes

(1} In General

SDG&E and SCE contend that 1.98-03-072
incorrectly concludes that an ESP’s execution of the UDC-ESP service agreement
provides a basis for inferring that an ESP is tcchnic;ﬂly and operationally viable.
Since no test of an ESP’s technical and obémtional abilities are performed before
an ESP signs the ESP-UDC service agreement, and because no ¢redit evaluation
of the ESP is performed by the UDC, SDG&E and SCE contend that the signed
service agreement does not provide any information about the financial viability
.or the technical and operational abilities of the ESP.

7 Green Mountam agrees with SCE and SDG&E that
sighing a UDC-ESP service agreement does not by itself show that the ESP is

technically and operationally viable. However, if an ESP is not capable of
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successfully completing customer data transactions with the UDC, the customer
will never be switched to the ESP. Green Mountain believes that the market itself
provides incentives to ensure adequate data exchange and customer service by
unregulated, compeltitive entities, and the Commission should avoid duplicating
these market mechanisms. o '
SDG&E and SCE believe that the Commission
should establish a screening process that uses Spccific criteria to assess;lhé
operational and technical capabilities of the would-be ESP. SDG&E proposes
that the ESPs be required to take three stcps to mitigate the effccts of
unaccounted for energy (UFE) The fll‘Sl step would require lhc ESl’s to have
their scheduling coordinators (SCs) conf:rm with the UDC that all meters used
for direct access are meters for whlch thc SC has meter—rcpmung u\gonsnbxhly
“DG&E asserts that such a rcqunrement wonld a]low the UDC to \'cnfy that it is
receiving the same usage data that the LSP s SC receives, and would curlall UFE.
The second step would be to require the ESPs to
demonstrate that the customers’ meter data reported to the ISO by the ESPs’ SCs |
correctly incorporates the appropriate UDC-specific distribution loss factors
(DLFs) and class-specific load profiles. SDG&E contends that these adjustments
would reflect the ESI’s effort at avoiding under- or over- reporting of usage.
SDG&E asserts that by having the Commission require ESPs to direct their SCs to
report their loads to the UDCs on an account or meter-level basis, will
demonstrate an ESP’s technical and operational ability.

' SDG&E’s recommended third step calls for the ESPs
to abide by the Commission’s standards regarding meter accuracy. SDG&E
asserts that this will further assist in the accurate accounting of usage data.

SDG&E states that the above three steps can be easily accommodated by an

ESP who is tcchmcally and operationally capable. As for concerns that these
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steps may disclose confidential business information, SDG&E contends that
sufficient restrictions are in place that prevent a UDC from disclosing this

information to anyone.

SCE recommends that the screening process address

an ESI”’s capabilities in the following areas: (1) electronic submission of direct

access service requests to the UDCs; (2) retrieval of meter usage data;

(3) reporting of aggregated usage data; (4) application of load profiles and DLFs;
(5) bill calculation and payment processing; (6) communications with customers;
and (7) customer complaint handling.

SCE also recomniends that the direct access tarifis
be modified to require an ESP to satisfy the creditworthiness, electronic data
éxchange, and compliance testing for metering and billing requirements that are
in Section D of the direct access tariff before the ESP is allowed to sign the service
agreement.” SCE also recommends that the ESP be required to have the ability to
communicate the ESP’s aggregated usage to the UDC for verification purposes at
the same time it communicates that data to the SC.

SCE agrees with SDG&E’s recommendalion that
ESPs should be required to provide a plan to mitigate UFE as a means to
demonstrate technical and operational ability. SCE contends that without a
reconciliation process for data reported by the ESPs to their SCs and the 1SO,
against data reported to the UDCs, the potential for UFE increases. SCE asserts

that this will cause UFE to be spread across to all consumers, and will reduce the

” SCE contends that the creditworthiness and the metering and bilting compliance testing
requirements are of limited value. The creditworthiness requirement only addresses the
protection of the UDXC’s revenue and is not a determination of an ESI”'s financial viability.
The metering and billing compliance testing is only required if an ESY offers consolidated
ESP billing,. :
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integrity of the market as a whole. SCE therefore recommends that the following

additional language be added:

“the ESP> must demonstrate the ability to communicate to the
UDC, at the same time it conimunicates to its Scheduling
Coordinator, the ESP’s aggregate usage and warrant to the
UDC it will provide such informalion for verification
purposes.”

Inits reply comments, Commonwealth takes issue
with SDG&E’s efforts to include schedule coordination as proof of an ESP’s
technical and operational abilitics. Commonwealth COntci)ds that SDG&E’s
proposal to fequire ESPs to mitigate the effects of UFE is an issue that is not
related to the protection of consumers from unfair marketing practices, or an
issue about technical or operational cqpabilities. instead, UFE is an issute that the
ISO needs to address, and that both the Rule 22 working group and the Data
. Quality and Integrily Working Group {DQIWG) aze addressing the UFE issue.
Commonwealth also contends that given the minuscule amount of encrgy that

ESPs are currently scheduling, that UFE will not be a material issue until the ESPs

schedule a significant portion of the encrgy. Commonwealth therefore

recommends that the issue of UFE be addressed by the working groups that are
studying the issue. Commonwealth also recommends that the Commission issue
guidelines to the effect that UFE costs should not fall disproportionately on the
ESPs who serve residential and small commercial customers.

| Green Mountain and ORA also point out that the
DQIWG is specifically addressing the issue of UFE. Green Mountain and ORA
recommend that the Commission refrain from deciding what specific UFE

mitigation measures should be required until the Commission can address the

proposals of the DQIWG.
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NWE argues that requiring extensive information
on the background and experience of an ESP’s .key operational personnel is
unnecessary because protections are already in place through the licensing of SCs
by the ISO, and through the MSP and MDMA certification procedures.

Enron secks to clarify what is meant by the terms
“key” technical and operational personnel, and “primary responsibility.” Enron
proposes that only the single lead employce be identified, i.c., the Chief of
Operations for cach ESP, along with a dcscfiplion of that employee’s
qualifications and experience. Enron asserts that the Chief of Operations is the
key employec who undertakes the daily responsibilities for technical and

operational competency. By identifying this single key employee, Enron

contends there will be a clear point of contact and assurance that this senior

employee possesses the necessary qualifications. Enron states that the other
employees at levels and ranks below the Chief of Operations, are far more likely
to be routinely added and subtracted over time. By reducing the number of

personnel that have to be listed, the administrative burden will be lessened.

(2) Fingerprint Réquirement

Commonwealth, Enron, and Green Mountain
contend that the fingerprint requirement is a major burden and should be
climinated. Commonwealth asserls that if a person with a criminal record
wanted to enter the market as an ESP, that person could casily avoid detection by
setting up a holding company, and hire persons with clean criminal records as
officers and directors of the ESP. Under the current requirciment, only those

officers and directors would have to submit fingerprints.

Green Mountain states that the requirement to
provide the fingerprints of all officers and directors is extremely inconvenient,

Since senior company officials also have to disclose any felony conviclions, the

-28-
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fingerprint requirement scems oncrous. In addition, Green Mountain asserts that
the fingerprint requirement is not required for other industries, and the process is
open lo fraud because the fingerprinting will be done in private. Green
Mountain recommends that if the fingerprint requircment is retained, that the

Commiission only require fingerprints of the company officers. Green Mountain

asserts that it is often more difficult to contact and coordinate with the directors

of the company, and the directors tend to be less involved in the day-to-day
operations of the company'.

Enron contends that D.98-03-072 indicated that the
fingerprints will be used to determine if any of the company’s officers or
directors have felony convictions. Eiron points out that because this kind of
question is already a part of the ESP vegistration form, the fingerprint
requirement is unnecessary, duplicative, and should be dropped. Enron states
that if anyone fails to disclose stch a conviction, the Commiission has the ability

to impose severe penalties.
(3) Other Registration-Related Issues

ORA recommends that because some ESPs may
limit their activities to a certain area, that the ESP regislmlion.application formbe
changed to allow an ESP to specily its target marketin more detail. ORA
proposes that this change be accommodated by adding lines 14.c and 14.d on the
form. Line 14.c could be a check box for “other customers,” followed by an area
for the ESI” to specify what is meant by “other customers.” For line 14.d, a check
box could be added for an “other” geographic area, followed by an area for the
ESP to specify what other arcas it plans to serve, e.g., a city or county.

ORA agrees with the Commission’s conclusion in
1D.98-03-072 that Section 39-4(a) requires ESPs serving residential and small

commercial customers operating anywhere in California, including in the service
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territories of municipally owned utilities, to register with the Commission. ORA
believes, however, that the decision needs to be clarified to make clear that all
sections of SB 477 apply to these ESPs.

The first clarification that ORA sceks is that the
Conumission should informally resolve all complaints involving ESPs regardless
of the service territory of the customer. In addition, ORA contends that the
Commission should handle any formal complaints against an ESP from
customers inside the municipal utility’s service territory. - However, in order to
conserve resources, a customer should not be able to file a formal complaint with
the Commniission and another with the municipal utitity.

The second clarification is that the ESPs whe are

operating in the service territory of a municipally owned utility should be

permitted to peg its price to the local municipal utility’s olicrgy or commodity
price. ORA also suggests that other aspects of the Sectioit 394.5 notice should be
_ eliminated as well, such as a description of the legislatively mandated charges.

The third clarification that ORA seeks is whether an
ESP that operates entirely within the municipal utility’s service territory should
be required to have a UDC agreement with the municipal utility or with the

nearest utility distribution company.

The Energy Division has recommended that any
registered ESP which changes its telephone number or address notify the
Commission immediately of such a change, instead of allowing the ESP to report

the change within 60 days.
b. Discussion

In D.98-03-072, the Commission proposed the following

permanent standards for proof of technical and operational ability:
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(1) Before an ESP may apply for an ESP registration number,
and for those ESP’s who have already received an ESP
registration number, the ESPs are required to provide the
Energy Division with a c;gncd copy of their UDC-ESP service
agrecments for each UDC i in whose service territory the ESP
plans to do business.

* k&

“(3) The ESP registration application form shall containa ™
section ivhich requests the applicant to name the key technical
and operallonal personnel, their titles, and a descnpllon, _
including the time period, each key person’s experience in the
sale, procurement, metering, and billing of energy services or
similar products. 1f somcone other than the ESP will be doing
“the metenng or billing on behalf of the ESP, the nanies of the
~“companies providing those scrvices and their experiénce shall
be disclosed as well. If the applicant has been authorized by -
the California ISO to act as an SC; this requirement is w aived.
The ESP sho has been authorized as an SC shall submit a
<capy of such authorization as pait of the BSI* rgblstratmn
| apphcahon form. = :

"(4) Each reglstered ESP is requnrcd to submit a copy of its

- Section 394.5 notice to the Energy Division swhen the ESP signs
up its first custonier or when the first standard service plan
fllmg of the ESP is due, whichever is carliest.

“(5) Each ESP is required to submit a copy of all of its SC _
agreements or a signed declaration from each SC with which it
has an agreement and which states that the ESP has entered
into a SC agreement with the ESP. The ¢opy or declaration
shall be submitted to the Energy Division on or before the date
when the ESP signs up its first customer. - If the ESP is an SC
authorized by the California 1SO, this requirement is waived.”
(D.98-03-072, pp. 32-34.)

The Commission adopted interim standards for proof of
technical and operational ability that were substantially similar to the proposed

permanent standards,
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We first address the comments which contend that the
requirement of a signed UDC-ESP service agreciment does not provide proof of
the ESP’s technical and operational abilities. The UDC-ESP service agreement
cannot be viewed in isolation. Instead, the service agreement must be examined
in light of the requirements imposed by the agreement, as well as the other kinds
of informalion a prospective ESP” must supply to the Commission.

D.98-03-072 recognizes that the execution of the UDC-ESP
service agreement is not the sole criterion for determining viability. At page 27 of

the decision, the Commission notes that a prospective ESP, in order to meet its

obligations under the UDC-ESP service agreement, would need certain skills.

The UDC-ESP service agreement, a copy of which was attached to D.97-10-087 as
Appendix B, states in pertinent part in Section 1:
“This Agreement is a legally binding contract. The Pariies
named in this Agreement are bound by the terms set forth
herein and otherwise incorporated herein by reference. This
Agreement shall govern the business relationship between the
>arties hereto by which ESP shall offer electrical energy
services, including, but not limited to, account maintenance
and billing services, clectrical meter installation, meter reading
services and/or any other services that may be approved by

the California Public Utilities Commission ({CPUC’) in Direct
Access transactions with customers in UDC'’s service territory

(‘Direct Access Services').”
The service agreement also provides that each party
“represents that it is and shall remain in compliance with all applicable laws and
tariffs, incdluding applicable CPUC requirements.” (13.97-10-087, App. B, Section
2.) The applicable laws and tariffs include all of the direct access-related
decisions and tariffs that the Commission has approved. These decisions and
tariffs cover many different technical and operational criteria that the ESP musl

abide by, including such things as: (1) registering with the Commission;
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(2) satisfying the UDC credit-worthiness requirements; (3) satisfying the
applicable electronic data exchange requirements for communicating with the
UDC; (1) if the ESP provides, installs, reads, or services meters, complying with
all the various meter-related requirements; (5) complying with the DASR process,
including independent verification of the customer’s election to switch, and
furnishing the Section 394.5 notice to the prospective customer; and

(6) complying with all billing-related requirements. As stated in the UDC-ESP
service agreement, the ESP represents that it is and shall remain in compliance
with all applicable Commission requirements.

In order for the Commission’s ESI” Registration Unit to detect

whether an ESP can fulfill its responsibilities under the UDC-ESP service

agreement, the ESP registration application form requires the prospective ESP to:

“name the key technical and operaticnal personnel, their titles,
and a description, including the time period, of cach key
person’s expericnce in the sale, procurement, metering, and
billing of energy services or similar products. 1f someone
other than the ESP will - doing the metering or billing on
behalf of the ESP, the names of the companies providing those
services and their experience shall be disclosed as well.”

Thus, the summary of an ESf”’s key technical and operational
~ personnel, together with the signed UDC-ESP service agreement, are designed to

provide the Commission with a level of assurance that the ESP possesses the
necessary technical and operational abilities to operate as an ESP. Furthermore,
the requirement that the ESPs supply a copy of all of its SC agreements or a
signed declaration from each SC which states the ESP” has entered into an
agreement with it, provides further assurance of the technical and operational
abilities of the ESP because of the obligations and requirements imposed on the

ESP by the SC.
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The UDC is not obligated to ask a prospective ESP before
signing an ESP/UDC service agreement for proof that the ESP has the necessary
technical and operational abilities. That task is to be determined by the
Commission staff based on an evaluation of the materials submitted by the
prospective ESP. We do expect, however, that if an ESP is in default of the
ESP/UDC service agreement, that the UDC will take the necessary steps in
accordance wilh‘lhe agreement, and to make any needed service changes as
required by the direct access tariff. |

We next turn to Enron's comments that the Commission
clarify what is meant by the terms “key” technical and operational personnel,
and “primary responsibility.” Those terms are mentioned in D.98-03-072 at
pages 28 and 33 and at page 4 of Appendix A. |

Our reference to those two terms was e\plmned in footnote 12

of D. 98 03-072 as follows:

"The reference to ‘key personnel’ means those individuals
who have the primary responsibility for the day-to-day
responsibility for the technical and operational aspects of the -
business. It is not our intent to have an ESP list every single -
employee that is involved in these aspects of the business.”

Thus, those persons who are in charge of the overall technical
and operational aspects, and those responsible for overseeing the day-to-day
activities related to the technical and operational aspects of the business, are to be
listed on item 16 of the ESP registration application form. We disagree with
Enron’s proposal that only the single lead employee be identified. Instead, the
management and key supervisory persbhncl who are responsible for the overall
and day-to-day activities are to be disclosed. By providing this kind of

information, the ESP Registration Unit can develop an understanding about the
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scope of the ESP's operations, and whether the ESP’s key employees possess the
necessary technical and operational abilities.
The next issue to address are the various technical and

operational standards that SDG&E and SCE propose be adopted for registered

ESPs. SDG&E recommends that the Commiission require the ESPs to have their

SCs confirm with the UDCs that all meters used for direct access are meters for
which the SC has meter-reporting responsibility. Inaddition, SDG&E
recommends that the ESPs demonstrate that their customer meter data reflect the
appropriate UDC-specific DLFs and class-specific load profiles by requiring the
ESP’s to direct the SCs to report their loads to the UDCs. We do not believe that
such a proposal is necessary. In Section 18.1 of the UDC-ESP service agreement,
the following is provided for:’

“The ESP represents and warrants that for esch of its

Customers, and at all times during waich it provides Direct

_Access services as an Energy Service Provider, the ESP shall

completely, accurately, and in a timely manner account for

cach of its Customer’s loads with a duly authorized

Scheduling Coordinator. Load data not accounted for in this

manner may provide grounds for termination of this

Agreement. For verification purposes only, the UDC shall

have complete access to the identity of the Scheduling

Coordinator and the load data provided to it by the ESP. Such

information is to remain confidential, and shall not be
disclosed to any unauthorized person.”

The provision above accomplishes some of what SDG&E is
trying to achieve. Since the UDC has the right to verify the customer load data
that the ESP reports to the SC, the UDC can determine the usage data that the
ESP is reporting to the SC. Although the UDC is not in a posilion to verify what
the SC is reporting to the ISO, the UDC-ESP service agreement requires the ESP
to retain its records supporting the accuracy of the meter data that it reports to

the SC.
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The Commission noted in 12.97-12-090 that much of the
customer usage information will occur between the SCs and the [SO, and that
regulatory jurisdiction over these entities resides with the Federal Energy

Regulatory Commission (FERC). The Commission went on to state:

“To ensure the data quality and integrity of the information
that the SCs communicate to the ISO, the parties will have to
rely on the provisions contained in the ISO and SC
agreement.” (D.97-12-090, pp. 17-18.)

If there are data quality and integrity problems of the sort that
SDG&E has raised, the Commission recognized that other ESPs and the UDCs,
and ultimately the end-use customers will have to pay for these kinds of
probtemis. In order for the ESP and UDC service offerings to remain competitive,
market pressures witl force the ISO to address the data reconciliation issues that
SDG&E has raised. Since itis the FERC and the ISO) that have responsibility over
the SCs, the Commission shou!d defer to the ISO to develop solutions to any
account reconciliation problems that may exist.

As the comnients of some of the parties note, the Commission
authorized the DQIWG to evaluate the gaps or problems arcas concerning direct
access information exchanges, including UFE, and to develop recommendations

for the Commission’s use as well as the ISO. (D.97-12-090, p. 25.) The UDCs have

also reported on this issue as required by Ordering l’amgmph 9 of D.97-10-086.

Any action on UFE issues should be deferred until we have an opportunily to
address the reports on UFE. Therefore, we decline to adopt SDG&E's
recommendation that the Commission require the ESP’s to have their SCs
confirm with the UDCs which meters the SCs are responsible for, and to report
. their loads.

SDG&U’s other proposal is to have the ESPs abide by the

Commission’s standards regarding meter accuracy. As discussed earlier, the
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UDC-ESP service agreement obligatés the ESP to conﬂply “with all applicable
laws and tariffs, including applicable CPUC requirements.” (D.97-10-087, App. B,
Section 2.1.) In the various decisions which addressed the meter standards, the
Commission made clear that these standards apply to all ESPs. (See D.97-10-087,
App. A, p. 1; D.97-12-048, pp. 54-55; D.98-12-080, p. 103.) Since the Commission
has already imposed the meter standards on the ESPs, no additional steps need
to be taken by the Commiission. If the UDC suspects thatan ESP is not adhering
to the meter standards, it can take action according to the terms of its tariff and
the UDC-ESP service agreement. |

We turn next to SCE's recommendations, which propose to
screen an ESP's capabilities to perforin various direct access-related transactions
before an ESP would be allowed to rcglclcf wnth the Commission. SCE’s’
recommmdahons would essentially test the pros pech\'c ESP in various facets of
the day-lo~da y activities that an ESP would normially engage in. Although these
_ kinds of daily activities would require an ESP to have the necessary techinical and
operational skills to perform them, we do not believe that the Legislature
intended that a prospective ESP would have to demonstrate that level of detail
before being allowed to register as an ESP. Instead, the signed UDC-ESP service
agreement, information about the key personnel responsible for the technical and
operational aspects of the business, the Section 394.5 notice, and the ESP’s
agreement with its SCs, will provide the proof necessary to determine whether
the prospective ESP has the technical and operational abilities to operate as a
registered ESP. Therefore, SCE’s recommendations should not be adopted.

Some of the parties who commented believe that the

fingerprint requirement is too burdensome, and that if somcone really wanted to

avoid the requirement, that the person could devise ways to do so.
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We believe the fingerprint requirement serves a useful
purpose by screening out those persons who are planning to defraud consumers.
The requirement is a mechanism which is designed to protect residential and
small commercial customers as intended by the Legislature. (See Pub. Util. Code
Section 391.) When one balances the need to maximize competition by reducing
barriers to entry, with the need to protect small consumers against deceptive,
unfair, or abusive business practices, the fingerprint requirement is not an undue
barrier to entry given the Legislature’s expressed intent to protect small

consumers.

We have considered Green Mountain’s comment that if the

fingerprint requirement is retained, that only the fingerprints of company officers

should be required. That co mment makes practical sense. Since the directors of
corporations tend to be less involved in the day-to-day operations of the

- compairy than the company’s employees, ihe fingerprint requirement can be
quite burdensome in terms of coordinating the requirement with multiple
directors of the company. In addition, we are not persuaded that requiring
fingerprints of all the Board of Directors of a corperation will yield much in the
way of results. Therefore, we will eliminate the fingerprint requirement for all
directors of a corporalion who wants to register as an ESP.* However, ltem 20 of
the ESP registration application form will continue to apply to all of the directors

of a corporate entity.” D.98-03-072 needs to be modified accordingly.

* Ordering Paragraph 10.£) of .98-03-072 does not need to be modified because that
provision applied to all ESP’s who received an ESP registration number on or before March
26, 1998.

* [tem 20 of the form asks the applicant to answer the following tivo questions: (1) “Has the
regisirant or any of the general partners or corporate officers or director of the company or
limited liability company managers or officers ever been convicled of any felony?” (2)
“WWithin the last ten years, have any of these persons had any civil, criminal, or regulatory

Footnote continued on neat page
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We also clarify that the fingerprint requirement is to be
performed by a law enforcement agency, or other person which is qualified to
provide fingerprint services. A person shall be deemed qualified if he or she has
completed a course of instruction in the taking of fingerprints from a law
enforcement agency or a college or university. The ESP registrant shall provide

‘the name and address of the entity or person which provided the fingerprint
services, and the date of which that service was performed.

Since the issuance of D.98-03-072, we have noticed several
ways in which Item 20 and 21 of the ESP Registration Application Form
(D.98-03-072, App. A) can be clarified. tem 20 should be rephrased to l.nake clear

that the item applies to all corporate directors, as well as to all members of the

limited liability company. Item 21 should be rephrased to make clear that the

fingerprint requirement alvo applies to all members, managers and officers of a
limited liability company. Therefore, the first question in Item 20 of the ESP

Registration Application Form should be modified to the following:

“Has the registrant, or any of the general partners, or
corporate officers or directors, or limited liability company
members, managers, and officers, ever been convicted of any
felony?”

Item 21 of the ESP Registration Application Form should be

modified to the following;:

“Provide a full set of fingerprints of: (1) if a sole
proprictorship, the registrant; (2) if a partnership, all general
partners; (3) if a corporation, all corporate officers; and (4) if a
limited liability company, all of the members, managers and

sanctions imposed against them pursuant to any state or federal consumer protection law
or regulation?” {(D.98-02-072, App. A, p. 5)
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officers. Use the fingerprint cards included with this
application. Additional fingerprint cards may be obtained
from the Conumission. The fingerprints shall be performed by
a law enforcement agency, or other person which is qualified
to provide fingerprint services. The ESP registrant shall also
provide the name and address of the entity or person which
provided the fingerprint services, and the date on which the
service was provided.”

.98-03-072 should also be modified by dcleling the first full

sentence which appears at the top of page 18 of that decision and replacing it

with the following;:

“In order to enable the background checks contemplated by
the legislation and to verify the accuracy of information
supplied by registrants, we will require all ESPs to provide ta
the Commission a full set of fingerprints of: (1) if a sole
propuictorship, the registrant; (2) if a partueeship, all general
partners; (3) it a corporation, all corporate officers; or (4) if a
limited liability company, all members, managers and officers.
The fingerprints shall be pcrformed by a law enforcenient
agency, or other person which is qualified to provide
fingerprint services. A person shall be deemed qualified if he
or she has completed a course of instruction in the taking of
fingerprints from a law enforcement agency or a college or
university. The ESP registrant shall also provide the name
and address of the entity or person which provided the
fingerprint services, and the date on which the service was

provided.”
We will direct the Energy Division to make the above changes
to the ESP Registration Application Form, and to make these changes on the

Commission’s web site.

We now turn to ORA’s recommendation that the ESI?

registration application form be changed to allow an ESP to specify its target
market in more detail. We do not believe that ten 14 of the formi needs tobe

changed. ltem 14.c. allows the prospective ESP to check shether it plans to serve
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residential customers, small commercial customers, or other customer classes.
ftem 14.d. asks the prospective ESP to check the box or boxes which best describe
the geographic area in which thé¢ ESP plans to offer service. The four geographic
areas that the ESP can choose are: statewide; central California counties; northern
California counties; or southern California counties. In addition, [tem 14.a.
provides space for the prospective ESP to describe the electrical services the ESP
plans to offer. These three items provide a prospective ESP with sufficient
flexibility to describe its target market in more detail if it chooses to do so.

We now address ORA’s request that the Comimission make
clear that all sections pronmlgéted by SB 477 apply to the ESPs operating in the
service territories of municipally owned utilities.

it is clear from a reading of SB 477 that some of the statutory
provisions of that lagislation apply to ESPs who serve customers in the service
territories of the municipally-owned wtilitics. wa‘evcr, SB 477 has delegated
many of the details of direct access to the gé\'erning boards of the municipal
utilities. Section 394.4 provides that “the governing body of a public agency
offering clectrical services to residential and small commercial customers within
its jurisdiction” shall adopt the necessary rules which pertain to: confidentiality;
physical disconnects and reconnects; change in providers; written notices; billing;
meter integrity; customer deposits; and additional protections.

ORA suggests that the Commission clarify that an ESP who is
~ operating in the service territory of a municipaliy owned utility be allowed to use
a Section 394.5 notice which pegs the price of electricity to the municipal utility’s
energy or commodity price, and that the reference to the legislatively mandated
charges be eliminated. ORA also seeks to clarify that an ESP operating entirely

within a municipal utility’s service territory be required to have an agrecement

with the municipal utility to distribute the electricity. We believe that these types
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of clarifications should be undertaken by the govcmiﬁg boards of the appropriate
municipal utilities, rather than by the Commission.

With respect to ORA's suggestion that the Commission
informally resolve all complaints involving ESPs, regardless of the service
territory of the customer, and that the Commission formally resolve complaints
against an ESP from customers inside the muni_cipél ulility’s service territory, we
believe such procedures would be contrary to Seclion 394.2(a). That subdivision

provides in pcrlihent part:

“Within the service territory of a local publicly owned utility,
consumer complaints arising from the violation of direct
access rules adopted by the governing body of the local
publicly owned utility shall be resolved through the local
publicly owned ulility’s consumer complaint procedures.”

The Legislature has made clear that any consumer comulaints

against an ESP operating in the service territory of the municipal ulility are to be

- resolved through the municipal utility’s consumer complaint procedures. Thus,
the Conunission staff should refer those lypes of complaints to the appropriate
municipal utility. The Commission should, however, be aware of any ESP
activities that affect consumers in the service territories of both the municipél
utilities and the investor-owned eleclrical corporations. If an ESP is engaging in
similar suspect activities in both kinds of service territories, the Commission
should work with, and cooperate with, the municipal entities that are handling
the consumer complaint procedures.

The Energy Division’s suggestion to require a registered ESP
to notify the Commission immediately of any change in telephone number or
address should be adopted. Such a requirement will help “ensure sufficient
protection for residential and small commercial consuniers” by keeping the

Commission informed of an ESP’s current telephone number and address. (Pub.
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Util. Code Section 391(f).) Although Section 394.1(d) states that the registration
information is to be updated within 60 days of any material change, there is
nothing in that section which prevents us from requiring a registered ESP to
immediately report any change in the telephone number or address. Such a
requirement will aid the Commission in its role of protecting consumers from
unfair marketing practices. Thus, we will require all registered ESPs to notify the
Commission of any change in the telephone number or address within five days
of such a change. |

The above requirentent will result in the modification of .97-
05-040 at page 59 and in ordering paragraph 5.i.(1) at page 95. The Commission
previously modified both of these references in ordering paragraph 1.a. and d. of
D.98-03-072. D.97-05-040, as modified by .98-03-072, should b= fucther
moditied by adding the followi;ig sentence at the end of paragraph 2 which
appears at pége 59

“However, if the registrant changes its telephone nuimnber or address,
the ESP’ shall notify the Commission in writing within five days of
such a change.”

In addition, ordering paragraph 5.i.(1) of D.97-05-040, as
madified by 12.98-03-072, should be further modified by adding the following

sentence to the end of that ordering paragraph:

“However, if the registrant changes its telephone number or address,
the ESP shall notify the Commission in writing within five days of
such a change.”

The revised ESP registration application form also needs to be
changed to reflect the above changes. The Energy Division is directed lo revise
the second to the last sentence which appears at the bottom of page 6 of

Appendix A to D.98-03-072 to the following:

-li3-
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“Any material change in the information required by this form shall
be provided to the CPUC within 60 days, except for any change in
the ESP’s telephone number or address, which shall be reported
within five days of such a change. (P.U. Code Section 394.1(d).)”

This change also needs to be made to the ESP registration application form which

appears on the Commission’s web site.

4. Conclusion

With the clarifications and exception noted carlicr in the above
discussion, the proposed permanent standards for proof of financial viability and
technical and operational ability which appeared at pages 32 to 34 of D.98-03-072

are adopted.

The Energy Division and the Information and Management Services
Y

Division shall be directed to develop and implenwnt the proczdures necessary to
ensure that any cash deposits posted with the Commission as part of the ESP
registration process earn interest, and that such interest be returned to the ESP on
an annual basis. (See D.98-03-072, p. 33.) Since this provision was not adopted as
part of the interim standards, this provision should be operative on a going
forward basis on the date the permanent financial standards become effective.

In Ordering Paragraph 5 of 2.98-03-072, the Commission said that
the interim financial viability and technical and operational ability standards
would remain in effect until the Commission adopts permanent standards. In
order to allow sufficient time for the Commission to develop the procedures
necessary to allow ESPs to carn interest on their cash deposits, and to allow the
ESPs to match the deposit with the appropriate deposit schedule, the permanent
f inancial standards shall take effect 90 days from today. The permanent technical
and operational standards shall take effect immediately.

12.97-05-040 and D.98-03-072 shall be lﬁodificd as described carlier.

- 44 -




R.94-04-031, 1.94-04-032 AL}/)SW/avs %

The Energy Division is directed to make the necessary changes to the
ESP Registration Application Form, and to the appropriate pages on the

Commission’s web site.

C. Proposed Monitoring By The UDCs Of ESP Complaint Calls

1. Position Of The Parties

In D.98-03-072, the Commission proposed that each UDC maintain a
database or a tracking system to compile the number of calls to the UDC’s '
customer service center regafcling complaints about any registered ESP or other
entity offering electrical services to residential and smail commercial customers.
The proposal envisions that the information woultd be used to monitor the ESPs’
compliance with all applicable laws and orders, assist in any investigation or
enforcement action, and to detect possible probleni areas. Interested parties were
. provided with the opportunily to comment on this proosal.

Commonwealth belicves that the proposal to have the UDCs track
and provide reports of complaints from the public about ESPs will resultin a
situation where the numbcf of complaints against independent ESPs will be
overstated, and the number of complaints against the UDC or its affiliated ESP
will be understated. 1f the Commission decides to go ahead with this proposal,
Commonwealth recommends that the information be compiled by an
independent third party that is acceptable to the ESPs, and that any complaints
be referred to the Commission staff,

Greenlining/LIF state that the proposal should be instituted because
such a mechanism can be used to uncover any ESP who may be taking advantage
of consumers. Greenlining/LIF contend that customers will report problems to
the UDCs because of longstanding customer relationships. In addition,

consumers will tend to call the UDCs because they know how to reach the UDCs,
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and because the UDCs have multi-language capabilities. Greenlining/LIF point
out that the CSD does not have sufficient staffing capabilities and resources to
provide sufficient multi-lingual personnel or enough hours of operation to
properly monitor small customer éomplainls.

Green Mountain and Enron assert that the proposal to track the
complaint calls is not needed because the Commission is already tracking the
customer complaints that it receives. Enron asserts that the UDCs are under an
obligation to direct all consumer complaints to the Commission. Green Mountain
contends that requiring the UDCs to maintain such a database would be

expensive and burdensome.

Green Mountain, Enron, and ORA contend that another drawback to

the complaint database is that'the UDCs will be placed in the role of an ESP
regulator. Enron contends that asking the UDCs to track complaint calls raises
the potential for a conflict of interest because the UDC may favor its affiliate ESP
by recording'more complaints against other ESPs. ORA suggests that the
Commission rely on the phone calls and letters that the CSD receives about ESPs
to obtain a more comprehensive picture of complaints about ESPs. ORA also
recommends that all calls received by a UDC about an affiliate should be
reported to the Commission for monitoring purposes.

Enron asserts that the proposal is vague as to what constitutes a
complaint. Enron states that in many instances, a consumer may call the UDC
with a concern that could be construed as a complaint. However, the call may
simply be a request for additional information or for a referral to an ESP. Enron
contends that such calls are not complaints, but could potentially be tracked as
such by the UDC. Enron states that it is very difficult and a troubling, subjective

task to fairly summarize and record customer telephone conversations. Enron
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recommends that only telephone conversations with Commission staff be viewed
as an actual complaint from consumers about an ESP.

TURN supports the Commission’s plan to closely monitor iﬁc
progress of direct access, and to have the UDCs track the number of complaints
against ESPs. TURN agrees that the UDC is likely to be the point of contact for a
customer who may be having a probleh\ with its ESP, and that the UDC customer
call center can probably provide some very useful information for enforcement
purposes. TURN recognizes that the parameters as to what kind of coniphin&:
are to be reported should be narrowly proscribed. TURN believes that the UDCs, '
the ESPs, the Commission, and other inte‘r‘ésted: stakehb]dcrs cah work togelher
to design these parameters. , ‘

| TURN also suggests that the UDCs be required to automatically |

~ refer customers with complaints about an ESP to the CSD. This couid be

accomplished by creating phone links between the UDC call centers and the

Comimission.

Subject to the comments below, PG&E supports the proposal that the
UDCs be required to establish a database or record of calls to their customer
service centers regarding complaints against ESPs.

. PG&E agrees that the Commission’s proposal should cover all entitics
offering clectrical services to residential and small ¢commercial customers, -
including those entities which have not registered with the Commission.

2. PG&E believes that it would be too burdensome if the UDC had to
categorize cach call as a dispute about whether the ESP failed to follow a rule,
procedure, or other requirement, or whether the call seeks redress or a change of
behavior on the part of the ESP. PG&E asserts that this type of detailed

categorization would require additional personnel, training, and the
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cstablishment of new database systems. PG&E propdscs that instead of
categorizing cach call, that each call be simply described in a few sentences.

Although the cost burden to implement the proposal will depend on the
level of detail and categorization that is required, PG&E does not expect it to
involve annual costs of more than a few hundred thousand dollars. PG&E
proposes that the CSD be directed to work with the RCR forum to finalize the
type of information that is to be reported, and to make sure that the cost and
implementation impacts of such réquircments are minimized."

With respect to recording the name, address, and telephone number of the
complainants, PG&E states that some customers may be reluctant to provide this

information. Thus, PG&E requests the Conymission to specify whether

anonymous calls should be disregavded or kept as part of the record.

3. PG&E acknowledges that the Commission and its staff have the power to
inspect utility records. PG&E states that it will cooperate with all Commission
staff efforts to review the records of customer complaints against ESPs, and that it
is willing to work with the CSD to facilitate access to those records.

4. PG&E agrees with the proposal that the complaint database “shall be used
only to monitor the ESP’s compliance with applicable laws, rules and orders, to
assist in any investigations or enforcement actions against alleged violators, and
to detect possible problem areas.” PG&E requests that the Commission clarify
that (1) the UDC's role is to simply compile and record this information, and that
the utilily has no obligation to arbitrate, resolve, or remedy complaints against

ESPs; and (2) that the utility is not precluded from using this information that it

" The RCR forum is made up of a group of UDC and Commiission staff representatives.
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obtains to resolve any issues with ESPs or customers which affect PG&FE'’s
business systems and interests.

PG&E agrees with the comments of some of the ESPs which
expressed a concern that the UDCs should not be placed in the role of policing
the mafkeling practices of ESP’s. Both PG&E and SDG&E state that the role of an
arbiter of ESI‘/C[[SlOI]ler disputes, or a regulator of ESP dealings with customers,
should be left to the Commiission. PG&E contends that customers need to be
educated to start approaching the Commission, and not the UDCs, with
complaints about ESPs. The Commission also needs to develop the processes
and obtain the necessary resources to receive and invesligate such complaint
calls. SDG&E states that consumers should not expect that UDCs will address or
resolve complaints against ESPs because the UDCs do not have the power or
authority to do sc. SDG&E feels that consumers calling about an ESP mav be
misled into thinking this if the UDCs are required to track ESP complaints.

SCE and SDG&E agree with the other comments which state that the
proposed UDC reporling requirements lack a clear definition of what constitutes
a “complaint” for reporting purposes. SCE states that the Commission must
clearly define the circumstances when a call must be reported to the Commission.
SCE also states that the UDC should not be placed in the position of policing ESP
behavior, and that general inquiries from customers about ESP’s should not be
treated as complaints. SCE also recommends that the RCR forum be used to
develop a tracking and reporting procedure that includes a clear definition of a
reportable ESP complaint. SCE states that the RCR forum was established to
improve the processing and resolution of consumer inquiries and disputes.

The UDCs are also concerned about the cost recovery of the

expenses associated with the complaint database. PG&E requests that the

Commission clarify that the costs of establishing, compiling, handling, and
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maintaining the proposed database be fully recoverable as a cost of electric
restructuring. SCE states that it has included the costs incurred in 1997 for the
increased volume of direct access related calls, as pa'rl of its May 1, 1998 filing
concerning Section 376 costs. SCE also plans to include any additional manual
processing, system programming, or other reasonably incurred costs of tracking
and reporting such calls in subsequent applications relating to Section 376 costs.
ORA is concerned with PG&E’s statement regarding the use of the
customer complaint infofniatioﬁ. PG&E seeks to clarify that it can use the
informalion that it obtains to resolve issues with ESPs and customers which
affect PG&E’s business systems and interests. ORA recommends that the
Commission prohibit a UDC from using this ESP complaint information unless

the UDC can nrake a showing for its use.

ORA disagrces with TURN's proposal to have the UD(Cs

automalically forward calls to the CSD. ORA recommends that the UDCs be
required to first determine whether the customer has contacted the offending
ESP. If the customer has not contacted the ESP, the UDC should either connect
the customer to the ESP or provide the phone number of the ESP for the
customer to call. ORA believes that the ESP should be given the opportunity to
promptly and expeditiously rectify customer problems before the Commission
becomes involved. ORA notes that there should be one exception to this
procedure. If a customer is complaining about being improperly switched by an
ESP, the UDC should be required to transfer the customer directly to the
Commission.

PG&E is also opposed to TURN's proposal to automatically transfer
calls. PG&E contends that such a requirement would be costly and raise
numerous practical problems. PG&E points out that the Call Center

Representatives (CSRs) would have to exercise a high degree of judgment as to
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which calls were purely informational; which involved complaints impacting
PG&E's busines: . ocesses and require actio:. by PG&E, and which calls were
complaints about ESPs that should be referred to the Commission. PG&E asserts
that such a requirement would slow call center activity and require further CSR
training. PG&E contends that the solution to this problem is to have customers
call the Commission directly with ESP ’c‘or“i‘*a})laihls.

PG&E also states that its CSRs cannot refer calls directly to the
Commission because it does not have lelephoncﬁ which are capable of
forwarding the calls. Instead, the call would have to be transferred toa
supervisor with a telephone that can interface with the Commission. l’G&:E
contends that it would be costly to upgradeall of the CSR eqmpmcnt to provide
this capability. In addition, the forwarding of all compiaint-type calls wouid
reduce the ¢all center’s ability to handle other incoming calls. PG&E would also
have to pay for both the inbound and outbound call, which could signilicantly |
add to PG&F’s call center costs.

SDG&E also apposes TURN's proposal to have the UDCs transfer a
customer complaint call about an ESP directly to the Commission. SDG&E cites
the same kind of reasons that PG&E has raised.

PG&E disagrees with Enron’s statement that “the UDCs are already
under an obligation to direct all customer complaints to the Commission. Both
PG&E and SCE contend that there is no such requirement, nor is there a
mechanism for reporling such complaints. However, PG&E does refer customers
who complain about an ESP to the Commission’s complaint line if the customer

is not satisfied with PG&E’s suggestion to ¢ol! the ESP.

2. Discussion

None of the comments that we received directly challenge the reason

for tracking this kind of information. Instead, some of the comments éxpressed
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the belief that the UDCs should not perform this kind of activity because of
possible bias on the part of the UDCs, or because the staff of the Commission are
already tracking these types of calls.

During the transition to a competitive market, we believe that it is
important to obtain complaint information about ESPs from the source where
consumers are most likely to call. As Greenlining/LIF and TURN point out, the
UDCs arc one of the primary sources of contact for consumers who experience
problems with ESPs. Contact with the Commission staff may occur, but that is’
not likely to happen until the consumer learns from the ESP or the UDC that the
Commission should be contacted. As for the comments that the Commission

staff are already tracking customer complaints, this tracking only menitors:

* “the number of Section 394.2 custoner complaints against
both registered ESPs and non-registered ESP’s, the number of
investigations involving both registerad ESYs ana ion-
registered ESPs, and the status of those proceedings.”
(D.98-03-072, p. 55, footnote omitted.)

The proposed tracking system will allow the Commission to monitor
ESP-related problems that do not result in formal or informal complaints to the
Commission. 1t will also provide the Commission with a picture of potential ESP?
problem arecas, and provide the Commission with background information
should an investigation or other enforcement action take place. As for the
contention of some of the parties that the tracking system is biased against ESPs,
the Legislature specifically stated that the Commission “may adopt additional
residential and small commercial consumer protection standards which are in the

public interest.” (Pub. Util. Code §394.4(h).) The tracking of complaints against

ESPs, especially when the direct access market is still evolving, is in the public

interest. Thus, the Commission should require that this type of tracking be

performed by the UDCs.
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The next issue that parties have raised is what type of call should be
considered a “complaint” under this monitoring proposal. The type of call that
should be tracked must be narrowly construed to avoid labeling general
questions about an ESP from being marked down as a complaint."

We envision complaint-type calls to generally involve: (1) a
particular entity or if the caller does not know, an unknown entity; and (2) a
statentent that the entity’s marketing is misleading; inaccurate, or coercive; or
that the customer is experiencing a billing-related problem with the entity; or that
the customer is experiencing a service-related problem with the entity. Other
kinds of circumstances could arise as well.

In order to develop a common understanding of the type of ¢alls that
need to be reported as part of this tracking process, we wiil acopt the UDCs’
suggestion that the RC R forum be used to develop tire parameters on what type
of calls should be tracked by the UDCS, :md what kind of information should be

gathered from the customer. The RCR forum should use our vision of what

should be considered a complaint-type call, as contained in 1.98-03-072 and in

this decision, as the starling point.
PG&E believes that instead of tracking calls into detailed categories,”

the RCR forum should develop cost-effective descriptions of tracked calls. This

" For example, calls which involve the following kinds of questions should not be tracked
unless the callis coupled with complaint-lype allegations as described in the neat
paragraph: what do you know about the ESP; how long has the ESP been in business; and
what is the ESP’s reputation.

" In D.98-03-072 at page 110, the Commission suggested that: “This recordkeeping shall
teack the number of calls from consumers alleging that an ESP has failed to (ollow a rule,
procedure, or other requirement, or a call secking redress or a change of behavior on the
part of an ESP. ... The recordkeeping shall also categorize the complaints into the types of
conduct complained about....”
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could, as PG&E suggests, take the form of a brief description of the call.
Although we see merit in PG&E’s suggestion, we can envision a situation where
a variety of different descriptions may be reported. This variety of differing
descriptions will not lend itself to a consistent reporling format. We continue to
believe that the reporting of ESP complaint calls should be categorized into
certain general categories. As described below, the Energy Division and CSD
should be directed to work with the RCR forum to develop these general
reporting categories and other parameters. A workshop may be convened to

solicit input from others.

PG&E requests that the Commission clarify whether anonymous

complaint-type calls should be reported. Those types of calls should be tracked

because they provide insight into the operations of the ESPs. Similarly, calls from

¢consumers about non-registered ESPs shouid Ye trockea as well.

Several of the commienting parties also expressed concern that the
UDCs miglit underreport or fail to report complaint-type calls against an ESP.
affiliate of the UDC. ORA suggests that one method of checking on this is to

have the UDCs report all calls about an affiliate.

We do not believe that the UDCs will underreport the number of
complaint-lype calls against an ESP affiliate of the UDC. We expect that if the
call falls into the category of calls that we described above, that the UDCs will
report this call as part of the tracking process. This expectation is rooted in the
nondiscrimination provision of the affiliate transaction rules that were adopted in
D.97-12-088. If the UDC underreports customer complaint calls about an ESP
affiliate, such an act may be viewed as granting a preference over a non-affiliated

ESP. (D.97-12-088, p. 29, App. A, 1 A.2)
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In the ALJ’s draft decision, it included ORA’s suggestion that all calls
to a UDC regarding an ESP affiliate be reported on the monthly report. The
UDCs objected to that proposal in their comments to the draft decision. Upon
reflection, we believe that our affiliate transaction rules will guard against any

UDC underreporting of complaints against ESPs affiliated with a UDC. As an

additional safeguard against possible underreporting or overreporling, if

complaints are received by the Commission against an ESP affiliate or a non-
affiliate ESP, the staff should check the monthly tracking report to determine if
such complaints were reported by the UDC. Depending upon the circumstances,
such monitoring could shed light on whether underreporting or overreporting of

complaints against an ESP occurred.

TURN proposes that all complaini-type calls to the UDC be
forwarded to the Commission. We do not believe that this is a practical soJution,
As the UDCs point out, this will tie up the telephone lines that are used for each
UDC’s customer service center. In addition, if the UDCs are using toll-free
numbers for incoming calls, the UDCs will have to pay for both the incoming call,
and the forwarding of the call to the Commission. In addition, the Commission’s
hours of operation do not coincide with the operating hours of the UDCs.

Instead of requiring the UDCs to forward all complaint-type calls to
the Commission, the UDCs should be directed to inform the caller that if the
caller is having a problem with the ESP, that they should call the ESP directly or

call the Commission’s complaint line at 1-800-649-7570.

SCE rcconm\c:nds in its comments to the draft decision that the
Commission state that the UDCs be permitted to give to a customer who is
complaining or inquiring about a particular ESP the telephone number of that
ESP. SCE states that the current affiliate transaction rules prevent the UDCs from

giving out the ESP’s telephone number. We will permit the UDCs to give out the
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telephone number of an ESP if the caller is complaining about a particular ESP

and does not have the ESP’s telephone number. If, however, the caller is simply
asking for information about an ESP, D.97-12-088 prevents the UDCs from
providing that kind of information. (D.97-12-088, App. A, I C. and lIl E.)

The UDCs seek to clarify what their role is with respect to the
tracking process. We agree that the UDC's role is to compile and record this
information and report it to the Commission. The UDCs have no obligation to
arbitrate, resolve, or remedy the complaints against ESPs. The tracking and
reporting of this infotﬁmtion, as well as informing callers of the Commission’s
complaint telephone line and providing a complaining caller with the ESP’s
te_lephohe number as described aboave, will not be construed as a vielation of rule

IV E. of the affiliate transaction ruies as adopted in D.97-12-088.

PG&E requitests that it be pecmitted to use the inforsnation that it

~ obtains as pait of the tracking process to resolve any issues with ESPs or
customers which affect PC&E’s business systems and interests. ORA states that
the UDCs should not be allowed to do so unless the UDC makes a showing for its
use.

Although ORA’s proposal offers a solution to this problem, the
Commission would have to rule on this kind of issue every time it came up. We
are concerned, however, that the UDC might try to use this information to gain
an advantage over an ESP or a consumer. Instead of involving the Commiission
in these kinds of dispute, we will permit the UDCs to use the information that it
obtains from this process so long as it is not contrary to any existing law or

regulation.

The final issue raised by the monitoring proposal is the cost recovery

associated with implementing such a proposal. The comments of PG&E and SCE
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state that these costs should be recoverable as Section 376 costs. The issue of cost
recovery for the tracking of ESP complaint calls is an issue that will be resolved in

- Application (A.) 98-05-004, A.98-05-006, and A.98-05-015.

The Energy Division and the CSD shall be directed to meet with the
RCR forum within 60 days from today to develop the parameters of what kind of
calls should be tracked and the general categories for reporting those calls. A
workshop may be convened by the staff to solicit input from others. The RCR
forum, with the cooperation of the UDCs, shall then draft the proposed
parameters and general reporting categories, and their recommendation for
- implementing the monitoring system, and then file a report with the Commission

on the RCR’s proposed recommendations. This report shall be filed within

100 days from today.” Interested parties will then be provided with an

opportunity to respond to this repovt. The Commissioner assigned to direct
access shall be delegatcd the authority to;dcter_minc what monitoring parameters
and repoﬂin‘g categories should be used to track complaint-lype calls, and when
the monitoring system should be implemented by. This will be made known
through the issuance of an assigned Commissioner’s ruling. PG&E, SDG&E, and
SCE shalt implement the monitoring program using the adopted parameters and
reporting categories as directed in the assigned Commissioner’s ruling. As part
of the monitoring program, the UDCs shall be directed to inform all callers
complaining about an ESP that they should call the ESP directly, or call the

Commiission’s complaint telephone number.

" There is nothing to prevent the meeting and filing of the report from being completed
earlier.
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The Energy Division and CSD shall be responsible for developing a
monthly reporting form which captures the type of information described above.
This form shall be distributed to the UDCs for their use. The UDCs shall then be

responsiole for submitting a monthly report to the Encrgy Division and to CSD

beginning on a date to be determined in the assigned Comumissioner’s ruling, and

on the 15th of every month thereafter, until the reporting requitement is
terminated by an order or ruling. The information reported in the monthly
report shall remain confidential and shall not be released to the public. The data
reported in the monthly reports shall be used by the Commission staff for
analyzing ESP activities, and for use in any investigations or enforcement actions
that may be taken against an ESP.

In Encon’s commments to the draft decision, it proposed that the ESPs
be allowed the option of tracking and reporling complaints about UDC activities
as reported by consumers to the ESP customer service ceaters. We decline to
mandate that. The monitoring program that we adopt today is a tool to
determine how new market entrants are interacting with consumers in a
compelitive environment. Should an ESP determine that a UDC’s activities is
contrary to the direct access decisions, the ESP is free to file a complaint with the

Comimission.

D. Proposed Comparison Matrix

1. Position Of The Parties

D.98-03-072 proposed that ORA develop a matrix which would
allow consumers to compare the various service offerings of the ESPs.

Green Mountain believes that such a task should be pbrformed by
others because the information is likely to change quickly, and the maintenance

of the matrix could become a major burden for the Commission. Green
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Mountain suggests that the Commission consider ways in which the ESP’s can
assume the burden of providing accurate, comparative information. For
example, the Commission could allow ESPs to post the major terms and
conditions on the Commission’s web site. In the alternative, a direct link to the
various ESPs’ web sites could be provided if such sites include appropriate
information about the terms and conditions of service.

Edison Source contends that the comparison matrix proposal is no .

longer needed because other entities have already started preparing comparisons
B LS

of different electric offerings. Edison Source stateés that it is not clear what ORA
can usefully add to the information that is already out there. In order for ORA to
make the comparisons, Edison Sourcé contends that ORA will need to make
subjective judgments, which could lead to biases. In addition, the comparisons
will require more resources than D.98-03-072 contemplates. |

ifdison Source also points ottt that the data contained in the standard
service plan filings may not be up-to-date, and that certain non-standard offers,
such as sales promotions or limited time offers, will not be reflected in the
standard service plan filings.

Enron does not believe that the comparison matrix proposal is an
appropriate function for government. Enron believes that the development of
such a matrix should be teft to the market and consumer groups. Enron contends
that this kind of work falls outside the core competencies of the Commission and
that it is not within the Comumission’s mandate. Enron also points out that this
clearinghouse function is already being performed by other entitics, and that the
ESPs and marketers have strong incentives to provide comparative information
so as to distinguish their offers from competitors. Enron also states that with the
other restructuring tasks, ORA’s limited resources should not be diverted to

work on a lower priorily activity such as the matrix.
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Enron further contends that in an open market, products and
services will take on a variely of forms and packages, and that no simple
comparison will be possible. Even if comparisons are possible, the information
will be quickly out-of-date because ESPs will adjust their offers to meet newly

identified consumer needs. As various competilive revenue cycle services are

bundled together, this will make it difficult for ORA to make meaningful and

timely comparisons.

TURN supports the proposal for a market clearinghouse. TURN
believes that the proposal is consistent with Section 392.1(c) and 392(g)(1). If
ORA is to responsible for the market clearinghouse, TURN states that the
Commission must ensure that ORA has adequate staff and funding to perform
this jcb well. » - ' 7
| TURN contends ihat none of the comments which oppose the
“proposal for ORA to create the comparison matiix offer any compebing reason

why ORA should not be directed to perform this task. TURN disagrees with
Enron that the collection and analysis of the data is outside ORA’s expertise.
TURN points out that analyzing utility rates has been ORA’s mission since it was
first created. In addition, TURN points out that Section 392.1 specifically directs
ORA to prepare informational guides or other tools to help consumers compare
offers. As for the comments regarding possible bias by ORA, TURN states that
the Legislature was aware of this problem, and that the Legislature prohibits
ORA from making any specific recommendations, and from ranking the relative
allracliveness of specific service offerings.

ORA also points out that SB 477 specifically instructs the
Commission to direct ORA to collect and analyze standard service plan offerings,
and to prepare informational guides or other tools to help residential and small

commercial customers understand how to evaluate competing electric service
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options. Even though other entities may offer similar kinds of information, this
does not relieve ORA of its statutory obligation to provide this kind of
information to the public. ORA states that this clearinghouse function is a logical
extension of ORA’s assigned duties under Section 392.1(c).

ORA contends that the proposal of Edison Source and Green
Mountain to have the Commission create a web site for ESPs to post information
is the equivalent of free advertising for ESPs, and could leave the impression that
such advertising is government endorsed or approved. As for the commients that
ORA may favor some ESPs over another in the comparison matrix, ORA asserts
that such statements are speculative and unfounded, and that there is no
evidence that ORA has ever favored one ESP’ over another.

As for the comments that other entities are already providing
informalio®t to the public about the various ESP service offerings, ORA contends
that it is not aware of a site which offers a complete matrix of all £SP offerings to
small consumers using a standard sct of criteria.

Wilh respect to the concerns that the matrix may contain out-of-date
information, ORA contends that this problem can be easily resolved with a
disclaimer indicating that offers are subject to change, and that the consumer
should check with the ESP for the most up-to-date offer. Depending on the
frequency of changes, the matrix could also be updated to match the frequency of

the changes.
2. Discussion

12.98-03-072 proposed that ORA develop a comparison matrix to

allow consumers to easily compare the service offerings of all registered ESPs.

The decision also noted that Section 392.1(c) authorized ORA:

“to collect and analyze the standard service plan offerings,
and to prepare ‘informational guides or other tools to help
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residential and small commercial customers understand how
to evaluate competing electric service option.”

In Ordering Paragraph 19 of D.98-03-072, the Commission directed
ORA to establish the necessary procedures to carry out the requirements of
Section 392.1(c), and to submit a report with its recommendations for effectuating
this code section.

ORA submitted its “Report Of The Office Of Ratepayer Advocates
On Methods To Accomplish The Consumer Education Mandates In Public
Utilitics Code §392.1(c) And Decision 98-03-072” to the Commission on
October 16, 1998. That report 0u(lincs_lhc varioﬁs activities ORA is undertaking
to implement Section 392.1(c). As of the date of the report, ORA has focused on
three activities. First, ORA surveyed the registered ESPs to determine cach ESP's
prices, terms and_ conditions of service. ORA compiled the terms and conditions
of service for all ESP respondents, and posted the resulis in & matrix form on the

Commiission’s web site. This matrix is the foundation for the ESP? matrix.

ORAs second activity was to create and publish the “Shopper’s

Guide.” This guide contains tips for consumers who are considering switching to
an ESP other than their current utility provider. This guide is currently available
on ORA’s web site, and is to be printed as a brochure in eleven different
languages.

ORA'’s third activily is to periodically call the registered ESPs to
determine if they are actively marketing to residential customers. ORA seeks to
determine if (1) the ESPs can be reached by telephone at their public contact
numbers; and (2) if the ESP is actively marketing to residential consumers. This

Jistis then published on ORA’s web site, and is included with any mailed copy of

the Shopper’s Guide.
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[n addition to the continuation of the Shobper's Guide and the list of

active ESP’s, ORA has developed an ESP matrix in response to Ordering
Paragraph 19 of D.98-03-072 and Section 392.1(c). This comparison matrix can be
accessed on the Internet from the Commission’s home page (wwiw.cpuc.ca.gov)
by clicking on the following liriks: (1) Office of Ratepayer Advocates;

(2) Consumer Education; and (3) Guide to Electric Service Providers. This matrix
shows the name of the ESP; the ESPS' service plans, sources of electricity, and
rates; estimated monthly bills of competing ESPs; and the terms and conditions of
service. When customer ¢complaint information becomes available, ORA plans to.
mcorporate that information into the matrix-as well. ORA plans to make the ESP

matrix available in hard copy as well.

In order to make this compaﬁson natrix mose user-friendly, and to

pfO\’idC consumers with other information about clectric restructuring, the
Commission’s web site home page should provide appropriate links to ORA’s
_web site pages on electric restructuring. For éianiplc, the Commiission’s home
page contains lwo lopics entitled: “General and Consumer Information” and
“Electric Restructuring Information.” When cither of these two topics are
clicked, the next web page should display a link to ORA’s web page about
“Consumer Education.”” Other appropriate links should be investigated as well.
Such references will further the Legislature’s intent that the Commiission provide
consumers with sufficient and reliable information to assist consumers in making
service choices, and assist ORA in making easily understandable informational

guides or other tools available to consumers. (Sce P'ub. Util. Code Sections 391(g),

" ORA’s “Consumer Education” page contains an overview of ORA’s responsibilities and
links to other ORA documents regarding electric restructuring issues and
teleccommunication issues.
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392.1(a) and (c).) The Executive Director shall direct the staff involved in the

management of the Conunission’s web site to provide such links.

Some of the comments argue that the comparison function should
best be left to others, rather than to have ORA undertake this task. Given the
wording of Section 392.1(c), we believe that the comparison matrix is one of the
tools which the Legislature contemplated could be used to help residential and
small commercial customers understand how to evaluate and make informed
choices about compeling electric service oplions. As TURN points out, ORA and
its earlier incarnations have a long history of analyzing tariffed service offerings.
There is no compelling reason why ORA cannot analyze and compare the
different service offerings of ESPs in the restructured electricity market.

As for the argument that ORA will have difficulty comparing
constantly changing offers, and that the matrix will nct be up-to-date, that same
argument also applies to other entities which may offer comparisons of
competing ESP service offerings. We are confident that ORA can meet the
challenge of having to frequently maintain and update the service offerings of the
ESPs. Should ORA need additional resources to meet this challenge, ORA should
request additional funds as part of the overall Commission budget. As ORA
itself noted in its reply comments, the comparison matrix should display the
caveat that the ESP service offerings are subject to change, and that consumers
should check with the ESPs for the most up-to-date service offerings.

| Some of the comments also state that ORA’s comparison matrix will
favor one service offering over another. We do not believe that will occur.
Section 392.1(c) specifically provides that ORA “shall not make specific
recommendations or rank the relative attracliveness of specific service offerings
of registered providers of electric services.” A review of the matrix does not

disclose any bias on the part of ORA. In addilion, ORA’s matrix contains a
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disclaimer which states in part that “ORA makes no recommendations with

”

respect to any ESP....

The recommendation was also made to have the Commission
provide Internet links to the various ESP’s’ web sites, or to allow the ESPs to bear
the burden of accuracy by posting the major terms and conditions of their service
offerings onto the Commission’s web site. Such a 1ccommendation should not be
adopted because such a policy might be viewed as endorsement by the
Commission of each ESP’s service offering. In addition, the recommiendation
would allow publication of ESP-edited material to appear on the Commission’s
web pages without an opportunity for Commission staff to edit the material.

~ We do not adoptany of the recommendations to chal.lge the
comparison matrix proposal. lnst'e'a‘d,_,we apvrove of the activities that ORA
plans to pursue, as cutlined in ORA’s October 15, 1998 report, including the ESP
comparison matrix. Such activities implement tne requireinmts of

Section 392.1(¢) and D.98-03-072.

E. Section 394.5 Notice And Pricing Disclosure

1. Position Of The Parties

In 12.98-03-072, the Commiission described the type of notice
required by Section 394.5. Section 394.5 requires all ESPs to provide residential
and small commercial customers with a notice of all price, terms, and conditions
before commencement of service. Appendix C of D.98-03-072 was developed as
a standard notice which could be used by the ESPs,

NWE and ORA made some general comments about the Section
394.5 notice requirements. In addition to the general comments, the Commission
in D.98-03-072 invited comment on how prices could be expressed in the

Section 394.5 notice.
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NWE states that although consumer protection standards protect
residential and small consumers, those standards affect the entiré market, -
including that customer segment which uses sophisticated energy managers,
consultants, and attorneys to help make energy choices and to enter into energy
contracts. For example, a potential customer might have hundreds of accounts,
the bulk of which are industrial or large commercial accounts. However, that
customer might also have a few small commercial accounts. If all of those
accounts were to be in¢luded in one hcgotiatecl7trrdrnsa_'c‘tion, NWE stdtés that
under the direct access rules, it would still be obligated to provide the
Section 394.5 notice to the sophisticated ene;gy customer.

| ORA recommends that the Coﬁim_i ssion ré&‘]’.ruire: lhé{ Seclion 394.5
notice be in a format that is clearly legihle ari_dfeas‘ilry .r'eadab]é by customers.

ORA asserts that this is needed ts prevent ESPs from pr'inling the notice in a

typeface that is tco small or on a paper color that makes the notice difficult to

read.

“The following comments were submitted on the isstte of how prices
could be expressed in the Section 394.5 notice.

Green Mountain states that Section 394.5()(1)(A) identified two

price formats for comparing similar service offerings. The price formats are: (1) a
total price for electricity on a cents-per-kWh basis, inclusive of utility charges;
and (2) a monthly estimate of total electric bills at varying consumption levels.
Green Mountain asserts that the problem with both price formats is that the ESPs
will need to keep track of all UDC tariffs so»as'to be able to provide total rates
and bills for any customer. Since the UDCs’ tariffs vary depending on location
- and the specific attributes of the customer, and because the rate schedules are

constantly changing, Green Mountain contends that the ESPs should only be
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required to provide precise information to customers related to the ES!”'s
dmrgcs.

Green Mountain states that the current pricing mechanisms for the
disclosure of ESP-specific information using “PX plus” and “PX minus” pricing

rovides customers with an casy way of coniparing their rates and bills against
P _ g

the default service offered by the UDCs.” Green Mountain explains: -

“Any defined adder or subtractor from the X rate is simple
nultiplied by usage to compute the change in a customer’s 111
from that of their UDC default service. To the extent that ESi’s
are offering electric <nergy entirely or partially based on a
fixed monthly fee Lu5is, ESPs easily can divide that amount by
varying consumption levels to provide customers with a
cents-per-kilowatthour rate. ESPs then can use that rate in the
Section 594.5 notice to compare their products that are priced
without a fixed menthly charge.”

As ihe California Power Exchange market matures, Green Mountain
states that companies can be expected to offer pricing that does not relate directly
to UDC service. When that happens, the ESPs will need a way to compare offers
with offers that fluctuate with the PX. Green Mountain contends that one way of
doing this is to have the Commission, the UDCs, or the PX, provide e public
with cither a PX forecast or a PX historical average. Green Mountain states that
this forecast or historical average would provide customers with a total electric
cnergy price that they could compare with the price offered on a cents-per-kWh
basis by the ESPs. Green Mountain recommends that the Commission conduct a

workshop to discuss comparison of ESP charges and to collect information from

* In .98-03-072, the use of the term “PX” pricing includes a price based on the California
Power Exchange price or any other exchange that offers electric power at a published price.
{DD.98-03-072, p. 78.) ,
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all market participants regarding the methods of comparison that are available to

consumers.
I the ESPs are required to continue providing customers with an
estimate of the monthly bill, Green Mountain requests that the Commission
clarify which UDC rate the ESPs should use in calculating the estimate. Green
Mountain recommends that the Commission adopt a statewide, standard,
estimated UDC rate that ESPs can use as the basis of the total monthly bill
comparison. ,
Green Mountain also points out that D.98-03-072 interpreted

Section 394.5(a)(1)(B) to mean that an ESP must disclose cach line item charge
imposed by both the ESP and the UDC, including both recurring and non-
recurring charges. Greew Mountain asserts that stch an interpretation is overlv
burdensome, and is likely tc: dampen compelition and foster additional customer
contusion if the UDCs’ tarifi rate changes. Green Mountain believes that this
requirement could be met by requiring an ESP to disclose each recurring and
non-recu rring charge that the ESP will bill a customer, and to include a sentence
that the customer is also responsible for all recurring and non-recurring charges
imposed by the UDC. Green Mountain contends that the Commission should
not rely on the ESPs to interpret the UDC tariffs with regard to UDC rates and
charges.

NWE contends that because the retail electricity market is and will be
a dynamic marketplace, any required standard service plan and pricing
disclosure will always be outdated. In addition, such a requirement will
suppress compelition and innovation, and will be a burden on the market
participants. Instead of the standard service plan and pricing disclosure, N\VE
recommends that the Cominission adopt a “not-to-exceed” pricing disclosure.

NWE asserts that such an approach will give the market participants maximum
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flexibility to structure a deal that fits a customer’s needs without having to make
numerous modifications to the notices or service plans.

ORA believes that the Commission has correctly interpreted and
impleniented Section 394.5 by requiring the ESP’s to estimate and disclose the
total monthly bill for electric service at varying consumption levels. These price
disclosure provisions enable consumers to conipare competing offers for electric
service on a standard basis.

- ORA also agrees with the Commiission’s interpretation that an ESP
which serves more than onie UDC territory must disclose the UDC's prices for
service in the particular service territory that the ESP is competing in. ORA
recommends that Appendix C of D.98-03-072 be modified to clearly require that
ESPs identify the service tcrritory' for which prices are quoted. Thus, if the ¥'SP
Serves more than one YDC service territory, the ESI” must submit either one:

Section 394.5 notice containing UDC-specific price disclosures for each UDC

territory, or separate notices for each UDC territory in which the ESP offers |

service.

ORA also points out that in order to fulfill its duties under
Section 392.1(c), the ESP’s must strictly comply with the requirements of
Seclion 394.5 as set forth in D.98-03-072.

PG&E’s primary concern is that D.98-03-072 places the responsibility
on the UDCs to “ensure that all of the UDC's charges are accurately reflected” by
the ESP’s in their respective Section 394.5 notices. (D.98-03-072, pp. 79-80.) PG&E
contends that since the UDCs have no control over what the ESPs put in the
notices, that such a requirement is unreasonable. PG&E contends that ESPs must
Le responsible for ensuring that the UDC charges are properly portrayed on the
Section 394.5 notices. PG&E states that it is ready and willing to cooperate with

any ESP who has questions about the tariffed charges, but the ultimate
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responsibility for the accuracy of the notice must remain with the ESP. PG&E
further states that if the Commission continues to insist on some form of UDC
responsibility for the notice, the Commission must provide the UDCs with the
means and resources to carry out that responsibility.

In PG&E’s comments to the draft decision on consumer protection,
PG&E had recommended that the Section 394.5 notice should not include the
UDC distribution and transmission charges and legislatively mandated charges.
PG&E reiterates its position and believes that such charges are not required by
statute, that the charges will confuse consumers, and that it creates an
unnecessary burden for the ESPs. |

SCE endorses the goal of enabling all customers to casily compare
service offerings using commonly accepted and easily understood pricing
struz¢tures. SCE states that Appendix C of 12.98-03-072 provides a eonmon

format which enables residential and small commercial customers to compare

prices of different service offerings in an easy to understand manner.

To ensure that residential and small commercial customers can
accurately compare the prices contained in the required disclosure for the total
price for electricity, SCE states that the Commission needs to adopt standard
assumptions regarding the proportion of energy billed at the baseline and
nonbaseline rates. SCE asserts that these assumptions are necessary because the
baseline allowances for residential customers vary by baseline zone, Thus, a
UDC’s overall charges on a cents-per-kWh basis will vary by zone for the same
monthly consumption levels. SCE recommends that it be assumed that
residential usage is 55% baseline and 45% nonbaseline.

SCE also reconunends that a standard assumption be made about

the PX price. SCE contends that this assumption is necessary in order to properly
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identify the competition transition charge (CTC) porti:n of the total price for
clectricity, which is determined on a residual basis du: ing the rate freeze period.

SCE also recommends that if an ESP offers a “plus/minus” form of
pricing off of an index or exchange other than the PX, that a description of the
alternative base price be included in the Section 394.5 nolice.

In joint reply comments filed by Green Mountain, PG&E, SDG&E,
and SCE (joint parties), they agree that the requirement that there be an
expression of all UDC recurring and non-recurring charges is a burden on both
the UDCs, who must ensure the accuracy of the ESP’s disclosus = of UDC rates,

and on the ESPs, who must have current information on all tariff changes made

by the UDCs. The joint parties recommend that:

“The ESP shall list the bill components of the UDC portion of
the bill, confirm that the customer continues to be respounsble
for these charges aftes el2cting direct azcess. point ot ha:
these rates are not changing as a result of direct access and
refer customers to their UDC bill to determine the precise
rates in force for their account at this time.”

The joint parties contend that the method described above witl
identily the type of charges that are included in the total price of electricity for
which the customer is responsible for, and that if customers have questions about
the rates in force, that they can turn to the UDC bill. The joint parties believe that
the above method is in the best interests of all market participants because it will
provide all customers with precise and accurate information about their
electricily rates and it will prevent the ESP from having to interpret the UDC's
rate.

The joint parlies als: - wvor using a statewide average UDC rate to
calculate the estimated monthly UDC charges. However, they are concerned that

the use of such a rate may result in customer confusion. The joint partics
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therefore recommend that the Commission establish a standard, statewide,
estimated UDC rate for use in the Section 394.5 notice, and require the ESI’s
disclose the fact that the UDC rates are estimated. A possible disclosure could be
as follows:

“The estimated monthly bills displayed above include your

ESP charges described in this notice and statewide average

estimated UDC charges. Your UDC charges will likely vary

according to your rate schedule, appliances and location.

Your last UDC bill shows the rates for your customer class.

Once direct access begins, your UDC will provide a credit for

the Power Exchange cost that the UDC does nol haveto
purchase for your account.”

In ORA's reply comments, it states that some standardization might
be appropriate in calculating estimates of monthly bills. Such standardization

‘could lead to casier comparisons and reduce the burden on the ESPs. However,

ORA belicves that the ado‘plion of a single, standard, statewide UDC rate hinders

the goal of sending accurate price signals to consumers. Also, if a UDC’s rate is
actually higher than the statewide estimated UDC rate, consumers might be |
misled into thinking that the UDC’s offering remains competitive. Conversely, if
a UDC’s actual rate is lower than the adopted statewide estimated UDC rate, the
ESP’s service offering might be perceived as more competitive. Thus, ORA
recommends that the Section 394.5 notices contain UDC-specific price disclosures
for cach UDC territory in which the ESP offers service.

ORA believes that it may be beneficial for the Commission to adopt a
standard bascline usage level that is appropriate for each UDC, and a standard

>X value for cach UDC. ORA objects to SCE'’s proposed baseline assumption

because it is inaccurate when it is applied to a range of monthly bills below and
above the baseline amount. ORA recommends that the standard bascline

quaniily be a fixed number of kWh for each UDC, and that the number of kWh
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should be a calculated average, weighted by the number of custonmers currently
at cach baseline usage level in the respective UDC’s service lerritory.
On the assumption about a standard PX price, ORA agrees that such

- a value could be assumed so long as the following conditions are met:

“1) there must be differentiation betsveen the residential and
small commercial customer classes (but not within these two
customer classes), because there are significant (but easily
defined) differences along these dimensions.. Using a total of 6
benchmark UDC prices for the state (3 UDCs x 2 classes)
should not be burdensome for either the UDC or ESP.
Identifying but not itemizing the amount of individual UDC
rate components can keep the required work at a reasonable
ievel — updates are then needed only when revenue
requirements change. which is net eften; and

"2} it is essential to use the UDCs’ IPX ‘chaiges’ for price
comparisons rather than the PX ‘yyice.” Resolution E-3510,
implementing 13.97-08-050, lists the compoiients of the ’X
charge: 1) weighted average, day-ahead, hour-ahead PX price,
2) settlement imbalances, 3) uplift charges, including ancillary
services, congeslion fees, ISO/PX administration fees, and
miscellancous ISO/PX charges for bundled customers, and 4)
distribution line losses adjustments. ESIP’s will be.responsible
for collecting all of these same components in their prices, and
the number reported for UDCs must be stated on a
comparable basis.”

ORA states that by having all ESPs use a standard assumption aboul
the value of the PX charge, although the actual value may be different, will help

as a benchimark so that consumers can evaluate prices.

ORA suggesls two approaches for determining the standard PX

charge. The first approach is for each UDC to calculate the historical ’X charge
for a three month period, using the method the UDC is authorized to use for
billing purposes. Once this historical charge is calculated, the UDC would make

this number available for reference, on the UDC's web site or by telephone, for
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those ESPs who offer electricity in the UDC’s service territory. The second
approach is to have the Commission make one overall PX charge calculation for
statewide application. This value would then be posted on the Commission’s
web site for reference and use by all ESPs in their Section 394.5 notices.

ORA recognizeé that adopting standard values for price disclosures
will result in certain inaccuracies for most customers. However, by limiting the
number of assumptions to those recommended by ORA will mitigate the

inaccuracies and enable reasonable price comparisons.
2. Discussion

We first address the general commeuts of NWE and ORA regardm g
the Section 394.5 notice. ' - L
ORA recommends that the L,om.\us,lon require that the
Section 394.5 notice be in a f(nrmat that i,:. cieat by Toglble and easily readable by -
custorers. We agree with ORA Seclion 394.4 provides in pertinent part: -

“Notices deétribing the terms and conditions of service as
described in Section 394.5 ... shall be easily understandable,
and shall be provnded in the language in which the entity
offered the services.”

The phrase “easily understandable” should be interpreted to
include, among other things, that the notice must be displayed in a type size, and
if used, on a paper stock, which allows the average adult reader to be able to read -
the notice without difficulty. If the type size is too small, or the notice is printed
on paper stock that makes the notice difficult to read or decipher, then the notice
would not be easily understandable,

We now turn to NWE’s comment that under the direct access rules,
the Section 394.5 notice must be provided to a large electric customer, who as

- partof one transaction with an ESP, has negotiated to have its small comnercial

-74 -




R.94-01-031, 1.94-04-032 ALJ/JSW/avs 4

accounts served as part of the same transaction. There are¢ no specific provisions
in SB 477 which specifically exémpt an ESP from having to provide the notice to
this sophisticated electric user under such circumstances. However, in Section
391, the Legislature expressed a need “to create a market structure that will not
unduly burden new entrants into the competitive electric market,” and tl1at there

should be simplified “entry into the market for responsible entiti¢s serving

larger, more sophisticated customers.” ~

We believe that an exception to the Section 394.5 notice requirement

should be created for those ESPs who only serve medium to large commercial
customers and industrial customers. If the ESP negotiates a contract to serve this
kind of customer wnth electrlcnty, and as part of that contract, the parties
negotiate to include oneor more small commercial accounts (less than 20
. Vkllowalls) as part of this contract to qup.)ly clectnmly, the ESP should not have to-
a reglster with the Commiss:(m under Section 394, and should not have to provide
this large customer with the Section 394.5 notice.® If the ESP is registered with
the Commission, but does not serve small commercial accounts except in an
incidental manner as described abové, then the ESP should be exempt from
having to provide the large customer with the Section 394.5 notice even though a
small commercial account is included as part of the contract to supply electricity.
This exemption should not apply if the ESP markets to or serves residential or
small commercial customers as part of its normal course of business activities.
The exemption discussed above s consistent with Section 394.5(a).
That subdivision requites “each entity offering electrical service to residential

and small commercial customers” to provide the potential customer with the

* For purposes of this exemption, the small commercial account must be in the name of
the large customer, or in the name of an entity controlled by the large customer.
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Section 394.5 notice. The exemption would only apply to those ESPs who serve
medium to large commercial customers or industrial customers. Those kinds of
ESPs are not offering electrical service to small commercial customers except as
incidental to the contract to supply a large customer with electricity. The
exemption should be adopted.

One of the required elements of the Section 394.5 notice is that the
price of the electricity is to be expressed in a format which makes it possible for
residential and small commercial customers to compare and select among similar
products and services on‘a standard basis. (Pub. Util. Code Sectién
394.5(a)(1)(A).) The Commission invited comments on how the prices could be
expressed in the Section 394.5 notice in ways that provide consumers with

- sufficient information to compare alternatives while at the same time protecting
‘consumers against misleading offers. We address those comments below. |

Green Mounta‘iﬁ contends that the ESP should not te required to
disclose the specific charges of the UDCs on the Section 394.5 notice. The UDCs
are of the general opinion that they should not be responsible for ensuring that
each ESP correctly list each UDC charge on the notice. ORA contends that in
order to allow consumers to make effective comparisons of electricity offerings,
the UDC charges must be disclosed on the notice.

The issue of whether the Section 394.5 notice should specifically list
cach UDC charge for electricity affects the overall make-up of the notice. That is,
if each UDC electricity charge is required to be on the notice, then the total price

of e]ectficily will reflect the inclusion of both the ESP and UDC charges for

clectricity. If the price of each UDC electricity charge is not included in the

notice, then the price of electricity will only reflect the ESP’s electricity charges.

In order to resolve this issue, we must turn to Section 394.5(a)(1)(A). That
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subdivision provides that the notice shall include a clear description of the price,

terms, and conditions of service, including;:

“The price of electricity expressed in a format which makes it
possible for residential and small commercial customers to
compare and select among similar products and services on a
standard basis. The commission shall adopt rules to
implement this subdivision. The commission shall require
disclosure of the total price of electncnty on a cents-per-
kilowatthour basis, mcludmg the ¢osts of all electric services
and charges regulated by the commission. The commission
shall also require estimates of the total monthly bill for the
electric service at va‘r’ying consumption levels, including the
costs of all electric services and charges regulated by the
commission. In determmmg these rules, the commission may
consider alternatives to the cent-pér-kilowatthour disclosure if
other information would provide the customer with sufficient
m'ormaho to compare among altematlves on a standal‘a
basis.”

Thus, if the notice reflects a pfice based on a cents per kXWh basis, the

price is to include “the costs of all electric services and charges regulated by the
commission.” In D.98-03-072, the Commission interpreted that to mean:

“The total price of electricity is to include the costs of all

related electric services and charges. That means the price is

to include all recurring charges of both the ESP and the UDC.

In addition, the total price of electricity would include the

ESP’s markup including any applicable local or state fees.”

(D.98-03-072, p. 78.)

Section 394.5(a)(1)(B) requires that there be a “Separate disclosure of
all recurring and non-recurring charges associated with the sale of electricity.”
On the uniform notice format in Appendix C of D.98-03-072, the Commission
interpreted that requirement to mean that the Section 394.5 notice should contain
a “description and the amount of each recurring and non-recurring charge that

the customer may be responsible for.” (D.98-03-072, p. 79.) The Commission
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also went on to state in reference to the UDCs’ recurring and non-recurrin
4 4

charges:

“In order that thesé charges are accurately represented on the
notice, the UDCs are directed to cooperate with the ESPs to
ensure that all of the UDC's charges are accurately reflected
on the notice.” (D.98-03-072, pp. 79-80.}

Several of the commenting parties take issue with the interpretation
of Section 394.5(a)(1)(B) that the ESP must describe the recurring and
non-recurring charges of both the ESP and the UDC, as well as the amount of
each of those charges. Upon reflection, we agree that it is a burden to require the

.ESP to list the amount of each recurring and non-recurring UDC charge, and for
' "the UDCs to enstre that its charges are acCurately reflected on.the ESP’s notice.
Such a requiremsznt {orces the ESP to determine what the applicable UDC rate s
foc cazh recurring and non-recurring charge of the UDC. Inacdition, il the ESP
- operates in the service territory of the three largest California UDCs, the FSP
would have to design separate notices for each service territory.

Under the existing interpretation of D.98-03-072, the recurring
charges of the UDC would also be reflected in the disclosure of the total price of
electricity on a cents per kWh basis, as well as in the estimate of the total nonthly
bill for electric service at varying consumption tevels. If the ESP does not put
down the correct charge for each of the UDC'’s electricity charges, the cents per
kWh disclosure and the estimate of the monthly bill would be erroncous,

12.98-03-072 also requires that if PX plus and minus pricing is used, that the

charges for the UDC’s recurring and non-recurring electricity charges be
B 8 8 y 8

included on the notice.
We will adopt the recommendation of the joint parties and permit

the ESP to list each bill component that makes up the UDC's recurring and

non-recurring charges, with a statement that the customer remains responsible
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for those charges, and that the customer should refer to their UDC bill or to the
UDC to determine what the UDC rate is for each of those charges. ESPs should
no longer be required to disclose the charge for each of the UDC’s recurring and
non-recurring charges. We believe that the Commission retains this flexibility
because of the sentence in Section 394.5(a)(1}(A) which provides that the
Commission:

“may consider alternatives to the cent-per-kilowatthour

disclosure if other information would provide the customer

with sufficient information to compare among alternatives on
a standard basis.”

In addition, Section 394.5(a)(1)(A) states that it is the price of electricity that s to
- 'be expressed in a format which allows customers to compare. Since the customer
is uot comparing the charges of competing UDCs, the rate for cach BDCchaige

‘does not have to be listed.

By alloiving'ESPs to disclose the price of electricity using only their

charges, this still enables residential and small commercial consumers to compare
and select among similar electricity offerings on a standard basis. That s, if the
ESPs use the cents per kWh pricing disclosure, the total ESP price of electricity
can be easily compared among different ESPs. The ESPs, however, would still
have to list the UDC’s recurring and non-recurring charges in accordance with
Section 394.5(a)(1)(B). To ensure that consumers are not misled into thinking that
the total price of electricity includes all of the ESP and UDC charges, the ESP’s
cents per kWh disclosure should be required to state that the price does not
include the UDC’s recurring charges, and that the customer still remains
obligated to pay the UDC for all recurring and non-recurring electricity-related
charges. The notice should also state that the UDC’s recurring charges can be
determined from looking at the UDC’s bill or contacting the UDC. However, the
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ESP will not be required to determine the amount of each recurring UDC charge

in the cents per kWh disclosure.

The same reasoning above should also apply to the estimate of the
total monthly bill for the electric service at varying consumption levels. ESPs
should not be required to include the UDC’s recurring charges as part of the
calculation of the monthly bill. The ESP needs to make clear that this estimate
does not include the UDC’s recurring charges, that the customer still remains
obligated to pay the UDC for all recurring and non-recurring electricity-related
charges, and how the custonier can ascertain the amount of the UDC's recurring
charges By expressing the estimate in this manner, there is no longer a need to
debate wwhether a standard state\wde, eshmated UDC rate should be used. If the
esnmate of the monthly electrtaty bill is exPressed in this kmd ot standardized
for:nat residential and small commercnal CUstomers can st'.ll c0nnare the
monthly estimates of the, ESI’*

Utility.com suggested in lts COmments to the draft decision that the
ESP be given the option of listing all of the UDC charges in the 394.5 notice. We
decline to adopt that suggestion at this time. From the viewpoint of a consumer,
all of the notices should be in a uniform format to allow them to casily compare
and select among competing electricity offerings. (See Pub. Util. Code
§394.5(a)(1)(A).)

D.98-03-072 also permitted price disclosure to be on a PX plus and
PX minus pricing basis. That kind of pricing also referred to the electric utility’s
recurring charges and to the “total price of electricity.” (D.98-03-072, App. C, pp.
4-5.) Consistent with the above changes, a pricing mechanism based on PX plus
and PX minus pricing need not include the ¢harge for each recurring UDC

clectric charge. Instead, the same sort of disclaimer as detailed above should be
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used so that consumers are aware that they remain obligated to pay the UDC
charges as well.

NWE suggests that the Commission adopt a “not-to-exceed” pricing
disclosure. NWE believes that this kind of disclosure will give ESPs the
flexibility to structure a deal to fit a customer’s needs, without having to make
numerous modifications to the notices or service plans. We decline to adopt this
kind of pricing disclosure Because the price that the'consumer would have to pay
is vague Such a pricing mechanism does not provide sufficient information to
allow consumers to compare and select among competing elcctrlaty offers.

As a result of the adOphon of the changes noted in the preceding

discussion, D 98-03-072 needs to be mOdlerd in vanouq places The first change
should occur in the first three full para graphs which appear at page 78 of
D.98-03-072. Those theee paragraphs should b2 deleted and replaced with the

following:

“Several of the commmenting parties suggestéd that the price of
electricity be disclosed on a cents- per-kWh and that an
estimate of the monthly bill at various consumption levels be
provided. Section 394. 5(a)(1)(A) not requires that the total
price of electricity be expressed on a cents-per-k\Wh basis. The
total price of electricity is to include the recurring costs of all
related electrie services and charges. That would include the
ESP’s markup and any applicable local or state fees.

“The difficulty with including ‘all’ electric services and
charges in the “total price of electricity’ is that the ESP would
be responsible for having to determine the amount of each of
the UDC charges. Instead of placing this burden on the ESPs,
the ESPs should be permitted to disclose as their “total price of
electricity” all of the ESP’s recurring charges for electricity. In
addition, the ESPs should be rcquired to state that the
customer is also responsible for paying certain recurring
clectricity-related charges to its electric utility. A list of those.
charges is to be specified on the notice. The notice should also
state that the customer should refer to its electric utility bill or
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call the utility to determine the amount of the electric utility’s
charges.

“Thus, the “total price of electricity’ would reflect all of the
ESP’s actual electricity charges, as well as a statement that the
customer remains obligated to pay the electricity-related
charges of the electric utility. A list of those charges is to be
specified on the notice. This type of disclosure is consistent
with Section 394.5(a)(1)(A), which provides that the
Comunission may consider alternatives to the cents-per-kWh
disclosure. By requiring the disclosure in this fashion,
consumers will be provided with sufficient information to
compare competing alternatives on a standard basis. Except
as noted below, all of the notices required by Section 394.5
shall disclose the total price of electricitv on a cents-per-kWh
basis in the format described in the preceding paragraphs.

“If pricing is on a cents-per-kWh basis, the notice shall also
include an estimate of the total monthly bill at various
consumption levels for residential and small commercial
customers. The ‘total monthly bill’ should be interpreted to
mean that the ESP’s total monthly charges will be reflected in
the total monthly bill. Consistent with the above cents-per-
kWh disclosure, the ESPs shall also be required to state that
the total monthly bill does not include the electricity-related
charges of the electric utility, that the customer should refer to
its electric bill or call the electric utility to determine the
amount of the charges, and the ESP shall provide a list of
those UDCT charges on the notice.” :

The following paragraph should follow the last paragraph which appears
at the bottom of page 78 of D.98-03-072:

“The PX pricing structure is to reflect all of the ESP’s recurring
clectricity charges, as well as the above-described statement
that the customer remains obligated to pay the electric utility’s
charges, and that the customer should review its bill or contact
the electric utility to determine the amount of those charges.”
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The last paragraph which appears beginning at the bottom of page

79 of D.98-03-072 should be deleted and modified as follows:”

“Section 394.5(a)(1)(B) reqmres that there be a separate
disclosure of all recurring and non-recurring charges
associated with the sale of eleclncnty Appendlx C contains an
area where the ESP is to list each recurring and non-recurring
charge that the customer may be responsible for. For those
charges 1mposed by the ESP, the amount of each recurrmg and
non-recurring charge shall be listed. For those recurring and
non-recurring charges imposed by the electric utility, the.
notice shall state that the customer remains responsible for
those electric utility charges, and that the customer should
refer to their electric utility bill to determine the electric
utility’s rate for each of those charges.” (Footnote 34 would

follow.)

The following new Fm(lmg o!' Fa;t should be added after Finding of

Fact 87 at page 119:

“90. The dlfﬁcu[ty of including all of the UDC’s electric
charges in the “total price of electricity” is that the ESP would
be responsible for having to determine the amount of each of
the UDC charges.”

Finding of Fact 90 at page 119 of D.98-03-072 should be deleted and

replaced as follows and renumbered as Finding of Fact 91:

“91. If cents-per-kWh pricing is used, the eleclrncnty price
contained in the notice shall reflect the actual price which the
ESP will charge the customer and a statement that the
customer remains obligated to pay the electric-related charges
of the UDC.”

" Footnote 34, which appears at the bottom of page 80 of D.98-03-072, would remain in the
decision.
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The following new Finding of Fact should be added following
Finding of Fact 94 which appears at page 119 of D.98-03-072:

“96. The PX pricing structure is to reflect all of the ESP’s
recurring charges and the statement that the customer remains
obligated to pay the electrie utility’s charges.”

The following new Finding of Fact should be added following
Finding of Fact 95 which appears at page 119 of D.98-03-072:

’98. The ESP shall list the amount of each recurring and non-
recurring charge imposed by the ESP, and for those recurring
and non-recurring charges imposed by the UDC, the ESP shall
list the type of charges and include the appropriate statements
ilrat the customer temains obligated to pay those UDC
charges, and ihat the specific amount of those ¢harges can be
determined by lookiny at the UDC bill or contacting the
upc” - : -

The following new Conclusions of Law should be added following

Conclusion of Law 45 which appears at page 128 of D.98-03-072:

“46. A disclosure which reflects all of the ESP’s actual
recurring charges, and a statement that the customer remains
obligated to pay the electricity-related charges of the electric
utilily is consistent with Section 394.5(a)(1)(A) because
consumers will be provided with sufficient information to
compare competing alternatives on a standard basis.

#47. The estimate of the ‘total monthly bill’ should be
interpreted to mean that the ESP’s total monthly charges will
be reflected in the estimate, together with a statement that the
customer remains obligated to pay the electricity-related
charges of the electric utility.”

The sample “Notice Of Price, Terms, And Conditions Of Service”
which appears in Appendix C of D.98-03-072 also needs to be modified. In the
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”

section entitled “Summary,” which appears at page 1 of Appendix C, the

following passage should be deleted:

“Your total price of electricity is cents per kilowatt
hour. [or if the ESP’s price is pegged to the PX price, describe
the pricing arrangement.} ”

The deleted passage at page 1 of Appendix C should be replaced by
the following;: - . -

“Your total price of electricity is cents per kilowatt
hour. for if the ESP’s price is pegged to the PX price, describe
the pncmg arrangement.) As discussed later in this notice,
this price does not include the charges that you are obligated
to pay your exnstmg electric utility.” -

In the section entitled “Your Total Price Of Electricity,” the following; -

passages should b delé__tgdj and replaced as follows. At page3of Appendix C, .. -

the following passages should be deleted:

“Your total price of electncnty is cents per kilowatt
hour (kWh). This pnce is based on our anticipated electricity
costs and all recurring charges.

“Our recurring charges are for the following kinds of charges:
“[description of each recurring charge] [amount of the
recurring charge]

“[description of each recurring charge} [amount of the
recurring charge]

“You will also pay recurring charges for services provided by
the electric utility and for legislatively mandated charges.
These charges are as follows:

“(description of each recurring charge] [amount of the
recurring charge)

[descnptlcm of each recurring charge] [amount of the
recurring charge)
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“You may also have to pay us for the following non-recurring
charges:

“[description and source of each non-recurring charge)
[amount of the non-recurring charge]

“|description and source of each non-recurring charge]
[amount of the non-recurring charge]”

The passages which have been de]eled at page 3 of Appendnx C shall
be replaced with the following passages:

“Your total price of electricity is __. cents per kilowatt
hour (kWh). This price is based on our anticipated electricity
costs and all of our recurring charges In addition to our total
price of electricity, you must also pay certain monthly charges
to the electric utility that serves your area. You may also have - - ..
{0 pay us for certain non-re¢urring charges. ‘The folivwiny is -

. adexription and the amount of each of our recurring and
won-r2curring charges: ‘

“[description of each recurring and non-recurring charge, and
the amount of each charge}

" As mentioned above, you are also obligated to pay the
electric utility for certain recurring charges for services
provided by the electric utility and for legislatively mandated
charges. You may also have to pay the electric utility for
certain non-recurring charges as well. Below is a listing of -
those electri¢ utility charges. You should refer to your electric
utitity bill or contact the electric utility to determine the
amount for each of those charges,

“(list each recurring and non-recurring charge imposed by the
uDC)”

The following sentence which appears at the bottom of page 3 of
Appendix C should be deleted:

“The following tables provide you with an estimate of your
monthly electricity bill based on the total price of electncity
and your estimated monthly usage.”

-86-
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The following sentence should replace the sentence which was

deleted from the bottom of page 3 of Appendix C:

“The following tables provide you with an estimate of your
monthly electricity bill based on our total price of electricity
and your estimated monthly usage. In addition to our price of
electricity, you are also obligated to pay the electric utility for-
certain recurring charges for services provided by the electric
utility and for legislatively mandated charges. You should
refer to your electric utility bill or contact the electric utility to
determine the amount for each of those charges. .

The followmg passages wh:ch appear at pages4 to5 of Appendnx C
of D.98-03-072 should be deleted: '

“Qur recurring charges are for the following kinds of chavges:

“Idescription of each recurring charge] .[amount of the
~recurring charge)

“[description of each recurring charge] famount of the
recurring charge)

“You will also pay recurring charges for services provided by
the electric utility and for legislatively mandated charges.
These charges are as follows:

“[description of each recurring charge) [amount of the
recurring charge)

“[description of each recurring charge] [amount of the
recurring charge)

“You may also have to pay us for the following non-recurring
charges:

“[description and source of each non-recurring charge)
[amount of the non-recurring charge)

“{description and source of each non-recurring charge)
famount of the non-recurring charge}”

-87-
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The above passages which have been deleted at pages 4 to 5 of

Appendix C shall be replaced with the following passages:

“This price is based on our anticipated electricity costs and atl
of our recurring charges. In addition to our total price of
electricity, you must also pay certain monthly charges to the
electric uhlnty that serves your area. You may also have to pay
us for c¢értain non-recurring charges. The followmg isa
descnphon and the amount of each of our recurring and
non-recurring charges:

“[description of each recurring and non-recurring charge, and
the amount of each charge]

”As mentioned abOVe, you are also obligated to pay the
electric utility for certain recurring charges for services
provided by the electri¢ utility and for legislatively mandated
charges. You may also have to pay the electric utility for
certain non-recurring charges as well. Below is 2 listing of
those electric utility charges. You should refer to you: elatric -
utility bill or contact theelectric utility to determine the
amount for each of those charges.

“[list each recurring and non-recurring charge imposed by the
uDC)”

On page 5 of Appendix C, the following sentence should be
deleted:
“The following tables provide you with an estimate of your

monthly electricity bill based on the total price of electricity
and your estimated monthly usage.”

The following sentence should replace the sentence which was

deleted from page 5 of Appendix C:

“The following tables provide you with an estimate of your
monthly electricity bill based on our total price of elecmclty
and your estimated monthly usage. In addition to our price of
electricity, you are also obligated to pay the electric utility for

-88-
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certain recurring charges for services provided by the electric
utility and for legislatively mandated charges. You should
refer to your electric utility bill or contact the electric utility to
determine the amount for each of those charges.”

. A workshop may be useful to discuss the use of certain assumptions
in the Section 394.5 notice. Some of the parties have suggested the use of
assumption for the PX price so that the CTC portion of the total price of
clectricity can be determined. They have also suggested the use of certain
assumptions about baseline usage for the estimated monthly bill.
We will defer these possible assumption issues to the Energy
Division to develop. Should the Energy Division believe that it would be useful

to incorporate these kmds of assumpt;onc lnto the Sechnn 394 5 notice, the

;o Energy Division may hold a workshop wnlhm 180 days from today to discuss the

~ istues and to consider PO‘:blblC methodologteg to de rive lhe asswnplions. If such
a workshop is held, a workshop report shall bP prepared and filed with the
Docket Office, and served on the parties to this proceeding. Interested parties
shall also be permiitted to file a response to the workshop report within 30 days

from the date the report was served on the parties.

F. Disconnection Of Service

1. Position Of The Partles

SCE recommends that D.98-03-072 be amended in two places to
avoid confusion about a UDC'’s ability to disconnect service. First, SCE
recommends that a slight change be made in the “Description of Terms and
Conditions of Service” section in the “Notice of Price, Terms, and Conditions of
Service” (D.98-03-072, App. C). SCE asserts that in cach of the three scenarios,

the section reads as if the UDC may disconnect service for ESP charges.
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SCE's second recommendation is to delete language which appears
at page 100 of D.98-03-072. SCE states that the following language should be
deleted because the sentences imply that the UDC may disconnect service for an
ESP:

“We have adopted procedures which allow the UDCs to
disconnect service to a customer if the customer fails to pay
any portion of the electricity bill. These disconnection

procedures are sufficient to ensure that custonters pay their
electricity bills in a timely manner.”

2. Discussion

SCE's first proposed amendment has merit in light of what is

contained in the “Service Disconnections And Ré-&onnecti_(ms” section in the -
direct access tariff that was adopted ins 1).97-10-387. (0.97-10-087, App. A) As-

written, the “Description Of Terms And Conditions Cf Secvice” which appears in . -

Appendix C of D.98-03-072, could leave one with the impression that the UDC
can disconnect service if the customer faifs to pay the ESP charges. To conform
the “Description Of Terms And Conditions Of Service” with the applicable direct
access tariff provisions, the language describing the three billing scenarios should

be changed to the following:"

“(1) You, the customer, will receive a single bill from us for all
of the electric utility’s charges and for our charges. Should
you owe any past due amount on your bill, we are responsible
for collecting that past due amount from you. If you fail to
pay any past due amount, we may transfer your electric
service back to the electric utility, who may then disconnect
your electric service for non-payment of the electric utility’s
charges incurred after the transfer. If your electricity is

" The additional language is indicated by underlining.
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disconnected, you may be obligated to pay a disconnect fee to
the electric utility. In order to reestablish electric service, you
may have to pay a reconnection fee and post a deposit with
the electric utility. (2) Although you, the customer, will be
purchasing electricity from us, we will arrange to have the
electric utility send you a single bill for the electric utility’s
charges and for our charges. Should you owe any past due
amount on your bill, the electric utility is responsible for
collecting any past due amount from you. If you fail to pay
any past due amount owed to the electric utility, the electric
utility may then disconnect your service. If you fail to pay any
past due amount owed to us, we may transfer your electric
service back to the electric utility, who may then disconnect
your electric service for any unpaid aniount owed to the
electric utility. If your electncnty is disconnected, youmaybe . .
obligated to pay a disconnect fee to the electric utility. In
order to reestablish electri¢ service, you may have to pay a
reconnection fee and post a deposit with the electric utility.

(3) You, the customer, will be re receiving a separate bill from the
electric utility torits charges, and a se 2arate bill from us for
our charges. Should you owe any past due amount on the
electric utility’s bill, the electric utility is responsible for
collecting any past dua amount from you. Should you owe
any past due amount on our bill, we are responsible for
collecting any past due amount from you. If you fail to pay
any past due amount owed to the electric utility, the electric
utility may then disconnect your service. If you fail to pay any
past due amount owed to us, we may transfer your electric
service back to the electric utility, who may then disconnect
your electric service for any unpaid amount owed to the
clectric utility. If your electricity is disconnected, you may be
obligated to pay a disconnect fee to the electric utility. In
order to reestablish electric service, you may have to pay a
reconnection fee and post a deposit with the electric utility.”

We believe that the above revisions help clarify under what kind of
circumstances service can be terminated to the customer. Appendix C of

D.98-03-072 should be modified as described above.
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SCE’s second proposed amendment is to delete two sentences which
appear at page 100 of D.98-03-072. We have examined the two sentences, and the
context in which they were written. Although the two sentences snpp'oﬂ the
Commission’s reasoning for not permitting the installation of s'elf-limiting
meters, the first sentence suggests that the UDC cm)lcl terminate service if ih_e |

_ESP charges are not paid. We will anOpt‘ the suggestion 'of'SCE and modify
D.98-03-072 by deleting the following sentences Wthh appear in the second full
paragraph at page 100 of that decnsmn‘ : '

"We have adopted procedures which allow the UD(‘s to
disconnect service to a customet if the customér fails to pay
any portion of the electncnty bill. These disconnection
procedures are sufficieat fo ensure that ¢ customers pay their
electnclty bllls in a tm ely rnan.ler "

1. Position Of The Partiés"

D.98-03-072 at'page 82 states:

“In the context of the rlght to cancel provwlon, the thnrd party
verification process, and the Section 394.5 notice, the customer
should have [the] right to cancel without penalty three days
after the third party verification, or three days after receipt of
the Section 394.5 notice, whichever is later.”

Green Mountain points out that the above provision imposes a
requirement on the ESPs that differs from what the Commission adopted in

D.97-10-087.
In D.97-10-087, the Commission adopted the following:

“a DASR shall not be submltted to the UDC until three days
after the verification required under Public Utilities Code
Section 366.5 has been performed. Itis the responsibility of
the ESP to ensure that the requests of the re31denhal and small

.92.
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commercial customers to cancel service pursuant to Public
Utilities Code Section 395 are honored.” (D.97-10-087, App. A,

- §E(6)(@))
The direct access tariff adopted in D.97-10-087 also provides:

“if a customer cancels an agreement pursuant to Public
Utilities Code Section 395, a DASR shall not be submiitted for
that customer. If a DASR has already been submiitted, the
submitting party shall, within 24 hours, direct the UDC to
cancel the DASR.” (D.97-10-087, App. B, § E(6)(B).)

Green Mountain requests that the Commission clarify D.98-03-072
" by preserving the requirements that were adopted in D.97‘10-087; i.e, allow ESPs
to submit DASRs three déys after thiid-pérty verification has been performed for
" a particular customer. Cttstqniéi‘g éh(;u_ld also ha‘#eia’hr a’d("‘li.t‘io}ial. périod of time- -
in which to cance! service m’iéf a ')ASR has been submitted, and before the. . .-
switch takes effect. o : ‘ ﬁ e T

Green Mountain contends that the requirements in D.98-03-072 are
likely to cause an unnecessary delay in the provi sioning of an ESP’s service to its
customers because, in most inétances, the third-party verification will occur:
before the customer receives the Section 394.5 notice. If the ESP has to wait until
after the customer’s receipt of the Section 394.5 notice to submit the DASR, this
m;ay delay the beginning of service to that custoner by the ESP.

Conclusion of Law 52 of D.98-03-072 also requires that the Section

394.5 notice be provided to potential customers prior to the signing of any service
agreement or contract and the initiation of a DASR on the customer’s behalf, and

before any third party verification takes place. Green Mountain contends that

Conclusion of Law 52 is inconsistent with page 82 and Conclusion of Law 48 of

D.98-03-072. ‘
Green Mountain also contends that the new DASR submission

requirements are phrased in such a way that makes it nearly impossible for ESPs

-93-
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to ensure that they are complying. By preventing the ESPs from submitling
DASRs until the latter occurrence of verification or actual receipt of the Section
394.5 notice, the decision creates a situation in which an ESP may have no way of
knowing when it is permissible to submit a DASR.

Commonivealth states that the difficulty with the “after receipt”
requirement is that the ESP has no firm idea when the customer receives the
Section 394.5 notice. In order to implement this requirement, Commonwealth
tecommends that the Commission deem that a Section 394.5 notice is delivered
three days after mailing. Green Mountain suggests that the Commission |

con31der the provlstons in Code of Civil PrOCedure (cC P) Section 1013 as to when

oA customer should be deemed to have reccived notice.

" ORA support< Green Mountain’s pr0posal that CCP Set.hon 1013 be.

: usod If this code section was used it would allow a DASR to be. subm:tleu cight -

| ~ days after the ESP placed a Sechon 394.5 notice in the mail within California, and

if malled outside the state, after ten days.

Green Mountain suggests that if the protections in the direct access
tariff are not adequate, it could modify Section E(6) to clarify that customers can
cancel service after they receive the Section 394.5 notice and before service is
switched, while stili allowing DASRs to be submitted three days after the
third-party verification.

PG&E agrees with Green Mountain and the others that if an ESP had
to wait until after the Section 394.5 notice was received to submit the DASR, that
this could unnecessarily delay the DASR submission. PG&E recommends that
the Commission allow the ESPs to deem that the Section 394.5 notice is received
by customers on the third day after the ESP has mailed the notice, |

SDG&E points out that D.98-03-072 needs to be clarified with respect

to a customer’s right to cancel when there is no written agreement. SDG&E
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contends that the text at page 81 of the decision and Finding of Fact 100 need to
be changed to reflect the text at page 82 and in Conclusion of Law 48.

2. Discussion

We have reviewed the various passages in D.97-10-087 and
D.98-03-072 as suggested by the parties. There is a need to clarify when a DASR
can be submitted (see Section 366.5), when a customer can exercise its right to
cancel pu_rsuant. to Section 395, and when the Section 394.5 notice must be made
available to potential customers. The changes below are self—e'xplanéltory, and
| help clarify the interaction of all three code sections. The changes also
incdrporate the suggestion that instead of basing the right to cancel on “three
days after receint of the Section 394.5 notice, that the time petiod be calculated - -
using five business days after the mailing or provisioning of the nutice. We:

decline to a.;foiit the suggestion that the right to cancel be: cal-cula'ted using; the -

time frame in CCP Section 1013. The use of that provision to catculate when a

custon:r has the right to cancel the contract could unnecessarily delay the
submission of a DASR. The “five business days” should provide sufficient time
for a customer to receive and review the Section 394.5 notice and decide whether
the ESP contract should be cancelled.

| Accordingly, D.98-03-072 should be modified by making the
following changes. In addition, the direct access tariff provisions that were

approved in D.97-10-087 need to be conformed to reflect the above modifications.
The last paragraph on page 81 of D.98-03-072 should be
deleted.

The first paragraph on page 82 of D.98-03-072 should be
deleted and replaced with the following;
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“Section 395 provides as follows:

“(a) In addition to any other right to revoke an offer,
residential and small commercial customers of electrical
service, as defined in subdivision (h) of Section 331, have
the right to cancel a contract for electric service until
midnight of the third business day after the day on which
the buyer signs an agreement or offer to purchase.

“(b) Cancellation o¢curs when the buyer gives written
notice of cancellation to the seller at the address spec:fled
in the agreement or offer.

”(c) Notice of CanCellatig')n; if given by mail, is effective
when deposited in the mait properly addressed with
postage prepaid.

*{d) Notice of cancellation given by the buyer need not take ,
the particular form as prov:ded with the contract ot oifer to
purchase and, however eXpressed, is effective if it inudicates
the intention of the buyer not to be bouad by the contract.”

“The right to cancel provision is calculated using the ‘day on
which the buyer signs an agreement or offer to purchase.’
When a customer physically signs a written agreement or
offer, the calculation of the time period of when a customer
can cancel the contract without a cancellation fee or penalty
does not present a problent. Under those circumstances, the
Section 394.5 notice will probably be provided to the customer
when the written agreement is signed.

“The calculation of the right to cancel date becomes more
problemati¢ when the ESP’s solicitation and the subsequent
verification process occurs entirely by telephone, Insucha
scenario, the customer does not sign a written agreement or
offer. Instead, the ESP takes down the relevant information
over the telephone, and the subsequent verification process
provided for in Section 366.5 acts to confirm the customer’s
change.
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“The telephone solicitation and verification also presents a
problem with respect to the Section 394.5 notice. As discussed
later in this decision, this notice is to be provided to the
potential customer ‘prior to the commencement of service.” In
practice, this probably means that the ESP will mail or
transmit the notice to the potential customer after the
customer has agreed to switch, or after the verification process
has taken place. As discussed later, the Section 394.5 notice is
designed to inform the potential customer of the price, terms,
and conditions of service, including the customer’s right to
rescind the contract pursuant to Section 395. Thus, the
Section 394.5 notice affects the date upon which the right to
cancel is calculated, as well as the timing of when a DASR can

be submitted. ‘

“In the context of the right to cancel provision, the third party
verification process, and the Section 394.5 notice, & residential
or small commercial customers who is solicited by an ESP
over the telephone should have the right to cancel-a coniract
for clectric service without penalty or fee until reidnight of the
third business day after the third party verification or other
procedure provided for in Section 366.5 has occurred, or until
midnight of the fifth business day after the mailing or
provisioning of the Section 394.5 notice, whichever is later.
That is, when there is no signed written agreement, we
conclude that the date on which the verification process is
completed or the date on which the Section 394.5 notice is
mailed or furnished, whichever is later, triggers the right to
cancel provision under Section 395. Such timing preserves the
right of the residential or small commercial customer to cancel
service, when there is no signed written agreement, without
penalty in accordance with Section 395.

Section 366.5 states that there can be no change in the
aggregator or supplier of electricity for residéntial or small
commercial customers until the verification process provided
for in that section has been completed. That means a DASR
cannot be submitted to the UDC by the ESP until after
midnight of the third business day after the verification
required under Section 366.5 has been completed. However,

-97-
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since the Section 394.5 notice is designed to inform potential
customers of one’s right to rescind the contract pursuant to
Section 395 (Section 394.5(a)(3)), a DASR should not be
submitted until the Section 394.5 notice has been provided to
the customer. Thus, a DASR should not be submitted to the
UDC by the ESP until after midnight of the third business day
after the verification required under Section 366.5 has been
completed or until after midnight of the fifth business day
after the mailing or provisioning of the Section 394.5 notice,
whichever is later. The ESPs shall be required to keep
accurate records of when the Section 394.5 notice was mailed
or provided to the prospective customer, and such records
shall be made available to the customer and to thc
Conumission upon request.

“The above DASR requirement should apply to solicitations in
person, as well as by telephone. Tiiis DASR subinission policy
is consistent with our interpretation of Sections 356.5, 394.5
and 395. The direct access tariff provisions in Sections E.(6)
and G of Appendix A of .97-10- Gt-i nouha be confermed to
reflect the above discussion.”

The right to cancel language which appears at pages 1 and 8 of
Appendix C of D.98-03-072 should be changed as follows. The fourth paragraph
in the “Summary” portion of Appendix C should be deleted and replaced with

the following paragraph:

“You have the right to cancel any contract for electric service
without fee or penalty until midnight of the third business day
after the day you signed the contract. If no contract is signed,
you have the right to cancel any agreement for electric service
without fee or penalty until midnight of the third business day
after the third party verification or other procedure provided
for in Section 366.5 has occurred, or until midnight of the fifth
business day after the mailing or provisioning of the Section
394.5 notice, whichever is later.”
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The paragraph which appears in the “Notice Of Your Right To
Cancel” on page 8 of Appendix C should be deleted and replaced with the
following paragraph:

“You have the right to cancel any contract for electric service
until midnight of the third business day after the day you
signed the ¢ontract. If no contract is signed, you have the
right to cancel any agréement for electric service until
midnight of the third business day after the third party
verification or other procedure provided for in Section 366.5
has occurred, or until midnight of the fifth business day after
the mailing or provisioning of the Section 394.5 notice,
whichever is later. You must give us, at the address specified
on page 1 of this notice, written notice of your desire to cancel.
No fee or penalty may be imposed against you {or exercising
your right to cancel within’ tlus hme permd (Publtc Utilities
Code Section 395.)” Lot

The third full paragrap-}il;\;};!ch.app‘ rars «t page 86 of D.98-03-072

should be deleted and réialaécil with the following:

“The other issue raised by Sectton 394.5 is when the notice
should be made available to prospective customers.

Section 394.5(a) states that this notice is to be made available
to a potential customer ‘prior to the commencement of
service.! We interpret that phrase to mean that the ESP shall
deliver the notice to the potential customer prior to the
initiation of a DASR on the customer’s behalf. Such a
requirement nmakes sense because the notice is to inform the
‘potential customer’ of the price, terms, and conditions of
service. This is also consistent with our interpretation of
Sections 366.5 and 395, and what should occur if a customer is
switched and verified entirely by telephone. Thus, this
requirement will provide a potential customer with the
opportunity to review the price, terms, and conditions of
service before the customer is switched to a different electric
provider.”
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Finding of Fact 100, which appears at page 119 of D.98—03~072 should

be deleted and replaced with the following new Findings of Fact:

103. Section 395 provides that residential and small
commercial customers have the right to cancel a ¢ontract for
“electric service until midnight of the third business day after
- the day on which the buyer signs an agreement or offer to
purchase. :

“104. The right to canCel provns:on is calculated usmg the day
on Wh[Ch the buyer signs an agreement or offer to purchase

105. ‘_Telephon_e solicitations by an ESP of p_ote_nual customiers
do not result in signed written agreements or offe'rs E '

. *106. The Section 3945 ﬁohée affects the’ timing of whena-
DASR can be submitted, as well as the ddte uPon which the
right to canCel is ca]culated ‘-

"107. Qectlon 366.5 provides th at the @ can be no change inthe -
aggregator or suppher of eléctriéity for rusldential or small
commercial customers until the verification process provided
for in Section 366.5 has been completed.

“108. Section 394.5(a) provides that a Section 394.5 notice is to
be made available to a potential customer prior to the
commencement of service.”

_ Duc to the additional findings, the Findihgs of Fact beginning
with 101 and following, which appear beginning at page 120 of D.98-03-072
and followmg, should be renumbered as number 109 and following.

“Conclusion of Law 48 which appears at page 128 of D.98-03-072

should be deleted and replaced with the following new Conclusions of Law:

“50. No written agreement or offer to purchase, as :
contemplated by Section 395, is entered into when the ESP’s
solicitation and subsequent verification process occurs entirely
by telephone. ‘
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“51. In the absence of a sighed written agreement, the date on
which the verification process is completed, or the date on
which the ESP complies with the Section 394.5 notice
requirement, should trigger a customer’s right to cancel
pursuant to Seclion 395.

“52. In the absence of a signed written agreement, residential
and small commercial customers shall have the right to cancel
a contract for electric service without penalty or fee until
midnight of the third business day after,the third party
verification or other procédure provided for in Section 366.5
has occurred, or until midnight of the fifth business day after
the mailing or provisioning of the Section 394.5 notice,
whichever is later. -

“53. A DASR shall not be submitted to the UDC by the ESP

until after midnight of the third business day after the

verification required under Section 366.5 has been ¢completed,

or until after mldmghl ot the fifth business day after the :
mm]mg or promslomr.g of the Sbciion 394.5 notice, whichever - - -

“is later.”
Conclustons of Law 49, 50 and 51 which appear at page 128 of

D.98-03-072, should be renumbered as Conclusions of Law 54, 55, and 56.
Conclusion of Law 52, which appears at page 128 of D.98-03-072,
should be deleted and replaced with the following:

“57. The phrase “prior to the commencement of service’
should be interpreted to mean that the ESP shall deliver the
Section 394.5 notice to the potential customer prior to the
initiation of a DASR on the customer’s behalf.”

Conclusions of Law 53 and following, which appear beginning on
page 128 of D.98-03-072, should be renumbered beginning with number 58 and

following.
In order to make Ordering Paragraph 8.b) of D.98-03-072 consistent

with the modifications discussed above, the following phrase from that ordering
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paragraph should be deleted: “the signing of any service agreement or contract
and the.”

The UDCs shall have 30 days from the mailing date of this decision to
file appropriate advice letters to conform their direct access tariff provisions to
reflect the above modifications.

In their comments to the draft decision, Utility.cbm and Green
Mountain proposed that certain changes be made to reflect the use of the
Internet. We recognize that the Internet presents an opportunity for corﬁpanies
to streamline their costs. However, as presently written, Sé‘ctions 366.5 and 395

prescribe that certain procedures must be followed in order to verify a customer’s

~ change in electric prbvider, and fo cancel ana greement to enter into an electric

service contract. The chang,e:. suggested by Utility.com and Green Mountain
_:__ have the effect of altering thie ‘-pClelC language of those two code sections, and

therefore shall not be adoptcd at this time.”

H. Year 2000 Problem

In Resolution M-4792, which was adopted by the Commission on
November 19, 1998, the Commiission ordered all investor-owned utilities (IOUs)
subject to the Commission’s jurisdiction to provide information about the IOUs’
efforls regarding their readiness with respect to the Y2K problem.” The

resolution recognizes that:

“The Y2K problem, if not properly addressed, may affect the
financial contro}, customer and shipper service, billing, and load

® There is currently a bill (Senate Bill 1159) before the Legxslalurc which would amend
Section 366.5. Unlil such legislation is enacted, the Commission is bound to follow the
specific provisions of Sections 366.5 and 395.

* This resolution is available on the Commission’s web site at www.cpuc.ca.gov.
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forecasting systems, as well as the ability of the utilities to provide
utility services.” (Resolution M-4792, p. 2.)

‘With the restructuring of the electric industry, opportunities were created
for new market entrants, such as ESPs, MSPs, and MDMAs. In order to maintain
a level of control over meter installations and meter data, the Commission
adopted the approach that the UDCs and the ESPs would remain responsible for
meter installation, maintenance, and thé collection, transfer, and processing of
the meter data.” (See D.97-12-048, pp- 4-6.) Since customiers are free to choose an
ESP to supply them with electricity and meter-related services, it is important
that the Commission ensure that all ESPs, i.e,, those who serve medium and large
commercial and industrial custoners, and those who serve residential and small
~ commercial customérs,'aréiﬁgepe-ired for the Y2K problen: at all levels of |
interaction with the UDCs, S(f?;, and customers.

The Commtssioxn’s.jzuri;:dic':ion over ESPs is limited. ‘Since an ESP is not an
IOU, as contemplated in Resolutioﬁ M-4792, that resolution is not appiicable to
ESPs op‘eratin g in California. However, in the statu tory provisions addressing -
electric restructuring, customers “have the righi to choose their supplier of
electric power.” The Legislature declared that: “Reliable electric service is of
utmost im portance to the safety, health, and welfare of the state’s citizenry and
cconomy.” (Pub. Util. Code Section 330(d) and (g).) Since the ESPs are
supplying clectricity, and because reliable electric service is of utmost
importance, the Commission has an interest in ensuring that all ESPs in

California are ready for the Y2K problem. In addition, an ESP’s plans to deal

" Under the Commission’s decisions, the ESPs and UDCs are free to subcontract these
services to qualified MSPs and MDMAs.
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with the Y2K problem is reflective of the ESP’s technical and operational abilities
as well. _

We will therefore require all ESPs operating in California, regardless of
which customer classes they serve, to advise us of their Y2K readiness by
completing the “Year 2000 Program Asses$n1eﬁt Checklist & Survey For Electric
Service Providers,” which is attached to this decision aS'Appehdix A If the ESP
is required by the Securities and Exchange Commission (SEC) to report to the
SEC on Y2K issues, the ESP shall pr‘ovide copies to the Commission of all such
information it has provided to the SEC, as well as any future ihf(‘)rmeitibn that the

SEC may require. Each ESP shall also be requiréd to certify to the Commission,

no later than November 1, 1999, that all of its essential service delivery systems

are Y2K compliant or Y2K'feady. The ceitification shall also provide thatany

new systems, software, fma equlpment purchased or 1mplemented after the date

¢ of cerhflcahon will be Y2K compllant as well.

In order to apprise all ESPs operating in California of these Y2K
requirements, the Energy Division shall be directed to complle a list of all ESPs
operating in California. Should the assistance of the UDCs be needed to create
this list, the UDCs are directed to supply the necessary information so that the
Energy Division can compile the list. Once that list is completed, the Energy
Division shall mail each ESP on the list a letter describing their obligatidns to
comply with this decisfon as it relates to the Y2K problem, along with the Y2K
form. The Energy Division shall ensure that all of the ESPs on the list submit the
completed checklist and survey form (Appendix A) within 60 days from the date

the leltcr is mailed.

* With a few minor changes, Appendix A is essentially identical to Exhxbit 1 of Resolution
M-4792.
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In its comments to the draft decision, the CEC suggests that the
Commission publish the list of all active ESPs. The CEC states that such a list
would be helpful to the industry, the Board of Equalization, and the CEC. We
will direct the Energy Division to provide the list of all ESPs operating in
California, as compiled in accordance with the above discussion, to anyone who

requests such information.

hY

l Oth List

The opt-in list was the subject of discussion in D.97-10-031 and in
D.98-03-072. The opt-in list was the proposal of the CEC to establish a
confidential database of customers who wanted to be contacted by ESPs. Once. -
tha database was compiled, the proposal called for the database to besoldto .-

registeied E}Pb in good standing, public agencies, and electrical corporstiens.

We approved the concept of the cpt-in database in D.95-03-072. Flawever, - -
before incurring the costs to design and implement the opt-in database, the
Commission determined that the demand for such a product shoald first be
assessed. The Commission invited ESPs, public agencies, electrical corporations,
and energy efficiency providers, to submit letters to the Energy Division if they
were interested in the opt-in database. The Energy Division received one letter of
interest. Since D.98-03-072 noted that the UDCs’ estimated cost of developing the
opt-in database was $430,000 to $3.5 million, it is evident that the opt-in database
proposal should not proceed any further since the cost to implement the proposal

does not justify the limited interest in the database product.

J. Extension Of Reporting Requirements

In D.97-05-040 at page 30, the Commission directed the UDCs to submit a

monthly report to the Energy Division regarding their direct access
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implementation activities. This reporting requirement is scheduled to terminate
with the report ending for the month of June 1999. 7

The Energy Division has requested that this reporting requirement be
extended. The monthly reports have been invaluable for tracking the progress of
the direct access market, and for compiling statistics about the market. Since the
direct access market has only been operéfive for about one year, it is important
for the Commission to continue the gathering of this information while the
~ market is still developing Unless further extended by the Commission, we will
~ require the UDCs to continue subnuttmg the monthly report on their respective
direct access implementation achvntles through DeCember 31, 2000

LN

In addition to the mformatlon descnbed at page 30 of D. 97-0'3—040 the

| Energy Dwmon may develop addlhonal repOrhng requlrementb mr the monthly

, roporf as we.l as a coOMMon repomng format for the report.” If the mouthl:s

' report requires information about individual }«,SPs, itis the Comcmssmn s intent
not to disclose that kind of information to the publlc because it may contain
sensitive market share information. (See Cenerejl Order 66-C.) Pursuant to the
authority contained in Sections 581 and 584, the UDCs é_re directed to provide all

of the information that the Energy Division requires.

® The comments of PG&E and SCE to the draft decision suggest that the Energy Division
has repeatedly changed the format of the reporting requitements. It is our understanding
that the Energy Division staff have keépt the UDCs informed of the changes and have
worked with the UDCs to reach agreement on the format of the reports. We are confident
that any reporting requirements that the staff may develop will provide the Commission
with the necessary tools to analyze the emerging direct access market, and that such
requirements will not result in an undue burden on the UDCs. We therefore decline to
adopt the UDCs’ suggestion that any subsequent changes to the reporting requirements
only be made by way of a Commission decision.
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D.97-05-010 should be modified accordingly to reflect the extension of this
reporting requirement, and to allow the Energy Division to develop additional

DASR reporting requirements.

K. Metering And Billing Activitiés

The Commission took steps in D.97-05-039 to unbundle metering and
billing services. In the direct access tariff that was adopted in D.97-10-087, the
Commission set forth the tariff provisions governing the offering of metering and
billing services by ESPs. The metering tariff prqvisions‘\vefe further refined in

'D.97-12-048. In that decision, the Commiission directed the Executive Director to
determine which Commission division should handle the met_er' service provider
j (M‘ P} cer tlflcatlon process, ¢ and to “ensure that the aSsigned staft ;levé10ps the

_> m.ornal procedures necessary to effectuate the MSP C{’fh-h.xﬁﬂft process.”

{11.97-12-048, Ordering Pav. 2 p 5‘1) The Fnelrg)r Dw,smn was & .>igned the task

of developing the MSP cértification process..

As part of the Commission’s regulato:y oversight of the metering and

billihg functions, and as a follow-up to the MSP certification process, the Energy
Division should obtain metering and billing data from the UDCs which provides
the Commission with information about which entities are installing direct access
méters, and which entities are doing the billing of electrical services. This type of
information should be obtained for all customer classes. This information will
enable the Commission to determine how the unbundled markets for metering
and billing are progressing. The Energy Division shall be directed to develop a
monthly reporting format which captures the type of information described

above.” The Energy Division may also request additional information if it

" In its comments to the draft decision, the CEC suggests that the metering and billing data

Foolnote conlinued on next page
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determines the data would be helpful to gain a better understanding of the
market.

The UDCs are directed to provide this metering and billing dataon a
monthly basis. Unless extended by the Commission, these monthly reporting
requirements will terminate with the reports covering activities through
December 31, 2000.- 1t is the intent of the Commission to keep confidential any
data supplied by the UDCs which contain ESP-specific, MSP-specific, or end-use

customer-specific inforimation. (See General Order 66-C.)

Findings of Fact

1. On April 15, 1998, Edison Soutce filed a pehtlon to intervene and its

i _"omments on the propOsui pem.anent standards.
2. NWE filed a motior: ot Apnl 16, 1996 requcurmo permission to file its
" ‘romments one day out of time. I

3. NWE previously filed a petition to intervene on March 18, 1998. -

4. On May 4, 1998, Gregnlinling/ LIE filed a motion for leave to late-file their
reply comments. |

5. Greenlining/LIF incorrectly calculated the filing date for reply comments.

. 6. The draft decision was mailed to the parties in accordance with

Section 311(g).

7. On April 28, 1999, Utility.com filed a petition to intervene and attached its
comments to the draft decision.

8. On May 4, 1999, the CEC filed a motion requesting permission to late-file

its comments to the draft decision.

be reported in a particular format. We will leave itup to the Energy Division to develop
the specific reporting format.
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9. D.98-03-072 provided an opportunity for interested parties to file
comments in four discrete areas. ‘

10. The Commission has already considered some of the issues raised in the
comments and will'n()t revisit those issues.

11. The Commission, in accordance with SB 477, issued for comment in
D.98-03-072 its proposal for permanent financial viability standards and technical
and operational standards. N

12. There is no need to take official notice of the news article attached to
Greenlining/LIF’s reply comments because the Commission’s resolution of the
permanent financial viability standards does not rely on the contents of the

article.

13. The Commission proposed permarient firancial viability standards in

D.98-03-072. U

14. The starting d.eposi't'of $25,000 is not a burden when one considers how
much residential and small commercial customers could lose if an unscrupulous
ESP tries to take advantage of its customers or fails to perform.

15. The requirement that the ESPs post a deposit will help ensure that the ESP
has the financial resources to operate as an ESP, and that adequate recourse will
be available if the ESP fails to perform or if it defrauds its customers.

16. The varying security deposit amounts are consistent with Section 394(a)(9)
because it considers the number of customers the ESP is serving, and the
corresponding increase in the amount of electricity that the ESP provides.

17. The seccurity deposit amount should not bé increased beyond $100,000
because it is likely to act as a barrier to competition by increasing the cost of
doing business for ESPs, rather than to protect small consumers from deceptive,

unfair, or insolvent ESPs.
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18. The liability insurance approach does not provide an ESP’s customers with
adequate recourse.

19. The use of corporate guarantees or letters of credit would require the
Commission staff to evaluate the financial strength of the corporation
guaranteeing payment for the ESP, or the financial strength of the bank issuing
the letter of credit.

20. D.98-03-072 stated that the customer trust account could be used to satisfy

the cash deposit or bond requirement so long as the account is in the amount of

the required security deposit amount, and in a format approved by the
Commiission’s General Counsel

21. There are several reasons why the CommnSsmn should not order the UDCs
to transfer a customer’s elecl trlCltv dep051t to the ESP selected by the customer.

22. The use of either a f:om'l'ormam.o bond or payment bond should be
permitted so long as it affords protection to consumers and the form of t‘w bond. -
is acceptable to the ESP Registration Unit.

23. The Commission should not restrict itself at this time to specify the kind of
events that would trigger Commission action with respect to the security deposit.

24. Information reported to the Commission about the nuniber of kWh
supplied each month by an ESP should remain confidential.
~ 25. The Commission proposed permanent technical and operational ability

standards in D.98-03-072.

26. D.98-03-072 recognized that the execution of a UDC-ESP service agreement
is not the sole criterion for determining viability.

27. The UDC-ESP service agreement provides that each party is and shall
remain in compliance with all applicable laws and tariffs.

28. The summary of an ESP’s key technical and operational personnel,

together with the signed UDC-ESP service agreement and the SC agreement, are

-110 -
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designed to provide the Commission with a level of assurance that the ESP
possesses the necessary technical and operational abilities to operate as an ESP.

29. Those persons who are in charge of the overall technjcal and operational
aspects of the business, and those responsible for overseeing the day-to-day
activities related to the technical and operational aspects of the business, are to be
listed on item 16 of the ESP registration application form.

30. The information responsive to item 16 of the ESP registration application
form will provide Commission staff with an understanding about the scope of
the ESP’s operations, and whether the ESP’s key employees possess the necessary
technical and operational abilities. |

31. Section 18.1 of the UDC-ESP service agreement provides that the ESP shall
completely, accurately, and in a'timely manner account for each of its customer’s
" loads with an authorized SC, and that the UDC shall have complete access to the -
 load data provided to the SC by the ESP.

32. D.97-12-090 recognized that much of the customer usage information will
occur between the SCs and the ISO, and that regulatory jurisdiction over these
entities resides with the FERC.

33. The Commission should defer action on UFE issues until it has an
opportunity to address the UFE reports.

34. The Commission’s decisions regarding meter standards apply to all ESPs.

35. The fingerprint requirement serves a useful purpose by screening out
those persons who are planning to defraud customers.

36. The fingerprint requirement is not an undue barrier to entry given the
Legislature’s expressed intent to protect small consumers.

37. Section 394.2(a) provides that any consumer complaints against an ESP
operating in the service territory of the municipal utility are to be resolved

through the municipal utility’s consumer complaint procedures.

-111 -




R.94-04-031,1.94-04-032 ALJ/JSW/avs %

38. Requiring a registered ESP to report a change in telephone number or
address within five days of such a change will help protect consumers.

39. The proposal to allow a cash deposit to earn interést, and to return the
interest to the ESP on an annual basis, was not adopted in D.98-03-072 as partof
the interim standards for proof of financial viability. -

40. The proposed tracking system will permit the Commission to monitor
ESP-related problems, provide the COnimis_sion with information about potential
ESP problem areas, and provide background in_forniatidh should an ‘investigation
or other enforcement action take place.

a1. Section 394. 4(h) provndes that the Commission may adOpt additional
consumer protechon standards for residential and small commCeraa_l customers

which are in the public interest.
42, The UDCs should be peamltted to give out the te!ephone nurber of an.

ESP if the caller is complaining : about a parhcular ESP and does rot have the

ESP’s telephone number.
43. D.98-03-072 proposed that ORA develop a comparison matrix to allow

consumers to compare the service offerings of all registered ESPs.

44. D.98-03-072 ordered ORA to establish the procedures necessary to carry
out the requirements of Section 392.1(c), and to submit a report with its |
recommendations for cffectuating that code section. |

45. On October 16, 1998, ORA submiitted its report on its methods to
accomplish the consumer education mandates set forth in Section 392.1(c) and
D.98-03-072.

46. To make the comparison matrix more user-friendly and to provide
consumers with information about electric restructuring, the Commission’s web

site home page should provide appropriate links to ORA’s web site pages on

electric restructuring.
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47. The comparison matrix is a tool that can be used to help residential and
small commercial customers understand how to evaluate and make informed-
choices about competing electric service options.

48. Section 392.1(c) provides that ORA shall not make specific
recommendations or rank the relative attractiveness of specific service offerings
of registered providers of electric services.

49. Section 394.4 provides that the Section 394.5 notice shall be easily
understandable.

50. In Section 391, the Legislature expressed a need to simplify entry for ESPs
who serve large, sophisticated customers. |

51. For purposes of the exemption from the Section 394.5 notice requirement,.
the small commercial account must be in the name of the large customer, or in. .
 the name of an =ntity controlled by the large customer.

52. The exemption from the Section 394.5 notice requirement does not apply if
the ESP markets to or serves residential or small commercial customers as part of

its normal course of business activities.

53. D.98-03-072 invited comments on how the prices could be expressed in the

Section 394.5 notice in ways that provide consumers with sufficient information
to compare alternatives.

54. D.98-03-072 interpreted the “total price of electricity” to include all
recurring charges of both the ESP and the UDC.

55. D.98-03-072 interpreted the phrase “Separate disclosure of all recurring
and non-recurring charges associated with the sale of electricity” to mean that the
notice should contain a description and amount of each recurring and
non-recurring charge that the customer may be responsible for.

56. 1.98-03-072 directed the UDCs to cooperate with the ESPs to ensure that

all of the UDC's charges are accurately reflected on the notice.

- 13-
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57. The requirement that the ESP describe and list the amount of each UDC
recurring and non-recurring charge would force the ESP to determine what the
applicable UDC charges are in each of the UDC service territories in which it
provides direct access services.

58. If the ESP does not list the correct charge for each of the UDC’s electricity
charges, the cents-per-kWh disclosure and the estimate of the monthly bill would
be erroneous.

59. Allowing the ESPs to disclose the price of electricity using only their
charges still enables residential and small commercial consumers to compare and
select among similar electricily offerings on a standard basis.

-60. D.98-03-072 allowed price disclosure to be on a PX plus and PX méinus .

pricing basis. - .

61. Aswritten, the “Description Of Terms And Conditions Of Service,” whic:

- appearsin Appendix C of [)_.98-03-072; could:leave one with the impression that
the UDC can disconnect service if the customer fails to pay the ESP charges.

62. The two sentences which appear at page 100 of D.98-03-072 should be
deleted because it suggests that the UDC could terminate service if the ESP
charges are not paid.

'63. There is a need to clarify when a DASR can be submitted, when a customer
can exercise its right to cancel pursuant to Section 395, and when the Section
394.5 notice must be made available to potential customers.

64. Resolution M-4792 ordered all IOUs to provide information about the
" 10US’ efforts regarding their readiness with respect to the Y2K problem.

65. Since end-use customers are free to choose an ESP t‘o supply them with
electricity and meter-related services, it is important that the Commission ensure
that all ESPs are prepared for the Y2K problem at all levels of interaction with the

UDCs, SCs, and customers.
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66. The Legislature declared that reliable electric service is of utmost
importance to the safety, health, and welfare of the state’s citizenry and economy.

67. Since the ESPs are supplying electricity, and because reliable electric
ser\;ice is of utmost importance, the Commission has an interest in ensuring that
all ESP’s in California are ready for the Y2K problem.

68. The Commission approved the concept of the opt-in database in
D.98-03-072. |

69. The opt-in database proposal should not proceed any further since the cost
to implement the proposal does not justify the limited interest in such a product.

70. The monthly report to the Energy Division regarding direct access
implementation activities is scheduled to terminate with the teport ending for the
month of June 1999,

71. Since the monthly reports on direct access activities enable the

Commission to track the progress of the direct access market and to compile

statistics about the market, this reporting requirement should continue through

December 31, 2000. _

72. The Commission has issued several decisions which address the
unbundling of metering and billing services.

73. The Energy Division should obtain metering and billing data from the
UDC:s for all customer classes so that the Commission has information about

which entities are installing direct access meters and which entities are doing the
billing.
Conclusions of Law

1. The use of the term “financial guarantee bond” was intended to cover both

performance bonds and payment bonds.
2. The requirement of a UDC-ESP service agreement cannot be viewed in

isolation, but rather, it must be examined in light of the requirements imposed by

-115 -
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the agreement and the other kinds of information that a prospective ESP must
supply to the Commission.

3. The applicable laws and tariffs include all of the direct access-related
decisions and tariffs that the Commission has approved.

4. Since it is the FERC and the ISO lhat have responsibility over the SCs, the
Commission should defer to the ISO to develop solutions to any account
reconciliation problems that may exist between what is reported from the SCs to
the ISO.

5. The Legislature did not intend that a prospective ESP would have to

demonstrate that it can perform the day -to-day activities of an ESP before it could

- register with the Commission as an ESP.

6. SB 477 has delegated many of the detail of direct access to the governing

- boards of the municipal utilities.

7. There is nothing in Section 394.1{d) which precludes the Commission from
~ requiring that a registered ESP notify the Commission immediately of any
change in the telephone number or address.

8. The proposed permanent standards for proof of financial viability and
technical and operational ability, as set forth at pages 32 to 34 of D.98-03-072, and
_ asclarified in this decision, should be adopted.

9. D.97-05-040 and D.98-03-072 should be modified as discussed in this
decision.

10. Due to the evolving direct access market, the tracking by UDCs of
customer complaint calls about ESPs is in the public interest.

11. A complaint call should be narrowly construed to avoid labeling general
questions about an ESP from being marked down as a complaint,

12. The Energy Division and CSD should work with the RCR forum to

develop the general categories for the reporting of ESP complaint calls and the
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parameters on what type of calls should be tracked by the UDCs, and what kind
of information should be gathered from the customer. |

13. 1f a UDC underreports customer complaint calls about an ESP affiliate,
such action may be viewed as granting a preference ox;er a non-affiliated ESP in
violation of the affiliate transaction rules.

14. If a caller to the UDC is having a problem with an ESP, the UDC should be
directed to inform the caller that they should call the ESP directly or call the
Commission’s complaint line. '

15. The tracking and reporting of ESP complaint information by the UDCs,

and providing callers with the Commission’s complaint telephone line or the

ESP’s telephone number under the circumstances described in this decision, shall
not be construed as a violation of rule }V E. of the affiliate transaction rules as
adopted in D.97-12-088.

16. The issuc of cost recovery-for the tracking of custorner complaint calls
should be addressed in A.98-05-004, A.98-05-006, and A.98-05-015.

17. The activities which ORA plans to pursue, as described in its
October 16, 1998 report, should be approved because stich activities implement
the requirements of Section 392.1(¢) and D.98-03-072.

‘18. The phrase “easily understandable” should be interpreted to mean that the
notice must be displayed in a type size, and if used, on a paper stock, which
allows the average adult reader to be able to read the notice without difficulty.

19. An exception to the Section 394.5 notice requirement should be created for
those ESPs who incidentally serve small commercial accounts as part of an
clectricity supply contract with a medium to large commercial customer or
industrial customer.

20. The exemption from the notice requirement is consistent with Section 394.5

because the ESP is not offering electrical services to residential and small
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commercial customers except as incidental to the electricity conlréct with the
medium to large commercial customer or industrial customer.

21. The Commission should adopt the joint parties’ recommendation to permit
the ESP to list each bill component that makes up the UDC’s recurring and non-
recurring charges, along with a statement that the customer remains responsible
for those UDC charges and that the customer should refer to their UDC bill or to
the UDC to determine what the UDC rate is for each of those chét‘ges.

22. The Commission retains the flexibility to ¢onsider alternatives to the
cents-per-kWh disclosure if other information will provide the customer with
sufficient information to compare among alternatives on a standard basis. |

23. For the cents-per-kWh disclosure and the estimate of the total monthly bill,
an ESP should not be required to include the amount of the UDC’s recurring

charges in the disclosure or the estimate, but the E5P should be required to list . .

the UDC's recurring charges together with a statement that the disclosure an:d

estimate do not include the UDC’s recurring charges, and that the ¢ustomer
remains obligated to pay the UDC for those charges, and that the custonier can
determine the amount of the UDC's recurring charges by teviewing the UDC’s
bill or contacting the UDC.

24. When the pricing mechanism is based on PX plus and PX minus pricing,
the ESP need not include the charge for each recurring UDC electric charge, but
should be required to include the same sort of statements as required for the
cents-per-kWh disclosure,

25. D.98-03-072 should be modified in various places to reflect the
interpretation that an ESP is not required to specify the amount of all of the

UDC’s recurring and non-recurring charges.
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26. The changes which relate to electronic commerce, as suggested by
Utility.com and Green Mountain, are in conflict with the statutory language set
forth in Sections 366.5(b) and 395. _

27. Since an ESP is not an IOU, Resolution M-4792 is not applicable to ESPs.

ORDER

1. The April 15, 1998 petition to intervene of Edison Source is granted.

a. The Docket Office is directed to file the “Comments of Edison Source on
D.98-03-072 Opinion Reégarding Consumer Protection” as though it was
filed on April 15, 1998. :

. The March 18, 1598 pehhon to mtervene of New West Energy Corporation
is granted, and the Apri! 16 1998 motto d of New West Energy Corporahon is

grant( d

a. The Docket Office is difected to file “New West Energy Corporation’s -
Comments On Proposed Standards” as though it was filed on
April 16, 1998.

3. The May 4, 1998 motion of The Greenlining Institute and Latino Issues

Forum is granted.

a. The Docket Office is directed to file the “Reply Comments By The
Greenlining Institute And Latino Issues Forum On The Opinion
Regarding Consumer Protection” as though it was filed on May 4, 1998.

4. The petition to intervene that was filed by Utility.com on April 28, 1999 is

granted.

a. The Docket Office is directed to file the “Comments In The Above
Captioned Proceeding Regarding The Draft Decision Of AL] Wong
Mailed 4/8/99 by Utility.com” as though it was filed on April 28, 1999.




R.94-04-031, 1.94-04-032 ALJ/JSW/avs %

5. The May 4, 1999 motion of the California Energy Commission (CEC) to
accept its comments to the draft decision for late filing is granted.

a. The Docket Office is directed to file the “Comments Of The California
Energy Commission On Draft Decision Regarding Permanent
Standards, And Other Direct Access Related Issues” as though it was
filed on May 4, 1999. :

6. Decision (D.) 98-03-072 shall be modified as follows:

a. The first full sentence which appears at the top of page 18 of
D.98-03-072 shall be deleted and replaced with the following:

“In order to enable the background checks contemplated by the
legislation and to verify the accuracy of information supplied by

. registrants, we will require all ESPs to provide to the Commission
a full set of fingerprints of: (1) if a sole proprietorship, the
registrant; (2) if a partnership, all general partners; (3) if a
corporation, all corporat officers; or (4) if a limited liability
company, all members, managers and officers. Tne fingerprints
shall be performed by a law enforcement agency, or other person
which is qualified to provide fingerprint services. A person shall
be deemed qualified if he or she has completed a course of
instruction in the taking of fingerprints from a law enforcement
agency or a college or university. The ESP” registrant shall also
provide the name and address of the entity or person which
provided the fingerprint services, and the date on which the
service was provided.”

. The first three full paragraphs which appear at page 78 of D.98-03-072
shall be deleted and replaced with the following;:

“Several of the commenting parties suggested that the price of
electricity be disclosed on a cents per kWh, and that an estimate
of the monthly bill at various consumption levels be provided.
Section 394.5(a)(1)(A) now requires that the total price of
electricily be expressed on a cents-per-kWh basis. The total price
of electricity is to include the recurring costs of all related electric
services and charges. That would include the ESP’s markup and
any applicable local or state fees.
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“The difficulty with including “all’ electric services and chargesin
the “total price of electricity’ is that the ESP would be responsible
for having to determine the amount of each of the UDC charges.
Instead of placing this burden on the ESPs, the ESPs should be
permitted to disclose as their ‘total price of electricity” all of the
ESP’s recurring charges for electricity. In addition, the ESPs
should be required to state that the customer is also responsible
for paying certain recurring electricity-related charges to its
electric utility. A list of those charges is to be specified on the
notice. The notice should also state that the customer should
refer to its electri¢ utility bill or call the utility to determine the
amount of the electric utility’s charges.

“Thus, the “total price of electricity’ would refiect all of the ESI’s
actual electricity charges, as well as a statement that the customer
remains obligated to pay the electricity-related charges of the
electric utility. A list of those charges is to be specified on the -
notice. This type of disclosure is consistent with Section
324.5()(1){A), which provides that the Commission may consider
aiternatives {0 the cents-per-kWh disclosure. By 1equicing the
disclosure in this fashion, consumers will be provnde(l with
sufficient information to compare competing alternatives on a
standard basis. Except as noted below, all of the notices reguired
by Section 394.5 shall disclose the total price of electricity on a
cents-per-kWh basis in the format described in the preceding
paragraphs.

“If pricing is on a cents-per-kWh basis, the notice shall also
include an estimate of the total monthly bill at various
consumption levels for residential and small commercial
customers. The ‘total monthly bill’ should be mterprcted to mean

* that the ESP’s total monthly charges will be reflected in the total
monthly bill. Consistent with the above cents-per-kWh
disclosure, the ESPs shall also be required to state that the total
monthly bill does not include the electricity-related charges of the
clectric utility, that the customer should refer to its electric bill or
call the electric utility to determine the amount of the charges,
and the ESP shall provide a list of those UDC charges on the
notice.”
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. The following paragraph shall be inserted following the last paragraph
which appears at the bottom of page 78 of D.98-03-072:

“The PX pricing structure is to reflect all of the ESP’s recurring
electricily charges, as well as the above-described statement that
the customer remains obligated to pay the electric utility’s
charges, and that the customer should review its bill or contact
the electric utility to determine the amount of those charges.”

. The last paragraph which appears beginning at the bottom of page 79
and continuing on page 80 of D.98- 03-072 shali be deleted and replaced
with the following;:

“Section 394.5(a)(1)(B) requires that theie be a separate disclosure
of all recurring and non-recurring charges associated with the
sale of electricity. Appendix C contains an area where the ESP is
to list each recurring and non-recurring charge that the customer: . ...~
may be responsible for. For those charges imposed by the ESP,
tire amvounit of each recurring and non-recureing charge shall be
listed. Fer those recurring and non-recurring --harges imposed by
the electric utility, the notice shall state that the customer

renmtains responsible for those electric utility charges, and that the
customer should refer to their electric utility bill to determine the
clectric utility’s rate for each of those charges.” (Footnote 34
remains.)

. The last paragraph on page 81 of D.98-03-072 shall be deleted.

. The first paragraph on page 82 of D.98-03-072 shall be deleted and
replaced with the following:

“Section 395 provides as follows:

“(a) In addition to any other right to revoke an offer,
residential and small commercial customers of electrical
service, as defined in subdivision (h) of Section 331, have the
right to cancel a contract for electric service until midnight of
the third business day after the day on which the buyer signs
an agreement or offer to purchase.
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“(b) Cancellation occurs when the buyer gives written notice
of cancellation to the seller at the address specified in the
agreement or offer.

“(c) Notice of cancellation, if given by mail, is effective when
deposited in the mail properly addressed with postage
prepaid.

“(d) Notice of cancellation given by the buyer need not take
the particular form as provided with the contract or offer to
purchase and, however éxpressed, is effective if it indicates
the intention of the buyer not to be bound by the contract.

“The right to cancel provision is calculated using the ‘day on
which the buyer signs an agreement or offer to purchase.” When
a customer physically signs 4 written agreement or offer, the

_ calculation of the time period of when a customer can cancel the -
contract without a cancellation fée or penalty does ot presente . ..
prob.vm Under those circumstances, the Section 394.5 notive will
probably be provided to the cuqtomes when the written
agreement is signed.

“The calculation of the right to cancel date becomes more
problematic when the ESP’s solicitation and thie subsequent
vetification process occurs entirely by-telephone. In such a
scenario, the customer does not sign a written agreement or offer.
Instead, the ESP takes down the relevant information over the
telephone, and the subsequent verification process provided for
in Section 366.5 acts to confirm the customer’s change.

“The telephone solicitation and verification also presents a
problent with respect to the Section 394.5 notice. As discussed
later in this decision, this notice is to be provided to the potential
customer ‘prior to the commencement of service.” In practice, this
probably means that the ESP will mail or transmit the notice to
the potential customer after the customer has agreed to switch, or
after the verification process has taken place. As discussed later,
the Section 394.5 notice is designed to inform the potential
customer of the price, ternis, and conditions of service, including
the customer’s right to rescind the contract pursuant to Section
395. Thus, the Section 394.5 notice affects the date upon which
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the right to cancel is calculated, as well as the timing of when a
DASR can be submitted.

“In the context of the right to cancel provision, the third party
verification process, and the Section 394.5 notice, a residential or
small commercial customer who is solicited by an ESP over the
telephone should have the right to cancel a contract for electric
service without penalty or fee until midnight of the third business
day after the third party verification or other procedure provided
for in Section 366.5 has occurred, or until midnight of the fifth
business day after the mailing or provisioning of the Section 394.5
notice, whichever is later. That is, when there is no signed
written agreement, we conclude that the date on which the
verification process is completed or the date on which the Section
394.5 notice is mailed or furnished, whichever is later, triggers the
right to cancel provision ‘under Section 395. Stich tnmmg

" preserves the right of the'residential or small commecciat
<ustomer to cancel service, when there is no signed writtén
ageeement, without penalt) in dCCOl‘dallCe wnh bectmn 393.

“Seciion 366.5 states that therc can be no cha nge in the aggregator
or supplier of electricity for residential ov small cornmercial
customers until the verification process provided for in that
section has been completed. That means a DASR cannot be
submitted to the UDC by the ESP uatil after midnight of the third
business day after the verification required under Section 366.5
has been completed. However, since the Section 394.5 notice is
designed to inform potential customers of one's right to rescind
the contract pursuant to Section 395 (Section 394.5(a)(3)), a DASR
should not be submitted until the Section 394.5 notice has been
provided to the customer. Thus, a DASR should notbe
submitted to the UDC by the ESP until after midnight of the third
business day after the verificalion required under Section 366.5
has been completed or until after midnight of the fifth business
day after the mailing or provisioning of the Section 394.5 notice,
whichever is later. The ESPs shall be required to keep accurate
records of when the Section 394.5 notice was mailed or provided
to the prospective customer, and stch records shall be made
available to the customer and to the Commission upon request.




R.94-04-031, 1.94-04-032 ALJ/JSW/avs g

“The above DASR requirement should apply to solicitations in
person, as well as by telephone. This DASR submission policy is
consistent with our interpretation of Sections 366.5, 394.5 and 395.
The direct access tariff provisions in Sections E.(6) and G of
Appendix A of D.97-10-087 should be conformed to reflect the
above discussion.”

. The third full paragraph which appears at page 86 of D.98-03-072 shall
be deleted and replaced with the following;:

At
"“The other issue raised by Section 394.5 is when the notice should
be made available to prospective customers. Section 394.5(a)
states that this notice is to be made available to a potential
customer ‘prior to the commenceinent of service.” We interpret
that phrase to-mean that the ESP shall deliver the notice to the
potential customer prior to the mmation of a DASR on the
customer’s behalf. - Sticha vequirénient aakes sense because the
notice is to inform the ‘potential customer’ of the pnge» terms,
and conditions of service. This is also'consistznt with aur
interpretation of-Sections 366.3 and 395, and what should occur if
a customer is switched and verified ¢ntirely by telephone. Thus,
this requirement will prov1de a potential customer with the
opportunity to review the price, terms, and conditions of service
before the customer is switched to a different electric provider.”

. The followmg sentences which appear in the second full paragraph at
page 100 of D.98-03-072 shall be deleted:

“"We have adopted procedures which allow the UDCs to
disconnect service to a customer if the custonmer fails to pay any
portion of the electricity bill. These disconnection procedures are
sufficient to ensure that customers pay their electricity bills in a
timely manner.”

i. The following new Findings of Fact shall be added after Finding of Fact
89 at page 119 of D.98-03-072:

“90. The difficulty of including all of the UDC’s electric charges
in the “total price of electricity’ is that the ESP would be
responsible for having to determine the amount of each of the
UDC charges.”
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Finding of Fact 90, which appears at page 119 of D.98-03-072 shall be
deleted and replaced as follows and renumbered as Finding of Fact 91:

“91. If cents-per-kWh pricing is used, the electricity price
contained in the notice shall reftect the actual price which the ESP
will charge the customer and a statement that the customer
remains obligated to pay the electric-related charges of the
uDC.”

. The following new Finding of Fact shall be added following Finding of
Fact 94 which appears at page 119:

“96. The PX pricing structure is to reflect all of the ESP’s
recurring charges and the statement that the customer remains
obligated to pay the electric utility’s charges.”

The following new Finding of Fact shall be added following Finding of . :-
Fact 95 which appears at page 119: -

“98. The ESP shall ist the amourt ¢f each recittring and non-

recurring charge imposed by the ESP, and for those recurring and
non-recurring charges imposed by the UDC, the ESP shall list the
type of charges and inciude the appropriate statements that the
customer remains obligated to pay those UDC charges, and that
the specific amount of those charges can be determined by
looking at the UDC bill or contacting the UDC.”

. Finding of Fact 100, which appears at page 119 of D.98-03-072 shall be
deleted and replaced with the following new Findings of Pact:

103. Section 395 provides that residential and small commercial
customers have the right to cancel a contract for electric service
until midnight of the third business day after the day on which
the buyer signs an agreement or offer to purchase.

“104. The right to cancel provision is calculated using the day on
which the buyer signs an agreement or offer to purchase,

“105. Telephone solicitations by an ESP of potential customers do
not result in signed written agreements or offers.
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“106. The Section 394.5 notice affects the timing of when a DASR
can be submitted, as well as the date upon which the right to
cancel is calculated.

“107. Section 366.5 provides that there can be no change in the
aggregator or supplier of electricity for residential or small
commercial customers until the verification process provided for
in Section 366.5 has been completed.

“108. Section 394.5(a) provides thata Section 394.5 notice is to be
made available to a potential customer prior to the
commencement of service.”

. Due to the additional findings, the Findings of Fact beginning with 101
and following, which appear starting at page 120 of D.98-03-072 and
following, shall be reniimbered as number 109 and following. « : . -

. The following new Coftclusions of Lawshall be added following - - -
Conclusion of Law 45 which apyrears at page 128:

“46. Adisclosure whicki reflects ali of the ESP's actual
recurring charges, and a statement that the customer remains
obligated to pay the electricity-related charges of the electric
utility is consistent with Section 394.5(a)(1)(A) because
consumers will be provided with sufficient information to
compare competing alternatives on a standard basis.

“47. The estimate of the ‘total monthly bill’ should be
interpreted to mean that the ESP’s total monthly charges will
be reflected in the estimate, together with a statement that the
customer remains obligated to pay the electricity-related
charges of the electric utility.”

. Conclusion of Law 48 which appears at page 128 of D.98-03-072 should
be deleted and replaced with the following new Conclusions of Law:

“50. No written agreement or offer to purchase, as contemplated
by Section 395, is entered into when the ESP’s solicitation and
subsequent verification process occurs entirely by telephone.

“51. In the absence of a signed written agreement, the date on
which the verification process is completed, or the date on which

-127 -
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the ESP complies with the Section 394.5 notice requirement,
should trigger a customer’s right to cancel pursuant to Section
395.

“52. In the absence of a signed written agreement, residential and
small commercial customers shall have the right to cancel a
contract for electric service without penalty or fee until midnight
of the third business day after the third party verification or other
procedure provided for in Section 366.5 has occurred, or until
midnight of the fifth business day after the mailing or
provisioning of the Section 394.5 notice, whichever is later.

“53. A DASR shall not be subniitted to the UDC by the ESP until
after midnight of the third business day after the verification
required under Section 366.5 has been ¢ompleted, or until after
mldnight of tlie fifth business day after the mailing or

. provisioning of the Section 394 5 notice, whichever i is later

. ‘Conclusions of Law-49;, 50 asid 51, which appear atpaze128of = = .
12.98-03-072, shoul(l be: rem.mb *fed as Conclusions of Law 54, 5"\ .

and 56. °

. Concluston of Law 52 which appears at page 128 of D.98-03- 072 should
be deleted and replaced with the following: ,

“57. The phrase ‘prior to the commencement of service should
be interpreted to mean that the ESP shall deliver the Section 394.5
notice to the potential customer prior to the initiation of a DASR

on the customer’s behalf.”

. Conclusions of Law 53 and followiiig, which appear beginning on page
128 of D.98-03-072, should be renumbered beginning with number 58

and following.

. The following phrase shall be deleted from Ordering Paragraph 8.b) of
D.98-03-072: “the signing of any service agreement or contract and the.”

. The Electric Service Provider (ESP) Registration Application Formy,
which is attached to D.98-03-072 as Appendix A, shall be modified as
follows:
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(1} The first sentence in Item 20 of the ESP Registration Application
Form shall be deleted and replaced with the following:

“Has the registrant, or any of the general partners, or
corporate officers or directors, or limited liability company
members, managers, and officers, ever been convicted of any

felony?”

Item 21 of the ESP Registration Application Form shall be deleted
and replaced with the following: )

“Provide a full set of fingerprints of: (1) if a sole proprietorship,
the registrant; (2) if a parinership, all general partners; (3) if a
corporation, all c0rporate officers; and (4) if a limited liability
_company, all of the members, managers and officers. Use the
fingerprint cards included with this apphcahon Additional
* fingerpiint cards may be obtained from the Commission. Thie
fingerprints shall ve performed by a layr enforcement agency, or
othe¢ personavhich is qualified to provide fingerprint services. :
The E3Y registrart shall also provide the name and address of the - -
entity or person which provided the fingevprint services, and the
date on which the service was provided.”

The second to the last sentence which appears at the bottom of
page 6 of the ESP Registration Application Form shall be deleted
and replaced with the following”

“Any material ¢change in the information required by this form
shall be provided to the CPUC within 60 days, except for any
change in the ESP’s telephone number or address, which shall be
reported within five days of such a change. (P.U. Code Section

394.1(d).)”

v. The “Notice Of Price, Terms, And Conditions Of Service,” which
appears in D.98-03-072 as Appendix C, shall be modified as follows:

(1) In the section entitled “Summary,” which appears at page 1 of
Appendix C, the following passage shall be deleted:
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“Your total price of electricity is . cents per
kilowatt hour. [or if the ESP’s price is pegged to the PX
price, describe the pricing arrangement.] ”

The deleted passage at page 1 of Appendix C shall be replaced by
the following:

“Your total price of electricity is : <ents per
kilowatt hour. [or if the ESP’s price is pegged to the PX
price, describe the pricing arrangement.] As discussed
later in this notice, this price does not include the charges
that you are obligated to pay your existing electric utility.”

(3) In the “Summary” section at page 1 of Appendlx C, the followmg
passage shall be deleted: 4

“You have the right to cancel any contract for electric service until
‘midnight of the'third business day after the day you signed the -
contract, or if no contract is signed, from the date that your

agreement to sw:tch was verified.”

(4) “The deleted passage above relatmg to the ught t(: canrel shall be
replaced by the followmg‘ .

“You have the right to cancel any contract for electric¢ service without
fee or penalty until midnight of the third business day after the
day you signed the contract. If no contract is stgned you have
the right to cancel any agreement for electric service without fee
or penalty until midnight of the third business day after the third
party verification or other procedure provided for in Section
366.5 has occurred, or until midnight of the fifth business day
after the mailmg or provisioning of lhe Section 394.5 notice,
whichever is later.”

(5) In the section entitled “Your Total Price Of Electr:cnty,” the
following passages at page 3 of Appendix C shali be deleted:

“Your total price of electricity is cenis per
“kilowatt hour (kWh). This price is based on our anticipated
electricity costs and all recurring charges.

“Our recurring charges are for the following kinds of charges:

-130 -




R.94-04-031, 1.94-04-032 ALJ/JSW/avs %

”[{description of each recurring charge] [amount of the
recurring charge]) ‘ _

» [descrlptlon of each recurrmg charge] [amount of the
recurring charge]

“You will also pay recurring charges for services provided
by the electric utility and for legislatively mandated
charges. These charges are as follows:

”[description of each recurring charge] [amount of the
-recurring charge]

’ [desCrlptlon of each recumng charge] [amount of the
recurring charge]

“You may also have to pay us for the followmg
non-recurring charges: - * - . "z~ . .

_“[deseription and source of fach non- recurrmb cndrge]
fariount of the non-recurring c}-argn]

“[description and source of each non—rccunrmg chargs)
[amount of the non-recurring charge}”

The passages which have been deleted at page 3 of Appendlx Cc
shall be replaced with the followmg passages:

“Your total price of electrlcnty is __ceénts per
kilowatt hour (kWh). This prlte is based on our anticipated
electncnty costs and all of our recurring charges. In
addition to our total price of electricity, you must also pay
certain monthly charges to the electri¢ utility that serves
your area. You may also have to pay us for certain non-
recurring charges, The followmg isa descnphbn and the
amount of each of our recurring and non-recurring
charges:

“{description of each recurring and non- recurnng charge,
and the amount of each charge]

“As nlenhoned above, you ate also o‘ollgated to pay the
electric utility for certain recurring ¢harges for services
provided by the electric utility and for legislatively
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mandated charges. You may also have to pay the electric
utility for certain non-recurring charges as well. Below is a
listing of those electric utility charges. You should refer to
your electric utility bill or contact the electric utility to
determine the amount for each of those charges.

“[list each recurrmg and non-recu rrmg charge imposed by
the UDC]”

The following sentence which appears at the bottom of page 3 of
Appendix C shall be deleted:

“The following tables provide you with an estimate of your
monthly electricity bill based on the total price of electncnty
and your eshmated monthly usage

) The following sentence shall replace the sentence w htcb was
* deleted from the bottom'of page 3 of Appendix: C:

“The following tables:provide you: with an estirnate of your
monthly electricity bill based-on our tot tal prics of 2lecticity
and your estimated monthly usage. In addition to our |
price of electricity, you are also obligated to pay the electric
utility for certain recurring charges for services provided

by the electric utility and for legislatively mandated |
charges. You should refer to your electric utility bill or
contact the electric utility to determine the amount for each
of those charges.”

The following passages which appear at pages 4 to 5 of
Appendix C of D.98-03-072 shall be deleted:

“Our recurring charges are for the following kinds of
charges: :

"[descnphon of cach recurring charge] [amount of the
recurring charge] : .

“[description of each recurring charge] [amouni of the
recurring charge] _
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“You will also pay recurring charges for services provided
by the electric utility and for legislatively mandated
charges. These charges are as follows:

“[description of each recurring charge] [amount of the
recurring charge]

“description of each recurring charge] famount of the
-recurring charge]

“You may also have to pay us for the followmg
- non-recurring charges:

_ “[description and source of each non- recurrmg charge]
[amount of thé non-recurrmg charge)

“[description and source of each non- tecurrmg charge]
" [amount of ihe non-recurring charg 50]

(10) The above pac ages which haye. been -1e.e!ed atvages4 to 5 of
Appendlx C shall te replaced wsth the f(r"m.\’lnf pasages:

“This price is baced on our antrcngated electricity costs and
all of our recurring charges:: In addition to our total price -
of electricity, you must also pay certain monthly charges to
the electric utility that serves your area. You may also have
to pay us for certain non-recuiring charges. The following
is a description and the amount of each of our recurring
and non-recurring charges'

“{description of each recurring and non-recurring charge,
and the amount of each charge)

“As mentioned above, you are also obligated to pay the
electric utility for certain recurring charges for services
provided by the electric utility and for legislatively
mandated charges. You may also have to pay the electric
utility for certain non-recurring charges as well. Below is a
listing of those electric utility charges. You should refer to
your electri¢ utility bill or contact the electric utility to
determine the amount for each of those charges.

"{list each recurring and non-recurrlng charge imposed by
the UDC}”
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(11) On page 5 of Appendix C, the following sentence shall be deleted:

“The following tables provide you with an estimate of your
monthly electricity bill based on the total price of electricity
and your estimated monthly usage.”

(12) The following sentences shall replace the sentence whlch was
- deleted from page 5 of Appendix C:

“The following tables provide you with an estimate of your
monthly electricity bill based on our total price of electricity
and your estimated monthly usage. In addition to our
price of electricity, you are also obligated to pay the electric
utility for certain recurring charges for services provided
by the electric ulility and for leglslatnfely mandated
charges. You should refer to your electric utility bill or
contact the electric u‘tnhty to detem’une the amount for each
of those charges.”. :

,2557 R

(13) In the- "Descrlphon Of Ferps And Conditions of Servnce,” the -+ .-
language descnbmg the three billing scenavios, which starts at the
bottom third of page 6 and contirues to page 7, shall be deleted -

and rep!aced wnth the fohowmg

“[use the provision apphc..ble to your situation: (1) You,
the customer, will receive a single bill from us for all of the
electric utility’s charges and for our charges. Should you
owe any past due amounton your bill, we are responsible
for collecting that past due amount from you. If you fail to
pay any past dite amount, we may transfer your electric
service back to the electric utility, who may then disconnect
your electric service for non-payment of the electric utility’s
¢harges incurred after the transfer. If your electricity is
disconnected, you may be obligated to pay a disconnect fee
to the electric utility. In order to reestablish electric service,
you may have to pay a reconnection fee and post a deposit
with the electric utility. (2) Although you, the customer,
will be purchasing electricity from us, we will arrange to
have the electric utility send you a single bill for the electric

~ utility’s charges and for our charges. Should you owe any
past due amount on your bill, the electric utility is
responsible for collecting any past due amount from you,
If you fail to pay any past due amount owed to the electric
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~ utility, the electric utility may then disconnect your service.
If you fail to pay any past due amount owed to us, we may
transfer your electric service back to the electric utility, who
may then disconnect your electric service for any unpaid
amount owed to the electric utility. If your electricity is
disconnected, you may be obligated to pay a disconnect fee
to the electric utility. In order to reestablish electric service,
you may have t6 pay a reconnection fee and post a deposit
with the electric utility. (3) You, the customer, willbe -
receiving a separate bill from the electric utility for its
charges, and a separate bill from us for our charges.
Should you owe any past due amount on the electric
utility’s bill, the electrle utility is responsible for collecting

" any past due amount from you. Sheuld you owe any past

due amount on our bill, we are respensible for collecting

_ any past due amount from you. If you fail to pay any past
due amount owed 1o the eléctvic utility, the electric utility

~ may then disconuect your service. M you fail to pay any
past due amount owed !o s, we may transfer your electric
service back to the efectric utility, who may then disconnazt
your elecmc service for any unpaid amount owed to the
electric utlllty It your electricity is disconnected, you may
be obligated to pay 1 disconnect fee to the electric utility.
In order to reestablish electric service, you may have to pay
a reconnection fee and post a deposit with the electric
utility.”

(14) The paragraph which appears in the “Notice Of Your Right To
Cancel” on page 8 of Appendix C should be deleted and replaced
with the following paragraph:

“You have the right to cancel any contract for electric
service until midnjght of the third business day after the
day you signed the contract. If no contract is signed, you
have the right to cancel any agreement for electric service
until midnight of the third business day after the third
parly verification or other procedure provided for in
Section 366.5 has occurred, or until midnight of the fifth
business day after the ntailing or provisioning of the
Section 394.5 notice, whichever is later. You must gwe us,
at the address specified on page 1 of this notice, written
notice of your desire to cancel. No fee or penalty may be
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imposed against you for exercising your right to cancel -
within this time period. (Publi¢ Utilities Code Section 395.)"

7. The proposed permanent standards for proof of financial vi'abﬂity and
technical and operational ability, which were set forth at pages 32 to 34 of |
D.98-03-072 and as clarified by this decision, shall be adopted as the pér‘manent
standards for proof of financial viability and technical and 'ober'atidnal ability.

a. The permanent standards for proof of technlcal and operatlonal
ability shall be effective immedlately

The permanent standards for proof of fmancnal ablhty shall take
effect 90 days from today Until such time, the interim financial
standards ad0pted inD 98-03-072 remain in effect.

- (1) Under both the interim and permanent standards for proof of
' financial ablhty, a rcgisteted ESP is required to post the cash
deposit or bond-with the Ceramission before there is any
agreement on tha part of ar? sidential ot small commercial
éustomet to take servicé irom the ESP or before there is any
transfer of money from the customer to the ESP.

The Energy Dmsnon and the Information and Management
Services Division shall be directed to develop and implement the
procedures necessary to ensure that any cash deposits posted with:
the Commission as part of the ESP registration process earn
interest, and that such interest be returned to the ESP on an annual

basis.

(1) Since this provision was not adopted as part of the interim
financial standards, this provision shall be operative on a
going forward basis on the date the permanent financial
standards take effect.

8. The Energy Division shall do the following:

a.  The Energy Divislon is directed to make the Lhanges to the ESP
Registration Application Form, as specified in the ordering
paragraph 4.u. above, and to make these changes on the pertinent

“pages of the Commission’s web site. .
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b. The Energy Division shall determine whether a \\'orkshop should

be held to discuss the use of certain assumptions in the Section
394.5 notice and the methodologies for deriving the assumptions.

(1) If a workshop is ordered by the Energy Division, it shall be
held within 180 days from today, and a workshop report shall
be prepared and filed with the Docket Office and served on
the parties to this proceeding,.

(2) 1f a workshop report is filed, interested parties may file a
response to the workshop report within 30 days from the date
the report was served on the parties.

9. The Energy Division and the Consumer Services Diviston shall meet with

the Regulatory Complaint Resolution (RCR) forum within 60 days from today -

to develop the parameters of What kmd of complaint calls should be tracked ;

by the UDCs and how the ralls x:m im categorized for repotting purposes.

B

The (‘ommlsam staff m4y hold a workshop te sclicit inbut from
others as to wnat the’ parameters and reporting categoms should

- be. ¢

The parameters and reporting catégories shall be developed based
on the Commission’s guidelines which were set forth in D.98-03-
072 and in this decision.

(1) The UDCs are directed to inform all callers complaining about
an ESP that they should call the ESP directly, or call the |
Comniission’s complaint telephone number. If the caller
complaining about the ESP does not have the ESP’s telephone
number, the UDC shall provide the caller with the ESP’s
telephone number.

(2) The UDCs have no obligation to arbitrate, resolve, or remedy a
customer complaint against an ESP.

The RCR forum, with the cooperation of the UDCs, shall draft the
proposed parameters and reporting categories, and their
recommendation for implementing the monitoring system, and file
a report on the RCR forum'’s proposed recommendations with the
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Docket Office and serve the report on the service list within 100
days from today.

(1) Interested parties may respond to the report by filing a
response within 20 days from the date the reportis served.

The Commissioner assigned to direct access shall be delegated the

. authority to determine what monitoring parameters and reporting
categories shall be used to track complaint calls about ESPs, and
when the monitoring system shall be implemented by.

(1) The assigned Commissioner shall make this determination in a
ruling following the filing of thc RCR forum report and any
responses to that report.

. " Pacific Gas and Electric Company (PG&E), San Diego Gas &
Electric Company {SDG&E) and Southern California Edison
Company (SCE) shall implement the monitoring system using the -
adopted paramiters and reporting categories as directed by the |
iR ,ﬂomd “cinaissioner’s ruling. .

The Enzrgy Division and the Consumer Services Division shall also - -
develop and disseminate to the appropriate UDCs, a monthly

reporting form which captures lhe type of information that is being
monitored.

(1) PG&E, SDG&E and SCE shall submit a monthly report on the
appropriate form to the Energy Division and to the Consumer
Services Division beginning on a date to be determined in the
assigned Commissioner’s ruling, and on the 15th of every
month thereafter until the reporting requirement is terminated
by an order or ruling,.

Once the monthly reporting system is operational, the Energy
Division and the Consumer Services Division shall coordinate to
ensure that the complaints reported directly to the Commission are
being reflected to some degree in the monthly reports submitted by
the UDCs.
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10. The Executive Director shall direct the staff responsible for the
management of the Commission’s web site home page to provide appropriate
links to the Office of Ratepayer Advocates’ “Consumer Education” web page.

11. The activities that the Office of Ratepayer Advocates plans to pursue, as
described in its October 16, 1998 report, and which in¢ludes the ESP comparison

matriy, is approved. ; ,
12. The affected UDCs shall have 30 days from the mailing date of this

decision to file the appropriate advice letters to conforn their direct access tariff
provisions to reflect the above mOdificatibns to D.98-03-072.

13 All ESPs operating in California, regardless of which customer classes they
. serve, shall advlse the Comm15310n of their Year 2000 (Y 2K) readmess by

(1) completmg the atta -hed Appendlx A enhtled “Year 2000 I’rogram Assessment -

. Checkhst & Survey Por Llf“'h‘lc Service I’rovaders," (2 if apphcable, s wply
coples of all repurts lhat have been or will be furnished to the qe. urities and
Exehange Commission (SEC) in response to the SEC’s Y2K inquiries; and

(3) certify to the Commission no later than November 1, 1999 that all of the ESP’s
essential service delivery systems are Y2K compliant or ready.

a. The Encrgy Division is directed to compile a list of all ESPs operating in
California, and mail to each ESP on that list a letter describing their
obligations to comply with this decision as it relates to the Y2K
problem, and a copy of Appendix A.

(1) The Energy Division shall ensure that all of the ESPs on the list
submit the completed checklist and survey form within 60 days
from the date of the Energy Division's letter.

(2) The Energy Division shall provide this list to anyone who requests
such information.

. The UDCs are directed to supply the information necessary to allow the
Energy Division to compile a list of all ESPs operating in California.
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14. D.97-05-040 shall be modified to reflect that the Commission may extend
the monthly reporting requirement by the UDCs of their respective direct access

implementation activities beyond June 30, 1999,

a. At page 30 of D.97-05-040, the sentence which reads “This reporting
requirement shall terminate with the report ending for the month of
June 30, 1999” shall be replaced with the following:

“Unless otherwise extended by the Commission, this
reporting requirement shall terminate with the report ending
for the month of December 31, 2000.”

. The second sentence in Ordering Paragraph 5.e.(5) of D.97-05-040 which
reads: “This reporting requirentent shall terminate with the report
ending for the month of June 30, 1999 shall be deleted and replaced
with the following: '

”Unless otherwise extended by the Lommlsslon, this -
reporting requirement shall terminate with the repoit en de
for the month of December 31, 2000.”

. All UDCs shall continue to subniit to the Director of the Energy
Division a report containing the inforination described in .97-05-040
and as directed in this decision regarding the previcus month’s direct
access implementation activities.

. Unless further extended by the Commission, this reporting requirement
shall terminate with the report ending for the month of December 31,

2000.

. The Energy Division may develop additional reporting requirements
for the monthly report, as well as a common reporting format for the

report.
15. D.97-05-040, as previously modified by D.98-03-072, shall be modified as

follows:
a. Atpage59 of D.97-05-040, the following sentence shall be added to the

end of paragraph two:

“However, if the registrant changes its telephone nunib_ér or address, the
ESP shall notify the Commission in writing within five days of such a

change.”
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b. Atpage 95 of D.97-05-040, the following sentence shall be added to the
end of ordering paragraph 5.i.(1):

“Howevet, if the registrant changes its telephone number or address, the
ESP shall notify the Commiission in writing within five days of such a
change.”

. 16. Al UDCs are directed to provide the Energy Division with data regarding
the installation of direct access meters and the billing of electrical services in the
format required by the Energy Division. -

a. The Energy Division shall develop a uniform format for the monthly
reporting of data, and provide the UDCs with the reporting format.

b. The UDCs shall submit the report starting on the date specified by the
Energy Division, and untess further extended by the Commission, the
reporting requirement shall terminate with the report ending for the
month of December 31, 2000.

17. The exemption from the notice provided for in Public Utilities Code

Section 394.5 is adopted for those ESPs who serve small commercial accounts as
an incidental part of a contract to supply electricity to medium to large

commercial customers or to industrial customers.

a. This exemption shall not apply if the ESP markets to or serves
residential or small commercial customers as part of its normal course
of business activities.

This order is effective today.
Dated May 13, 1999, at San Francisco, California.

RICHARD A. BILAS
President

HENRY M. DUQUE
JOSIAH L. NEEPER
‘Comumissfoners
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Background
By prior decisions, this Commission has authorized Petitioner to provide

Interexchange Services throughout California on a resale basis (D.95-08- 028), to
provide local cxchange services as a competitive local exchange carrier (C LC
services) in the service territories of Pacific Bell (Pacific) and GTEC on a resale
basis (D.96-02-072), to provide CLC services in Pacific’s service territories as a

facilities-based carrier (D.97-11-028), and to provide CLC services in the service

territories of Roseville Telepﬁone Company and Citizens Telephone Company as

a facilities-based carrier (D.98-01-055). In D.97-11-028, we declined to authorize
Petitioner to provide CLC services in GTEC’s service territories as a facilities-
based carrier, notmg that concerns ralsed in Application (A.) 96-03-007 about
_ Southwestern Bell Communications Serwces (SBCS)3 facilities-based local
exchange entry into Pacific’s temtory nught eqmlly apply to Petitioner’s
facilities-based local exchange entry into GTEC's temtory Accordingly, the
Commission remanded A.96-12-047 to the assigned Administrative Law Judge
(ALJ) in order to receive comments on the effects that Petitioner’s facilities-based
local exchange entry into GTEC’s territory would have on GTEC. In D.98-02-028,
we granted Petitioner’s motion to withdravw its request for facilities-based local
exchange entry into GTEC's territory, and closed this proceeding.
On March 16, 1998, Petitioner asked the Commission to modify
D.97-11-028 to authorize it to provide Interexchange Services as a facilities-based

~ carrier throughout Catifornia. Petitioner noted that in D.97-11-028 and

3 By amendment, SBCS, a wholly owned subsidiary of SBC Communications, Inc.,
substituted itself as the applicant in A.96-03-007, subject to the sanmie commitments and
obligations made by and placed upon the original applicant, Pacific Bell
Communications.
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D.98-01-055, the Commiission has already reviewed and approved its showing of

managerial, financial and other qualifications to provide facilities-based CLC
Services. Moreover, the decisions included an environmental assessment of
Petitioner’s local exchange facilities. Those assessments, which resulted in the
issuance of Mitigated Negative Declarations, would cover the facilities Petitioner -
proposes to use to provide facilities-based Inte;'exchange Services. Petitioner
asserted that no further environmental assessment would be required to grant
this modification.

On April 15 and April 27, 1998, reiterating earlier potential anticompetitive
concerns, the California Cable Television Association (CCTA) and the Office of
Ratepayer Advocates (ORA), respectively, objected to the granting of expanded
authority to the extent that it would allow Petitioner to operate in GTEC’s
territory on a facilities-based basis. On Apri 128 and May 14, 1998, Petitioner
replied to CCTA’s and ORA’s objections and proposed a limitation to clarify the
nature of the facilities-based service that it intends to provide.t ORA suggested,
on May 21, 1998, that Petitioner make its proposed limitation consistent with the
facilities-based authority limitation contained in the proposed decision and
altqrnate order issued in A.96-03-007.5 On June 2, 1998, CCTA stated that it
would withdraw its objection to Petitioner’s request should the Commission

adopt the facilities-based authority limitation suggested by ORA.

1 Petitioner reiterated that while it had no immediate intention of renewing its
withdrawn request to enter GTEC’s territory on a facnlmes based basis, it wished to
reserve for the future the issues involved.

5 The revised alternate order, which retained the facilities-based authority limitation,
was issued as D.99-02-013 on February 4, 1999. | -
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Discussion
Petitioner specifically declared that for telecommunications services

originating from customers located within the geographic areas where GTEC is
the incumbent local eﬁcifange carrier, it will limit facilities to the construction of
tandem switches and other network elements that will permit it to offer common
features for both intraLATA and interLATA long distance telecommunication |
services. Petitioner further stated thatit would not construct intraLATA
transmission or end-office switéhiﬂg facilities in such geographic areas. Reply To
Office of Ratepayer Advocates’ Response To The Petition Of GTE
Communications Corporation To Modify Decision No. 97-11-028 at pp. 1-2.

However, we c0ncqr,)yith ORA that the wording of the limitation imposed
on Petitioner should be slightly modified: Thus, we shall proscribe Petitioner’s
construction of intraLATA transmission and em_l-office switching facilities within
the geographic areas where GTEC is an incumbent local exchange carrier
without further Commission approval. By so doing, the restriction we place on
Petitioner is consistent with the limitation that the C0n1n1issi611 placed on the
similarly situated SBCS in D.99-02-003. D.97-11-028 is modified as set forth
below.
Comments on Draft Decision

The draft decision of the AL} in this matter was mailed to the parties in
accordance with Pub. Util. § 311(g) and Rule 77.1 of the Rules of Practice and
Procedure. Comments were filed on May 3, 1999. No reply comments were
filed. We have reviewed the parties’ filed comments and taken them into
account, as appropriate in finalizing the decision.

Findings of Fact
1. Petitioner requests the Commission modify D.97-11-028 to authorize it to

provide Interexchange Services as a facilities-based carrier throughout California.
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2. In D.98 02-028, the Commission granted Petitioner’s motion to withdraw
its request for a certificate of public convenience and necessily to provide
- facilities-based local exchange service in the service arcas of GTEC.

3. In previous dccisiﬁns, the Commission has already reviewed and
approved Petitioner’s showing of managerial, financial and other qualifications

1o provide facilities-based CLC Services.

4. Petitioner declared that for telecommunications services originating from

customers located within the geographic areas where GTEC is the incumbent
local exchange carrier, it will limit facilities to' the construction of tandem
switches and other network elements that will permit it to offer common features
for both intraLATA and interLATA long distance telecommunication services.

5. Petitioner also stated that it will not construct intraLATA transmission or
end-office switching facilities within the geographic areas where GTEC is the
incumbent local exchange carrier. , :

6. In D.99-02-013, the Commission proscribed SBCS’s construction of
intraLATA transmission and end-office switching facilities in Pacific’s territory
without further approval.

Conclusions of Law

1. This petition to modify .97-11-028 should be granted with certain
restrictions consistent with that applied to the incumbent local exchange carrier
affiliate in D.99-02-013.

2. Petitioner’s showing of managerial, financial and other qualifications to
provide facilities-based CLC Services, including the environmental assessment of
its facilities, was reviewed and apprc‘:véd by the Commission; therefore, it is
unnecessary to analyze anew Petitioner’s qualifications to provide facilities-

based Interexchange Services.
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3. Because the modification involves the limited expansion of previously

approved service, this decision should be effective today.

ORDER

IT IS ORDERED that Decision (D.) 97-11-028 is modified as follows:

1. GTE Communications Corporation’s authority to provide facilities-based
telecommunications services throughout California is limited in GTE California
Incorporated (GTEC) franchise territory to construction of tandem switches and
other network elements that will permit GTE Communications Corporation to

offer common features for both intraLATA (Local Access and Transport Area)

and interLATA long distance services pursuant to the terms and conditions
outlined in D.97-11-028.

2.- GTE Communications Corporation is not authorized to construct

intraLATA transmission and end-office-switching facilities in GTEC's franchise
territory without further approval of the Commission.
3. Application 96-12-047 is closed.
This order is effective today.
Dated May 13, 1999, at San Francisco, California.

RICHARD A. BILAS
President

HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners




