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R~SOL!lT'!QN 

RESOLUTION ALJ-170. Establishes experimental rules and 
procedures to gain experience, where practicable, with 
management of Commission pl.-oceedings under requirements 
of SB 960. 

INTRODUcrION 

Senate Bill (SB) 960 (Leonard, ch. 96-0856) contains many 
requirements regarding how the Commission manages its proceedings. 
These requirements become effective on January 1, 1998. There are 
several reasons why the Commission, before the effective date, 
wants experience operating under these requirements. 

Most important, the Commission wants to improve the efficiency and 
accountability of its decisionmaking process, consistent with the 
legislative intent expressed in Section 1 of SB 960. This 
resolution takes specific steps to further the LegislatiVe intent 
that Corrmissioners be integrally and directly involved in 
supervising formal proceedings, and that Commissioners increase 
their attendance at hearings and other public events during 
proceedings. To the extent it has the authority to work toward 
such improvements before the effective date of SB 960, the 
Commission is anxious to do so. 

Further, the Commission is directed under the statute to make 
certain reports to the Legislature before the effective date of SB 
960. For example, under Section 11, the commission must make 
recommendations by March 31.{ .}.997 , regarding categorization of its 
proceedings, and must also 'report its procedures for dealing with 
those proceedings that may fit into mUltiple categories or that may 
change in nature over the course of hearings. Actual experience 
with a categorization process and the impacts of categorization 
choices would enhance the Commission's ability to make such 
recommendations and develop and refine such procedures. 

-1-



ALJ/KOT/bwg •• 

Moreover, the Commission understands that the Legislature intends 
the Commission to conduct an expe1-imental implementation of the 
changes required under sa 960. A period ,of fine-tuning is 
appropriate to enSU1-e, as far as possible, that a clear, 
consistent, and effective set of rules and procedures is ready for 
final adoption by the Commission as of the date that the 
requirements of, sa 960 become mandatory. 

Cowmission staff held a public workshop on November 25, 1996, to 
present and discuss aset.of draft experimental rules. A,revised 
draft was presented and d1scussed at a second workshop held on 
December 6. The draft was further revised and published on 
December 23 for additi.onal commel'lt. The expe'l-imental :t"ules 
appended to this :t-esolution bui.ld on these drafts but also 
incorporate many further revisions, taking into consideration both 
the feedback at the workshops and written comments filed in the 
Commission's p:t·ocedural rulemaking docket (R.84-12~028). 

The Commission is now ready to begin an experiment on or shortly 
after January 13, 1997, in which the :t-U les appended to this 
resolution will apply to a representative sample of proceedings. 
The sample will be selected fl-om identified candidate proceedings 
to reflect the range of proceedings before the Commission and to 
gain experience, as far as practicable, with all of the new . 
procedures contemplated by SB 960. The sample will be limited in 
order to minimize burden and inconvenience to stakeholders. The 
selection process will also include an opportunity for all those 
coricerned with a particular proceeding to object to inclusion of 
that proceeding in the experiment. 

Also, the Chief Administrative Law Judge is directed to prepare the 
appended rules for transmittal to the Office of Administrative Law 
for publication in the California Regulatory Notice Register. This 
will entail recasting the experimental :t-ulesas -"final" rules and 
also proposing changes to the Cormnission I s existing procedu:t"al 
rules. The goal is internal consistency in a single set of 
procedural rules that ultimately will apply to all Commission 
proceedings. such publication will start the notice-and-comment 
process leading to adoption into the Commission's Rules of Practice 
and Procedure (codified at Title 20 of the California Code of 
Regulations) of rules implementing SB 960 requirements. The final 
rules will include modifications to the experimental rules 
reflecting our experience during the experiment. 

Finally, the chief Administrative Law Judge and the Ceneral Counsel 
are directed to develop practice materials designed to assist 
decisi6nmakers and practitioners involved in this experiment. 
Th~se materials will include helpful exemplars (e.g., for scoping 
memos), and should also supplement the annotations in the 
experimental rules that cross-reference existing statutes and Rules 
of Practice and P:t"ocedure. 
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MAJOR BLEMRNTS OF THE EXPERIMENT 

creation of a Representative Sample 

The experimental rules for S8 960 implementation are not intended 
as l-ules of general applicability but rather as a meal'ls to gain 
experience for eventual implementation of such rules, and also to 
gather information for reports to the Legislature, the first of 
which is due March 31. 1997. A reasonable sample for these 
purposes should be fairly repl.·esentative of the breadth and kinds 
of proceedings before the Commission. Thel.-e is no magic number for 
the size of such a sample. We believe it need not exceed 100 
proceedings and could be as small as 50. Such a sample would 
constitute less than 1S% of the total proceedings typically active 
at the commission at any given time. 

The sample will consist of a mix of proceedings, including some 
proceedings that were filed before January 1, 1997, but have not 
yet gone to hearings. Our reasons for inclusion of some previously 
filed pl'oceedings will be discussed later· (see "Scope of the 
Experiment" below) ~ but we note hel.-e that both the selection 
process and other factors (such as applying only certain sections 
of the experimental rules to previously filed proceedings included 
in the experiment) should minimize any impact caused by theii
inclusion in the sample. 

The major sources for candidate proceedings will be utility 
applications and proceedings initiated by the Commission. There 
will also be an opportunity for complainants to offer to 
participate. The process for identifying candidate proceedings is 
as follows. 

Pacific Gas and Electric Company, San Diego Gas & Electric Company, 
Southern California Edison Company, Southern California Gas 
Company, Paci~ic Bell, and GTE California Inc. are each requested 
to identify 6-8 of their respective applications for possible 
inclusion in the sample. Of these applications, at least half 
would be upreviouslY filed," i.e., filed before January 1, 1997, 
but reasonably anticipated to stal.-t hearings in the first quarter 
of 1997. The remainder would be "new" applications, i.e., planned 
for filing early in 1997 (ideally, in January). An identification 
of an application as a candidate proceeding shOUld include the 
applicant's recommended categorization for the proceeding. 

We also ask the industry associations of· California public water 
utilities and long-distance companies to seek voluntary 
participation among their membership. About 2-4 applications from 
the members of each association, allocated between previously filed 
and new applications as above, would be adequate. Finally, any 
utilitY--large or small--could identify one of its applications for 
possible inclusion in the sample. As above, the identification of 
an application as a candidate proceeding should include the 
applicant's recommended categorization. These sources, 
cumulatively, shOUld provide some 40-50 candidate proceedings for 
the sample. 
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We anticipate about an equal number of candidate proceedings will 
come from pl'oceedings initiated by the Commission itself, e.g., 
through an order to show cause (ose) , or order instituting 
rulemaking or investigation (OIR or 011, respectively). Each 
Commissioner will identify 3-4 previously-filed proceedings from 
among those assigned to the Commissioner. Again, our intent is 
that such pi'oceediJ'lgs be drawn from those not yet heard but 
considered likely.to go to hearing in the first quarter of 1997, 
and that the Commissione'r will l.'ecommend a cat.egorization 
concurrent with identifying the candidate proceeding. 

Additional candidate proceedings needed to make up a re~resentative 
sample would be identified principally from ne\". pl.-oceedu'lgs 
initiated by the Commis~ion. Also, in new complaint cases, the 
complainant would be offered the opportunity to identify that case 
as a candidate proceeding. . 

We stress that the identification process described above results 
'only in a list of candidate proceedings for the sample. Parties 
will have an opportunity to provide cOmments and objections to (1) 
inclusion of a candidate proceeding in the sample, and/or (2) the 
propOsed categorization fOr the proceeding. 

Here is how the process would work, from identification of a 
candiQate proceeding to the final decision to include or exclude 
the proceeding for purposes of the experiment: 

previously Filed Applications. The identifying 
utility files and serves on all parties to the 
candidate proceeding its identification of the 
proceeding as candidate for the experiment and 
its proposed categorization. Parties have 15 
days to file and serve comments or objections. 
The assigned Commissioner issues a l.'uling on 
whether to inclUde the candidate proceeding in 

-the sample and, if so, the appropriate 
categorization. A ruling that includes the 
candidate proceeding in the sample is appealable 
to the Commission undel.- the procedures in Rules 
4.b and 4.c. 

previously Filed OSCs, ·OIIs, OIRs. The assigned 
Commissioner issues a ruling identifying a 
candidate proceeding and proposing a 
categorization. The ruling is appealable to the 
commission under the procedures in Rules 4.b and 
4.c. 

New Applications; New Complaints. The pleading 
initiating the proceeding identifies it as a 
candidate proceeding and proposes a 
categorization. The Commission preliminarily 
categorizes the proceeding and assigns it to a 
Commissioner and Administrative Law·Judge. A 
party's first responsive pleading (e.g., a 
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protest or answer) contains any comments or 
objections regarding inclusion in the sample and 
categorization. Where appropriate~ a prehearing 

. conference (PHC) is held. The asslgned 
Commissioner issues a ruling (after the PIlC if 
one is held) on inclusion of ~he candidate 
proceeding and ~ategorization. A ruling that 
includes the candidate ~roceeding is appealable 
to the Commission under the procedures in Rules 
4.b and 4.c. 

New OSCs, OIRs, OIls. The Commission order 
initiating the proceeding assigns it to a 
Commissioner and Administrative Law Judge, and 
indicates whether it is identified as a 
candidate proceeding and if so, the pl.-elimina.ry 
categorization. The first l"esponsive pleading 
of each pa.rtycontaihs any comments or 
objections regarding inqlusion in the sample and 
categorization. Where appropriate, a PHC is, 
held. The assigned Commissioner issues a ruling 
(after the PHC if one is held) on inclusion of 
the candidate proceeding and categorization. A 
ruling that includes the candidate proceeding is 
appealable to the co~~ission under the 
procedures in Rule 4.b and 4.c. 

For all candidate proceedings, an assigned' Commissioner's ruling 01." 
commission decision excluding the proceeding from the experiment is 
not appealable. The Commission would handle the ,proceeding under 
the otherwise applicable Corr~ission rules and procedures. 

The process we describe above will enable us to sift through the 
candidate proceedings and decide whether to include or exclude a 
given candidate proceeding based on considerations specific to that 
proceeding_ since the identification process should"produce about 
100 candidate proceedings, we can exclude a substantial number and 
still have a reasonable sample for the experiment. 

Issues in creating a Representative Sample 

Some workshop participants assert that the Commission can conduct 
this experiment only by either (1) adopting the experimental rules 
into our Rules of Practice and Procedure in the California Code of 
Regulations, or (2) receiving the consent of all parties to a 
candidate proceeding for that proceeding's inclusion in the 
experiment. We disagree. 

We emphasize that we will go through the entire process of adopting 
into the california COde of Regulations our rules implementing SB 
960 at such time as it is appropriate to adopt and put into effect 
rules of general applicability. Indeed, we are starting the 
adoption process concurrently with the experiment, and we 
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anticipate that the rules eventually adopted will draw heavily on 
the experimental £ul$s, with such changes and refinements as 
experience should teach us • . 
The Commission has ample authority, however, to apply rUles in 
addition to or in lieu of the Rules of Practice and Procedure ~here 
we find a need to do so for a particular proceeding or proceedings. 
A notable proceeding where this occurred was the reasonablen~ss 
review for the Diablo Canyon nuclear power plants, where we applied 
settlement rules that existed as a ruletnaking proposal but had not 
yet been adopted into the Rules of Practice and Procedure. Our 
decision in that proceeding was· sustained on appeal to the 
california supreme court. our ability to apply, in a specific 
proceeding, a set of rules still under development follows 
logically from the Commission's constitutional and statutory 
authority. 

section 2 of Article XII 6f the California constitution says in 
relevant par,t, "Subject to statute and due process, the commission 
may establish its own. procedures. If . Consistent with this . 
constitutional provision, Public Utilities Code §§ 701 and 1101(a) 
grant the Commission broad authority to conduct its proceedings and 
adopt such rules as are necessary and appropriate in the exercise 
of the Commission's power and jurisdiction. Nowhere does the 
constitution or the Public Utilities Code prevent the Commission 
from applying rules on a li~ited basis where the Commission has 
found a compelling need to do so. That such need occasionally will 
arise is acknowledged in Rule 81 of the Commission's Rules of 
practice and Procedure, which says in part that "In special cases 
and for good cause shown, the Commission may permit deviations from 
the rules." 

The circumstances of SB 960 and the experimental rules exemplify 
such a need. We intend to make every effort to satisfy both the 
letter and the spirit of SB 960, fully recognizing that the statute 
makes sweeping changes in many areas of Commission practice. Our 
understanding is that the Legislature wants us to conduct an 
experiment, and prudence dictates that we do. so. The experiment 
will enable us to spot and fix any major problems while we are 
dealing with only a small fraction of our caseload. Failure to 
conduct an experiment now will mean, in essence that the real 
experiment will start on January 1, 1996; when the requirements of 
SB 960 become mandatory for all 700-150 proceedings then active 
before the Commission .. 

Unlike the Commission's Rules of Practice and Procedure, which are 
intended to apply generally to the commissioil' S proceedings; the 
experimental r~les will apply only to individually selected 
proceedings, after a process in which we solicit and carefully 
consider any objections that parties to a candidate proceeding may 
have to its inclusion in the experiment. It is possible that a 
substantial number of candidate proceedings ultimately will be 
excluded, based on an approp).-iate sho'Ning of unsuitability. 
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\'ie will not treat lightly any party's objections to inclusion of a 
particular candidate proceed1ng, and we urge the cooperation of all 
stakeholders in makin~ this experiment meaningful. However, we 
cannot c()mrnit to a cr1terion whel"eby a candidate proceeding \"ould 
be excluded wherever a~y party ob1ects. C?mmission procedures, of 
necessity, do not requ1re for the1r effect1veness the approval of 
all part1es to Commission proceedings. Moreover, requirin~ all
party COllsent here would result in a clearly unl.'epresentat1ve 
sample, since the only proceedings left in the experiment would be 
those to which the application of the experimental rules is wholly 
uncontroversial. No meaningful results would he forthcoming from 
such a limited experiment. _ 

Scope of the Experiment 

Some workshop participants note that for the report to the 
Legislature due on March 31, 1997, SB 960 (Section 11) expressly 
seeks our recommendations on categorization of proceedings and on 
ways to deal with proceedings that (1) may fit into mUltiple 
categories, 01" (2) may change nature after hearings commellce. 
These participants suggest limiting the experiment to the 
categorization issues, thus ignoring sa 960's other proced'ul."al . 
reforms. We think that attempting to limit the experiment in this 
way would leave ,us without experience on the bulk of the reforms 
that become mandatory on January 1, 1998, and would not even 

~ produce meaningful data regarding categorization issues. 

Most of SB 960's procedural reforms are integrally related to or 
dependent on how a proceeding is categorized. To give informed 
recommendations to the Legislature, we need to understand and 
,experi~nce the impact of our categorization choices throughout the 
:proceedings ~hat we categorize. This is why we are trying to 
'implement, as part of the experiment, all of SB 960' s procedul."al 
reforms to the extent practicable. Further, we need to apply at 
least some of the reforms not only to new proceedings but also to a 
sample of proceedings filed before January 1, 1997, if we are to 
gain experience with many of the reforms Ce.g., those pertaining to 
proposed decisions and adjudicatory procedure) in time for that 
experience to be reflected in our recommendations to the 
Legislature. 

Theory on the precise boundaries between adjUdicatory, ratesetting, 
an~ quasi-legislative procedure needs to be put to a realistic 
test. But if we conduct an experiment in which the choice of 
category has no practical consequences, the experiment will have 
been an academic exercise. Moreover, no one will have an incentive 
to carefully consider categorization if the choice of category has 
no practical consequences. A limited experiment is unlikely to 
yieldmean~ngful information on, e.g., our process for categorizing 
and for allowing appeals on categorization. Thus, our experimental 
design calls for implementing the SB 960 procedul.'al reforms as 
broadly as practicable within the experiment. 
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DUration of the Experiment 

The pi.-ocess of identifying candidate pi-oceedings and deciding which 
to include should begin immediately, so that the sample will begin 
to take shape in January 1997. We hope to have a reasonable sample 
constituted before the end of February. When we are satisfied .that 
we have a representative sample, we will close the experiment to 
further candidates. 

In general, any proceeding included in the sample will be handled 
under the experimental rules to and including the fin~l order in 
the proceeding;· hbwevei-, if final rules implementing sa 960 are 
adopted, we expect that they would supersede the experimental rules 
from the effectiVe date of the final rules. Finally, we reserve 
the au~hority, wher~ ~h~ _ ch:~cum~ta~ce:s' of a i>r~ceeding so dic~ate, 
to mod1fy the exper1mental rules for purposes of that proceeding or 
to remove the proceeding from the experiment. 

- Even under the above timetable, we will have only a few weeks of 
practical experience under the experimental rules on which to base 
our March 31 report to the Legislature. At present l we contemplate 
submitting. a supplement to the March 31 report in order-to augment 
the data and cOnfh~m 01." revise--the tentative recommendations 
provided in the report. 

Categorization 

sa 960 defines three categories of Commission proceedings: 
adjudicatory, ratesetting, and quasi-legislative proceedings. For 
each category, SB 960 contains many procedural di,rectives. Much 
discussion at the workshops concerned how to categorize proceedings 
that do not fall clearly within any of the defined categories, or 
that might fall into more than one category. 

Workshop participants advocated at least four different approaches: 
(1) choose the most appropriate of the defined categories using a 
case-by-case analysis; (2) create more categories; (3) treat any 
problematic proceeding as ratesetting unless one of the other 
categories seems mOre appropriate; and (4) treat any problematic 
proceeding as quasi-legislative unless Olle of the othel.· categories 
seems more apPl.'opriate. 

We think the first two approaches are inappropriate for an 
experiment. Experience may teach us that case-by-case analysis or 
creating additional categories is feasible and desirable, but at 
this early stage we prefer to try to live with the categories the 
Legislature has given us rather than compounding the complexity of 
the categorization task without any clear benefit to doing so .. 
However, with respect to a p~oceeding that may fall into more than 
one category; oUr experimental rule-will allow parties to recommend 
picking.the mo~ts,!itablt;.category or dividing the suhj~bt matter 
of the proceed1ng 1nto different phases or one or more new 
proceedings. 
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The choice between the third and fourth approaches may well prove 
to be a tempest in a teapOt. In essence, they require only a 
preliminary c~tegorization that would be either changed or 
confil-med, based on our review of comments and objections. 
The preliminary categorization, if changed, likely-would have had 
only minimal impact on the handling of the proceeding. 

For the experiment, a proceeding that does not clearly fit into any 
of SB 960's defined categories will be conducted under the· rules 
applicable to the rate~etting catego~y unless and until we 
determine that the rul~s applicable toone of the other categories, 
or some hybrid of those rules, would be better suited to the 
proceeding. Ratesetting proceedings typically involve a mix of 
policymaking and factfinding relating to a pal-ticular public 
utility. Because proceedings that do not clearly f~ll within the 
adjudicatory or quasi-legislative categories likewise typically 
involve a mix of p6licymakiog and factfinding, we believe that 
ratesetting procedures are in general preferable for those . 
proceedings as well. 

Ex parte communications 

In.this experiment, we will implement as much of SB 960 as pOssible 
relative to the changes it makes in our ex parte communications 
procedure. Thus, the experimental rules reflect the statute's 
prohibitions and restrictions on ex parte communications in the 
defined categories of proceedings. 

For purposes of our experiment, we will permit ex parte 
communications on categorization issues, but require that they be 
reported (Rule S.b). 

We note that, separately, we have issued for COffllilent several 
proposals for changes to our current ex parte rules. With the 
exception of two provisions which are noncontroversial, involving 
the number of copies of ex parte notices that must be filed with 
our Docket Office and a requirement that any audiovisual materials 
used in a communication be made available, we do not intend to 
include these proposed challges in our experiment. We believe that 
the experiment should be limited to changes effectuated by SB 960. 

Some commenters argue that the language ill SB 960 stating that "ex 
parte communications shall be permitted (in quasi-legislative 
proceedings] without any restrictions" means that such 
communications need not be reported. Other commenters maintain 
that reporting in itself is not a restriction. We will not require 
reporting of ex parte communications in quasi-legislative 
proceedings. 

Fina~ly, the experiment will n<;>t include ~mple.mentation <;>f certain 
prov1s1ons ofSB 96Q that are 1nterrelatedwith changes 1n the 
Bagley-Keene Open Meeting Act. These changes do not become 
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effective until January 1, 1998, so implementation before that date 
would not be appropriate. 

Automatic Reassiqrtment of Administrative Law Judges 

SB 960 provides for two classes of "peremptory" challengas of the 
assignment of Administrative Law Judge. Fin~t, in adjudicatory and 
ratesetting proceedings, there are "unlimited" pe1-emptory 
challenges whenever the assigned Administrative Law Judge 
(1) within the previous 12 months. has served in an advocacy 
position at the Commission or has been employed by a regulated 
public utility, (2) has served in a ,representative capacity in the 
proceeding, or (3) has been a party to the proceeding. Second, in 
~ny adjUdicatory proceeding, SB 960 provides a peremptory challenge 
for all parties but limited to one-time-per-party in any given 
p1-oceeding. 

Our experimental rule implements these provisions by authorizing a 
petition' s'etting forth the basis for the peremptory challenge. The 
form of petition is adapted from COde of civil Procedure Section 
170.6 and the automatic reassignment procedure at the Workers' 
Compensation Appeals Board. The petitioner is not required to 
show, e.g., actual prejudice 01.- financial interest oil the part of 
the assigned Administrative Law Judge, and reassignment is 
automatic unless the petitioner in an adjUdicatory proceedJng is 4t violating the one-time-only limitation. 

·e 

Commenters disagree on whether the experimental rule shOUld provide 
one paremptory challenge per party per proceeding for ratesetting 
as well as for adjudicatory proceedings. Although the one-time
only peremptory challenge appears only in Section 8 of SB 960, 
dealing with adjudicatory proceedings, we will allow for purposes 
of tha experiment a modified version of that peremptory in 
ratesetting proceedings. The modification is intended to ensure 
that finality regarding the assignment of Administrative Law Judge 
is achieved early in the proceeding. 

commissioner Presence 

SB 960 contains various directives to the Commission regarding the 
presence of Commissionei-s during proceedings. For example, in a 
ratesetting proceeding. the assigned Commissioner must be present 
at closing argument, and any party to the proceeding may request 
the assigned commissioner's presence at a formal hearing or 
specific portion of a formal hearing. Also, in quasi-legislative 
proceedings. SB 960 reqUires the presence of the assigned 
commissioner for all formal hearings. Our experimental rules 
implement these directives. In addition, these rules further the 
goal that commissioners are directly involved. in the management of 
their proceedings, and that they increase their attendance at 
formal hearings and other public events during proceedings. 
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tn defining Ilpres~nt" or "presence, II _\'toe must balan?e comJ(cting 
factors. Commiss10nershave many and varied decis10nmaklng 
l-esponsibilities, including voting evel-y two weeks 011 numei-ous 
matters .in which they did not serve as "assigned Commissi.oner." 
These respOnsibilities encompass all of the Commission's business. 
Thus, Commissioners may be required to leave the hearing room on 
occasion to meet competing demands for their attention to 
commission business. 

The experimental rule strikes a balance between these 
responsibilities and the desire of the Legislature to foster more 
direct Commissioner involvement in the hearing process. The rule 
requires "physical attendance in the hearing room sufficient to 
familiarize the attending Commissioner with the substance of the 
evidence, testimony, or argument for which the Commissioner's 
presence is required or requested." It thus recognizes that the 
assigned Commissioner attending a he-ai-iriginay rt6t be continuously 
in the hearing room, but must spend sufficient time there to be 
familiar with the substantive record. F9l:' exal)lple, the assigned 
Commissioner need not be present for proceduralai-guments (such as 
some discovery disputes or arguments on procedural motions; and 
other "housekeeping ll matters) which do not implicate the 
substantive record. The experimental rule also allows Commissionel.
attendance from a remote location, e.g_, by teleconference, to the 
extent permitted by law. 

SB 960 requires that the number of days of Commissioner presence be 
tracked and presented in the proposed decision in proceedings 
subject to Sections 1701.3 and 1701.4. Furthermore, SB 960 
requires an annual report to the Legislature on the number of days 
that Commissioners presided in hearings. To that end, the Chief 
Administrative Law Judge will be responsible for tracking this 
commissioner involvement, including Commissioner attendance at oral 
argument. 

Decision of Presiding Officer in Adjudicatory Proceeding 

Until January 1, 1998, the Commission lacks statutory authority for 
the presiding officer's decision in an adjudicatory proceeding to 
become final without further Commission action. Therefore, during 
this experimental period the presiding officer's decision in 
adjudicatory proceedings in which there is neither an appeal nor 
request for l-eview will be placed on the Commission' s Consent 
Agenda for approval. This procedure will be unnecessary after 
January 1, 1998, when the provisions of SB 960 become operative. 

THERE~RB, IT IS ORDERED that the rules contained in the appendix 
to this resolution are adopted on an experimental basis effective 
on January 13, 1997. 
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Rul(' 3.3 Content 

A request for arbitration must contain: 

a. A statement of all unresolved issues. 

b. A description of the position of all parties to the negotiation on the unre~ 
soh'ed issues. 

c. A description of all issues discussed and r,~\oh'ed by the parties. 

d. Dir«t testimony supporting the requester's position. 

e. Documentation that the reque"st complies with the time requirements of 
the 1996 Act. 

Rule 3.4 Appolnbnent ot Arbitrator 

Upon receipt o( a request for arbitration. the Con'Urtisslon's President or a designee 
in consultation with the Chief Administrative Law Judge. shall appoint an Arbitrator to 
facilitate resolution of the issues raised by the tequest. 

RuJe 3.S Disc()very 

Discovery should be completed before a rtquest for arbitration is filed. For good 
cause. the Arbitrato,r or Administrative La~ Judge assigned to Law and Motion may 
compel response to a data tequest; in such cases. the response nonnally will be re
quired in three working days or less. 

Rule 3. 6 Opportunity to Respond 

Pursuant to Subsection "252(b)(l). any party to a negotiation which did not make the 
request for arbitration ("respondent") may file a response to the request with the Com
mission within 25 days of the request for arbitration. The response shall address each is
sue listed in the request and describe the respondent's position on these issues. The 
respOnse shall also present any additional issues for which respondent seeks resolution 
and provide such additional information and evidence necessary for the Commission·s 
review. Finally. the response should contain any direct testimony supporting the respon
dent's position. 

On the same day that it files its response before the Commission. the respondent 
must sen'e a copy of the Response and al1 suppOrting documentation on any other party 
to the negotiation. 



t • 

. ' . 

• 
Rule 3.7 Initial Arbitration Mt'("Ung 

An Arbitrator may caU an initial meeting (or the purpose of setting a schedule, sim· 
plifying issues, or resolving the scope and timing of discovery. 

Rule 3.8 Arbitration Hearing 

Within 10 days after the filing of a response to the request for arbitration. the arbi· 
tration hearing shall begin. The conduct of the hearing shall be nOticed on the Commis· 
sion calendar and notke shall be provided to all parties on the service list. 

Rule 3.9 Limitation of Issues 

Pursuant to Subse<:lion 252(b)(4}(A). the Arbitrator shall keep the arbitration lim· 
ited to the resolutiOn of issues raised by the negotiating parties. However. in resolving 
these issues, the Arbitrator shall ensure that such resolution meets the requirements of 
the 1996 Act. In resolving the issues raised. the Arbitrator may take into account any 
issues already resolved between the parties. 

Rule 3.10 Arb[trator's Reliantt 6n Experts 

During the arbitration. the Arbitrator may rely on experts retained by. or on the 
Staff of. the Commission. Such expert(s) shaH assist the Arbitrator prior to and during 
the hearing process and sh.1l1 also assist the Arbitrator in reviewing the record for pUr
poses of fonnulating an arbitrated agreement. 

Rule 3.11 Close of Arbitration 

All evidenCe shall be presented and heard within 10 days of the hearing's com
mencement. unless the Arbitrator detennines otherwise. 

Rule 3.12 Expedited Stenographic Record 

An expedited stenographic re<:ord of each arbitration hearing shall be made. 1lle 
cost of preparation of the expedited lranscripl shall be borne in equal shares by the par
ties. 

Rule 3.13 HUng of Post-Hearing Briefs and Recommended Arbltrated Agrtf'ments 

F..ach party to the arbitration may file a post·hearing bdef with an attached recom
mended arbitrated agreement. Such documents shaH be filed wilhin 10 days of the fil
ing of the expedited hearing transcript unless the Arbitrator rutes olhern'ise. 
Post-hearing briefs shaH summarize relevant portions of the recommended arbitrated 
agreement and sh.111 present a party's argument in support of adopting irs recommended 
arbitrated agreement with aU supporting evidence and legal authorities cited therein. 
The length of p6st-hearing briefs may be limited by the Arbitrator and shall otherwise 
comply with the Conunission's Rules of Practice and Procedure. Each party may file a 



rt'ply brief limited to rebutting argumenls made in post-hearing briefs: any reply brief 
must be moo within S da)'s afler filing of the post-hearing brief and shan not exceed 20 
pages. 

Rule 3.14 Authority or the Arbitrator 

'fhe Arbitrator shan have the same authority to conduct the arbitration hearing as an 
Adminislrath'e Law ludge has in conducting hearings under the Rules of Practice and 
Procedure. The ArbitratOr shaU have the authority to change the arbitration schedule 
contained in these rules as long as the revised schedule adheres to the deadlines con
tained in the 1996 Act. 

Rule 3.15 Partldp&tlun In the Arbitration Hearings 

Participation in the arbitratiOn process is strictly limited to the parties that were ne
gotiating an agreement pursuant to Seclion 251 and 252. 

Rule 3.16 Arbitration OPen to. the Public 

Though participation at arbitration hearings is strictly limited to the parties that 
were negotiating the agreements being arbitrated. the general public is pennitted to. at
tend arbitration hearings urness circumstances dictate that a hearing. or portion thereof. 
be conducted in closed session. Any party to an arbitration seeking a closed session 
must make a written request to. the Arbitrator describing the circumstances compelling 
a closed session at the same lime that party files its request for arbitration or its re
sponse to a request (or arbitration. The Arbitrator shan consult with the assigned Com
missioner and rule on such request before hearings begin. 

Rule 3.17 Filing of Arbitrator's RepOrt 

Within 20 days following the submis.sion (Rule 77 of the Rules of Praclice and Pro
cedure) of the proceedings. the Arbitrator shall adopt and file an Arbilrator·s Report. 
The Arbitrator's RepOrt will include (a) a concise summary of the resol\'oo issues. and 
(b) a reasoned articulation Of the basis for the decision. The arbitrating parties' respec
tive reconunended arbitrated agreements shall be attached as exhibits to the Arbitrator"s 
Report. 

Rule 4 Applications ror Appro\'a1 or Agreements entered Into pursuant to Sedions 
251 and 251 . 

Rule 4.1 Agreements Reached by l\fediation 

. Rule 4.1.1 Content 

AppJications for appro\'31 of agreemenlS reached by mediation shall contain a copy 
of the agreement. The agreement shall itemize the charges (or interconnection and each 
sen'ice or network element included in the agreement 



. . , . 
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•• • Rule 4.1.2 Time for Commission Action 

The Commission sha1l rej«'t or arpro\'c the agreement within 90 days of submis· 
sion of an application for approval. If the Commission fails (0 act within the sp<-"Cified 
time then the agreement is deemed approved. 

Rule 4.1.3 Comments by ~fembers of the Public 

Any member of the public (including the parties to the agreement and competitors) 
may file COJJUT\enIS concerning the mediated agreement within 30 days of the submis· 
sion of an application for approval. Such comments shaB be limited to the Slandards for 
rcj('(tion provided in Rule 4.1.4. 

Rule 4.1.4 Standards (or Rejection 

The Commission shalt reject an agreement (or portion thereof) if it finds that: 

a. the agreement (or portion thereof) discriminates against a teloconununica· 
lions carrier not a party to the agreement; or 

h. the implementation of the agreement (or portion thereof) is not coruistent 
with the public interest. convenience. and necessity; or 

c. the agreermnt (or pOrtion thereof) \'ioJates other requirements of the 
Commission. including, but not limited to. quality of service standards 
adopted by the Commission. 

Any order rej~ting an agreelllC'nt shaH contain written findings as to the defiCien
cies. 

Rule 4.2 Agreements re-ached by Arbitration 

Rule 4.2.1 Filing or Arbitrated Agrefment 

Within 1 days of the filing ofthe Arbitrator's Report. the parties shaH file the entire 
agreement for approval. 

Rule- 4.2.2 Comments by l\lembers of the Public 

Any member of the public (including the parties (0 the agreement) may file com· 
ments concerning the Arbitrator·s Report andlor the arbitrated agreement within 10 
days of the filing of each. The scope of soch comments shall be linlited to the stand· 
ards for review provided in Rule 4.2.6. 

Rule 4.2.3 Commlssion Rniew of Arbitrated Agreement 

Within 30 days following filing of the arbitrated agrument, the Commission sh3.11 
issue a ~'Cision approving or rejecting the arbitrated agreement (including those parts 



• .. . , 
arrived at through negotiations) pursuant to Subsection 252(e) and all its subp.,\rts. If 
the Commission fails to act within the sf"..~ificd time, then t~ agreement is deemed ap· 
pcon-d. 

Rule 4.2.4 Standards for Re\-Iew 

Pursuant to Subsection 252(3){2)(B), the Commission may rejrct arbitrated agrte
ments or portions thereof thai do not mett the requirements of Section in, the FCC's 
regulations prescribed under Section 2S I, or the prking standards set forth in Subsec- -
lion 2S1(d). Pursuant to Subsection i5i(e)(3), the Commission may also reject agree
ments or pOrtiOns thereof which violate other requirements of the Commission, 
including. but not limited to. quality of ser\'ice standards adopted by the Commission. 

Rule 4.2.S \Vritten Findings 

The Com.rtJission's decision appro\'ing or rejecting an arbitration agreement shall 
contain written findings. In the e\'ent of rejection. the Commission shall address the de
ftciencies of the arbitrated agreement in writing and may state what modifications of 
such agree~nt would make the agreement acceptabJe to the Commission. 

Rule 4.3 ApprO\'aI or Agreements reached by NegotJatJon 

Rule 4.3.1 Content 

Request (or approval of an agreement reached by negotiatiOn shall be filed as an Ad
vice Letter as provided in General Order 96-A and must state that it is a voluntary 
agreement being filed for approval under ~tion 252 of the Act. The request for ap
proval of agreements reached by negotiation shall contain a copy of the agreement and 
a showing mat the agreement meets the standards contained in Rule 2.18. The agree
ment shall itemize the charges for interconnection and each service or network element 
included in the agreement. ' 

Rule 4.3.2 Comments b)' ~fembers of the Public 

Any member of the public (including the parties to the agreement and competitors) 
may file a protest concerning the negoliated agreement as provided by General Order 
96-A. Such protest shall be limited to the standards for reje(tion provided in Rule 4.1.4 • 

Rule 4.3.3 Time (01' CommissiOn Action 

1be Commission shall reject or approve the agreement based on the standards con
tained in Rule 4.1.4 within 90 days of submission of the Ad,'ke Letter. If the Conunis
sion fails to act within the specified time then the agreement is deemed approved. 



Rule S Apptkation (or Appro\"al of Statement of Generally A ,'aUable Terms 

Rule S.I Time for fo'iUng 

A Bell Operating Comp..,ny may file a statement of generally a,'ailabte temlS to com
ply with Sc\-lion 251. 

Rule S.2 Comments by l'fer'nbtrs of the Public 

Any member of the public may file comments concerning the statement of generally 
available ternlS within 30 days of the submission of the statement for approval. Such 
comments shaH be limited to the standards for review provided in Rule SA. 

Rule 5.3 Comtnlssion Re\'iew of Statement of ~netaUy A ,oaUable Terms 

The Commission shall rejt\:t the statement of generally available terms within 60 
days of its submission or the statement shall go into effect. The Commission olay con
tinue to review the statement after it has gone into effect. 

Rule 5.4 Standar$ for Rel1e ..... 

1lle Commission shall reject a statement if it finds that it does not meet the require
ments of Section 251. the FCC's regulations prescrilx'd under Section 251, or the pric
ing standards set forth in Subsection 252(d). Pursuant to Subsection 252(e)(3). the 
Commission may also reject statements which violate other requirements of the COni
mission. including. but nollimited to, quality of service standards adopted by the Com
mission. 
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·-,: • 'STAn: or rAIJt'O~SIA I't:rt: III~S. Co\'('rnor 

·.J:.!JBI,IC Ul'II,l'I'lt:S COMMISSION _J VAN N~~ Avt1\m: 
SAN t'R.'Sfl,)(,(). fA 91102-3298 

July 18. 1996 

To: . AU p.'U1ies 

During the Commission meeting of July 17, 1996, Con"'lmissioner Jessie Knight raised two 
additional issues on which he would like parties to comment. 

These issues are: 

1. How can the Commissioners be more involved in this process? 
2. How eeln this process be made more ·user-friendly" to the parties ilwol\'ed? 

Your comments on these two additiona.l points ('an be added to those submitted under the 
resolution (A!:J..167) and are dUf onJuly i6, 1996. 

___ . TC~ 
e ~y. NT.?~RE'Y 

Chief Admu'llstratl\,e Law Judge 

·'·e 


