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@ PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Resolution AlJ-171
Administrative Law Judge Division
March 18, 1997

RESOLUTION 171. Approves draft of final rules
implementing requireménts of SB 960; draft to be
published in the California Regulatory Notice Register,
commencing notice-and-comment process leading to formal
adoption and codification of SB 960 ruleés in the
Commission's Rulés of Practice and Procedure.

SUMMARY

The appendix to this résolution contains a draft of final rules
implementing thé reéquirements of Senate Bill (SB) 960 (Leonard, ch.
96-0856). SB 960 hecomes efféctive on January 1, 1998; in the
draft:(,i the final rules are designated to become effective on the
same date.

The draft rulés derive from but also modify the "expérimental®
rules contained in Resolution (Res.) ALJ-170 (adopted January 13,
1997), under which the Commission is gaining experiénce by applying
SB 960's réquirements to a selected sample of proceéedings. The
modifications are nécessary in order to (1) convert the
expérimental rules into rules of general application, and (2)
remove ovérlap, duplication, or incéonsistency between thée SB 960
rules and the Commission's existing Rules of Practice and
Procedure. (Theése éxisting rules are codified in Title 20 of the
California Code of Regulations; they will be reférred to below as
the Title 20 rules.) Further modifications may be proposed,
depending on comménts on the draft as well as the reésults of the
"experiment ;" however, the notice-and-comment process should be
started as soon as possible to ensure timely implementation.

BACKGROUND

Res. ALJ-170 explains the genesis of the Commission'’s SB 960
experiment and discusses the major issues in designing the
experiment. Res. ALJ-170 also notes the need to start thé notice-
and-comment process leading to adoption of final rules to implement
SB 960, The Commission's stated goal for the finalization proécess:
is to achieve "internal consistency in a single set of procedural
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rules that ultimately will apply to all Commission proceedings.”
(I1d., page 2.)

The discussion below describes what changes to the experimental
rules and to the Title 20 rules are proposed in the draft, and how
these changés serve the stated goal. The concluding portion of
this resolution describes the next steps the Commission plans in
furthering SB 960 and other procedural reform efforts,

DISCUSSION _
1. Deletion of Rules 6n Experimental ”"Sample” Several

experimental rules address-the process by which a representative
sample of proceedings is identified, categorized, and ultimately
included in or excludéed from the expeériment. These rules are
unnecessary when SB 960 becomes effective; consequently, they are
deleted from the final rules.

2, Proceedings to Which SB 960 Requirements Apply SB 960
becomes effective on January 1, 1998. At a minimum, the final
rules implementing SB 960 should apply its requirements to all
proceedings that are opéned (or conceivably reopened) after
January }, 1998, and that go to hearing. However, SB 960 does not
say explicitly whether all or any of its requirements apply to
proceedings pending at the Commission on or before January 1, 1998.
The draft would impleméent SB 960 by applying its requirements only
to "new” proceedings (those started after January 1, 1998) and to
any proceedings included in the experiment that are still open as
of that date. The rationale for this implementation approach
follows.

Under SB 960 as written, there are three possible implementation
approaches for this issue regarding "old" proceedings (those
started before January 1, 1998): (1) apply all SB 960 reguirements
both prospectively and retrospectively to all formal proceedings
that have been or will be to hearing and that are open at the
Commission on or after January 1, 1998; (2) apply SB 960
requirements only on a "going forward" basis to those open
proceedings started before January 1, 1998; and (3) apply SB 960
requirements only to open proceedings that were included in the
experiment. The draft follows this third approach.

The first approach has the benefit of creating a “flash cut” to a
single set of rules for all formal Commission proceedings after

SB 960 becomes effective. However, the disadvantages outweigh the
benefit. The Commission would have to categorize hundreds of olad
proceedings pending as of January 1, 1998. Depending on the
categorization of any particular old proceeding, the newly
applicable procedural rulés could be inconsistent with the rules
under which the proceeding was handled before January 1, 1998.
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There is a strong likelihood that some partiées will argue for
repeating portions of the proceeding or even dismissal and
refiling; and even if the procedural wrangles are handled to
everyone's satisfaction, delay and uncertainty are probably
unavoidable.

The second approach seems intended to avoid arguments over the
prior handling of proceedings, but the Commission still would have
to categorize hundreds of proceedings solely to determine what
requirements of SB 960 should apply on a "going forward" basis1
Debate is also likely over the "going forward” concept itself.

Part of the Commission's eéxperience with the experiment to date, in
trying to include "previocusly filed” proceedings, is that there is
great resistance and confusion among parties to importing a large
number of new rules into a proceeding that is well under way. Thus,
both the first and second approaches seem likely to result in much
procedural wrangling.

The third (recommended) approach seems simpler and eéasier than
either of the others. The third approach also smoothes the
transition to SB 960, as the Commission will not have té perform a
massive categorization exercise for old proceedings. The N
disadvantage of the third approach is that two sets of procedural
rules will govern different Commission proceedings based on the
vintage of the proceedings. However, the number of proceedings
conducted under pre-SB 960 rules will diminish steadily, and any
proceeding that is reopened after January 1, 1998 would be handled
under the SB 960 rules regardless of the original filing date of
the proceeding. On balance, the third approach seems best and is
followed in the draft final rules.

3. Exclusion of Cases Under Expedited Complaint Procedure
SB 960 does not say explicitly how it affects the Commission's
expedited complaint procedure {ECP). The ECP is designed to follow

1 Consider the example of a quasi-legislative proceeding that has
been to hearing and that as of January 1, 1998, is under'submission
awaiting issuance of a proposed decision. Under Section 10 of
SB 960, the assigned Commissioner is supposed to "prepare the
proposed ruleée or order"” but the assigned Commissioner may not have
been "present for formal hearings” in the proceeding, as required
by SB 960. In situations like this, where the SB 960 requirements
seem tied to parts of a proceeding completed before the effective
date of SB 960, it is not easy to decide how the "going forward”
concept would work.
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both the simplified process of a small claims court trial (see Rule
13.2 of the Title 20 rules) and the small claims court
jurisdictional 1limit on the amount in dispute (see Public Utilities
Code § 1702.1). An ECP case, from filing to final decision, should
take only a little over two months, as described in Res. ALJ-163,
Applying SB 960 requiveménts to the ECP would add complexity for
complainants (who are typically individual residential and small
business consumers), and largely turn the ECP into the Commission's
regular complaint procedure. Such an outcome séems contrary to the
legislative intent underlying SB 960.

The draft Lherefore does not apply the final rules to every
compléint., Instead, they would apply only (1) to the
Commission's regular complaint procedure, and (2) any ECP case that
is converted to the regular proceduré either before trial of the .
case or after the Commission grants an application for rehearing in
the case. A complainant that wants to have the case heard under
the SB 960 rules can do so simply by choosing the regular complaint
procedure rather than the ECP when filing the case.

4. Changes to Current Law Several provisions of SB 960 are
not implemented in the experimental rules because these provisions
conflict with current law and thus can be implemented only after
the effective date of SB 960. Examples of such provisions include
liberalization of the Commission's ability to deliberate in closed
session (see Section 9 of SB 960) and delegation of expanded
decisionmaking authority to Administrative Law Judges in ,
adjudicatory proceedings (see Section 8 of SB 960). Also, SB 960
makes the assigned Commissioner responsible for preparing the
proposed decision in quasi-legislative proceedings and in
ratesetting proceedings in which the assigned Commissioner is the
principal hearing officer. (Id., Sections 9 and 10.) The draft
would implement these provisions, effective January 1, 1998.

5. Applicability to Proceedings Without Hearings SB 960

applies by its terms to proceedings that go to hearing. However,
at least the SB 960 procedures regarding categorization should
apply to all formal proceéedings at the Commission, since the need
for and scope of hearings in a given proceeding may not be clear
until the proceeding is well under way. In addition, some
processes may not depend on whether or not a hearing is held. For

2 However, the draft would make the procedures for challenging an
assigned Administrative Law Judge available in all complaint cases,
not just those following the regular complaint procedure. See
Section 6 below. '
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example, it may be apﬁropriate for the assigned Commissioner to
prepare and present the proposed decision in a quasi-legislative
proceeding, regardless of whether a formal hearing was held.
Finally, to further the Commission's goal of achieving a single set
of procedural rules, it makes sense to apply the SB 360 rules to
all formal proceedings, with the exception of thoseée rules that 3
clearly arc specific to proceedings in which hearings are held.

The draft would implement this concept of applying SB 960
procedures to proceedings without hearings to the exteént
appropriate.

. 6. Codificatién As discussed in Séction 2 abové, there will
be a transition period during which a steadily dwindling numbexr of
"o0ld” proceedings will be handled under pré-SB 960 rules. During
the transition period, it seems best to codify the bulk of the -
SB 960 rules in a single article in Title 20, so that the SB 960
rules can be easily distinguished from the pre-SB 960 rules. Undex
the draft, codification would be in a new article following the
existing Article 2 ("Filing of Documents”)} in the Title 20 rules.

The exception to this codification approach is the SB 960 rules on
challenges to the assigned Administrative Law Judge. Under the
draft, all of the Commission's procedures for challenges {(both
peremptory challenges and challenges for cause) would be
consolidated in Article 16 and would apply to all proceedings at
the Commission (including ECP cases) that are filed or pending
after January 1, 1998. The draft would supersede existing Rule
63.4(c) (peremptory challeiiges) and would revise existing Rule 63.2
{"Grounds for Disqualification”) to bring that rule into conformity
with SB 960.

NEXT STEPS

The Chief Administrative Law Judge shall send the attached draft of
final rules to the Office of Administrative Law for publication in
the California Regulatory Notice Register. This publication starts
the 45-day notice-and-comment process, which is the first stage
leading to adoption and codification (in the California Ccde of
Requlations) of rules implementing SB 960. For purposes of such

3 Advice Letters are not considered formal proceedings in either
the experimental rules or the draft of final rules. ECP cases )
often go to hearing, but the hearing process in those cases is very
informal; as discussed in Section 3 of this resolution, SB 960
requirements should not apply to the ECP.
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publication, the Chief Administrative Law Judge is authorized to
propose nonsubstantive changes (e.g., new numbering, new headings
for articles and individual rules) to the draft and to the existing
Title 20 rules, wheréver such nonsubstantive changes will improve
the clarity, organization, or consistency of the Commission’s Rules
of Practice and Procedure.

The Chief Administrative Law Judge and General Counsel should hold
further workshops, both to receive feedback regarding practice
under the expellmental rules and to discuss the necessary changes
proposed in today's draft. Accomplishing the changes described in
the above Discussion requirés careful thought, in order to achieve
a complete and internally consistéent set of Title 20 rules. The
impleméentation process should start now, well before January 1,
1998, because revisions to the draft proposed today may be
necessary before final adoption.

THEREFORE, IT IS ORDERED that the Chief Administrative Law Judge
shall subwrit all required forms to the Office of Admlnlstratlve Law
preparatory to publishing in the California Regulatory Notice
Register the attached draft of final rules implementing SB 960.

For purposes of such publication, the Chief Administrative Law
Judge is authorized to propose nonsubstantive changes to the draft
and to the ex1st1ng Titlé 20 rules, wherever such nonsubstantive
changes will 1mproVe the clarlty, organization, or consistency of
the Commission's Rules of Practice and Procedure.

I hereby certify that this Résolution was adopted by the Publlc
Utilities Commission at its regular meéting on March 18, 1997. The
following Commissioners approved it:

AZQQ/(Q‘J /‘;' Q‘AJ\/C‘. Aris

WESLEY M. FRANKLIN
Executive Director

P. GREGORY CONLON

President

JESSIE J. KHIGHT,
HENRY M. DUQUE

JOSIAH L. NEEPER

RICHARD A. BILAS

Commissioners
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PROPOSED FINAL RULES AND PROCEDURES ON MANAGEMENT OF
COMMISSION PROCEEDINGS UNDER REQUIREMENTS OF SB 960

[codify as new Article 2.5 of the Commission®s Rules of Practice and Procedure)

4. (Rule 4) Applicability.

The rules and procedures in this Article apply to any formal proceeding (except for a
complaint under Rule 13.2) that is filed after Janvary 1, 1998, and to any “included
proceeding™ pursuant to Resolution ALJ-170 (January 13, 1997). Any proceeding to
which the rules and proceduies in this Adicle do not apply will be handled under the
otherwise applicable Commission rules and procedures.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(aXcX1)-(3)]

S. (Rule §) Definitions.

(a) “Category,” “categorization,” or “categorized” refers to the procedure whercby a
proceeding is identified as an adjudicatory, rateselting, or quasi-legislative
proceeding.

(b) “Adjudicatory™ proceedings are: (1) enforcement investigations into possible
violations of any provision of statutory law or order or rule of the Commission;
and (2) complaints against regulated entities, including those complaints that
challengc the accuracy of a bill, but excluding those complaints that challenge the
reasonableness of rates or charges, past, present, or future.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(a), (cX2))

(c) “Rateselting” proceedings are proceedings in which the Commission sets or
investigates rates for a specifically named utility (or utilities), or establishes a
mechanism that in tum sets the rates for a specifically named utility (or utilities).
“Ratesetling” proceedings include complaints that chaltenge the reasonableness of

rates or charges, past, present, or future.

SB 960 Refereace: Sec. 7 [PU Code § 1701.1(a), (cX3))

(d) “Quasi-legislative™ proceedings are pioceedings that establish policy or rules
(including generic ratemaking policy or rules) affecting a class of regulated
enlities, including those proceedings in which the Commission investigates rates
or practices for an entire regulated industry or class of entities within the industry.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(a), (cX1))
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(¢) “Ex parte communication” means a written communication (including a
communication by letter or electronic medium) or oral communication (including
a communication by telephone or in person) that:

(1) concemns any substantive issue in a formal proceeding,
(2) takes place between an interested person and a decisionmaker, and

(3) does not occur in a public hearing, workshop, or other public setting, or on the
record of the proceeding.

Communications limited to inquiries regarding the schedule, location, or format
for hearings, filing dates, identity of pasties, and other such nonsubstantive
information are procedural inquiries not subject to any restriction or reporting
requirement in this Article.

SB 960 Reference: Sec. 7[PU Code § I?Ol.l(cX4XA}(C)j

“Decisionmaker” means any Commissionér, the Chief Administrative Law Judge,
any Assistant Chief Administrative Law Judge, or the assigned Administrative
Law Judge, and in adjudicatory proceedings any Commissioner’s personal
advisor.

(g) “Ex parte communication concerning categorization” means a written or oral
communication on the category of any proceeding, between an interested person
and any Commissioner, any Commissioner®s personal advisor, the Chief
Administrative Law Judge, any Assistant Chief Administrative Law Judge, or the
assigned Administrative Law Judge that does not occur in a public hearing,
workshop, or other public setting, or on the record of the proceeding.

(h) “Intercsted person™ means any of the following:

(1) any applicant, protestant, respondent, petitioner, complainant, defendant,
interested party who has made a formal appearanée, Commission staff of
record, or the agents or employees of any of them, including persons receiving
consideration to represent any of them;

(2) any person with a financial interesl, as described in Article I (commencing
with Section 87100) of Chapter 7 of Title 9 of the Govemment Code, ina
malter at issue before the Commission, or such persen’s agents or employees,
including persons receiving consideration to represent such a person; or

(3) a representative acting on behalf of any formally organized civic, -

environmental, neighborhood, business, labor, teade, of similar association
who intends to influence the decision of a Commission member on a matter

.-
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before the Commission, even if that association is not a party to the
procecding.

SB 960 Reference: Sec. 7 [PU Code § 1701.1{cX4XA)-(C))
(i) “Person” means a person or enlity.

() “Commission staf¥ of record™ includes stafl from the Office of Ratepayer
Advocates assigned to the proce¢ding, stafl’ from the Consunier Services Division
assigned to an adjudicatory or other complaint proceeding, and any other stafV
assigned to an adjudicatory proceeding in an advocacy capacity.

“Commission staff of record” does not include the following staff when and to the
extent they are acting in an advisory capacity to the Commission with respect toa
formal proceeding: (1) stafY from any of the industry divisions; or (2) staff' from
the Consumer Services Division in a quasi-legislative proceeding, orina
ratesetting proceeding not initiated by complaint.

6. (Rule 6) Start of Proceedings; Proposed Scoping Memos.

(a) Applicationsi Complaints. Any complainant and any applicant that files the
pleading initiating a proceeding after January 1, 1998, shall propose in such
pleading (1) a category for the proceeding, and (2) whether the proceeding should
be set for hearing. As described in Rule 6.1(a) below, the Comniission shall issue
a resolution that preliminarily categorizes such proceeding and preliminarily
determines the need for a hearing in the proceeding. The assigned Commissioner
shall consider the initialing and first responsive pleadings (see subsection (¢) of
this rule) and comments at the prehearing conference (if one is held), and shall
thereafter issue a ruling on the category and need for hearing in the proceeding. If
the procecding is categorized as ratesciting, the ruling shall also designate the
principal hearing oflicer, who shall be present (as defined in Rule 8(f) below) for
more than onc-half of the hearing days and who shall prepare the proposed
decision. The ruling, only as to the category, is appealable under the procedures
in Rule 6.4 below,

SB 960 Reference: Sec. 9 (PU Code § 1701.3(2))
(b) Each pleading that initiates a proceeding as described in subsection (a) of this rule
shall include a proposed scoping memo. The proposed scoping mento shall
include the following information:

(1) suggested category, together with supporting analysis;

(2) a list of the issues to be considered in the proceéding; and
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(3) a suggested schedule for the proceeding. The schedule shall be consistent with .
the suggested category, including a deadline for concluding the proceeding
within 12 months or less (adjudicatory proceeding) or 18 months or less
(rateselting or quasi-legislative proceading). The schedule shall also take into
account the number and complexity of issues to be considered, the number of
partics expected to participate, the need for and expected duration of hearings,
and any other factors that the filing party wanls the assigned Commissioner to
weigh in issuing the final scoping memo.

SB 960 Refecence: Sec. 7{PU Code § 1701.1{b))

(c) OSCs, Olls, OIRs. A Commission order to show cause, order instituling
investigation, or order instituting fulemaking, issued after January 1, 1998, shall
preliminarily determine the category and need for hearing for such proceéding.
The assigned Commissionet shall issue a ruling (after the prehearing conference if
one is held) on the category and need for hearing. If the proceeding is categorized
as ratesetting, the ruling shall also designate the principal hearing ofticer, who
shall be present (as defined in Rule 8(f) below) for more than one-half of the
hearing days and who shall prepare the proposed decision. The ruling, only as to
the category, is appealable under the procedures in Rule 6.4 below.

SB 960 Reference: Sec. 9 [PU Code § 1701.3(2))

(d) For any proceeding described in subsection (¢) of this rule, the order shall attach a
proposed scoping memo thal includes the information set forth in subsections
(b)(1), (bX2), and (b}(3) of this rule.

SB 960 Reference: Sec. 7 {PU Code § 1701.1(a)-(b))

() Each first responsive pleading (e.g., a protest or answer) in a proceeding described
in subsections (a) or (c) of this rule shall include a proposed scoping memo with
the information described in subsections (bX(1), (bX2), and (b)}(3) of this rule.

{(f) The Commiission intends that proposed scoping memos be brief, recognizing that
much of the information relevant to such memeos is already routinely included in
pleadings that initiate a procceding and in first responsive pleadings.

6.1 (Rule 6.1) Determination of Category and Need for Hearing.

(a) By resolution al each Commission business meeting, the Commission shall
preliminarily determine, for each proceeding initiated by application of complaint
filed on or after the Commission’s prior business meeting, the category of the
proceeding and the need for a hearing. The preliminary determination may be held
for one Commission business meeling if the time of filing did not permit an .
informed determination. The preliminary determination is not appealable but

-4-
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shall be confirmed or changed by assigned Commissioner’s ruling pursuant to
Rule 6(a) or 6(c) above, and such ruling as to the category is subject to appeal
under Rule 6.4 below. I0thers is no timely appeal, and the assigned
Conmmissioner’s ruling changes the preliminary categorization, the assigned
Commissioner’s categorization pursuant to Rule 6(a) or 6(c) shall b¢ placed on the
Commission’s Consent Agenda for approval.

SB 960 Reference: Sec. 7{PU Code § 1701.1(a)-(cX1)-(3))

(b) When a proceeding may fit more than ong category as defined in Rules 5(b), 5(c),
and 5(d) above, the Commission may determine which category appears most
suitable to the proceeding, or may divide the subject matter of the proceeding into
different phases or one or more new proceedings.

(¢) When a proceeding docs not clearly fit into any of the categories as defined in
Rules 5(b), 5(c), and 5(d) above, the procecding will be conducted under the rules
applicable to the ratesetling ¢ategory unless and until the Commission determines

* that the rules applicable to one of the other categories, or some hybrid of the rules,
are best suited to the proceeding.

(d) In excercising its discretion under subsections (b) and (c) of this rule, the
Commission shall so categorize a proceeding and shall make such other
procedural orders as best to enable the Commiission {0 achieve a full, timely, and
effective resolution of the substantive issues presented in the proceeding.

6.2. (Rulc 6.2) Prehearing Conferences.

Whenever a proceeding seems likely to go 1o hearing, the assigned Commissioner
shall set a prchearing conference as soon as practicable after the Commission makes
the assignment. The ruling setting the prehearing conference miay also set a date for
filing and serving prehearing conference statements. Such statements may include
comment on the proposed scoping memos (see Rules 6 above), and may also address
any other matter specified in the ruling setting the prehearing conference.

SB 950 Reference: Sec. 7 {PU Cade § 1701.1(1)]

6.3. (Rule 6.3) Final Scoping Memos.

Following the prehearing conference, the assigned Commissioner shall issue the final
scoping mento for the proceeding, which shall include the category, timetable (with
projected submission date), and issues (o be addressed.
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6.4. (Rule 6.4) Appeals of Categorization.

(@) Any party may file and serve an appeal to the Commission, no later than 10 days
after the date of mailing of an assigned Commissioner’s ruting pursuant to Rule
6(a) or 6{(c) above. Suchappeat shall state why the ruling on the category is
wrong as a matter of law or policy. The appeal shall be served on the
Commission’s General Counsel, the Chicf Administrative Law Judge, the
President of the Commission, and all persons who were served with the ruling.

SB 960 Reference: Sex. 7 [PU Code § 1701.1{a))

(b) Any party, no later than 15 days after the date of mailing of an assigned
Commissioner's ruling from which timely appeal has been taken pursuant to
subsection (b) of this rule, may file and serve a response to any appeal of that
ruling. Such response shall be served on the appellant ard on all persons who
were served with the ruling. The Commission is not obligated to withhold a
decision on an appeal to allow time for responses. Replies to responses are not
permitted.

7. (Rule 7) Ex Parte Communications: Applicable Requirements.

(a) The requirements of this subsection apply during the period between the
beginning of a proceeding and the {inal determination of the ¢ategory of that
proceeding by ruling of the assigned Commissioner or Commission decision on
any appeal from that ruling. Following the final determination of the category,
the requirements of subsections (b), (c), or (d) of this rule apply, as appropriate.

(1) In a proceeding that the Commission initiates, the requirements of subsections
{b), (c), or (d) of this rule shall apply, depending on the Commission’s
preliminary determination of the category in the order initiating the
proceeding.

(2) In a procceding initiated by a complaint, regardless of the complainant’s
proposed category for the procceding, ex parte communications shall be
prohibited.

(3) In a proceeding initiated by an application, regardless of the applicant’s
proposed category for the proceeding, the requirements of subsection (¢) of
this rule shall apply.

(b) In any adjudicatory proceeding, ex parte communications are prohibited.

SB 960 Reference: Sec. §{PU Codz § 1701.2(b))
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() In any rateselling proceading, ox parte communications are permitted only if
consistent with the following restrictions, and are subject to the reporting
requitements sct forth in Rule 7.1 below:

(1) Oral ex parte communications are permitted at any time with a Commissioner

provided that the Commissioner invelved (i) invites all parties to attend the
meetling or sels up a conference call in which all parties may participate, and
(ii) gives notice of this meeting or call as soon as possible, but no less than
three days before the meeling or ¢all.

(2) Ifan ex parte communication meeting or call is granted by a decisionmaker to

any party individually, all other parties shall be sent a notice at the time that
the request is granted (which shall be ro less than three days before the
meeling or call), and shall be offered individual meetings of a substantially
equal period of time with that decisionmiaker. The party requesting the initial
individual meeting shall notify the other parties that its request has been
granted, at least thrée days prior to the date when the meeting is to occur. At
the meeting, that party shall produce a cedtificate of service of this notification
on all other parties. Ifthe comniunication is by telephone, that party shall
provide the decisionmaker with the certificate of service before the start of the
call. The certificate may be provided by facsimile transmission.

3) Written ex partc communications are permitted at any time provided that the
Ix Y p

party making the comniunication serves copies of the communication on all
other parti¢s on the same day the communication is sent to a decisionmaker.

(4) In any rateselling proceeding, the Commission may establish a period during

which no oral or written communications on a substantive issue in the
proceeding shall be permitted between an interested person and a
Commissioner, a Commissioner’s personal advisor, the Chief Administrative
Law Judge, any Assistant Chief Administrative Law Judge, or the assigned
Administrative Law Judge. Such period shall begin not more than 14 days
before the Commission meeting date on which the decision in the proceeding
is scheduted for Commission actton. Ifthe decision is held, the Commission
may permit such communications for the first half of the hold period, and may
prohibit such communications for the second half of the period, except that the
period of prohibition shall begin not more than 14 days before the
Commission meeting date to which the decision is held.

SB 960 Reference: Sec. 9 [PU Code § 1701.3{c))

(d) In any quasi-legislative proceeding, ex parte communications are allowed without
restriction or reporling requirement.

SB 960 Reference: Sec. 10 [PU Code § 1701.4(b))

-7-
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(¢) The requirements of subsections (b), (c) or (d) of this rule ccase to apply to a
proceeding in which (1) no timely answer, response, protest, or request for
hearing is filed after the pleading initiating the proceading, or (2) all such
responsive pleadings are withdrawn. However, if there has been a request for
hearing, the requirements continue to apply unless and until the request has been
denied.

() Ex parte communications conceming categorization of a given proceeding are
pcrmitied, but must be reported pursuant to Rute 7.1(a) below.

SB 960 Reference: Sex. 7 [PU Code § 1701.1(a))

(g) When the Commission determines that there has been a violation of this rule or of
Rule 7.1 below, the Commission may impose penaltics and sanctions, or make
any other order, as it deems appropriate to ensure the integrity of the record and to
protect the public interest.

7.1, (Rule 7.1) Reporting Ex Parte Communications.

(a) Ex parte communications that arc subject to these reporting requirenients shall be
reported by the interested person, regardless of whether the communication was
initiated by the interested person. An original and seven copies of a “Notice of Ex
Partc Communication” (Notice) shall be filed with the Commission’s San
Francisco Docket Office within three working days of the communication. The
Notice shall include the following information:

(1) The date, tinxe, and location of the communication, and whether it was oral,
written, or a combination;

(2) The identities of each decisionmaker involved, the person initiating the
communication, and any persons present during such communication;

(3) A description of the interested person’s, but not the decisionmaker’s,
communication and its content, to which description shall be attached a copy
of any written, audiovisual, or other material used for or during the
communication.

SB 960 Reference: Sec. 7 [PU Code § 1701 1(cX4XCXi)-(iii))

(b) These reporting requirements apply to ex parte communications in ratesetting
proceedings and to ex parle communications ¢on¢éming categorization. Ina
rateseiting proceeding, communications with a Comnissioner’s personal advisor
shall be reported as specified in subsection (a) of this rule.
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8. (Rule 8) Oral Arguments and Commissioner Presence.

(3) In any adjudicatory proceeding, if an application for rehearing is granted, the
parties shall have an opportunity for final oral argument before the assigned
Administrative Law Judge (or before the assigned Commissioner, if the lalter
presides at the rehearing).

SB 960 Reference: Sec. 8 [PU Code § 1701.2(d))

(b) In any ratesctting proceeding, the assigned Commissioner shall be present at the
closing argument.

SB 960 Reference: Sec. 9 [PU Code § 1701.3(a))

(c) In any rateselting proceeding, a party may request the presence of the assigned
Commissioner at a formal hearing or specific poriion of a formal hearing. The
request may be made in a proposed scoping memo or a prehearing conference
statement.  Alternatively, the request may be made by filing and serving on all
parties a letter to the assigned Commissioner, with a copy to the assigned
Administrative Law Judge. The request should be made as far as possible in
advance of the formal hearing; and should specify (1) the witnesses and/or issues
for which the assigned Commissioner’s presence is requested, (2) the party®s best
¢stimate of the dates when such witnesses and subject matter will be heard, and
(3) the reasons why the assigned Commissioner’s presence is requested. The
assignéd Commissioner has sole discretion to grant or deny, in whole or in pant,
any such request. Any reéquest that is filed five or fewer business days before the
date when the subject hearing begins may be rejected as untimely without further
consideration.

SB 960 Reference: Sec. 9 [PU Code § 1701.3(a))

(d) In ratesetting proceedings and in quasi-legislative proceedings, a pariy has the
right to make a final oral argument before the Commission, if the party so
requests within the time and in the manner specified in the final scoping memo or
later ruling in the proceeding. A quorum of the Commission shall be present for
such final oral argument.

SB 960 Reference: Sec. 3 [PU Code § 1701.3(d)); Sec. 10 [PU Code § 1701.4{c}]

(¢) In quasi-legislative proceedings, the assigned Commissioner shall be present for
formal hearings.

SB 960 Reference: Sec. 10 [PU Code § 1701.4(a))

. (€) For purposes of this rule, the following definitions apply:
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(1) “Adjudicative facts™ answer questions such as who did what, where, when, .
how, why, with what motive or intent.

(2) “Formal hearing” generally refers to a hearing at which testimony is 6ffered or
comments or argument taken on the record; “formal hearing™ does not include
a workshop. Ina quasi-legistative proceeding, “formal hearing” includes a
hearing at which testimony is offered on legislative facts, but does not include
a hearing at which testimony is offered on adjudicative facts.

(3) “Legislative facts™ are the general facts that help the tribunal decide questions
of law and policy and discretion.

(4) “Present” or “presence” at a hearing means physical attendance in the hearing
room, 6r remote attendance (to the extent permitted by law) by teleconference
or siniilar means, or by monitoring a real-time transcript in progress, suflicient
to familiarize the altending Commissioner with the substance of the evidence,
testimony, or argument for which the Commissioner’s presence is required or
requested.

8.1 (Rule 8.1) Proposed Decisions and Decisions in Ratesetting and Quasi-legislative
Proceedings.

(a) A rateselting or quasi-legislative proceeding shall stand submitted for decision by
the Commission after the taking of evidence, and the filing of briefs or the
presentation of oral argunients as prescribéd by the Commission or the presiding
ofltcer. The Commission’s Daily Calendar shall include a table of submission
dates listing all such dates (with the comresponding proceedings) that occurred
during the two weeks preceding the date of the calendar.

(b) In ratemaking and quasi-legislative proceedings where hearings were held, the
assigned Commissioner (or the assigned Administrative Law Judge if acting as
principal hearing oflicer in a ratesetting proceeding) shall prepare a proposed
decision setling forth recommendations, findings, and conclusions. The proposcd
decision shall be filed with the Commission and served on all parties without
undue delay, not later than 90 days after submission.

Applicants in matters involving buses, vessels, public utitity sewer systems, or
public utility pipelines may make an oral or written motion to waive the filing of
comments on the proposed decision. Any parly objecting to such waiver will
have the burden of demonstrating that filing of comments is in the public interest.

SB 960 Refersnce: Sec. 5 [PU Code § 311(d))
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(¢) The Commission, in issuing its decision in a ratesctting or quasi-legistative
. proceeding, may adopl, modify, or set aside all or part of the¢ proposed decision,
based on the evidence in the record. The decision of the Commission shall be
issued not later than 60 day's after issuance of the proposed decision. The
Commission may extend the deadline for a reasonable period under extraordinary
circumstances. The 60-day deadline shall be extended for 30 days if any alternate
decision is proposed.

(d) In a rateselting proceeding where a hearing was held, the Commission may meet
in closed session to consider its decision, provided that the Commission has
established a period as described in Rule 7(k)}4) above. In no event shall the
period during which the Commission may meet in closed session exceed the
period for which the comimunications described above are prohibited.

SB 960 Reference: Sec. 9 [PU Code § 1701.3(e)}; Sec. 10 (PU Code § 1701.4(e)}

8.2 (Rule 8.2) Decisions, Appeals, and Requests for Review in Adjudicatory
" Proceedings.

(a) An adjudicatory proceeding shall stand submitted for decision by the Commission
after the taking of evidence, and the filing of briefs or the presentation of oral
arguments as prescribed by the Comniission or the presiding ofticer. The
Commission’s Daily Calendar shall include a table of submission dates listing all
such dates (with the corresponding proceedings) that occurred during the two
weeks preceding the date of the calendar.

(b) In an adjudicatory proceeding in which a hearing was held, the presiding officer
shall prepare a decision selting forth the findings, conclusions, and order. The
decision of the presiding officer shall be filed with the Commission and served on
all parties without undue delay, not later than 60 days after submission. The
decision of the presiding officer shall become the decision of the Commission if
no appeal or request for review is filed within 30 days after the date the decision is
mailed to the parties in the proceeding. The Comniission’s Daily Calendar shall
include a table that lists, for the two weeks preceding the date of the calendar,
cach decision of a presiding officer that has become the decision of the
Commission. The table shall indicate the proceeding so decided and the date
when the presiding officer’s deciston became the decision of the Commission.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))
(c) The complainant, respondent, or any intervenor in an adjudicatory proceeding
may file and serve an appeal of a decision of the presiding officer within 30 days

of the dale the decision is mailed to the parties in the proceeding.

SB 960 Refer¢nce: Sec. 8 [PU Code § 1701.2{(a))

-1l -
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(d) Any Commissioner may request review of a decision of a presiding ofticer inan
adjudicatory procceding by filing and serving a request for review of a decision
within 30 days of the dale the decision is mailed to the parties in a proceeding.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))

(¢) Appeals and requests for review shall set forth specifically the grounds on which
the appellant or requestor believes the decision of the presiding ofticer to be
unlawful or erroncous. The purpose of an appeal or request for review is to alert
the Comniission to a potential error, so that the error may be corrected
cxpeditiously by the Commission. Vague assertions as to the record or the law,
without citation, may be accorded little weight. ‘Appeals and reguests for review
shall be served on all parties and accompanied by a cerlificate of service.

(0 Any party may file and scrve its response no later than 15 days after the date the
appeal or request for review was filed. In cases of multiple appeals or requests for
review, the response may be to all such filings and may be filed 15 days after the
last such appeal or request for review was fited. Replies to respornises are not
pemiitted. The Commission is not obligated to withhold a decision on an appeal
or request for review to allow time for responses to be filed.

(g) In any adjudicatory proceeding in which a hearing is held, the Commission may
meet in closed session to consider the decision of a presiding ofticer that is under
appeal pursuant to subscction (c) of this rule. The vote on the appeal or a request
for review shall be in a public meeting and shall be accompanicd by an
explanation of the Commission’s decision, which shall be based on the record
developed by the presiding ofticer. A decision different from that of the presiding
oflicer shali include or be accompanied by a written explanation of each of the
changes made to the presiding oflicer's decision.

SB 960 Reference: Sec. 8 [PU Code § 1701.2(¢))
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Proposed amendments to Rule 13.2
(In existing Article 3)

13.2. (Rule 13.2) Expedited Complaint Procedure.

(2) This procedure is applicable to complaints against any clectric, gas, water, heat, or
telephone company where the amount of money claimed docs not exceed the jurisdictional timit
of the small claims court as set forth in subdivision (a) of Section 116.2 of the Code of Civil
Procedure.

(b) No attorney at law shall represent any parl) other than himself of herself under the
Expedited Coniplaint Procedure.

(¢) No Pleading ether than a complaint and answer is necessary,
(d) A hearing without a reporter shall be held within 30 days after the answer is filed.

(¢) Separately stated findings of fact and conclusions of law will not be made, but the
decision may set fortha bnefsummar)' of the facts.

o Comiplainants and defendants shall coniply with all rules in this article deahng with
complaints —(Rules 940 112,13, and13.1) Use of the Expedited Complaint Procédure does
not excuse compliance with any applicable rule in the Commission’s Rules of Practice and
Procedure.

(g) The Commission or the presiding ofticer, when the public interest so requires, may at any
time prior to the filing of a decision terminate the Expedited Complaint Procedure and recalendar
the matter for hearing under the Commission’s regular procedure.

(h) The parties shall have the right to file applications for rehearing pursuant to Section 1731
of the Public Utilities Code. 1f the Commission grants an application for rehearing, the rehearing
shall be conducted under the Commiission’s regular hearing procedure.

(i) Decisions rendered pursuant to the Expedited Complaint Procedure shall not be
considered as precedent or binding on the Commission or the courts of this state.




Proposed amendments tc ::ing Article 16

Article 16. Presic - Miicers

62. (Rule 62) Designation.

When evidence is to be taken in a proceedin. =2r¢ the Commission, ene or more of
the Commissioners, or an Administrative Law +.-. may preside at the hearing.

63. (Rule 63) Authority.

The presiding oflicer ﬁla)' sethearings and ¢ =i the course thereof; administer
oaths; issue subpoenas; receive evidence; hold s~ sriate conferences before or during
hearings; rule upon all objections or motions wi-. -0 not involve final determiination of
proceedings; receive ofters of proof; hear argur: nd fix the time for the filing of
briefs. The peesiding ofticer He- may take such . = xlion as may be necessary and
appropriate to the discharge of his or her duties stent with the statutory or other
authorities under which the Commission functiz 2d with the rules and policies of the
Commission.

63.1. (Rule 63.1) Petition for Reassignment - : -isive Means to Request of
Disqualification Reassignme ¢ \dministrative Law Judge.

The provisions of this article are the exclus- ~ans available to a pariy toa
Commission proceeding to seek reassigniment « * = 2roceeding to another to-disqualify

an-Administrative Law Judge-from-participatin - —cidingthe-issues-oroutcome-of the
proceeding.

63.2. (Rule 63.2) Petitions for Automatic Re>:_1inent,

{a) A pariy 1o a pr()cceding prclin]il]a[i]y d;‘;"iﬁfd to be adiudical(m' {sce Rules
6(c) and 6.1(a)) shall be entitled to petition, ons . for automatic reassignment of that
proceeding to another Administrative Law Juds _ccordance with the provisions of this
subsection. The petition shall be filed and sen. _ o¢ proceeding where reassignment
is sought, and on the Chief Administralive Lav. 22 and the President of the
Commission. The pelition shall be supported b _-aration under penalty of perjury (or
affidavit by an out-of-state person) in substanti: ¢ following form:

Jdeclares under pen. 1‘periun':] That [s]heis [a
party] [altomey for a party] to the abovs .~vned adjudicatory
proceading. That [declarant) believes th_ e cannot have a [fair]
[expaditious] hearing before Administre-. _aw Judge [to whom the
proceading is assigned]. That declarant - = party declarant represents)




has nol filed. pursuant to Rule 63.2. any prior petition for autematic
reassignment in the proceading,

Dated Lal . Califomia.

[Signature]

Except as provided in Rules 63.3 and 63.4, no party in an adjudicatory pioceeding will be
pernitted to make more than one petition for reassignment in the proceeding. Inan
adjudicatory proceeding where there is more than one complainant or simitar party, or
more than one defendant or similar parly, only one petition for automatic reassipnment
for cach side may be made,

Where the party secking automatic reassignment is onc of several _panties aligned on the
same side in the proceeding, the declaration shall include a showing that either (1) no
previous petition for automatic reassignment has beea filed in the proceeding, or (2) the
interests of the petitioner are substantially adverse to those of any prior petitioner for
automatic reassigniment in the proceeding.

(b)Y A party to a pro¢ceding preliminarily determined to be ratesctting (see Rules 6{c)
and 6.1(a)), or a person or enlity declaning the intention in good faith to become a party to

the proceading, shall be eatitled to petition, once only, for automatic reassignment of that
proceading to another Administrative Law Judge in accordance with the provisions of this
subsection; however, ndé more than two reassignments pursuant to this subsection shall
be permitted in the same proceeding. The petition shall be filed and served as provided in
subsection (a) of this rule, and shall be supported by a declaration similar in fonm and
substance to that sct Forth in subscction (a) of this rule,

Whenever a timely petition for automalic reassipnment of a rateselling proceeding
is liled, the Chief Administrative Law Judge, prompily al the cad of the 10-day period
specified in subsection (c) of this rule, shall issue a ruling reassigning the proceeding. A
pariy lo the proceeding. or a person or entity declaring the intention in good faith to
become a party to the proceeding, may petition for another automalic reassignment no
later than 10 days following the date of such ruling. The petition shall be filed and served
as provided in subscetion {a) of this rule, and shall be supported by a declaration similar
in form and substance to that set forth in subsection (a). The second automatic
reassignment of the proceeding shall not be subject to further pelitions pursuant to this
subsection.

{c) Any petition and supporiing declaration filed pursuant to subsections (a) or (b) of
this rule shall be filed no later than 10 days after the date of the notice of the assignment
ot reassignment, except that a second pelition for automatic reassignment of a raleselling
procceding shall be filed no later than 10 days following the date of the ruling on the first
petition for automatic reassignment filed pursuant to subsection (b).




. (d) Upon the liling of a petition for automatic reassignment, the Chief Administrative
Law Judge, subject only to the restrictions in this rule on the number and timeliness of
palitions in a given proceeding, shall issuc a ruling tcassigning the procecding to another
Administrative Law Judge. The Chief Administrative Law Judge, in consultation with
the President of the Conmmission, shall issue a ruling explaining the basis for denial
whenever a patition for automatic reassignment is denied.

63.3. {(Rulc 63.3) Petitions for Reassignment - Unlimited Peremptory.

(a)_lrrespective of the limits in Rule 63.2 on number of petitiens for automatic
reassignnient, any party is entitled to file a petition for reassignment in any adjudicatory
proceeding or ratesetling proceeding in which the then-assigned Administrative Law
Judge (1) has served within the previous 12 months in any capacity in an advocacy
position at the Commission or has been employed by a repulated public utility, (2) has
served in a represeatative capacity in the proceeding, or (3) has been a party to the
proceading. A petition under this subsection shall be supported by declaration under
penalty of perjury (or afllidavit by an out-6f-state person) setting forth the factual basis for
the petition, and shall be filed and served as provided in Rule 63.2(a).

{b)_Any petition and supporting declaration filed pursuant to this rule shall be fited
no later than 10 days alter the date of the notice of the assipnmenl or reassipnment. The
Chicl Administrative Law Judge, in consultation with the President of the Commission,
shall issue a ruling explaining the basis for denial whenever a pelition for reassignment
made pursuant to this rle is denied.

63.24. (Rule 63.24) Groundsfor-Disqualification-Pctitions for Reassignment -

Cause,

(2) Any party is cititled to file a pelition for reassignment in any adjudicatory,
rateselting, or quasi-{egistative proceeding where:




(31) The Administrative Law Judge has a financial interest in the subject matter |
ina proceeding or in a party to the proceeding. An Administrative Law Judge .
shall be deemed to have a financial interest if:

(A) A spouse or minor child living in the Administrative Law Judge's
houschold has a financial intecest; or

(B) The Administrative Law Judge or his or her spouse is a fiduciary who has
a financial interest. |

An Administrative Law Judge has a duly to make reasonable efforts to be
informed about his or her personal and fiduciary interests and those of his or her
spouse and the personal financial interests of the childeen living in the houschold.

1~ - - - - N -
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(2) The Administrative Law Judge has bias, prejudice, or interest in the
proceading.

{b) A petition filed pursuanlt to this rule shall be supported by a declaration under
penalty of perjury (or aftidavit by an out-of-state person) sclling Forth the factual basis for
the petition, and shall be filed and served as provided in Rule 63.2(a).

(c) A petition and supporiing declaration filed pursuant to this rule shall be filed at
the earliest practicable opportunity and in any event nio later than 10 days after the date
the pelitioner discovered or should have discovered facts set forth in the declaration filed
pursuant (o this fule. The Chief Administrative Law Judge, in consultation with the
President of the Commission, and alter ¢onsidering any résponse from the assigned
Adninistrative Law Judge, shall issue a ruling addressing a petition for reassipnment
filed pursuant to this rule.




(ed) A party may file no more than one metiea-ta-disqualify-petition for reassignment
of an Administrative Law Judge pursuant to this rule unless facts suggesting new grounds
for disqualification-reassignment are first leamed of or arise after the metion-palition was
filed. Repetitive petitions for reassipnment motionsto-disquatify-not alleging facts
suggesting new grounds for disqualification-reassignment shall be denied by cither the
Chiel’ Administrative Law Judge or by the Administrative Law Judge against whom they
are filed.

(Note: Rule 63.4 (d) is a revised version of former Rule 63.4(e))

63.33. (Rule 63.35) Circumstances Not Constituting Grounds for-Disqualification _
Reassignment for Cause. '

1t shall not be grounds for disqualification-reassignraent for cause that the
Administrative Law Judge:

(a) Is or is not a member of a racial, ethnic, religious, sexual or similar group and
the proceeding involves the rights of such a greap.

(b) Has experience, technical competence, wr specialized knowledge of or hasin
any capacily expressed a view on a lega), factual or policy issue presented in the
proceeding, except as provided in Rule 63.2(:%2)3.

() Has, as a representative or public ofticial participated in the drafting of laws or
regulations of in the eflort to pass or defeat laws_or regulations, the meanin g,
effect, or application of which is in issue in the proceeding untess the
Administrative Law Judge believes that hiser-herthe prior involvement was such
as to prevent the Administrative Law Judge from exercising unbiased and
impartial judgment in the procceding so-well- known-aste raise areasonable- doubt

63.46. (Rule 63.46) Procedurefor Disqualifieation-ef Administrative Law Judge’s

Ability to Request Reassignment.

(@ The Administrative Law Judge shall disqualifyhimselfor-herselfrequest

reassignment and withdraw from a proceeding in which there are grounds for

disqualification-rcassignment for cause unless the partics waive the disqualification
reassignment pursuant to Rule 63.57.




{Nofe: Former Rule 63.4(d) and (e) arc revised and appear in the new rules as Rule

63.4(d) and Rule 63.8, respectively)

1




63.57.(Rulc 63.587) Waiver,

An Adnministrative Law Judge, after determining that there is basis for his or her
reassignment for cause, shall-who-determines himselforherself to-be disqualified-after
disclosging the basis Ferhisefheﬁi*sq-&ahheaumvn the record, and may ask the parties
whether they wish to waive the-disqualification_reassignment. A waiver of

di‘it}ﬂ&h-ﬁt&i-l-&& reassignment shall recite the basis for disqualification- reassignment and
is- shall be efiective only when signed by all partics; and included in the record. The

Administrative Law Judge shall not seek to induce a waiver and shall avoid any effort to
discover which lawyers- representatives or parties favored or opposed a waiver of

disqualification_rcassignment.
63.8. (Rule 63.8) Prior Rulings,

- &) If an Administrative Law Judge is-disqualified reassigned, the rulings he or she
has made up to that time shall not be set aside in the absence of good cause.

(-&)-te:_ _Rulk- 638 lS a rc\jised version of former Rule 63.4(d))

63.69. (Rule 63.69) Ban on Ex Parte Communications.

Ex parte communications regarding the assignment: or reassignment ef

disqualification-of particular Administrative Law Judges are prohibited.

63.710.(Rule 63.710) Definitions.
For the purposes of Rules 63.1 to 63.69 inclusive, the following definitions apply:

(a) "Financial interest™ means ownership of more than a 1 percent legal or equitable
interestin a party, or a legal or equitable interest in a party of a fair market value in
excess of one thousand five hundred dollars ($1,500), or a relationship as director,
advisor or other active participant in the affairs of a party, except as follows:

(1) Ownership in a mutual or comnion investment fund that holds securities is not
a "financial interest” in those securities held by the organization unless the
Administrative Liaw Judge participates in the management of the fund.

(2) An oftice in an educational, religious, charitable, fraternal, or civic
organization is not a "financial interest™ in securilies held by the organization.

(3) The propnetar)' interest 0f a policyholder in a mutual insurance compan) ora
depositor in a mutual savings associalion, or a similar proprictary interest, is a
"financial interest™ in the organization only if the outcome of the proceeding could
substantially affect the value of the interest.




(b) "Representative™ includes any person authorized o represent a party to a
proceading, whether or not the person is licensed to practice law, oran expert witness
or consultant for the party.

(€} ql ’n ! ! ‘: ; - \!. l "‘ l , ’ o r t6 l!‘E Ei"il !a“.

(ec) "Fiduciary" includes any executor, trustee, guardian, or administrator.
(Fd) "E\ parte cOmmumcallon i5~ mcludes a commumcanon a&deﬁaedm—ﬂa!e—%—
beh\ een thean Admlmstralne La\\

Judge &whal-leﬁged—and other decisionmakers aboul a petition for reassignment of a
procecding to which the Administrative Law Judge is curréntly assigned.




that the rules applicable to one of the other categories, or some hybrid of the rules,
are best suited to the proceeding.

In exercising its discretion under subsections d and ¢ above, the Commission

-shall so categorize an included proceeding and make such other procedural
orders as best to enable the Commission to achieve a full, limely, and effective
resolution of the substantive issues presented in the proceeding.

5. Prehearing Conferences

Whenever a proceeding identified as a candidate proceeding seems likely to go to
hearing, the assigned Commissioner shall set a prehearing conference as soon as
practicable after the Commission makes the assignment. The ruling sctiing the
prehearing conference may also set a date for filing and serving prehearing conference
statements. Such statements may include comment on the proposed scoping memos
(scé Rule 3 above), and may also address any other matter specified in the ruling
selting the prehearing conference. Following the prehéaring conference, the assigned
Commissioner, with the assistance of the assigned Administralive Law Judge, shall
issue the final scoping memo for the proceeding, which shall include the category,
timetable (with projected submission date), and issues to be addressed.

SB 960 Reference: Sec. 7[PU Code § 1701.1(D))

6. Petitions for Reassignment

a. Inaddition to the disqualification provisions of Rules 63.1 through 63.7 of the
Rules of Practice and Procedure, and notwithstanding Rule 63.1, any parly to an
adjudicatory proceeding shall be eatitled to petition, once only, for automatic
reassigniment of that proceeding to another Administrative Law Judge in
accordance with the provisions of this subsection and of subsection e of this rule.
The petition shall be filed and served in the proceeding where reassignment is
sought, and on the Chief Administrative Law Judge and the President of the
Commission. The petition shall be supported by declaration under penalty of
perjury (or affidavit by an out-of-state person) in substantially the following form:




» {declares under penalty of perjury:] That
{slhe is [a party] [altomey for a party] to the above-caplioned
adjudicatory proceeding. That [declarant] believes that [s)he
cannot have a [fair) [expeditious] hearing before Administrative
Law Judge [to whom the proceeding is assigned). That declarant
[or the party declarant represents) has not fited, pursuant to

Rule 6.a, any prior petition for automatic reassignment in the
proceeding.

Dated . at . Califomia.

[Signature}

Where the party secking automatic reassignment is one of several parties atigned
on the samg side in the proceeding, the declaration shall include a showing that
cither (1) no previous petition for automatic reassignment has been filed in the
proceeding, or (2) the interests of the petitionér are substantially adverse to those
of any prior petitioner for automatic reassignment in the proceeding.

SB 960 Reference: Secc. 8 [PU Code § 1701.2(2))

In addition to the disqualification provisions of Rules 63.1 through 63.7 of the
Rules of Practice and Procedure, and notwithstanding Rule 63.1, a party to a
rateselting proceeding, or a person or entity declaring the intention in good faith to
beconie a party to the proceeding, shall be entitled Lo petition, once only, for
automatic reassignment of that proceeding to another Administrative Law Judge
in accordance with the provisions of this subsection; however, no more than two
reassignments pursuant to this subsection shall be permitted in the same
proceeding. The petition shall be filed and served as provided in subsections a
and ¢ of this rule, and shall be supported by a declaration simitar in form and
substance to that set forth in subsection a of this sule.

Whenever atimely petition for automatic reassignment of a ratesetting proceeding
is filed, the Chief Administrative Law Judge, promptly al the end of the 10-day
period specified in subscction e of this rule, shall issue a ruling reassigning the
proceeding. A party to the procceding, or a person or enlity declaring the
intention in good faith to become a party to the proceeding, may petition for
another automalic reassignment following such ruling. The petition shall be filed
and served as provided in subscctions a and e of this rule, and shall be supported
by a declaration similar in form and substance to that set forth in subscction a.

- The second automatic reassignment of the proceeding shall not be subject to
further petitions pursuant to this subsection.

SB 960 Refercnce: Sec. 9 [PU Code § 1701.3(b))




C.

Upon the filing of a petition for automatic reassignment, the Chief Administrative
Law Judge, subject only to the restrictions in this rule on the number and
timeliness of petitions in a given proceeding, shall issu¢ a ruling reassigning the
proceeding to another Administrative Law Judge. Except as provided in
subsection d of this rule, no party in an adjudicatory proceeding will be permitted
to make more than one petition for reassignment in the proceeding. Inan
adjudicatory proceeding where there is more than one complainant or similar
party, or more than one defendant or similar party, only one petition for automatic
reassignment for each side may be made. The Chief Administrative Law Judge,
in consultation with the President of the Commission, shall issuc a 1uling
explaining the basis for denial whenever a petition for automatic reassignment is
denied.

Related Existing CPUC Rules (Title 20): 45, 46, 63.4(b)

Irrespective of the limits in subsections a and b of this rule on number of petitions
for automatic reassignment, any party is entitled to file a petition for teassignment
in any adjudicatory proceeding or ratesetting proceeding in which the then-
assigned Administrative Law Judge (1) has served within the previous 12 months
in any capacity in an advocacy position at the Commission or has been erployed
by a regulated public utitity, (2) has sérved in a fepresentalive capacity in the
proceeding, or (3) has been a party to the proceeding. A petition under this
subsection shall be supported by declaration under penalty of perjury (or affidavit
by an out-of-state person) seiting forth the factual basis for the petition.

Related Existing CPUC Rules (Title 20): 63.2(a}2)
SB 960 Reference: Sec. 8 (PU Code § 1701.2(a)); Sec. 9 (PU Code § 1701.3(b)]

Any petition and suppoiting declaration pursuant to subscctions a, b, or d of this
rule shall be filed no more than 10 days after the date of the resolution or ruting
making the challenged assignment or reassignment.

7. Ex Parte Communications: Applicable Requirements

a.

In any adjudicatory proceeding, ex parte communications are prohibited. This
prohibition shall apply from the preliminary determination on category of the
proceeding to the date of issuance of a final order in that proceeding.

Related Existing CPUC Rules (Title 20): 1.3(a)
SB 960 Reference: Sec. 8 {PU Code § 1701.2(b))

In any rateseiting pfocceding, eX parte communications are permitted only if
consistent with the following restrictions, and are subject to the reporting
requirements sét forth in Rule 8 below:




. . (D) Oral ex part¢ communications ar¢ permitted at any time witha Commissioner
provided that the Commissioner involved (i) invites all parties to altend or scts
up a conference call in which all parties may participate, and (ii) gives notice
of this meeting or call as soon as possible, but no less than three days in
advance of the meeting or call at which the communication will take place.

(2) If an ¢éx parte communication meeting or call is granted by a decisionmaker to
any party individually, all other parties shall be sent a notice at the time that
the request is granted, and shall be offered individual meetings of a
substantially equal period of tiine with that décisionmaker. The party
requesting the initial individual meeting shall bear the burden of notifying the
other parties that its request has been granted, at least three days prior to the

“date when the meeting is 10 occur. At the meeting, that party shall produce a
cedtificate of service of this notification on all other parties. If the ex parte
communication is by telephone, that party shall piovide the décisionmaker
with the cettificale of service before the start of the call. The cettificate may
be provided by facsimilé transmission.

(3) Written ex partc communications are permitted at any lime provided that the
party making the communication serves copies of the commuaication on all
other parties on the same day the communication is transmitted to a
decisionmaker.

(4) In any ratesetting proceeding, the Commission may establish a period during
which no oral or written communications on a substantive issue in the
proceeding shall be pernmitted belween an interested person and a
Commissioner, a Commissioner’s personal advisor, the Chicf Administrative
Law Judge, any Assistant Administrative Law Judge, or the assigned
Administrative Law Judge. Such period shall bégin not more than 14 days
before the Commission meeting date on which the decision in the proceeding
is scheduled for Commission action. If the décision is held, the Commission
may permit such communications for the first half of the hold period, and may
prehibit such cominunications for the second half of the period, except that the
period of prohibition shall begin not more than 14 days before the
Commission meeting date to which the decision is held. (Note: Subsection b
(4) becomes effective only when Bagley-Keene relief enacted in SB 960
beconies effective.)

Relatéd Existing CPUC Rules (Title fO): 1.3(b) _.
SB 960 Reference: Sec. 9 (PU Code § 1701.3(c))

¢. Inany quasi-legislative proceeding, ex parte communications are allowed without
restriction.




SB 960 Reference: Sec. 10[PU Code § 1701.4(b))

d. The requirements of subsections a, b, or ¢ of this rule shall cease to apply to an
included proceeding in which (1) no timely answer, response, protest, or request
for hearing is filed responding to the pleading initiating the proceeding, or (2) all
such responsive pleadings are withdrawn. However, if there has been a request
for hearing, the proceeding remains included unless and until the request has been
denied.

Related Existing CPUC Rules (Title 20): 1.1{c)

EX parte communications concerning categorization are permilted, but must be
reported pursuant to Rule 8 below.

SB 960 Refcrence: Sec. 7{PU Code § 1701.1(a)]

8. Reporting Ex Parte Communications

a. Ex p:utc communications that arc subject to these reporting reqmremenls shall be
reported by the interested person, regardless of whether the communication was
initiated by the interested person. An original and seven copies of a “Notice of Ex
Parte Communication” (Notice) shall be filed with the Commission’s San
Francisco Docket Office within three working days of the communication. The
Notice shall include the following information:

(1) The date, time, and location of the communication, and whether it was oral,
written, or a combination;

(2) The identities of each decisionmaker involved, the person initiating the
communication, and any persons preseat during such communication;

(3) A description of the interested person’s, but not the decisionmaker’s,
communication and its content, to which description shall be attached a copy
of any written, audiovisual, or other material used for or during the
communication.

Related Existing CPUC Rules (Tile 20): 1.4(a)
SB 960 Reference: Sec. 7PU Code § 1701.1(c X4 )X CXi)-(iii)}

These reporting réquirements shall apply to ex parte communications in
ratesetting proceedings and 1o ex parte communications concerning
categorization. In a rateselling procéeding, communications on a substantive
issue between an interested person and a Commissioner's pérsonal advisor, other
than communications occurring in a public hearing, workshop, or other public




selling, or on the official record of the proceeding, shall be reported as specified in
subsection a of this rule.

Related Existing CPUC Rules (Title 20): 1.1-1.7

9. Oral Arguments and Commissioner Presence

a. Inany adjudicatory proceeding, if an application for rehearing is granted, the
partics shall have an opportunity for final oral argument before the assigned
Administrative Law Judge (or before the assigned Commissioner, if the latter
presides at the rehearing).

Related Existing CPUC Rules (Title 20): 76
SB 960 Reference: Sec. 8 [PU Code § 1701.2(d))

In any ratesetling proceeding, the assigned Commissioner shall be present at the
closing argument.

Related Existing CPUC Rules (Title 20): 76
S8 960 Reference: Sec. 9 [PU Code § 1701.3(a)]

In any ratesetting proceeding, a party may request the presence of the assigned
Commissioner at a formal hearing or specific portion of a formal hearing. The
request may be made in a proposed scoping memo or a prehearning conference
statement.  Alternatively, the request may be made by filing and serving on all
parties a letter to the assigned Commissioner, with a copy to the assigned
Administrative Law Judge. The request should be made as far as possible in
advance of the formal hearing, and should specify (1) the witnesses and/or issues
for which the assigned Commissioner's presence is requested, (2) the party’s best
estimate of the dates when such witnesses and subject matter will be heard, and
(3) the reasons why the assigned Commissioner’s presence is requested. The
assigned Commissioner has sole discretion to grant or deny, in whole or in part,
any such request. Any request that is filed five or fewer business days before the
date when the subject hearing begins may be rejected as untimely without further
consideration.

Related Existing CPUC Ruleés (Title 20): 76
SB 960 Reference: Sec. 9 [PU Code § 170).3(a))

In ratesetting proceedings and in quasi-legislative proceedings, a party has the
right to make a final oral argunient before the Commission, if the party s6 fequests
within the time and in the manner specified in the final scoping memio or later
ruling in the procéeding. A qiorum of the Commission shall be present for such
final oral argument.




Related Existing CPUC Rules (Tule 20): 76
SB 960 Reference: Sec. 9 (PU Codé § 1701.3(d)}; Sec. 10 [PU Code § 1701.4(c))

¢. Inquasi-legislative proceedings, the assigned Commissioner shall be present for
formal hearings.

SB 960 Refecence: Sec. 10{PU Code § 1701.4(a))

For purposes of this rule, the following definitions apply. “Present™ or “presence”
at a hearing means physical attendance in the hearing room, or rémote atténdance
(to the extent permitied by law) by teleconference or similar means, including
monitoring outside the hearing room a real-time transcript in progeess, sufficient
to famiiliarize the attending Commissioner with thé substance of the evidence,
testimony, or argument for which the Commissionet's presence is required or
requested. “Formal hearing” gencrally refers to a hearing at which testimony is
offered or comments or argument taken on the record; “*formal hearing” does not
include a workshep. In a quasi-legistative proceeding, *formal hearing” includes
a hearing at which testimony is introduced on legislativé facts, but does not
include a hearing at which testimony is introduced on adjudicative facts.
Adjudicative facts answer qucsuons such as who did what, where, when, how,
why, with what motive or intenl. Legislative facts are the general facts that help
the tribunal decide questions of taw and policy and discretion.

Related Bxisting CPUC Rules (Title 20): 76

10. Proposed Decistons and Decisions in Ratesetting and Quasl-legislative Procecdings

a. A ratescliing or quasi-legislative procceding shall stand submitted for decision by
the Commiission afler the taking of evidence, and the filing of such briefs or the
presentation of such oral arguments as may have been presciibed by the
Commission or the presiding officer. The Commission's Daily Caleadar shall
include a table of submission dates listing all such dates (with the corresponding
proceedings) that occurred during the (wo weeks preceding the date of the
calendar.

Related Existing CPUC Rules (Title 20): 8.15, 77

In all ratemaking and quasi-legislative proceedings, the presiding officer shall
prepare a proposed decision seiting forth the recommendations, findings, and
conclusions. The proposed decision of the presiding officet shall be filed with the
Commission and served on all parties without undué delay, not later than 90 days’
after submission. Where Public Utilities Code Section 311 does not réquire that
the assigned Administrative Law Judge prepare the proposed decision, the
assigned Commissioner may prepare the proposed decision instead, within the
time limits specified above.




Applicants in matters involving buses, vessels, public wiility sewer systems, or
public utility pipelines may make an oral or written motion to waive the filing of
and comment on the proposed decision. Any party objecting to such waiver will
have the burden of demonstrating that such filing and comment is in the public
interest.

Related Existing CPUC Rules (Titte 20): 77.1 ,
SB 980 Reference: Sec. 5 [PU Code § I11(d)); Sec. 6 [PU Code § 311(d))

. The Commission, in issuing its decision in a ratesciting or quasi-legislative
proceeding, may adopt, modify or set aside the proposed decision or any part
thereof based on the evidence in the récord. The decision of theé Commission
shall be issued not later than 60 days afler the issuance of the proposed decision.
The Commission may extend the date {or a reasonable period undef extraordinary
circumstances. The 60-day period shall be extended for 30 days if any alternate
decision is proposed.

. Inany rateseiting proceeding, the Commission may meet in closed session to -

consider its decision, bul only if such meeting occurs during a period established
as described in Rule 7.b{4). (Note: Subsection d becomes effective only when
Bagley-Keene relief enacted in SB 960 becomes effective.)

Related Existing CPUC Rules (Title 20): 79 .
SB 960 Reference: Sec. 9 [PU Code § 1701.3(e)); Sec. 10 [PU Code § 1701.4(e))

11._Decisions, Appeals, and Requests for Review in Adjudicatory Proceedings

a. An adjudicatory proceeding shall stand submitted for decision by the Commission

after the taking of evidence, and the filing of such briefs or the presentation of
such oral arguments as may have been prescribed by the Commission or the
presiding officer. The Commission’s Daily Calendar shall include a table of
submission dates listing all such dates (with the corresponding proceedings) that
occurred during the twé weeks preceding the date of the ¢alendar.

Related Existing CPUC Rules (Title 20): 8.15, 77

. In any adjudicatory proceeding, the presiding officer shall prepare a decision
setting forth the findings, conclusions, and order. The decision of the presiding
officer shall be filed with the Commission and served on all partiés without undue

delay, not later than 60 days after submission. The decision of the presiding
officer shall be placed 6n the Commission®s Consent Agenda for approval by the
Commission if o appéal or request for review is filed within 30 days after the
date the decision is mailed to the parties in the proceeding.
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Related Existing CPUC Rules (Tile 20): 7121, 19
SB 960 Reference: Sex. 8 [PU Code § 1701.2(a))

Any party in an adjudicatory procecding may file and serve an appeal of a
decision of the presiding officer within 30 days of the date the decision is mailed
to the partics in the proceeding.

Related Enxisting CPUC Rules (Tl 20): 77.2
SB 960 Reference: Sev. 8 [PUCode § 1701.2(a))

. Any Commissionet may request review of a decision of a presiding officer in an
adjudicatory proceeding by filing and serving a request for review of a decision
within 30 days of the date the decision is mailed 1o the parties in a proceeding.

Relarad Existing CPUC Rules (Title 20): 77.2
SB 960 Reference: Sec. 8 [PU Code § 1701.2(a))

Appeals and requests for review shall set forth specifically the geounds on which
the appellant or requestor believes the decision of the presiding officei to be
unlawful or erroneous. The purpose of an appeal or requést for review is to alert
the Commiission to a potential ervor, so thal the error may be corfected
expeditiously by the Commission. Vague assertions as to the re¢ord or the law,
without citation, may be accorded little weight. Appeals and requests for review
by a Commissioner shall be served on all parties and accompanicd by a cettificate
of scrvice.

Related Existing CPUC Rules (Title 20): 72.3

Any party may file and serve its responsc no later than 15 days after the date the
appeal or request for review was filed. In cases of multiple appeals or requests for
review, the response may be to all such filings and may be filed 15 days after the
last such appeal or request for review was filed. Replies to responses are not
permitted. The Commission is not obligated to withhold a decision on an appeal
or request for review to allow time for responses to be filed.

Related Existing CPUC Rules (Title 20): 72.5

'The Commission may meet in closed session to consider the decision of a
presiding officer that is being appealed or reviewed pursuant to a request for
review by a Commissioner. The vote on the appeal or request for review shall be
in a public meeting and shall be accompanied by an explanation of the decision on
the appeal. The decision on the appeal or request for review shall be based on the
record developed by the presiding officer. A decision different fron that of the
presiding officer shall include or be accompanied by a written explanation of each
of the changes made to the decision. (Note: The first seatence of subsection g




beconkes effective only when Bagley-Keene relief enacted in SB 960 beconwes
cffective.)

SB 960 Reference: Sev. 8 [PU Code § 1701.2(c))
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I dissent in part {(on Rule 4.e only) .
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I abstain.
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Commissioner




. Experimental Rules and Procedures to Gain Experience, Where Practicable, With
Management of Commission Proceedings Under Requirements of SB 960

1. Definitlons

“Included proceeding™ is any proceeding categorized as an adjudicatory,
ratesctling, or quasi-legislative proceeding to which the rules and procedures in
this resolution apply pursuant to Rule 2 below.

SB 960 Reference: Sec. 7[PU Code § 1701.1(a), (c¢X1)-(3))

“Category,” “categorized,” or “categorization” refers to the procedure whereby an
included proceeding is identified as and determined to be an adjudicatory,
ratesetting, or quasi-legislative proceeding for purposes of the cxpenmental fules -
and procedures authorized by this resolution.

“Adjudicatory” proceedings are: (1) enforcement investigations into possible
violations of any provision of statutory law or order or rule of the Commission;
and (2) complaints against regulated entities, including those complaints that
challenge the accuracy of a bill, but ex¢luding those complaints that challenge the
reasonableness of rates or charges, past, preseat, or fulure.

Related Existing CPUC Rules (Tale 20): L.(f)
SB 960 Reference: Sce. 7[PU Cade § 1701.1(a), (cX2))

“Ratesclting” proceedings are proceedings in which the Commission sets or
investigates rates for a specifically named utility (or utilities), or establishes a
mechanism that in turn sets the rates for a specifically named utility (or utilities).
“Ratesctling" proceedings include complaints that challenge the reasonableness of
rates or charges, past, present, or future.

SB 960 Reference: Sec. 7[PU Ccdé § 1701.1(a), (cX3)]
“Quasi-legislative” proceedings are proceedings that establish policy or rules
(including generic ratemaking policy or rules) affecting a class of regulated

enlities, including those proceedings in which the Commission investigates rates
or practices for an enlire regulated industry or class of entities within the industry.

SB 960 Reference: Sex. 7 [PU Code § 1701.1(a). (cX1))

“Ex partc communication” means a wrilten or oral communication on any
substantive issue in an included proceeding, between an interested person and a




decisionmaker that does not occur in a public hearing, workshop, or other public
setling, or on the official record of the proceeding. “Written communication”
includes a communication by letter or electronic medium. “‘Oral communication™
includes a communication in person or by telephone. “Decisionmaker” means any
Commissioner, the Chielf Administrative Law Judge, any Assistant Chief
Administrative Law Judge, or the assigned Administrative Law Judge, and in
adjudicatory proccedings any Commissioner’s personal advisor. Communications
limited to inquiries regarding the schedule, location, or format for hearings, filing
dates, identily of parties, and other such nonsubstantive information are
proceduratl inquiri¢s not subject to any restriclion or reporting requirement set
forth herein.

Related Existing CPUC Rules (Title 20): 1.3 (a)-(c)
SB 960 Reference: Sec. 7[PU Code § 1701.1{cX4), (cX4XTC))

“Ex parte communication concerning categorization™ means a written or oral
communication on the category of any candidate or included proceeding, between
an interested person and any Commissioner, any Commissioner's personal
advisor, the Chicf Administrative Law Judge, any Assistant Chief Administrative
Law Judge, or the assigned Administrative Law Judge that does not occur in a
public hearing, workshop, or other public selting, or on the official récord of the
proceeding. :

“Interested person™ means a person or entily that is any of the following:

(1) any applicant, protestant, respondent, petitioner, complainant, defendant,
interested parly who has made a formal appearance in the proceeding, or
Commission staff of record in the proceeding, or the agents or employees of
any of them, including persons receiving consideration to represent any of
them;

Related Existing CPUC Rules (Title 20): 1.1¢h)

(2) any person with a financial interest, as described in Article I (commencing
with Scction 87100) of Chapter 7 of Title 9 of the Govemnient Code, in a
matler at issue in the proceeding, or such person’s agents or employees,
including persons receiving consideration for representing such a person; or

(3) a representative acting on behalf of any formally organized civic,
cnvironmental, neighborhood, business, labor, trade, or similar association
who intends to influence the decision of a Commission member on a matter
before the Comniission, even if thal association is not a party to the
proceeding.

SB 960 Reference: Sec. 7{PU Code § 1701.1(c) (AXA)(C))




“Commission staff of record™ includes staff from the Office of Ratepayer
Advocates assigned to the procecding, staff from the Consumer Services Division
assigned to the proceeding, and any other staff assigned to an adjudicatory
proceeding in an advocacy capacity. “Commission staff of record” does not
include staff frcom any of the industry divisions who are acting in an advisory
capacity to the Commission with respect to the proceeding.

Related Existing CPUC Rules (Tivle 20): 1.1(b)

“Sample” refers to included proceedings as a group.

Until Scctions 5, 8, 9, and 10 of SB 960 beconie effective, “presiding officer”
means the Administrative Law Judge assigned to an included proceeding, and the
decision of the presiding officer shall constitute the “proposed decision™ if one is
required under Public Utilities Code Section 311(d).

2. Applicability

a. The rules in this resolution apply to a sample of formal proceedings, some of
which were filed at the Commission prior to the effective date of the resolution
and some of which were filed on or after the effective date of the resolution. An
advice letter filing is not a formal proceeding. The rules are fully applicable to
proceedings included in the sample pursvant to Rules 2.d or 2.¢ below. For
proceedings included in the sample pursuant to Rule 2.b or 2.¢ below, only the
rules in this resolution with regard to ex parte communications (Rules 7 and 8),
oral arguments and Commissioner presence (Rule 9), proposed decisions (Rule
10), and adjudicatory procedure (Rule 11) shall apply.

. Previously Filed Applications. Any utility applicant may identify one (or more)
of its applications filed prior to the effective date of this resolution as a candidate
procceding for inclusion in the sample. Any such candidate proceeding should
not yct have been to hearing, but should be anticipated to start hearings in the first
quarter of 1997. The wtility shall file and serve on all parties to the candidate
proceeding its identification of the proceeding as candidate, its proposed category,
and the approximate date when it anticipates hearings to start. Parties shall have
15 days from the date of service of the identification within which to file and
serve their responses thereto. Pacific Gas and Electric Company, San Diego Gas
& Electric Company, Southern Califomia Edison Company, Southern Califomia
Gas Company, Pacific Bell, and GTE California Incorporated are each requested
to identify 3-4 of their respective applications pursuant to this subsection. After
considering the identification and responses thereto, the Commissioner assigned
to any candidate proceeding identified pursuant to this subsection shall issue a
ruling on inclusion in the sample and the category for the proceeding. A ruling




that includes a candidate proceeding in the sample shall be appealable to the
Commission under the procedures in Rules 4.b and 4.¢..

Previously Filed OSCs, Olls, O1Rs. The Commissioner assigned to any
proceeding commienced by the Commiission, prior to the effective date of this
resolution, by order to show cause, order instituting investigation, or ordee
instituting rulemaking, may issue a nuling identifying such proceeding as a
cangdidate proceeding for inclusion in the sample and determining a category for
the proceeding. Any such candidate proceeding should not yet have been to
hearing but should be anticipated to start hearings in the first quarter of 1997, The
ruling is appealable to the Commission under the procedures in Rules 4.b and 4.c.

. New Applications; New Complaints. Any complainant and any utility applicant
that files the pleading inilialing a proceeding on or after the effective date of this
resolution may identify the proceeding in such pleading as a candidate preceeding
for inclusion in the sample, and may concurrently propose a category. Pacific Gas
and Electric Company, San Diego Gas & Electric Company, Southera California
Edison Company, Southem Califomia Gas Company, Pacific Bell, and GTE
California Incorporated are each requested to identify 3-4 of their respective
applications, filed during the first quarter of 1997, pursuant to this subsection.
The Commission shall issue an order that preliminarily categorizes such
proceeding and assigns it to a Commissioner and Administrative Law Judge. The
first responsive pleading (e.g., a protest or answer) of any party filing such
response in the proceeding shall set forth any comments or objections regarding
inclusion in the sample and the category for the proceeding. The assigned
Commissioner shall issue a ruling (after the prehearing conference if one is held)
on inclusion in the sample and the category for the proceeding. A ruling that
includes the candidate proceeding is appealable to the Commission under the
procedures in Rules 4.band 4.c.

. New OSCs, Olls, OIRs. On oi after the effective date of this resolution, a
Commission order 16 show cause, ordert instituting investigation, or order
instituling rulemaking, if the proceeding so initiated is identified as a candidate
proceeding, shall preliminarily determine a category for the proceeding. The first
responsive pleading of any party filing such response in the procéeding shall set
forth any coniments or objections regarding inclusion in the sample and the
category for the proceeding. The assigned Commissioner shall issue a ruling
(after the prehearing conference if one is held) on inclusion in the sample and the
category for the proceeding. A ruling that includes the candidate proceeding is
appealable to the Commission under the procedures in Rules 4.b and 4.c.

For any candidate proceeding, an assigned Commissioner’s ruling or Commission
decision ¢xcluding the proceeding from the sample is not appealable, and the
proceeding will be handled under the otherwise applicable Commission rules and
procedures.




. g. The rules in this resolution supplement the Commission®s Rules of Practice and
Procedure with respect to included proceedings. In the event of any inconsistency
between the rules in this resolution and the Rules of Practice and Procedure, the
provisions of the resolution shall contro). Questions regarding the applicability of
these rules shall be addressed to the Chief Administrative Law Judge and to the
Office of the Commission President. The Chief Administrative Law Judge will
respond, in coordination with that office.

3. Proposed Scoping Memos

a. Each pleading that initiates a proceeding identified as a candidate proceeding
pursuant 1o Rule 2.d above shall include a proposed scoping memo. The proposed
scoping memo shall include the following information:

(1) suggested category, together with supporting analysis;
(2) alist of the issues to be considered in the proceeding; and

(3) asuggested schedule for the proceeding. Such schedule shall be consistent
with the suggested category, and shall also take into account the number and
complexity of issues to be considered, the number of parties expected to
participate, the need for and expected duration of hearings, and any other
factors that the filing party wants the assigned Commissioner to weigh in
issuing the final scoping memo.

SB 960 Refetence: Sec. | Sec. 6 [PU Code § 311 (b)); Scc. 7 [PU Code § 170).1(b)]

. For any proceeding ideatified as a candidate proceeding pursuant to Rule 2.¢
above, the Commission order that iniliates the proceeding shall indicate whether a
hearing is necessary, and if so, shall attach a proposed scoping memo that includes
the inforation set forth in subsections a(2) and a(3) of this mle. The order shall
also designate an assigned Commissioner and Administrative Law Judge.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(a)-(b))

A party’s first responsive pleading in a proceeding identified as a candidate
procecding shall include a proposed scoping memo with the information described
in subsections a(1), a(2), and a(3) of this rule.

. The Commission intends that proposed scoping memos be brief, recognizing that
much of the information relevant to such memos is alr¢ady routinely included in
pleadings that initiate a procec¢ding and in first responsive pleadings.




. 4. Determination of Category and Need for Hearing; Assignment

a. By resolution at each Commission business meeling, the Commission shall
preliminarily determine, for each candidate proceeding initiated by a pleading
filed on or after the Commission’s prior business meeling, whether such
proceeding is an adjudicatory, ratesetiing, or quasi-legislative proceeding, and
whether the proceeding requires a hearing. The resolution shall also designate an
assigned Commissioner and Administrative Law Judge in each proceeding
categorized by the resolution. The preliminary determination may be held for one
Commission business meeting if the time of filing did not permit an informed
determination. The preliminary determination is not appealable but shall be
confirmed or changed by assigned Commissioner’s ruling pursuant 10 Rule 2.d or
2.e, and such ruling is subject to appeal undér subsections b and ¢ of this nule. If
there is no limely appeal under subsection b of this rule, and the assigned
Commissioner's ruling changes the preliminary categorization, the assigned
Commissioner's categorizalion pursuant to Rule 2.d or 2.¢ shall be placed on the
Commission’s Consent Agenda {or approval.

SB 960 Reference: Sec. 7 [PU Code § 1701.1(2)-(cX1)-(3))

- Any party may file and serve an appeal, no later than 10 days after the date of
mailing of an assigned Commissioner's ruling pursuant to Rule 2.b, 2.¢c, 2.d, or
2.¢. Such appeal shall state why the ruling is wrong as a matter of law or policy.
The appeal shall be served on the Commission’s General Counsel, the Chief
Administrative Law Judge, the President of the Commission and all persons who
were served with the ruling.

Related Enisting CPUC Rules (Title 20): 5(a), 45. 46
SB 960 Relercnce: Sec. 7 {PU Code § 1701.1(a))

Any party, no later than 15 days aftér the date of mailing of an assigned
Commissioner’s ruling from which timely appeal has been taken pursuant to Rule
4.b above, may file and serve a response to any appeal of that ruling. Such
response shall be served on the appellant and on all persons who were served with
the ruling. The Commission is not obligated to withhold a decision on an appeal
to allow time for responses. Replies to responses are not permitted.

. When a proceeding may fit more than one category as defined in Rules 1.c, 1.d,
and l.c above, the Comimission may determine which category appears most
suitable to the proceeding, of may divide the subject matter of the proceeding into
different phases or one or more new proceedings.

When a proceeding does not clearly fit into any of the catégories as defined in
Rules l.¢, 1.d, and l.e above, the proceeding will be conducted under the rules
applicable 1o the ratesetiing category unless and until the Commission determines




