PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Consumicr Services Division San Francisco, California
Date: April 9, 1998
Resolution No. CSD-3

RESOLUTION

RESOLUTION TO ADOPT A SETTLEMENT AGREEMENT
BETWEEN THE CONSUMER SERVICES DIVISION AND
WINSTAR GATEWAY NETWORK -

SUMMARY

This Resolution adopts a Seilement Agreement reached belween the Consumer
Services Division (CSD) and Winstar Gateway Network (WGNI). Under the
terms of the Seltlement Agreement, WGNI will provide restitution to California
consumers that complained to the California Public Utilities Commission
(Commiission), Pacific Bell or GTE California that their telephone serviée was
switched to WGNI without their authorization.

BACKGROUND

In March of 1993, the Commission issued D.93-03-054 granting Communications
Gateway Network, Inc. (WGNI) a Certificate of Public Convenience and Necessity
to operate as a reseller of interLATA telecommunications services in California.
On November 28, 1994, Winstar Communications, Inc. filed an application with
the Commission requesting munce pro time approval of the acquisition of WGNI.
The Commission granted Winstar Communications’ application on May 10, 1995
in D.95-05-009. WGNI is currently a wholly-owned subsidiary of Winstar
Communications, Inc.

In late 1995 and carly 1996, Pacific Bell and GTE California (GTEC) began
reporting that WGNI was receiving a significant numbeér of primary interexchange




carrier change disputes (PIC disputes).- A PIC dispute occurs when a consumet
conlacts the local exchange company (LEC) and indicates that the subscaber’s
telephone service provider was changed without the subscriber’s authorization.

In August of 1996, CSD began a preliminary investigation of WGNI. CSD reports
that WGNI fully cooperated with CSD staftin its investigation of WGNI. CSD
found that from July of 1995 to May of 1997 approximately 9,500 consumers
alleged that their service was switched to WGNI without their authorization. CSD
determined that WGNIU used marketing agents to solicit customers for WGNI and
that the PIC disputes resutted from these marketing agents using sweepstakes
marketing methods that allegedly violate Public Utilities Code (P.U. Code) Section
2889.5 to obtain customers for WGNI. CSD reports thal during the first five
months of 1997, only 41 PIC disputes have been lodged against WGNIL

CSD reports that WGNI voluntarily took action to address the PIC dispute problem
and the complaints being lodged against it prior to the initiation ofa CSD
investigation. In July of 1996, WGNI contacted the Commiission to discuss
concerns arising from the sweepsiakes box marketing method (boX program) used
by its markeling agent R&R Ventures Inc., (d/b/al TropicTel, a/k/a Milllenium
Telecom). WGNI informed the Commission of a number of proactive measures
WGNI had instituted to ametiorate any problems the TropicTel box program had
caused. For example, in May of 1996, WGNI ceased processing all letters of
agency (LLOAs) submitted by independent marketing agents, pending institution of
procedures to enable WGNI to independently verify each LOA before the
associated PIC change was made. WGNI then retained an independent third-party
verification company to verify all LOAs. \WGNI, eventually stopped accepting all
LOAs from the then existing box programs and revised their marketing program.

\WGNI voluntarily approached the Federal Communications Commission (FCC)
and the CSD stafY' to discuss remediation for customers who disputed their PIC
change to WGNI. In addition to entering into the Settlement Agreement adopted
in this Resolution, in December of 1996 WGNU entered into a Consent Decree with
the FCC.

While WGNI entered a Consent Decree with the FCC, the parties agree that
additional remediation, beyond that provided under the FCC Consent Decree, will
be provided to certain California consumers that alleged that their long distance
service provider was switched to WGNI without their authorization. The
negotiated consumer remediation is ¢onsistent with that provided in other
slamming proceedings but took into account reparations provided by the FCC
Consent Decree.




Pursuant to the Scitlement Agreement, consumers that complained to the
Commission, Pacific Bell or GTE California that their long distance service
provider was switched by WGNI without their authorization will receive a check
for $20.00 for cach line disputed unless the subscriber has pre\'musl) teccived
$8.00 of remediation pursuant to the FCC Consent Decree, in which casethe
subscriber will receive $12.00. In addition, if consumers believe that their actual
losses exceed $20.00 they can participate in a mediation/arbitration process
established in the Settlement.

The Settlement also requires WGNI to make a minimum pa) ment of $15, 000 to
the Consumer Protection and Prosecution Trust Fund, a trust gdmimslered by the
Califomia District Atlomcy s Assocnauon for the purpose of énhancmg the
investigation, prosecution and enforcement of consumer actions in Catifornia, of to
the General Fund if the Commission s0 chooses. In addition, an amendment to the
Settlement Agreement provldes that finds fronm undelivered, uncashed, and
returned checks will be held in trust by WGNI for the payée for a period of one
year. Those funds not clainied during the one year period shalt be paid by WGNI

~ to the California Public Utilities Commission for deposit into the General Fund.

DISCUSSION

The Settlement Agreement as amended was reviewed by the Administrative Law
" Judge Division and determined to bé reasonablé in light of the entire record,
consistent with the law, and in the public interest.

Reasonable In Light of the Entire Record

CSD has prepared a Summary Report which documents the Stafl’s investi galion of
WGNI. Staftreports that appro\nmatcl) 9,500 consumers alleged that their service
was switched to WGNI without their authorization. The Setttement Agreement
provides each of these consumers with restitution. The Settlement takes into
account that some consumers may have previously received some restitution from

WGNI pursuant to the terms of the Consent Decree WGNI entered with the FCC.
Thus, consumers will receive a check for $20.00 for each line switch disputed
unless the subscriber has previously received $8.00 of remediation pursuant to the
FCC Consent Decree, in which ¢ase the subscriber will receive $12.00.

The Settlement Agnement does not suspend WGNI s operalmg authont), and this
is appropriate for two reasons. First, WGNI voluntarily took proactive measures to




correct the problems that resulted from using the sweepstakes marketing method
and did so prior to the initiation of a CSD investigation. Second, CSD reports that
WGNI fully cooperated with StafY during its investigation. '

In light of the entire record, the Scttilement Agreement is reasonable.
Consistent with the Law

The restitution provisions of the Scttlement Agreement are consistent with prior
sclifements adopted by the Commission in other slamming enforéenient
proceedings. (See Investigation of Cherry Communications, D.96-09-041;
Investigation of Heartline Communications, D.96-12-031; and Investigation of LD
Services, D.97-11-079))

The Amendnient (o the Settlement Agreement provides for unclaimed funds from
restitution payments to escheat to the State pursuait to Code of Civil Procedure §
1579.5. With this amendment, the Scitlenient Agreement is consistent with the
taw.

It the Public Interest

CSD and WGNI have reached a Scitlentent that provides California consumers
with appropriate restitution. WGNI voluntarily took aclion to address the PIC
dispute problem thus demonstrating that unauthorized PIC changes are not an
acceptable practice for WGNI. We belicve that Califomia consuniers arc of litile
risk of further unauthorized switches by WGNI. However, should WGNI violate
any of the terms of the Seltlement Agreement or violate applicable law or
regulation, the Commission can exercise a range of sanctions against WGNL.

This Agreement was reached without initiating a formal investigative proceeding
into WGNI, thus conserving valuable Commission resources.

For these reasons, the Setilement Agreement is in the Public Interest.

FINDINGS OF FACT

1. From July of 1995 to May of 1997 approximately 9,500 consumers alleged that
their service was switched to WGNI without their authorization.




2. WGNI voluntarily took proactive measures to address the problews that arose
from its use of a sweepstakes marketing method and which led to the disputed
service switches and did so prior to the initiation of a CSD investigation.

3. WGNI entered inte a Consent Decrec with the Federal Communications _
Commission in December of 1996 which stemmed from complaints the FCC
received involving the sweepstakes marketing method.

4. The number of primary interexchange carrier disputes lodged against WGNI
significantly decreased in early 1997.

5. WGNI cooperated fully with CSD’s investigation of the entity’s activities.

6. On January 26, 1998, the paﬂies amecnded their Scitlement Agreement to
provide for payment of all funds from undeliverable, retumed, and uncashed
checks to the General Fund of the Statc of Califomia. -

7. The Scitlement Agreement as antended was reviewed by the Adminisﬁrative
Law Judge Division to determine whether the Selilement Agreement is
reasonable in light of the record, consistent with the law, and in the public
interest.

8. The Scltlement Agreement considers the record in this casc as documented by
CSD’s Investigative Summary Report.

9. Approval of the Seitlement Agreement avoids further consumption of limited
Commission resources. :

10. The Sctilement Agreement provides restitution to aggrieved consumers

consistent with Setttement Agreements adopted by the Commission in other
slamming enforcement proceedings.

CONCLUSIONS OF LAW

1. The Seltlement Agreement as anended is reasonable in light of the whote
record, is consistent with the law, and is in the public interest.

2. The Settlement Agreenient should beépproved.




ORDER

. The Sctilement Agreement is adopted.

. Funds from undeliverable, relumed and uncashed checks shall be paid to the
California Public Utilitics Commission for deposit into the General Fund in
accordance with the pro¢edures established in n para graph 7a of the amendment
to the Settlemient Agreement. .-

. In this instance, the $13; 000 payment described in paragraph 2 shall be made
payable to the Califomnia Pubhc Uulmc> Commlsemn for dcposnt into the
General Fund. "

Pacific Bell, GTE Califomia, WorldCom Network Services, Ine., and U S.
Long Distance are ordeied to cooperaté with Comntission stal‘t in”
lmplemenlmg the terms of the Séttlenient Agreemcnt

. A copy of this Rcsoluuon, W hen appro\ cd shall bc mallcd to Wmslar Gale\\ ay
Network’s ¢ounsel of record:

Ky E. Kirby, Esq.

SWIDLER & BERLIN
3000 K. Street, N.W., Suite 300
Washington, D.C. 20007-5116

A copy of the Résolution will also be mailed to the regulatory contact for each
of the entities identified in Ordering Paragraph 4:

Pacifi¢ Bell

140 New Montgomery, Room 1822
San Francisco, CA 94105
Attention: A.E. Swan

GTE California, Inc

One GTE Place, RC3412
Thousand Oaks, CA 91362-3811
Attention: Timothy McCallion




WorldCom, Inc.

9300 Shelbyville Road, Suite 700
Louisville, KY 40222
Attention: Douglas Brent

~ U.S. Long Distance
92311 San Pedro Ave., Suite 300
San Antonio, TX 78216-4470
Attention: Ken Melley

I certify that this Resolution was adopted by the Public Utilities Commission at its
regular meeling of April 9, 1998. The following Commissioners approved the

Resolution: e o

WESLEY M. FRANKLIN'
Executive Director

RICHARD A. BILAS
President
P. GREGORY CONLON
JESSIE J. KNIGHT, JR.
HENRY M. DUQUE
JOSIAH L. NEEPER
Commissioners
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INVRSTIGATIVE SUMMARY REPORT

WINSTAR GATEWAY NETNORK

Winstar Gateway Network, Inc. (WGN), also known as Communications
Gateway Network, is a certificated long distance interexchange
carrier, pursuant to D.93-03-054, dated March 24, 1993. In August
1996, the Consumer Services Division's, Utility Enforcement Unit
initiated an informal investigation regarding slamming complaints made
against WGN. Prior to initiating this investigation, WGN had contacts
with staff and Commissioner FPesslér's Advisor, Mr. Jose Jimenez, to
discuss the company's problems with marketing its telecommunication
services in California. Attached is a copy of a letter addressed to
Jose Jimenez, from WGN's attorney, Ms. Ky E. Kirby, dated July 3,
1997, in which Ms. Kirby discusses some of the marketing problems WGN
has had and how the company intends to address those problems.

PIC DISPUTES

" From July 1995 through May 1997, 6,649 consumérs complained té Pacific

Beli that Winstar Gateway Network (WGN), also known as Communications

Gateway Neétwork, had awitched their long distance telephone service

without the consumers' authorization. GTE reports that it received.

. 255 Primary Interexchangeé Carrier (PIC) disputes against WGN for the
period January 19%6 through May 199%7.

WGN reseélls the telecommunication services of MCI, Wiltel, AT&T and
U.S. Long Distance. MCI submitse PIC change requests on behalf of WGN
to Local Exchangeé Carriers (LEC), using WGN's Carrier Identification
Code (CIC) numbér (643). Under this arrangément, all PIC change
disputes are directly attributed to WGN. Wiltel and U.S. Long
Distance submit PIC change requests on behalf of WGN using théir own
CIC number, 8o under this arrangement, PIC change disputes caused by
WGN are attributed to either Wiltel or U.S. Long Distance. Wiltel
reports that WGN had 2196 PIC disputées for the peéeriod January 19%5
through March 1997, and U.S. Long Diatance reported that WGN had 375
PIC disputes for the year 1996. AT4T resells its 1-800 service to
WGN. According to WGN, no PIC disputes would be brought about under
this business arrangement.

The number of PIC disputes reported against WGN for the year 1997 has
dropped dramatically. Pacific Bell reports that WGN had only 36 PIC
disputes for the period of January through May 1997, and GTE reports 4
disputes for the same period. U.S. Long Distance reports no PIC
disputes against WGN for 1997, and Wiltel reports 1 PIC dispute.

The number of PIC disputes against WGN as described above totals 9475.

NGN'S MARKETING PROGRAM

WGN used the marketing services of three agents, R&R Ventures, LTD.
d/b/a Millennium (TropicTel), TAN STN Communications, Inc., and Tan
Communications, Inc., to solicit {ts telecommunication services in
California. These marketing companies used a sweepstakes contest (the
box program) to lure contestants to win a free vacation or automobile.
The contest form, which required the contestant's signature, also




aorved as an application, Letter of Agency {(LOA). which authorized the
conversion of the consumer's long distance telephone service.
According to WGN's attorney, Me. Ky E. Kirby, WGN no longer markets
its telecommunication services through the box program. Ms. Kirby
states in her July 3, 1996 letter to Jose Jimene:z, that WGN terminated
the box program because its marketing agents failed to confirm the
sweepstakes contestants' desire to switch their long distance service

to WGN.

WGN also used the marketing services of Call Star One. This marketing
company 8setup booths at malls, trade shows and the like and directly
solicited consumers to sign a LOA that authorized the conversion of
the consumer's long distance service to WGN.

INVESTIGATION AND CONSUMER COMPLAINTS

In August 1996, CPUC case investigators Pete Winnie and Stephen
Northrop were assigned to interview consumers who had complained to
either the Commission or to Pacific Bell th>t WGN had converted their
long distance telephons service without tha cénsumerse’ authorization.
Investigstor Northrop interviewed 91 complainants, and Investigator
Winnie interviewed 45 complainants and memorialized the interviews in
declarations. ' - . :

The %1 interviews memorialized in Investigator Northrup'’s Declaration
are from consumérs who had filed complaints with the Pacific Bell.
These complainants are identified in Pacific Bell's Business Office
Referral Reéport. The majority of the complainants (57) told
Investigator Northrop that either WGN or Communications Gateway
Network was reésponsible for converting thelr long distance service
without theéir authorization. Thirteen (13) cvomplainants claimed that
USBI (WGN's billing ageént) had converted their telephone service and
eighteen (18) did not know the name of the carrier responsible for
switching their service. Eighty-six (86) consumers told investigator
Northrup that WGN had not contacted them t6 confirm their desire to
switch thélr telephone service to WGN. Thirty-six (36) consumers told
investigator Northrup that WGN charged rates higher than their carrier
of choice. Forty-seven (47) complainants stated they would be willing
to testify or sign a declaration.

Pete Winnie interviewed 45 consumers who had filed a complaint with
the Commission. All of these complainants identified WGN or
Communicationé Gateway Network as the company that had switched their
long distance service without their authorization. Forty of the 45
complainants stated that they had contacted WGN and requested a copy
of their LOA, which authorized the conversion of their long distance
service. Only 15 of those consumers actually received a copy of their
LOA from WGN. Eight complainants stated that they had filled out and
aigned the LOA/contést form but did not knowing authorize WGN to
convert their long distance service.
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July 3. 1996

Via Facsimile a0d Regular Mai

Jose Jiminez .

California Pudbli¢ Utitities Commission
State Building

503 Van Ness Avenue

San Francisco. CA 94102

Fax No. (4151 703-5091

Re:  WinStar Galeway Network In¢.

Dear Mr. Jiminez:

Thank you for speaking with me this aftemoon. As you know, we are ¢ounsel for
WinStar Gateway Newwork, {ac, ("WGN™), a wholly owned subsidiary of WinStar
Communications. lne. (*WCI™). Ous purpose in contacting the Commission is to discuss
concems anising (rom the use of a display box program by R&R Ventures, Ine. (dWa TropicTel,
v/k/a Millenium Telecom) t6 sélicit Letars of Agency (“LOAS™) authorizing PIC-changes 10
WGN. We also want to apprise the Commission of the proactive measure WGN has instituted to
ameliorate any problems thar the TropicTel program has caused.

The TeopicTel dis;{lay boX program was putin place for WGN in early 1995. The two
persons who were tesponsible for the jnjta) dealings with TtopicTel -- Joha Bush, former Vice
President of Salcs. and Mark Troup, former Agent Sates Manager .- are no longer with WGN.!

WGN in early 1995, but only fle en a TropicTe) tepresentative was visiting
WGN's Texas affice to meet with Messrs, Bush and Troup.

When the I'ederal Cummunica

tons Commission implemented its new LOA rules
elfective September, 1995, WGN fevy

ewed and approved the revised LOA form 1o be used in

! N

Me. Bush lch WGN in 2pproximartely May or' 1995, M. Teoup left WGN in carly
May. 1996

Y000 X Seager. N U o IviTe )L
Yarsninatan. VC. 130008015
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Jose humine:
July 3. 1996
Page 2

conjunction with TropicTel's display box program. As the display box was not undergoing any
changes, it was not reviewed by then-present WGN management.

M. Greene had, by then, taken 6ver as President of WGN. Ia that ¢apacity, he spoke
with all organizations that solicited LOAs for WGN and queried how they controlled the
individuals who collected and submined LOAs, focusing primarily on the leve] of verification
the organizations used. All of the marketing organizations. and TropicTel in panicular, assured
Mr. Greene that reutine random Verifications {"spot cheeks™) were conducted by way of -
telephone contact with the subseriber signing the LOA. Mr Greene was'also advised by - -
Tropic Tel that its keypunch operators wete trained 10 3pot LOA irrcgularities (¢, batches with
identical handwriting or filled out with the same pen) and 16 reject such LOAs.

Mr. Greene was, unforunately, absent from WGN's office from December 8.199510
January 22, 1996 while receiving medical treament for a serious condition. On his reran, he
noticed an increasing number of ¢omplaints £rom ¢onsumers whose LOAs had been obtained
from the TropicTel program. He contacted Mr. Rautio of TropicTel who repeated the assurances
identified above and suggested that the problem lay in WON's customer service department,
which either misunderstood, or was not properly handling, consumer ¢omplaints.

The escalating complaints ¢ame 1o the artention of WCI management Both WCI and
current WGN management reviewed the T ropicTel box and. after considering.the possibility of
prophylactic changes. concluded that its use should be terminated altogether and all LOASs not
previously processed should be subjected 1o telephonie verification. WCI and WGN further
determined that additional prosstive measures were needed both 10 ameliorate any past confusion

or harm caused by the activities of WGN's independent marketing agent and 16 prevent repetition
in the furure.

. Effective May 10. 1996, and as a precursor to cessation of the existing display box
programs. WGN ceased processing Lenters of Agency (“LOAS™) submitted hy
independent marketing agents. pending institution of procedures to ensble WGN to
independently verify each LOA before the associated PIC-change is implemented.
Toward that end. WGN retained a third pArty organization -- NeoData -- 1o conduct
telephonic verifications of all LOAs submined in connection with display bux programs.
NeoData was established in 1949 as ¢ division of Esquire. Inc. and laler became o
divisidn of Dun & Bradstice: in 1984 until its acquisition by tlicks Muse & Company in

1990. NeoData has no affiliation with WGN or any of the independent marketing egents
that submit LOAS to WGN.




193¢ liminez
July 3. 1996
Page 3

AUG-19- 1996

162

No further LOAs subminted from the display box program have been processed absent

independent verification from the consumer that he or she desires 1o change to0 WGN's
service.

WGN directed that its independent marketing agents remove alf of the outstanding
display boxes by Jusie 10, 1996, WGN will notaccept any LOASs from any existing
display box programs that are dated after Juse 10, 199%.

WGN is reviewing all marketing programs using LOAs with a view toward ensuring
atceptable disclosure going forward. It is injuiating several Dew programs which will
ectively market long distance service at competitive rates, with reduced emphasis on
[iz¢ programs advertised by way of a display box. These new programs will replace the
discontinued display box programs.

WGN has not only reviewed the form of its LOA t6 ensure compliance with FCC
requirements, but has revised its LOA 1o significanty highlight the fact that the consumer
is authorizing a change in his or her long distance service. The revised LOA will be part
of all new marketing programs which solicit LOAs.

WGN is reviewing its relationships with and the peactices of its independent marketing
agents. To the extent these agents employ maserials or practices that are not acceptable o

WGN, the relstionship will be terminated. WON is no longer utilizing R&R Ventues,
Lid. to conduct marketing.

in addition 16 the 24 hour customer satisfaction service provided by is billing agent,
USBI, WGN has increased the number of its Customer Satisfaction personnel by 50%
and has upgraded the quality of the customer representatives it hires to help consumers
who call with inquiries. The hours of the Customer Satisfaction Deparmment have been
extended by two hours daily and will now be from 7:00 a.m. to 9:00 p.m. (Central Time).

If & consumer advises that o PIC-change was in error, WGN is terating the consumer's
iavoice (1o the extent that it would have been lower), refunding PIC-change charges and

advising the consumer howto immediately change back to his or her previous long
diswance carrier.

WGN relocated to new offices this past week. This relocation will expand the space
available {of both its Customer Satisfaction and Regulatory Depanuments and will penmit
WGN to bring in additional personnel, as required. and to upgrade its systems to expedite

e . st S X
[
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responses 10 consumet ihquiries. WON's new address is 8585 North Stemmons Freeway,
Suite 1100 South. Dallas, Texss 75247. lts new main telephone numberis (214) 672- _
4700 and its new fax number is (214) 6724701,

WGNMWCImchMmepmblmﬁmhave-ﬁmﬁcm&c
TmicTeldisphyboxpmp‘mnpmaivdyspoaiblenﬁfonhuMmukadth:we
contact you 16 provide the foregoing information and to request a meeting for further discussion
should Commission swuff be amenable, 1 understand that you are atempting 10 determine with
whanlsbaddspe_tkuthe(:cmmi.ﬁonmdlpeulytppnciueymncoopattiol\mdeﬂ'at_ [
look forward to hearing from you.

I':

Sincerely,

s

y E. Kirby

ce:  WinStar Gateway Network, Ine.
WinStar Communications, Ine.
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SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT is the final and compleic expression of the
agreement entered into the%ay of 1997 by and between the Califomia
Public Utilities Commission (Commission) ConsumcrAServi'ces Division (CSD or Staff)
and WinStar Gateway Network, Inc. (WGNI) which collectively are the "Parties" to this
Agreement.

WHEREAS, CSD has conducted a preliminary investigation of the operations of

WGNI and allegations that the entity had violated rules and regulations governing the

swilching of consumers® long distance service provider and has gathered the results of its
investigation into an Investigalive Report.
WHEREAS, WGNI voluntarily initiated communications with the Commission in

July of 1996 before it had notice that CSD was conducting a preliminary investigation.

WHEREAS, on December 4, 1996 WGNI entered into a Consent Decree with the
Federal Communications Commission (FCC) which provided credits, refunds, or debit
cards t6 consumers nationwide as remediation for primary interexchange carrier (PIC)

change disputes that arose from using a sweepstakes box program marketing method.

WHEREAS, WGNI has acled in good faith and cooperated in CSD’s preliminary
investigation and the parties have met and communicated on several occasions regarding

the investigation and its possible resolution.

WHEREAS. the Parties each desire to resolve amicably the disputes among them
and to scttle and forever dispose of all issues raised in Staff"s Investigative Report except

those expressly reserved;




WHEREAS. as part of their resolution. the parties agree that additional remediation.,
beyond that grovided under the FCC Consent Decree, will be provided to centain
California consumers that alleged that their long distance service provider was switched

to WGNI without their authorization.

WHEREAS, the Parties have negotiated a Settlement Agre¢ment prior to the
initiation of a formal proceeding by the Commission pursuant to CSD Standard Practice
I, procedures developed as part of a pilot program to settle certain qualifying
telecommunications enforcement investigations, particularly those where the utility’s
conduct is not'cgregi()us’ and the utility has willingly undertaken corrective measures,
prior to the initiation of a formal proceeding. Pursuant to these procedures, CSD will
seek Commission adoption ot: the Settlement Agreement through the Resolution Process.

NOW, THEREFORE, in consideration of the foregoing, and the mutual promises
hereinafter made, and intending legally 16 be bound, the Parties, by their authorized

representatives, hereby agree and contract as follows:

1. WGNI agrees to obey all Commission rules and regulations and all laws of the
State of California including, but not limited to, California Public Utilities Code § 2889.5

which governs switching consumers® presubscribed long distance service provider.

2, Within 30 days of adoption of the Settlement Agreement by the Commission,
WGNI agrees to provide the Commission’s Consumer Services Division with a check for
$£15,000 made pa)'able' to the “Consumer Protection and Prosecution Trust Fund” a trust
fund admiinistered by the California District Attomneys® Association for the purpose of

enhancing the investigation, prosecution and enforcement of consumer actlions in




California, or if the Comunission so chooses. payable to the “Calitorata Public Ultilities

Commission™ for deposit into the Geneaal Fund.

3. WGNI agrees to provide each and every consumer identified as a consumer
disputing a PIC change in paragraph 4 of this Agreement with minimum restitution of
$20.00. WGNI will provide each such consumer a $20.00 check unless such consumer
has previously received $8.00 of compensation from WGNI pursuant to the terms of the

Consent Decree entered into with the FCC in which case WGNI will provide the

Sonsumer with a $12.00 check.

4. For purposes of this Settlement Agreement, the Parties agree that consumers
disputing a PIC change and, f:r_ltitlcd to compensation pursuant to this Agreement shall be
‘ defined as (a) those consumers that, between the period from July 1, 1995 and the date of -
execution of this Agreement, complained to the Commission that their long distance
telephone service was switched by WGNI without their authorization, and (b) those
consumers who, between the period referenced in (a) immediately above, have been
switched by the LEC from WGNI to another carrier and whose request for a PIC change
from WGNI had been designated as 2218 by Pacific Bell and 2219 or 2229 by GTE
California (GTEC). This would include (1) disputes recorded by Pacific Bell and GTEC
under WGNI’s Carrier ldentification Code (CIC) and (2) disputes recorded by Pacific
Bell and GTEC as disputes against WorldCom Network Services, Inc. (WilTel) and U.S.
Long Distance (USLD) but determined by these carriers to be disputes against WGNI.
Consumers shall be entitled to compensation for each line designated as a PIC dispute.
WGNI shall have the opportunity to review the tists of consumers disputing PIC changes
or other information developed by WilTe! and USLD to ensure that they do not include
consumers never switched to WGNI. In the event that WGNI and Pacific Bell. GTEC,

JSLD do not agree on whether a consumer should be removed from a list because never




placed on WGNI's service, CSD shall make the determination alter consideration of
information supplicd by WGNI, Pacilic Bell. GTEC, USLD and'or WilTel. Consumers
deemied cligible by the provision of this paragraph to receive compensation undec the
terms of this Seitlement Agreement may be referved to in this Agreement as Qualifying

Consumers.

5. Within 30 days of adoption of this agreement, CSD will request from Pacific Bell,
GTEC, WilTel, and USLD a list, on a computer readable medium, of consumers deemed
eligible by the provisions of paragraph'4 herein to receive compensation from WGNI.
CSD will request that Pacific Bell, GTEC, WiiTel, and USLD provide CSD with the
name, address, and telephone number of each Qualifying Consumer. If WilTel or USLD
are unable to provide CSD_y’._rith the names and addresses of the Qualifying Consumers,
‘ CSD will provide a list of these consumers’ telephoie numbers to Pacific Bell and GTEC
and CSD will request that these entities provide CSD with the names and addresses
associated with the telephone numbers. WGNI agrees to reimburse Pacific Bell, GTEC,
WilTel, and USLD for the reasonable and necessary cost of producing the names,
addresses, and telephone numbers. WGNI shall also pay Pacific Bell and GTEC for other
extraordinary, but reasonable and necessary expenses bome by the two LECs in
connection with administering and executing the Settlement Agreement. Pacific Bell,
GTEC, WilTel, and USLD can diréctly invoice WGNI for these costs, providing adequate
detail with said invoices to allow WGNI to ascertain the nature, purpose, reasonableness
and necessity of such costs and expenses, and WGNI shall pay the amounts due within 30

days of the receibl of the invoice.

6. CSD will forward to WGNI the list(s) of names, addresses, and telephone

numbers for the consumers that are to receive checks from WGNL.  Within 90 days of

receiving the list(s) from CSD. WGNI shall provide the Commission staff with a $20.00




or $12.00 cheek as agreed in paragraph 3. negotiable tor 90 days from the date of mailing,
for cach consumer name on the list. The checks will prominently display. on the front
side. notice that the checks are negotiable for only 90 days from the date on the check.

Each check will contain the name of the consumer and the consumet's address and will
be formatted as specified by CSD so that the ¢heck can be mailed t6 the consurmier in a

window envelop at the address printed on the check. CSD will notify WGNI of the
date(s) to place on the checks. The checks will be separated and not physmally connected
to other checks or other documcnts The checks will be mailed by the Commission staff
to the consumer along with & notice advising the consumer of the reason for the check and
informing the consumer that he/she can seek additional restitution from . WGNT. thtough
~ thé arbitration/mediation program defined in paragraph 8 herein. WGNI shall reimburse

CSD for the cost of mailing the checks and claim forms. CSD will direcily invoice
" WGNI for these costs, and WGNI shall pay the amounts due within 30 days of the receipt

of the invoice.

7. Undeliverable and returned checks shall be returned by the Commission staff to
WGNI and funds from checks not ¢ashed within 90 days of mailing shall revert to WGNI
but in no event shall WGNI'S total remittance be less than one-half of the total amount
sent out 16 consumers. If undeliverable and returned checks and funds from checks not
cashed within 90 days amount t6 more than one-half of the total funds sent out, WGNI
shall reissue a check for the difference between the amount retumed to WGNI and one-
half of the total amount sent to consumers (the “excess amount™). The check will be
made payable to the “Consumer Protection and Prosecution Trust Fund” or, if the
Commission so chooses, payable to the “Califomia Public Ulilities Commission” for
deposit into the General Fund.  To determine the amount of funds that revert back to
WGNI as a result of checks not cashed within the 90 day penod wuhm 45 davs aﬂer the
90 day periad expires, WGNI shall provide the Consumer SemCes Division with momhly




bank statements that list each individual cheek cashed by check number. WGNI shall
provide these statements tor the time peried beginning on the date the first cheek is issued
and continuing until 90 days after the date of the last check issued. Within 135 days of a
determination and notification by CSD that funds returned and reverted to WGNI amount
to more than one-half of the total amount paid out to consumers, WGNI shall issue a
check(s) payable to the “Consumer Protection and Prosecution Trust Fund” or the

“Califomnia Public Utilities Commission™ as determined by the Commission for the

¢Xcess amount.

8. WGNI shall provide additional restitution beyond the $20.00 or $12.00 payment,
in the manner specified below, to all persons who have been affected by the activity
~ alleged in the Staff's Investigative Report, who have Qualifying Consumer Complaints,
"as described below, who have suffered actual damages as a result thereof, and who submit
an arbitration/mediation claim form to the Consumer Service Division within 90 days of
receiving the notic¢e and check from the Commission. This program shall be conducted as

foll_ows:
8.1. General

WGNI and the consumers participating in the arbitration/mediation program
shall be bound by the final decision of the arbitrator. However, consumers
have the option of deciding whether to participate in the program.
Consumers who do not submit a claim form in a timely manner waive their
right to participate in the arbitration/mediation program or to pursue any
other claims against WGNI before the Commission and related to the
~ allegations against WGNI set forth in the Staff's Investigative Report.

Consumers who do submit a claim form in a timely manner are deemed to
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bank statements that list each individual check cashed by check number. WGNE shall
provide these statements tor the time petiod beginning on the date the tirst cheek is issued
and continuing until 90 days alter the date of the last check issued. Within 13 days of a
determination and notification by CSD that funds retumed and teverted to WGNI amount
1o more than one¢-half of the total amount paid out to consumers, WGNI shall issue a

check(s) payable to the “Consumer Protection and Prosecution Trust Fund” or the

“California Public Utilities Commission™ as determined by the Commission for the

excess amount,

8  WGNI shall provide additional restitution beyond the $20.00 or $12.00 payment,
in the manner specified below, to all persons who have been affected by the activity
~ alleged in the Staff’s Investigative Report, who have Qualifying Consumer Complaints,
as described below, who have‘suﬂ‘ered actual damages as a result thereof, and who submit
an arbitration/mediation claim form to the Consumer Service Division within 90 days of
receiving the notice and check from the Commission. This program shall be conducted as

foll_OWS:
8.1. General

WGNI and the consumers participating in the arbitration/ntediation program
shall be bound by the final decision of the arbitrator. However, consumers
have the option of deciding whether to participate in the program.
Consumers who do not submit a claim form in a timely manner waive their
right to participate in the arbitration/mediation program or to pursue any
other claims against WGNI before the Commission and related to the
~ allegations against WGNI set forth in the Staff's lInvestigative Repont.

Consumers who do submit a ¢laim form in a timely maaner are deemed to




have agreed to be bound by the result of the arbitration as to any claims
betore the Commiission and related to the allegations against WGNHE set

forth in the Staff’s Investigative Report.  However, whether consumers

participate in the arbitration/mediation program or not, does not affect their

right, if any, to pursue any claim or remedy against WGNI in any action or
proceeding before any other agency, court, or other jurisdiction.

Consumers, however, may waive duplicative reparation claims in other
jurisdictions and fora as a result of accepling teparations awards in the
mediation/arbitration process. The arbitration/mediation will be conducted
at a location convenient for the consumer.. Any and all fees and costs of the
arbitration shall be paid to the arbitrator by WGNL. The parties intend to
use the American Arbitration Association or JAMS Endispute to conduct
the hearings and to make determinations pursuant to this paragraph, with
the understanding that WGNI and the Consumer Services Division may
jointly agree to select a different arbitrator within 30 days of the execution
of the Settlement Agreement. In the event the chosen arbitrator is unable or
unwilling to conduct the hearings and participate in the restitution program,
the Consumer Services Division and WGNI shall designate another entity
or entities to conduct the hearings and make determinations under this
program. The mediation/arbitration process is solely to determine the
amount of damages and not to determine whether there has been an

unauthorized PIC change. ‘ .




3.2, Qualifying Consumer Complaints

“Qualifying Consumer Complaints™ shall refer to any consumer complaint
or dispute as identified in paragraph 4 herein. To be eligible to participate
in the mediation/arbitration process, the consumer must have made histher
PIC dispute or compléint to the LEC or the Commission on or after July 1,
1995 and before the date of execution of this Settlement Agreement.

Quslifying  Consumers  shall  be eligible  to participate in

arbitration/mediation, in addition to receiving the $12.00 or $20.00
payment, if they meet all of the follbwing three criteria: (a)“'the consumer
complaint pertains to allegations made in the Investigative Report of the
Consumer Services Division; (b) the consumer has not otherwise received
full restitution (where entitled) for damages arising out of the activity
alleged in the Investigation; and (c) the ¢onsumer alleges he/she has
suffered an actual and ascertainable loss greater than $20.00 as a result of

the activity alleged in CSD’s Investigative Report.

8.3. Mediation/Arbitration Notification

The Consumer Services Division shall include with the $12.00 or $20.00
check a notice explaining the purpose of the check and informing the
consumer that he/she may seek additional restitution, beyond the $20.00
remediation, from WGNI by participating in the arbitration/mediation
program. The notice shall be prepared in English and Spanish. A copy of

the notice is atlached hereto as Exhibit A. CSD will include with the notice




a claim lorm that the consumer must Gl out to padicipate in the
mediation/arbitration program. A copy ol the claim Torm is attached as

Exhibit B.

The notice and claim form shall describe the arbitration/mediation program

and shall set forth the procedures the ¢onsumer must follow to participate in
the program. The notice and claim form shall advise consumers that they
have 90 days to complete the claim fonn and retumn it to the Consumer
- Services Division at the address specified. The notice and claim form shall
further advise consumers that if they do not submit the claim form within
the 90 day period, they will be deemed to have waived any nght to use this
arbitration/mediation. process to seek relief from WGNI c0ncemmg any
issues raised in CSD’s Investigative Report. The notice and claim form
shall advise consumers that their decision to participate in the
arbitration/mediation process shall not affect their right, if any, to pursue
any claim or remedy against WGNI in any other agency, court, or other

jurisdiction.

The Consumer Services Division shall date stamp all complaint forms as
they are received and provide copies of the ¢laim forms to WGNI in two
batches, the first containing all claim forms received by the Consumer
Services Division within 30 days of the date that the notice and claim forms
were first mailed t6 former WGNI customers. The Consumer Division shall
use all reasonable efforts to deliver to WGNI the second batch, containing
the remaining claim forms recéived, within 90 days of the last date that the

notice and claim forms were matled to former WGN! ¢ustomers.




8.4, Mediation Peocess

Afer receipt by WGNI of the form described in paragraph 8.3. hercin,
WGNI shall have 60 days to informally mediate all consumer complaints
with, at WGNI's election, the assistance of the mediator. Those consumers
whose complaints are still unresolved after this period shall be eligible to
participate in the arbitration program. After the aforementioned 60 day
period, WGNI shall contact all consumers with unresolved complaints
through a letter notifying the consumers that the claim remains unresolved
and will be submitted to arbitration. WGNI shall then transfer to the

arbitrator all claim forms which remain unresolved.

If, at any time, WGNI resolves a consumer complaint through mediation,

within 60 days after resolution, WGNI shall file with ‘the Consumer
Services Division a report ¢ontaining the name, address, and resolution of
the complaint. A photocopy of the comespondence with the consumer

complaint shall be sufficient to meet this requirement.

8.5. Arbitration Process

Upon receipt of a consumer claim form, the arbitrator shall schedule an
arbitration hearing to be held within 90 days ef the arbitrator's receipt of the
form and notify the consumer, WGNI and CSD of the date of the hearing.
The arbitrator shall determine whether restitution is appropriate in each case
and shall be responsible for assuring that there are adequate personnel to
arbitrate all cases. For the consumer to prevail in the arbitration program.

the consumer shall have the burden of proving his/her actual damages by




prepondecance of evidence. Such damages are limited in nature to retunds
of rates or fees actually paid by the consumer for which the consumer has
not previously received reimbursement from WGNI. Consumers may nol

recover consequential damages through the arbitration program.

When the arbitrator issues histher final decision after the hearing, he/she

shall notify the consumer and WGNI of this decision through regular mail.
Any money due claimants after arbitration shall be paid by WGNI within 90

days after notice from the arbitrator of his/her decision in any particular
hearing. The cost of each such arbitration shall be-bome by WGNI. WGNI
shall also send the Consumer Services Division a list of those consumers
who elected to participate in the arbitration/mediation program and notify
the Consumer Service.s'Division of the results of the arbitration.

3. The Parties intend that this Settlement Agreement will not determine the outcome
of any other proceeding before the Commission or in any other jurisdiction pending now
or instituted in the future. The positions taken herein, and the actions taken in furtherance
of this Settlement Agreement, are in settlement of disputed claims and do not constitute
admissions. CSD and WGNI agree that the actions required to be taken by them pursuant
to this Agreement are taken without prejudice to positions each party has taken, or may

take hereafter, in any proceeding, including the Investigation,

-

10. The Consumier Services Division agrees that it will make no effort to initiate
actions by law enforcement agencies against WGNIL. CSD will fully participate to the

degree requested in any state or local law enforcement agency action taken against

WGNI.




1. Inthe event of any violalion of this Agrecment. CSD ceserves its right to initiate a
formal proceeding and to seek whatever remedies that it decms necessary including
suspeasion or revocation of WGNI's operating authority in California.  Prior to bringing
any such evidence of violations to the Commission, the Consumer Services Division will
notify WGNI of CSD's belief that such violation has occurred so that the WGNI can

respond informally.

12.  This Agreement contains the entire agreement betwéen the Parties and is not

severable. If this Settlement Agreement is adopted by the Commission with
modifications, the modifications must be consented to by all Parties to this Settlement

Agreement.

Wiltiam R. Schulte, Director Timothy Graham, Vice President
Consumer Services Division Counsel for WinStar Gateway Network, Inc.

| Public Utilities Commission | On Behalf of WinStar Gateway
of the State of Califomnia Network, Inc.

Dated: OeFoboos 20, 1927  Dated: _Cekobes 10, 1997




Evhibit A

Letter to Former WinStar Gateway Network Customers

Date:
Dear Former WinStar Gateway Network Customer:

You are receiving this letter because you have been identified as a consumer who made a
complaint involving WinStar Gateway Network (WinStar) with Pacific Bell, GTE California
(GTEC) or with the California Public Utilities Commission (CPUC). As a result of your
complaint and others like it, the CPUC approved a settlement between the CPUC’s Consuiner
Services Division and WinStar Gateway Network.

Under the terms of the settlement, you are automatically entitled to receive the enclosed check
from WinStar. You do not need 6 take any action in response t6 this letter, except to cash the
check enclosed with this letter within 90 days of the date printed on the check. If this payment
satisfies you, you do not need to contact the CPUC or WinStar. If you are not satisfied with this
payment, you may still cash the check and you may alse be entitled 1o participate in the
. mediation/arbitration prégram set up by the settlement. In the mediation/arbitration program you
‘may receive additional compensation if you demonstrate that as a fesult of the c¢onduct of
WinStar you have suffered actual losses of the nature described in the a¢companying Claim
Form Instructions that are greater than $20.00.

If you wish to participate in the mediation/arbitration program and you think that you are
eligible, please follow the instructions on the attached claim form. You must complete the
attached claim form and retum it to the CPUC’s Consumer Services Division within 90 days of
the date of this letter to participate in the mediation/arbitration process.

You should know that this offer of arbitration/mediation is your only opportunity to seek
restitution at the CPUC. Whether or not you participate in this arbitration/mediation program
does not affect any right you may have to pursue any claims against WinStar in any proceeding
before any other agency, court, or jurisdiction. By this notification, the CPUC does not take any
position as to whether you have other claims to pursue.

Please contact Mark Clairmont, an investigator at the CPUC, at 1-800-__ - if you have any
questions regarding this letter.

Sincerely,
William R. Schulte

Director. Consumer Services Division
California Public Utilities Commission




Exhbin 8

INSTRUCTIONS FOR COMPLETING THE CLAIM FORM

The claim form attached to these instructions is only for use by former customers of
WinStar Gateway Network (WinStar) who wish to participate in mediation or arbitration
of their disputes with WinStar. If you are satisfied with the payment you have received,
you do not need to fill out this form.

To be eligible to participate in this mediation/arbitration program, you must:

(1)  have a complaint that relates to being switched to WinStar's long distance service
without your consest;

(2)  have suffered actual 16sses as a result of WinStar’s conduct beyond the payment
you received by the enclosed check and any other ¢compensation that may have
previously been provided by WinStar. Such losses are limited in nature to the
types of losses directly tied to your telephone bill (such as charges for changing
your long distancé service, charges at rates highet than those charged by your
chosen long distance carier, etc.); and

retumn this claim form within 90 days to:

Mark Clairmont, Investigator
Consumer Services Division
California Public Utilities Commission
505 Van Ness Avenue, 2nd Floor

San Francisco, CA 94102

If you do not send in this claim form within 90 days of the date of the attached letter, you
will not be eligible to participate in this mediation/arbitration program. If you do not
participate in the arbitration/mediation program, you give up your right to ask the
California Publi¢ Utilities Commission to award you damages from WinStar of more than
the check you received with this notice and any additional remediation pteviously
provided to you by WinStar. '

Whether or not you participate in this mediation/arbitration program does not affect any
right you may have to pursue any claims against WinStar in any proceedings before any
other agency, court, or other jurisdiction.

If you decidé to participate in the mediation/arbitration program, please fill out the
attached claim lorm as cléarly and as completely as possible, and teturn it within 90 days
to the address above. If you do not know the answer to some of the questions on the
claim form. complete as much as you can.  You can slill submit a claim even if you
cannot provide all of the informatian requested.




Exhdhir B

MEDIATION/ARBITRATION CLAIM FORM

RETURNED FbRM MUST BE POSTMARKED BY (DATE)

COMPLETE THIS CLAIM FORM ONLY IF YOU WANT TO PARTICIPATE IN
MEDIATION/ARBITRATION WITH WINSTAR GATEWAY NETWORK

Complete as much of the form as you can, writing ¢learly and legibly. You may submit
the form even if you ¢annot answer all of the questions. :

Fill in your name, current address and telephorie number(s):

Name:

Street Address:

City, State, Zip:

Telephone Number (in¢luding area code): ()

Please print your address and telephone number at the time yOu were a customer
of WinStar if it was different from your current address:

Street Address:

City, State, Zip:

Telephone Number (including area code): ()

What was the name of your local telephone company (Pacific Bell, GTE
California) at the time the conduct by WinStar Gateway Network occurred?

Have you ever corresponded with WinStar Gateway Network conceming your
complaint?

Yes __ (Please attach ¢opies of the letters if you have them)
No




Exhibit 8

Did you ever complain to your tocal telephone company (Pacilic Bell or GTE
California) about WinStar Gateway Network? -

Yes __ (Please describe the complaint.)
No

. Did you ask your lodal telephone éompany to change your loﬁg distance telephone
- service provider from WinStar Gateway Network to another long distance -

¢ompany? ' ‘

Yes

- No

Explain the details of your dispute with WinStar Gateway Network. Attach
additional pages if necessary and coples of documents, if applicable. (For
example, copies of telephone bills, letters written to or received from WinStar
Gateway Network, etc.) Please send copies with this form and keep any originals.




Exhibit B

Did you ever receive a refund from WinStar Gateway Network or any other
telephone company for charges on your telephone bill associated with your
complaint against WinStar?

No _
Yes ___ Ifyes, please state:

The amount you received:

The date you received it:

What was the reason for the refund (if you know)?

Please describe any additional damages you believe you are entitled to beyond the
payment(s) you have received. Attach additional pages if necessary.

I centify to the California Public Utilities Commission that the information provided in
this form is true and correct to the best of my knowledge and belief.

Date:

Your signature:




AMENDMENT TO THE SETTLEMENT AGREEMENT




AMENDMENT TO THE SETTLEMENT AGREEMENT BETWEEN
WINSTAR GATEWAY NETWORK
AND THE CONSUMER SERVYICES DIVISION
WVinstar Gateway Network (“\WGNI") and the Consumer Services Division

(“CSD™) here amend the Settlement Agreement entered into on October 20, 1997

and agree to re;ilace paragraph 7 of the Settlement Agreement with this

replacement paragraph.

7a.  Undeliverable and returned checks shall be returned by the Commission
staff to WGNI. WGNI shall hold these unpaid funds and funds from uncashed
checks in trust for the payee for a period of one year from the date of the check.
Distribution of the unpaid funds shall be made in accordance with California Code
of Civil Procedure § 1519.5. WGNI shall provide an accounting of the unpaid
funds by providing CSD with monthly bank statements that list each individual
check cashed by check number. WGNI shall provide these statements beginning
on the date the first check is issued. One year after the date of the last check
issued, WGNI shall make payment of all unpaid ‘funds in the form of a check
payable to the “California Public Utilities Commission™ for deposit into the

General Fund.




Timothy Graham, Vic¢e President
Counsel for WinStar Gateway
Network, Inc.

On Behalf of WinStar Gateway
Network, Inc.

Dated: & é// / 5’/’5/’7

((-Zﬁ(q;g\/f\ -<.)-(:|/:£.£ (‘}L(’;, ’

William R. Schulte, Directot
Consumer Services Division

Public Utilities Commission
of the State of California

Dated: -/ /26]/ 7=




