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SUBJECT: CommissiOn Policy Re: Competitive Bidding Rule 

WHEREAS: The COmmission has, ftOm time to time. set for{~_its 
policy regarding the competitive biddi~grule which was adop~~d:in 
DecisiOn (D) 38614 date~ January 15, 1946. and subsequently amended by 
D.49941. D.15556, and D.81908. In Resolution No. - F-591, dated 
August 4, 1981, we set forth our current policy regarding exemptions 
froD the competitive bidding rule which is as follovst 

liThe Securities Unit of the Revenue Requirements (nov.­
Evaluation- & -Compliance) DivisiOn viii review eath, _ -
appltt~tion re~uesting ~n exemptiOn fr6m the Coamisdlon'~ 
cOmpetitive bidding rule. Based ~h the fattd ~nd. _ 
circumstances o£ each £.tli.ng. the Revenue ·Requir'ement~ _. , 
Diviilon ahall pte~~re On'an e~ patte basis either (1) ~ -
decision granting the exemption or (2) -a decision denying 
the exeoptiOn. but .rantin~ authority to ptdce~dOn a 
competitive bid basis. 

"Decisionj gr~nting e~empti6ns ftom the r'vle ~halr ~lso 
grant 3uthOritt t6 pr6ceed ori a competitive bid basis, s6 
as to ptovide fot maximum financial flexibility undet the 
then prevailing ecOnOmic conditions.1I 

The staff of the Evaluat16n & Compliance Division has prepared a 
report On the competitl~e bidding rule vhl~h sets lorth eeitatn -
~onclusions a~d ~ecomme~dations regarding the rule~ The r~p6rt i~ 
att~ch6d heieto a~Exhibit A. ~~ have examin~d out~6Iic~ in li~ht of 
current econ·;aic and financial conditions and we concut vitli th'e -
re~omm~ndations ~s 8et forth in the report. We~~ve ~~tejmtne~ that 
c~~tainm~diftcations are requtre~. Our st~ong ptet~re~~etor 
compet~ ti vl~ _ bid~ing. remain~ unchan~ed. Hovev.er •. we _ie~ognize • ~hat 
there are·certa1n C1rcumstances wh1ch ",ould Just1fy the gra(l.~1ng of 
e~emptlons. Ve find it ~ecessary to modify our ~tevio~s polity ~rid to 
define thOse circumstances under ",hich requests fOr exemption will be 
gtanted or considered. 

IT IS OR~ERED that the policy relating t6~xemptions ftom the 
competitive bidding rule is modified as foll0vs~ 

(1) The competitive bidding tule is mandatory fOr all domestlcdebt 
issues of debentures and first mortgage bonds of $200 million 01' less. 
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(2) Requests tor exemption from the rule vilt only be entertained 
for debt issues in e~tess 6f $200 ,illion. and will only be granted 
upon a compelling showing by a utility that because of the size.of the 
issues an exemption is warranted. 

(3) Debt issues fot which competitive bidding is not viable or 
available are exempt. 

(4) The notificatiOn tequlreaent to solicit bids is shortened to 
one day_ 

(5) Telephonic competitive bidding is allowable. 

(6) The rule is only ap~li~abl~ to utilities ~ith bond ratings of "A" 
or higher. 

(1) Bond issu~s of $20 million Or le$~ 're exem~t~ 
..... -

- - ~. 

I hereby e6ttify ihat the tor6goi~g Re~61uti6~ ~as duly intt~~uc~d~ 
p.ssed and ado~ted_at .regblar m~etlng of~th~ Publlt Utllittej 
Commission Of the State of California. held on O~'9~~t ). 1986,· the 
following Commissioners voting favorable there~~~,'PI"" ,! I .' 
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OONAtO \rtO\L 
Pisstdfml .' 

V~CTOfl C~\'-Vtj 
F!<s(~~l'" C. G't\£W 
FrtEiX-:;~;':i{ R. Deph. 
!,n:"!·~,.:=Y W. l--~U~TT 

<'>j.1r.i.~';Ct1~(S 
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EXHIBIT A 

CALIFORNIA PUBLIC UTILITIES COMMISSION 

EVALUATION ASD COMPLIANCE DIVISiON 

REPORT OS THE 

CALIFORNIA PUBLIC UTiLITIES COMMISSION'S' 

COMPEtITIVE &IDDIN~ RULE 

FOR ISSUANCE OF DEBT SECURITIES 

JAMES· D. PR¢tTI 
Deputy Director 

San Francisco. California 
Se~tember ~.1~86 
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At the Co~~issi6n meeting of Jul, 16, 1986. Commissioner 

Frederick Duda tequested that the Evaluation and Compliance Division 

(E&C) prepare a report on the Commission's ~ompet{tive Bidding Rule 

for the issuance of debt securities. It was specifically requested 

that the repott address the following questionst 

1. Is the Rule which was fitstadopted on JanuarylS, 1946 
still applit.ble In li~ht of currefit finanCial and 
econOmiC conditions? 

2. Is it necessary or desirable to have a Competitive 
Bidding Rule? 

3. Should the Com~i~sion .ttiCtly .ntorce the p~~~66t k~ie. 
or should the Commission continue its present policy of 
granting exemptions 6n a case-bJ~tase basist 

4. What titcu~staricesjustiiy grariting exemptions io the 
Rule~ 

Background 

The Comp~titive Biddl~* Rule was adopted bi the Commissi~ni~ . . 

Decision (D.) 38614, da ted Jafiuar 1" 15. 1946, and subsequent 1, 

amended by D.49941, D. 75556 and O. 81908. The Rule originally 

applied to all types of securities, stocks, bonds, notes and 

conditional sales c~ntract~. Subsequent amend~ents to th~ Rul~ ~.re 

adopt~d which resulted in the cui tent Rule being applicable to debt 
." 

securities only and to issues of $5 ~iiliofi or more. 

The Commission has from time-to-time~eviewed the 

applicability ot the Rule under prevailin*'cttcti~*tances~an~ has 
. -

granted exemptions as deemed warranted. The Co~missio~s ~urterit ~ 

policy regarding exemptions to the Competitive Bidding Rule vas set 

forth in Resolution No. F-591. dated Augu~t 4. 19$1. a copyol which 

is attached as Appendix A. The Resolution states that each request 

for exemption to the Competi~ive Bidding Rule vill b~ revieved by 

th~ Securities Unit of the Reve~~e Re~uitement~ Division (~bw Ett). 
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~ Based upon the facts and circumstances of each request. the staff 

vili prepare an ex parte decision either granting or denying the . 

~ 

• 

exemption. 

In pteparing this report the stafl solicited eomments from . 
Pacific 8el1, Pacific Gas And Electric Company. San 'Die.o ~as and 

Electric COmpany. Southern Calif6tnia Gas Company, Southern 

California E~ison C6mpAny~ and G~n~ial Telephone Company' 01' 

California. and has incorpotai~d their responses thioughout tha 

report. 

Conclusions 

It is the opinion of the E&C Division tha-t a Competitive 
- .-

Bidding Ru16 is both ap~licable and de~trable under curtent 

finanCial and economic conditto~s. 

The Comp~titiv~ 8iddini Rule shOuld ~e ~nf6rt.d f6t .11 

publicly iSju6d domestic debentures and'tt~st m~ttgage bonds of $200 

ml 11 ion or less. 

Bond is~ueS tn exc~ss of $~OO mitli~~ vould ~lso be t~4uited 

to be issued via competitive bidding: hove~er. iequestj t~t 

e~empti~n vould be conjideted if a utility tan elejt1y dem6nstrat~ 

that because of the size of the offering. and exemption is 

justified. 

Petitions for exemptiOn from the Rule viii only be grante~ 

upon a conclusive shoving by a utility that An exemptiOn would be in 

the bestinteiejt of tatepayers. 

, The Competitl~e Bidding Rule should be modified to exe~pt 

debt issues which do not lend th.~selves to competiti~e bidding • 
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The Rule should be tQodified to short~n to one dar the 

notification re~uireQents to solicit competitive bids and also to 

perQit telephOnic bids. 

Discussion 

Needless to state that since th~ Competitive Biddin~ Rule vas 

adopted by the Com~ts$ion in 1946. financial and ec6n~mic conditions 

have changed radically. Thetefore. the question Of vhether the Rule 

is siil1 applicable in light of turrent ec6riomtc tonditions is quite" 
" , 

appr6pri~te. Exc~pt for South~rn C~lit6tnia ~dtson CO •• all of the 

utilities submitting tOaments to the staff vete unanim~us in their 

opinion that the Rule is outdat~d. is n~ lon~er uselul. and shOuld 

be abolished. We agree that the Rule Is 6u~dated a~d should be 

moditied; however. ve do nOt agree that it is rio lOnger appli~able, 

nor should it be abolished • 
" . 

Interest rates have decreased significantly duting the past 

t)lO rears as has the rate Of inflation. "It is the opi"nion Of the 

majority of financial analysts and economists that barring sO~e 

unforeseen eveilts Or circumstances, there i"s roolli fOr further 

moderate reductions in interest rat~s in the near future. and that 

the current low rate 01 inilati.on ~lll conilnue to be ielatl~ely 

stable. We believe that in suth a period of deciining intetest 

rates competitive bidding can produc~ th~ lovest co*t to a ~iili~r. 

A major factor 16 constderi~g"th~ appli~~bil(t1 and 

desirability of. a COllIpetiti.ve Bidding Ruie Is thequestio~ 6f which 

method. competi.tive or negoti~ted, producea thA l6west cOst. It can 

be argued that by definition, competitive bidding results in the 

lowest cost. Hovever. evidence does not support such an argument • 

Many studies have been conducted and maoy articles have been 
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~ published co~p8ring the two methodologies. These studies and 

publications are remarkably unanimous in concluding that there is no 

clear evidence to indicate that either method ptoduces the lowest 

• 

cost. 

The E&C statf analyzed all of the debtsecuritles issued by 

"A"- artd "AA"-rated utilities fr6~ JAnuary 1981 to July 1986. The 

results of that analysis are presented on Graph I,tor "A"-rated 

ut i 1 t ties and Graph I I. tor "AAlt-ra ted ut i 1 i ties. These graphs show 
. 

the cOst to a utility for long-tetm bonds 00 or more years) soli on 

a competitive biddlrtg basis (dotted line) and on a negotiated basis 

(dashed line), toge~het with a compari~OR of cost f6r C6m~aiable 

long-term Treasury-issues (solid line). As can be seen in the 

graphs ,the lines fot- co;'pet i t i v.e and ~egot iated cont lnua i 1y cross 

over each other indicating that at various ti~es each method 

resulted in the lowest cost. The graphs also c1earl~ illusttat~ 

that neith~i method consistently results in the lowest cost. The 

statt also reviewed ast~il~r analysiS ~ade by Solo~on Brothers t~r 

the yeats 1970 t~ 198~. The results of that sttidy ~~te vittu~l11 

identical to the results shown on Graphs I and II. 

I t co U 1 d bet u r the r a r g u edt h~a t sin c -e the rei s n oe m p i ric a 1 

evidence that the use of either method guarantees the lowest cost. 

then th~ enforcement of a Compe~itive Biddl~g ~ule tind~r cett~ln 

conditions would not result in utilities incurring higher debt 

costs. We believe that if the Commission vere to adopt such a 

policy, i~ could do so feeling comfortable that the results vould be 

as reasonable as could be expected, It would be proper to note at 

• this point that Southern California Edison Co. almost exclusively 
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uses competitive bidding for its domestl~ bond issues. Although 

there are reasons other than ~ompetitive bidding, it should be 

stated that Southern California Edison Co. has the lovest embedded 

debt cost of any major California utility. 

We vil1 nov define those certain conditions under vhich 

enfotcement of a Competitive Bidding Rule vould. Qnd vould not~ be 

applicable. 

Since the Rule vas adopted in 1~46 and r'vis~d in sub$~qu~nt 

COmmission decisions, uti\lties have exp~ti~nced ~any th~hi~~:irii· 
financial market.. In response to thanging bu~i~ess and economic 

conditions, such markets have. become mOre coaplex and fin~nting 

methods mote sophistitated., Financing instruments 'ihlch are in 

cOmmon use todat did n~t exist 20 years AgO, let a16~e:40 iear~~ A 

n~abet Of t~ese debt(~~cu~itiesl either by their nature or by 

established business praitites do not l~nd"themselves to competitive 

"bidding. Securities privately placed 'lith specific lend~ts and bank 

term loans o~vlously must be fieg~tiated~ Compettti~e biddirig i~ not 

presently a~ailable tn Eutope.n o~ Japanese markets. Certain tax~ 

e~empt pollution contrOl bonds have terms 'ihich ~re specfiic~lly ". 

negotiated. Variabl~ interest rate debt is normally completed 6ri a 

ne*otiated basts. It is reasonable t~at the~e ttpes of debt 

instruments should be exempt tro~ the C6mpetitive ~idding Ruie. 

However, dO~estic l~su~s ot debentures andfii.t-m6rt~age 

bonds stili "'fend themselves quite nicety to comp~titive bidding. 

particularly for ~tilities 'lith bond railng~ of "A" arid Above. BOnd 

ratings of "BBS" are considered to be the lowest investment grade of 

bonds; ratings below that are considered to possess speculati~e 

elements. Utilities 'lith bond ratings of IIBSSII o"r below should have 
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• the flexibility to be able to issue bonds both on' a ~ompetttive 

bidding and a negOtiated basis. 

The utilities have stated. and we believe with some 168it. 

that the size of a debt offering can be determinative of whether 

competitive bidding or negotiated basis vill rtoduee'the lovest 

cost. It has been stat~d ~h.t for a latge-~lzed debt otferi~g ~ 

negot ia ted pr Ic ing can i i kely produce a lower e~st. In a negot ia t-ed 

offering. ~n u~derwriting Syndicate cah be fotmed tonsisting of 

virtually the entire investment b~nking indus~ryw{th each 

participant agreeing to take a various numbet ot b6l'lds. I~ a 

competitive oiled.ng, the investment banking ftelDs at~'-di';-ided into '. 
bidding syndicates. With fevet firms in the syndi~ate. ~attici~~ni~ 

will agree ~o take a 8i~ater number 6f bonds_ Having t~ ~.kea 

• greater number of bo.nds. it is argued. creates gteater rIsk fot the 

tirBs and they will te~d to bid more ag~r •• sively. 

The staff analyzed thes1ze of bond issues by "AtI_ and IIAAtI_ 

rated utilities tr()~ January 1981 to June 1986. For flAil-rated 

utilities. 52 issues vere on a competitive basis with an ~verage 

size of $15 million. and 146 issues vere on a n~goi:.iated basis vith 

an average size of $110 -nii i lion. For tlAA" .. rated utili t ie~. 65 

iss~~~ ver~ 6n a co~~etitt~e basij with an av~rag~ s(z'~t-$16S 

million, and 78 issues were rieg6tiat6d with an a~erag~ siz~ of:$i30 

mi11t6n. Of ill borid~ i~s~ed on • eompetitive b.sis~ 46%vete in 

excess of $100 million. whereas 58% of all bonds is~ued on a 

negotiated basis were in excess of $100 million. Thiswou1d 

indlc*te that the larger the size of a bond issue. ~he ~ore likely 

• utilities would opt for a negotiated offeting. B*sed upon this-
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market observation it would be appropriate fot the COmmission to 

consider requests tor exemption froB the Rule for debt issues over 

$200 III I llion. 

The utilities are unaninOus in theit cOmments that negotiated 

pricing affords greater flexibility In tllRin~ an issue. i.e" •• they 

can react more quickly to market events. results in greater pre­

marketing efforts by investment bankers. and results In a greater 

nuaber of investment bankers being available to torm a seilin~ 

syndicate. In regatd to gteatet flexlbility; v. b~lieve that the 

Rule should be modified to teduce to one day the ~6ti(1~att6n 

requirement to solicit competitive bids And that telephonic bidding 

be petQitted. this should ~ro~ide .ufficient flexibilit, ~~ all~v 

utilities to q'uitkly react to -market cori'dit16ns. As to pre':' 

marketing efforts'and number of ifi~est~ent fiims in a ~~lltnA 

syndicate, there is no evidence to suggest lover costs ~ill r~suli. 

The utiiities ailege that in times of volatile capital 

markets. negotiated pricing can result in lOver costs. Hove~er, 

there t~ no evidence to support such analleg~ii6n~ Our reviev of 

debt issues c9vering the past IS years indicates that in periods of 

volatile capital markets, at no time did either method exhibit ~ 

clear advantage. 

The present Rule exempts issues of $5 million or less: ve· 

believe that the limitation should be inttea~ed to $20 cill1i6n. 

Issues ot $20 million or less ar~ u~ually 6ff~ted b, ~ma}l utttitte~ 

that are not well knovn in the financial community. Consequently. 

it is difficult to generate sufficient int~rest among inye~tment 

bankers to form bidding syndicates • 
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Reeolt"!lenda t ions 

The Commission should enforce the Competitive 8idding Rule 

for all d~bt issues of $200 million or l~ss. 

Requests tor exemption froG the Rule should only be . 
entertained for debt issues in excess of $200 million, and would 

only be 8ra~t~d upon • com~eiling shoving by a u~11itt that b~cause 

of the size of the issues an exemption is varranted. 

The Rule should be modified to exempt those debt issues (or 

vhich competitive bidding i. ~6t viable ot available. Th~ R~ie 

should be furth~t modified to shorte~ to one day ~h6 riotifle~tio~ 

requite~e~ts to solicit competitive bids and to also permit 

te lephonic compe tit i veo bidd ing. 

The Rule shQuld only be applicable to utilities ·vith bond 

ratings of "AU, or higher. 

Bon d t s sue s 0 f $ 2 () m i 11 ion 0 [' 1 e s s s h 0 U 1 d bee x e m p t f r 6 iii the 

Rule. 
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