
• 

• 

• 

PUBLIC UTILITIES COMMISSION OF TilE STATE Ol~ CALIFORNIA 

RESOLUTION 

San Francisco, Califomia 
Date: July 16, 1997 
Re·solution No. L·iS8 

Augments Established Procedures For Release Of 
Public Records Not Open To Public Inspection And Authorizes 
Conlt'r\isslOll StafrTo Release Such Records To Certain 
Law EnforceJilent Organizations 

BACKGROUND 

The subject ofthis resolution is the process by which la\\' enforcement 
organizations can obtain infomlation arid records, not open to public inspection, 
which arc in the possessi()n of the Conllnission and its empl()yees. Presentlr, 
General Order (GO) No. 66C enUllclatcs the procedure by which r(,cords not open 
to public inspection I can be obtained. It provides that upon \\Title!'l request to the 
Executive Director orthe Commission in the San Francisco oOke and a showing 
of good cause for the release of the records, the Comniission Illay authorize the 
release of said records. 

ConipliatlCe with the requiremclits orGO 66C can be a lengthy process which 
includes preparation ofmeillormlda and a draft resolution and placing the torn~al 
request before the full COl1unission at one ofils semi-monthly business nieetings. 
The requirenlents of our current procedure make cOcclivc response to law 
enforcement's reque.stsfor information especially challenging. The foHowing list, 
which is not all inclusivc, informs us ofson1e reasons that law enforcemcntts 
requests present peculiar problems: (I) law enforcenlent requests all1\6st always 
include requests for records 110t open to public inSpectlon; (2) the response time for 
such requests generally is vcry short (eg. Evidence Code Section 1560 provides for 
a fivc day response time to ctin\inal subpoenas as compared to a 15 day rc.sponsc 

I R~ords not open to public insp«lion are enumeratN in GO 66C under paragraph 2, entitled "Exclusions", They 
incluJl!', but are n6t limited to, records or information Qf a confidential nature fumishN to or obtained b)' tlJe 
Commission (se<! P. U. Cooe &clion SS3). 
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to civil subpoenas); (3) often, law enforceillent organizations assert the need for 
sccrcc)' with respect to the fact and the nature ofthdr record requests. 

In the past year, law enforcement n:quests have accelerated noticeably. At the 
same time, Commission stalling rcsourc(':s arc limited. Because ofthe diversity of 
law enforcen\ent interests (issues of fraud, theft, unauthorized operations, health 
and safety) and the variely of Jaw enforceillellt agencies authoring the requests 
(including city attorneys, district attorneys, the State Department of Justice and 
variolls federal agencies) the number of law enforcement requests is not expected 
to diminish. 

DISCUSSION 

Under present procedures, reque,sls from law enforcement for records not open to 
public inspection usually nlust be resoh"ed by action ofthe COnlmission at an 
estabHshed meeting. The time needed to obtain and review requested documents 
and to prepare an appropriate order or resolution for the COlllmission's 
considemtioll combine with the procedural notice requirements associated with 
publicatiota of the agenda tor COllllllission 1l1eethlgs to create a significant delay 
before the requcst can be acted upon by the Commission. Such dcla)' can be 
particularly troublcsome in the case ofthosc law enforcement requests where tinle 
is orthe essence. ]n additIon, the Commission's established open meeting practice 
for disposing of confidential record release requests can raise din1cult issues when 
handling law enforcemcnt reqllests2. This practice ofpJacing requests for records 
not open to public inspection 011 the published open agenda with data identifying 
the requesting party and the subject utilit)' can be counter producth'c to law 
enforcement investigations where secrecy is crucial. Furthennorc, the mere 
publication of law cnforccll1ent~s interest (ould be lmt:1ir to the subject utility or 
party when the issues arc only at the investigation stage. 

It is clear that law enforcemellt requests (or records not open to public inspection 
present mi.usual problems which warrant a specially tailored process for response. 
Section 11180.5 ofthe 00\'en1l11ent Code slates that upon request ofa proseculing 
attomcy or the AHomcy General, state agencks "may assist in conduclilig an 
inYcstigatiol'1 of any unlawful activit)' which involves matters within or reasonably 
related to the jurisdiction of such agency, bureau, or department.H \Vhen 
considering our resl,onse to the Icgitinlate request oflaw enforcement personnel 
acting in the coursc ofthcir oflicial duty, this Conllllission will not act as a shield 

1 The Commission's ability to dispose of these reque-sts in closed session is limited by statutes which mandate Q~n 
meetings. Ilowewr, r..'l(l5e statutes do contain certain exteptions, such as tbe "pending litigation" exception. (See 
Gov't CCo.k sec. 11126{q).) 
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against the discovery ofunlawfhl acti\'ities. ll1ere is no question but what we 
should coopemte with law enforcement requests. Our present procedures for 
sharing records not available to public inspection are ill-suited to such cooperation. 
In the ordering p.1Ti1graphs of this Re-solution we shall remedy that problclH. \\'e 
shall authorize designated staO'(or theit delegates) to release to specified law 
enforcement agencies Commission records not open to public inspection UPOl\ 
execution of: (i) a written request in the course of said law enfotcenlcntagency's . 
ofl1cial duties; and (ii) an agreement to continue the conlidential treatnlcnt ofthe 
r~ords. 

Under our new procedure, allowing law enforcement agcncie.s to rcview records 
not open to public inspection will not rnake those docunlents public and wilt not 
diminish our authority to decide whether such docunlents should be made pUblic. 
PubJic Utilities Code sec. 583, for exan\ple, provides that infoni~ation proVided to 
the Commission on a confidential basis may be made publlc on order of the 
Conlmission. It is appropriate (ot the Conln\ission to exercise this authority, 
aniOJlg other reasonsl because (0 theComn)ission, as the regulatory body 
overseeing these entities, has the expertise to detcmline the relative sensitivity of 
diflcrent kinds ofconf'idential in(omiation; and (it) the Conullission can weigh 
whether nlaking specific infonHati6n public will discourage regulated entities (rom 
providing sirnilar information to the Conlillission in the future and -thereby make 
the Commission's regulatory tasks nlore dioicutt. 

Under our new procedure, law enforcelllcnt agendes will be able to use those 
dOcumcnts in a confidential nlanncr not opening thel'l\ to the pubHe. This would, 
for example, include their use in sccret grand jury proceedings, or their submission 
undcr seal as evidence at trial. To clarify that thcre is no waiver of our 
jurisdiction, in those citcUll\stances where we authorize statTlo release records to 
specified law cnforcentefit organizations, \\'c shall require that an agreement for the 
exchange of confidential in(omlatioIl, to be used in a confidential ('nanncr, be 
executed b)' Comniission staff and an appropriate repre.sentati\'c o(the law 
enforcenlent organization. That agreement wilt include an cxpress reservation of 
this Commission's authority to detem\ine whether infonnation kept confidential 
under GO 66C should be disclosed to the pUblic. If aller rcviewing the records, 
the law enforcement agenc), wishes to make public sOn\e records nototherwise 
open to public inspection, the agency can ask the Commission for that pem'ission 
under our regular procedure-s.3 

J Similarly. if a Ia,\· enforcement agency ',ants to OOtain recorJs not open to public insp«lioo without signing an 
agreement for ncl1ange of cQnfidentiat information. current procedures will continue to apply. 
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For the reasons expressed herein, there is a good public policy basis for t:1cilitaling 
responses of this Commission to requests from certain law enforcement agcncks 
for Commission rcrords not open to public inspe~tion. 

FINDINGS OF FACT 

I. General Order 66 C provides the procedures for examining and obtaining 
records not opcn to public inspection. 

2. General Order 66C docs not adequately provide for expedited procedures to. 
rc.spond to law enforcement requests for records not open to public inspection. 

3. Law enforcernent agency requcsts for records sonletinlcs must be kept se~rel to 
avoid compromising the investigation. 

4. Law enforcement agenc)'requeslsoflen require quick response. 

5. Thc number of law enforcement requests fot COfl\missioll records not open to 
public inspection has increased significantly in the past year. 

6. Law enforcement requc:sts for tcrords not open to public inspection present 
unusual problems which warrant a specially tailored process for response. 

CONCLUSIONS OF LAW 

l. The Commission is vested with the jurisdiction to detenlline whether it is in the 
public interest to disclose to the public confidential infonnation fiunished to or 
obtained by the Commission or its enlpJoyecs in the course of their dutie-s. 

2. Providing confidential records to a law enforcement agency doc-s not, by itself, 
make those records pUblic. A law enforcement agency is not the pUblic. 

ORDER 

l. The Executive Director with the advice of the Gencral Counsel, or their 
respective delegates, arc authorized to release to the law enforcement 
organizations specified below, acting in their oOicial capacity, confidential 
records as described in Paragraph 2 of General Order 66C as "Public records 
not open to public inspection" upon written request and execution of all 

agreenicnl with the requesting organization for the receipt otin(ormatioll for 
usc in a confidential rnanner. 111at agreement shall include an express 
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reservation of this Commission's authority to dctennine whether infonnution 
kept confidential under GO 66C should be disclosed to the public. 

2. The following law cnfor.:cmcnt organizations may r.:ceivc r.:cords for the 
purpose o(pursuing criminal and other cnfor~cment activities 11\ the manner 
de-scribcd in Ordering Paragraph No. I, above. 

A.FEDERAL 
• United States Attorney 
• Federal Bureau ofInvcstigation 

B. CALIFORNIA (State Government) . 
• California Attorney GenerallDeparbnent of Justicc 
• State Department of ForestI}' and Fire Protection 
• State Fire Marshal 
• Department ofFish &. Gan\c 
• Departnlent of Highway Patiol 
• State Dcpartnlent of Corporations 

'. . 

C. CALIFORNIA (Local GO\'ernment) 
• District Attorneys 
• Police/SherifI' 
• City Attorneys 

3. Law Enforccnlent Agencies \\'hich do not appear on the above list (nay be 
considered for inclusion by subnlltting a written reque.st for consideratioJl by 
the Comn'lission to the Executivc Director. 

4. The cffeclh'c date ofthis order is today. 
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I certify that thi's Resolution was adopted by the Public Utilities Commission at its 
regular meeting of Jul)' 16, 1997. The following Commissioners approved it: 

, Franklin . 
Executive Director 

P. GREG()RY CONtON 
President 

JESSIE~. KNIGlIT, JR. 
HENRY M. PUQUB 
JOSIAH L. NEEPER 
RICHARD A. BILAS 

Corilmissioners 
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