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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Legal Division San Francisco, Catifornia
Datei Decomber 17, 1998
Resolution No. 1.-272

RESOLUTION
PUBLIC RECORDS ACT REQUEST FOR STAFF RECORDS

BACKG ROUND

On January &, 1998, the San Jose Mercury News (News) filed a request for disclosure of
unredacted versions of the ¢léctric utility incident reports disclosed by Resolution 1.-265.!
In Resolution L2635, the Commission authorized disclosure to the California Alliarice for
Utility Swfdy and Education (CAUSE) of electric utility incident reports for the past ten
years, with ths, names and addresses of incident viclims and witnessés redacted to protect
their privacy.? The News was oftered the redacted reports disclosed by Resolution L-265,
and informed that Public Utititics Code Scction $83 and General Order 66-C prohibit
stafi'disclosure of the redacted portion of the reports absent formal action by the
Commission.

The Los Angeles Times (Times) filed a request for disclosure of a broad range of records
conceming electrical accidents; specifically:

1. Allrecords of telephonic reports, and the follow-up wriltei reports,
of electrical accidents reported by public utilitics in California.

All records of inquiries, investigations, requests for information by
the Utilities Safety Branch and the responses to those requests, or

1 Rebecca Smith, the reporter who initiated the News' request, now works for the San Francisco
Chronicle. She remains interested in disclosure of the unredacted accident reports.

2 CAUSE defined "incident” to mean any eveat, related to ulilil)_r owned electric facilitics, that resulted

in injuries/fatatities, service intermpliOns to 1,000 or more customers, of property damage of $10, 000 or
more.

CAUSE tt‘.\.el\C‘d aboul 700 service interruption reports, about 6 of w hich contained personal ml‘onuahon _

fequiring redaction, and about 700 accident report sunimaries from an éasily redacted computerized data
base. CAUSE did not mS|sl on receipt of a copy of each original accident report.
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requests of the Utilitics Safely Branch and its responses, concerning
any clectrical accident reporied by a public wlility in California.

All clectronte records of electricat accidents roported by public
utitities in Califormia.

All records and correspondence between utilitics in California and
the Udilitics Safety Branch conceming the formutation, enactment
and enforcement of tree-trimning standards.

All records and correspondence between the public and the Utilitics
Safety Branch conceming any clectrical accident reported by a-
public utitity in California.

6. All historical records, including but not limited to narrative
summarics, reports or analyses of the tree-trimming standard.

The Times was provided with copies of the redacted electric incident reports disclosed to
Resolution 1.-265 and informed that the Utilitics Safety Branch of the Commission's~
Consumer Services Division (USB) does not maintain a summary log of its investigations
of electrical incidents; that stafT evaluates cach case to determine if a staffreport is
nceded; and that when such a report is prepared, it is not released to the public except to
the extent disclosed at a hearing or by formal Commission actlion (General Order 66-C,

Paragraph 2.2 (a).)

The Times was also informed that there is no log of all written ¢orrespondence from the
public or other agencies about electrical accidents or incidents and all written
correspondence from the USB and that the correspondence files are not maintained with
discrete isolation of electric incidents. The USB chronological collection of
correspondence from 1995 to the present consists of 14 binders, cach over three inches
thick, which include all correspondence from the USB. The Tines was asked 10 narfow
its request and submit a list of the dates and locations of the incidents about which it had
the most interest.

On May 29, 1998, the Times responded with a list of 19 incideats in which it was most
interested. The Times was provided with a number of relevant documents. The Times
was also informed that staff had located other documents prepared by utility
representatives which were responsive to the information request, but which were not
opei to public inspection. These docunients did not appear to be disclosed by Resolution
L-265. The Times was informed that the question whether these documents coutd be




Resolution 1.-272¢¢ ‘ Docember 17, 1998

made public would be raised to the Commission along with the question of the disclosure
of unredacted incident reports. '

The Times was informed that the best sources of information regarding the history of
tree-trimming and accident reporting standards were the formal files in: (1) Order
Instituting Investigation (O11) 94-06-012, which resulted in the following decisions,
D.94-06-012, D.96-05-012, D.97-01-044 and D.97-10-056; and (2) Ol11 95-02-015, which
resulted in D.96-09-045, D.96-11-021 and D.97-03-070.

The Times was also provided with stafl-preparcd sumimaries of Tarifi’ Rule 20 Reports
submitted by utilitics, which primarily address the placement of underground eléctric
lines, and a related letter dated October 14, 1993, from Kevin Coughlan, Chicfofthe
Encrgy Branch of the Commiission's former Advisory and Compliance Division, to the
New York Office of Encrgy Efticiency. This information responds toasecond
information réquest, dated April 7, 1998.

Since most of the information requested by the Times has already been provided, the
remaining issues raised by the News and the Tinies appear to be:

I. Should the Commission order discloé.ur‘c of all electrical accidents reports
filed by public utitities in Califomia, including the redacted portions of the
incident reports alrcady disclosed by Resolution 1.-265?

Should the Commission order disclosure of all investigative records,
reports, corréspondence, and requests for information generated by or
received by the USB regarding electrical a¢cidents reported by public
utilitics in California?

DISCUSSION

The electric utility accident reports and investigative records in question constitute public
records,” as defined by the Califomia Public Records Act (Act), codified as Government
Code Scction 6250 ct seq.? The Act is intended (o provide "access to information
conceming the conduct of the people's business" while being "mindful of the right of
-individuals to privacy." (Section 6250.) The general policy of the Act favors disclosure
and a decision to withhold public records niust be based on the specitic exemptions listed
in the Act, or on a determination that the public interest in confidentiatity clearly
outweighs the public intecest in disclosure. (Scction 6255; see, e.g., American Civil
Liberties Foundation v. Deukmejian (1982) 32 Cal.3d 44; San Gabriel Tribuie v.

YAl statutory references are to the Government Code, unless othenwise noted.
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Superior Court (1983) 143 Cal.App.3d 762, 771-772; and Re San Diego Gas and Electric
Company (Re SDG&E) [.93-05-020] 49 Cal.P.U.C.2d 24 1.) The specific exemptions
sct forth in Section 6254 arc permissive, not mandatory; i.e., "they permit nondisclosure
but do not prohibit disclosure." (Black Panther Party v. Kehoe (1974) 42 Cal. App.3d
643, 655; sce also, Re SDG&E, supra, 49 Cal.P.U.C.2d a1 242.)

Aswe noted in Re SDG&E, supra,

Public Utilitics Code section 315 is niandatory in
requiting public utilities to file ... accident reports with
the Commission; however, it is discretionary in-
permitling the Comniission to determine whether inits
judgment an investigation of an accident is required
and whether a just and reasonable order or
recommendation based on the investigation is.
desirable. The statute does not prohibit disclosure of a
pubtic record under the CPRA. (49 Cal.P.U.C.2d at
242)

Although both Public Utilities Code Section 583 and General Order 66-C prohibit stalt
disclosure of the accident reports and records in question in the absence of formal
Commniission action authorizing disclosure, neither the statute nor the general order create
for ulilities an absolute privilege of nondisclosure. Because the issues raised by the
disclosure of ac¢ident reports are somewhat difterent than those raised by the disclosire
of investigative records, the disclosure of these records will be discussed separately.

Accident Reports

Before we discuss the disclosure of accident reports, we will ¢larify what we mean by this
term. We have, on occasion, used the term “accident” report and the term “incident
report” fairly interchangeably. In the past, the word “incident” was used to encompass
not only the type of event which one would generally consider to be an “accident”
involving personal injury or property, bul also events which resulted in sigaificant
interruptions of ulility service.

In Application of Pacific Gas and Electric Company Order Instituting Investigation into
the Practices of Pacific Gas and Eleciric Company [D.96-09-0451] (1996) however, we
woe distinguish between service interruption data and other reliability information to be
reported annually and accident reports. Ordering Paragraph 6 of D.96-09-045 provides:
“All information provided by the utilitics pursuant to that investigation, with the
exception of accident reports, shall be made public absent a finding that disclosure of
such information will compronise utility competitiveness and that nondisclosure is
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permittcd under the Public Records Act and General Order 66-C.” Since future service
interruption reports are expressly public, we will not discuss them further.

Our most recent decision modifying accident eeporting requircients, D.98-07-097 in
Order Instituting Rulemaking for Electric Distribution Facitity Standard Sctting
[R.96-11 004] defines “reportable incidents” as “those which: () result in fatality or
personal injury rising to the level of in-patient hospitalization and are attributable or
allegedly attributable to utility owned facilitics; (b) are the subject of significant public
altention or media coverage and are altributable or allegedly attributable to utitity
facilities; (c) involve or allcgedly involve trees or other vegetation in the vicinity of
power lines and result in fire and/or personal injury whether or not in-patient
~ hospitalization is required.” (D.98-07-097, Appendix B, Paragraph 3.) The utility must
nolify the Commission of a reportablé incident within two hours, and must follow up
with: |
- a wrilten account of the incident which includes a detailed
description of the nature of the incident, its cause and estimated
damage. ‘The report shall identify the time and date of the
incident, the time and date of the notice to the Commission, the
location of the incident, casualties which resulted from the
incident, identification of casualtics and property damage. The
report shall include a description of the utility's response to the
incident and the measures the utility took to repair facilities
and/or remedy any related problems on the system which may
have contributed to the incident. (/d., Paragraph 2.)

In addition, “filncidents involving damage to property of the utility or others estimated to
exceed $20,000 that are attributable or allegedly attributable to utility owned facilities
shall be reported within 60 da)s of their occurience to designated staff of the CPUC.”?
(/d., Paragraph 4.)

In the interest of simplicity, we will generally use the term “accident report” to refer to
the accident reports of the type currently required, and to the formerly required "incident
reports” which concerned personal injuries and not simply service interruptions. Our
discussion of the redacted information in accident reports will, of course, also apply to the
few past service interruption reports containing such information.

Arguments for Disclosure

Resolution L.-265 found that while the public had an interest in the disclosure of the
substance of incident reports, viclims and witnesses had a reasonable expectation of
privacy regarding their names, addresses, and medical tecords. The resolution found that
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the public interest in ensuring that incident victims and witnesses did not suffer further
cmotional pain rom the public release of such personal information clearly outweighed
the public interest in such information. In essence, the News asks us to reconsider,

The News properly notes that when nondisclosure of information contained in public
records is premised on the privacy rights of individuals, a balancing test must be
cmployed to determine whether the privacy rights outweigh the public interest in
disclosure. This balancing test is necessitated by the tension between the inalienable right
of privacy guaranteed by Article I, Section 1 of the California Constitution and the Act's
cmphasis on public access to government records.

Two provisions of the Act highlight this tension. Section 6250 states: “In enacting this
chapter, the Legislature, mindful of the rights of individuals to privacy, finds and declares
that access to information conceming the people’s business is a fundamentat and
necessary right of every person in this state.” And Section 6254 (c) exempts from ,
disclosure: “Personnel, medical, or similar files, the disclosure of which would constitute
an unwarranted invasion ofpcrso'n"il privqcy » The Section 6254 (¢) exenption has the’
same scope as the right to privacy set forth in the California Constitution. (Braun v. City
of Taft (1984) 154 Cal.App.3d 332.) Each case balancing privacy rights against the
public’s right of access to information “niust undergo an individual weighing process.
The weighing process involves what publlc interest is served in this particular instance in
not disclosing the information versus the public interest sefved in dlSL losing the
information.” (/d., 154 Cal.App.3d at 346.)

As Resolution L.-265 notes, the California Supreme Courl diséffsscs this batancin g
process jn Hill v. National Collegiate Athletic Association (Hill v. \'CAA) ( 1994) 7

Cal.dth 1: ‘ S . i

- Hill v. NCAA sets forth a three part b'llancing test for
evaluating constitutiohal pn\'aé) claims, m\olvmg
(1) a plaintifY’s tort cause of action for invasion of the right; (2)
the defenses _]llSlIf) ing the invasion; and (3) any less intrusive
altematives to the invasion. (7 Cal.4th at 322-40; see also,
American Academy of Pediatrics v. Lungren (1997) 16 Caldth
307, 328-3 1.) To prevail, a plaintifi must show a legally
protecled privacy interest, a reasonable expectation of privacy,
and conduct by defendant constituting a serious invasion of
privacy. A defendant mdy prwall b) ncgalmg one of these
clements, or proving that the invasion of privacy lsjusllﬁed
because it serves countervailing irterests. The pluimlﬂ‘ in tim
may show there are feasible and less invasive alternatives. We
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will apply this test to the personal information contained in
incident reports. (Resolution 1.-265 at 21.)

The News asserts that these standards show that disclosure of the accident reports woutd
not constitute an invasion of the privacy rights of victiiis or witngsses. The News first
doublts there is a legally recognized nght to protcct the conl‘ldt:nhanlm.i of the names and
addresses of victims and witnesses, since there is no evidence this information was
provided in response to any assurance of conﬁdenllahl), and sinc¢ such information
reveals nothing of substance about such mdmduals and does not prescnt cmumstances
comparablé to People v. Chapman (1984) 36 Cal.3d 98 (warrantless access (0 names and
addresses of holders of untisted telephone numb-ers) ot People v. Blair (1979) 25Cal3d
640 (warrantless seizure of credit card bills and telephone calllng records). :

The News furlher’ asserts thats

dlsclosure of pnvqtc mformatl(m does not amounl lo an

' uanrranted invasion of privacy 1 unless it results in a “serious

~ invasion of privacy. » Hill, 7 Cal.dth at 39-40.) Thus, an
invasion into privacy is lmpl‘oper “only if the intrusion is -

~ highly oftensive (o a reasonable person.”* Baughman v. Stat¢
of Califoria, 38 Cal. App 4th 182,189 (1995), quoting Hill f1ih, 7
Cal.dth at 25-26. There is nothmg itrinsically offensive about
being identificd asa victin 6f an accident involving an elcctnc
utility, or being witnéss to such an incident. '

The News next clainis that the Act cbntams a balahung similar to that r‘equir‘;d of the
Commission here, notmg ‘that while Section 6254 (f) pcrmlts public agenciés to n,fram
from disclosing certain mvestlgator) records compiled for law enforcement pllrpOSCS that
séclion also generally requires « disclosure of certain information such as the time and
location of all complaints or rc.quests for ass;stance received by an agency, the name and
age of the victim, the factual circumstances of the crime or mcndcnt, and a descriplion of
any injuries. The News argues that since the privacy interests of crime viclims and
witness cannot be less than thos¢ involved in uullt) accidents, disclosure of the nanies
and addresses of utility accident \'lchms and witiesses would not be an unw: arrantcd
invasion of privacy.

hmlly, the News asserts that c\'en If dlsc!osum would lmphcate a protected privacy
interest, that interest is outwei ghed by lhc pubhc 1ntergsl in dlsclosure

thom the ablhty to comact v:cums and wunesses mvolvcd in
these mmdenls the press is prohlblted both from uncovering




Resolution 1-272¢ Docember 17, 1998

the details of the incident (information the wtilities will never
provide), and from confinning or controverling the versions of
these incidents profivred by the utilitics. Obviously, the public
has a very substantial interest in ensuring that public clectric
utilities are not immunized from scruliny, in order to ensure
they are acting responsibly. While individual victims no doubt
help ensure this, by asserting individual claims against the
utilitics, no single victim can discern or inform the public about
systemic problems.

In conclusion, access to these utility incident reports provides
the only realistic opportunity for the press to examine and
inform the public regarding the nature of these incidents and
the manner in which they reflect on the performance of the
State's public utilitics. Prov:dmg only redacted reports will
prevent the press from uncovering the tiue nature and inpact of
the incidents reported. Obviously, the utilitics have litile
incentive to describe these incidents in detail, or to fully assess
their impact on those invelved er on the public generally. The
utilitics should not be permitted to hide behind the privacy
rights of their victims in order to insulate themselves from
scrutiny regarding the circumstances that created those victims.

The Times arguments for disclosure are less well developed, but siniilar,

We agree thal the public has a strong interest in the safety of utility facilities, and in
Resotution L.-265 made the information in ten years of electric utility accident ceports
available, albeit with nanies and addresses redacted.! Resolution L-265 balanced issues
concerming personal information as follows:

While it is apparent that the public would benefit from
disclosure of the nonpersonal substance of incident reports, the
same benefits do not Mlow from the disclosure of personal
information regarding incident victims and witnesses. The
identities and addresses of such individuals are not likely to aid

4 Rcsolulton L—26$ explains why Pubhc Uhlmes Cods Se..hc»ns 583 and 315; and our pastdecision to
not make accident reports automaluall) ‘public (D.96-09- 045), gave victims and wilnesses who were

aware of these authorities an objectively reasonable expéctation of pm acy in ihe pérsonal informationin .

such reports. (Resolution L-265 at 20-25.) We won't repeat that eatire discussion here.
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CAUSE or anyone ¢ls¢ in cfloits to improve governmental or
utility accountability for elcctric power line safely. Disclosure
could, on the other hand, disappoint objectively reasonable
expectations of privacy and, perhaps, cause emotionat distress.

Weighing atl considerations, we conclude that the public
interest in refusing to disclose personal information such as the
identity, addresses, and medical files of incident victims or
witnesses outweighs the public interest in disclosure, since
disclosure of such information could disappoint stich
individuals' expectations of confidentiality and cause emotional
pain without providing any substantial countervailing public
benefit. [Footnote 13 omitted.] (Résolution L-265 at 26.)

We have, for several reasons, reconsidered the balancing of interests we conducted before
issuing Resolution 1.-265. First, we acknowledge that knowing the identities of accident
victims would allow one to cross-check the information in such reports with other sources
of accident information, and that in sonie cases interviews with injured individuals might
be informative.

“Second, as we review Resolution L+=265 and the authorities cited therein in light of the
public disclosure interests cited by the News, we realize that the specific privacy interests
we desire to protect are not entircly at odds with the disclosure requested. Hill v. NCAA,
supra, discusses the reasons the November 7, 1972 “Privacy Initiative™ added “and
privacy” to the. list of inalicnable rights guaranteed by Article I, Section 1, of the
California Constitution:

Informational privacy is the core vatue furthered by the Privacy
Initiative. (White v. Davis, supra, 13 Cal.3d atp. 774.) A
particular class of information is private when well established
social norms recognize the need to maximize individual control
over its dissemination and use to prevent unjustified
embarrassment or indignity. Such norms create a threshold
rcasonable expectation of privacy in the data at issue.

(7 Caldthat35)

Hill v. NCAA, supra, traces the origin of the common law right to privacy to an 1890 law
review article b) Samuel D. Warteén and Louis D. Brandeis which observed a legal trend
toward protection of the "inviolate personahl) ™ - "the right of determining, ordinarily, to
what extent [a person's] thoughts, seatinients, and emotions shall be communicated to

others." (Warren and Brandeis, The Right to Privacy (1890) 4 Harvard Law Review 193,
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203, 198, quoted in Hill v. NCAA, supra, 7 Cal.dih at 23.) Hill v. NCAA then links the
Privacy lnitiative:

The Privacy Initiative's debt to the legal teadition begun by
Warren and Brandeis is revealed in ballot arguments: “The
right of privacy is the right to be lefl alone.... It protects our
homes, our familics, our thoughts, our emotions, our
expressions, our personalities, our freedom of communion, and
our freedom to associate with the péople we choose." (Ballot
Argument, supra, at p. 27, italics added." (7 Caldth at 24.)

Hill v. NCAA cites examples of the type of potential i invasion of pn\'a(;) issues we fear
might arisc froni the automatic disclosure of personal information in ac¢cident réports:
television producer and camera crew entered home without permission to film ,
unsuccessful efforts of paramedics to save the lifc of plamuﬂ s husband who had suftered
heart attack (Miller v. National Broadcasting Co., supra, 187 Cal. App. 3d 1463); and,
privale investigator enteced hospital room to interrogate patient (Noble v. Sears, Roebuck .
& Co. (1973) 33 Cal. App.3d 654). (7 Cal.dth at 24.) We wish to avoid similar intrusive
behavior regarding utitity accidents. The heart of 6ur privacy concerns is not a desire to
shield utilities from appropriate public scrutiny, but rather a desire to insulate accident
viclims ftom involuntary ¢xposure to a poténlially unwelcome public spotlight.

We recognize that some electric accident victins mlghl welconie, tather thm object to,
public attention, and may have waived an invasion of privacy clainy by their v oluntar)
disclosure of personal information. As Hill v. NCAA notes: "the plaintift in an invasion of
privacy cas¢ must have conducted him or herself in a manner consistent with an actual
expectation of privacy, i.e., he or she must not have manifested by his or her conduct a
voluntary consent to the invasive actions of defendant.” (/d. at 26.)

We also recogize that,. in general, deceased accident victims have few legally
prolectible privacy rights. While relatives and friends may suffer from a visit to the
painful past, this issue is not casily addressed in a response under the Act.

Perhaps the issue may be best summed up by simply noting that in¢ident victinis,
wilnesses, and their families may have broadly varying expectations of, and interests in,
the privacy of their identities. The question then becomes whether the desirability of -
protecting the privacy of the portion of the electric accident victim population which both
reasonably expects and desires that their identities and similar personal information will
not be disclosed to the world creates a public interest in'protecting from disclosure
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personal information conceming all accident victims which clearly outweighs the public
interest in disclosure®

We wish it was realistic to protect against disclosure the personal information of those
with reasonable expectations of and interests in privacy, and thus shicld such persons
from any unwanted public spottight. In an ideal world, we might contact cach past
accident victim and witness to determing if they had a specilic expectation that their
nanmes and addresses would remain confidential.

Practical considerations, however, make such an effort impossible. Many accident
reports do not include the names of accident witnesses, or their addresses. Many reports
include the names of accident victims, but not their addresses. While such reports may
include the address of the accident, such addresses are often job sites rather than
residences. Even where reports include both the names and addresses of accident victims
and wiinesses, many of these addresses will not be current; since many have undoubtedly
moved within the past ten years. Furthermiore, not all accident viclims and witnesses
would respond 1o an inquicy regarding their privacy expectations. An individualized
review of privacy expectations and interests would be cunibersonie, and would be likely
to impede the work of our USB in investigating utility accidents and carrying out their
other responsibitities. Thus, we must for reasens of practicality leave the protection of
personal privacy interests to laws governing the invasion of privacy.

We now believe that, on balance, the public interest in knowing the identities of accident
victims outweighs the public interest in the nondisclosure of such information.
Disclosure will allow those interested to cross-check clectric utility accident reports
against other sources of information, and to interview willing aceident victims.
Disclosure nay lead to the greater public awareness of the hazards of utility facilities, to
the development of safer utility facilities and practices and, perhaps, ultimately toa
reduction in the number of future accidents.

Our accident reporting requirements have evolved over time, and while current accident
reports must identify the location of the incident and include the "identification of
casualties," they need not contain other personal information. (D.98-07-097, Appendi\
B.) This should help alleviate future privacy concems. We intend to further sunph[} the
privacy issue, and remove any ambiguity regarding future L\pcclauons of privacy, by
stating here that future accident reports filed by utilities will be subject to public
disclosure upon request unless it is shown that in the specific circumstances of a

§ Natural Iy the d‘s\.losur» of personal information regard ing thasé who conscnl to dlsdosun. would not
impair no pérsonal privacy interests, and the pubdlic intérest in nondis¢lésure of the portions of accident
reports which ¢ontain such mt‘ormduon is non-existent, and certainly does not outweigh the strong public
interest in the disclosure 6f accident reports.
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particular accident or related procecding the public interest in nondisclosure clearly
oulweighs the public interest in disclosure. Such circumstances include situations in
which an accident report contains confidential personal information concerning a victim,
the redaction of which is permitted by law.

We conclude that the electric accident reports at issue here do not appear to fall within the
specific exemptions, or the general public interest exemplion, of the Act, with the
exceplion of certain records which may fall within the Section 6254 (f) exemption for
investigative records or which may contain confidentiat personal information conceming
an accident victim, the redaction of which is permitted by law. Publi¢ Utilities Code
Section 3135 prohibits the introduction of these reports in any proceeding for damages, and
thercfore ofters suflicient protection for utilitics. In view of the above, we will grant the
requests of the News and the Times for disclosure of unredacted accident reports as to the

names and addresses of accident victims and witnesses, but not as to redactions of
confidential personal information, where redaction is per'milted by taw. Disclosure will
follow a further review by our stafl'to determine whether it is in the public interest to
refrain from disclosing a limited number of records which may fall w ithin the
investigative records exemption; or to redact records which may contain confidential
personal infonnation concemning an accident victim, and/or other information, the
redaction of which is permitted by law. ~

At the same time, we request that these entities act with sensitivity and respect to the
maximum extent possible the privacy of those who expect and desire not be contacted by
the media or placed in the public spotlight for any onc or more of the reasons discussed in
Resolution L-265 or in this current fesolution. We further appeal to other members of the
media and to others who may request access to electric accident reports to be sensilive to
the emotional well-being of those who have been involved in or witnessed electric
accidents, or who suftered the loss of loved ones involved in such accidents.

We hope that invasion of privacy laws and related sanctions will suflice to ensure
compliance with reasonable standards of human decency. We may reconsider our
balancing of disclosure interests if we find that the disclosed information is being used in
a manner which clearly invades the privacy of utility accident victinis.

Records of Commission Investigations

The current request of the Times for electric accident investigation records is cértainly
more extensive than any request we have reccived before. The Times seeks: 1) “All
records of inquiries, investigations, requests for information by the Utilities Safety
Branch and the responses to those requests, or the requests of the Utilitiés S'ifel)' Branch
and its responses, conceming any electrical accident reported by a public utility in
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California; and 2) “All records and coreespondence between the public and the Ulilitics
Sately Branch conceming any electrical accident reported by a public utility in
California.”

As noted cadlicr, much of the information is siniply nol available, or is available only ina
form different from that anticipated in the Times' réquest. For example: 1) the USB docs
not maintain a sunimary log of staft investigations of electrical incident reports filed by
utilities; 2) the USB evaluates cach case to determine whether a staff investigation and
reporl is necessary, but does not routinely prepare investigation reports for all accidents;
3) the USB does not maintain a discrele log of all cortespondence from the public or other
agencies about electrical accidents, or of all correspondence from the USB about such
accidents, but instead maintains a chronological file which consists of 14 binders, cach
over threc inches thick, which include all ¢orrespondence from the USB.

We are pleased that the Times responded to our stafl's. request to narrow its request by
submilting a list of the 19 incidents about which it had the most interest, and that the
Tinies has already reccived many selated documents. However, even this narrowed
request is far broader than similar réquests we have received, which have generally been
limited to information conceming a single incident.

Many issues regarding the release of USB investigative records are common o requests
of any magnitude. Such issues include both the specifically relevant exemptions from
disclosure set forth in the Act, and our own balancing of the public interest involved in
the disclosure of accident investigation records.

Many of our utility accident investigation records fall within the scope of Section 6254
(D), which exempts from disclosure invesligalive records compiled by state agencies for
correctional, law enforcement, or licensing purposes when there is a concrete and definite
prospect of enforcement proceedings.® (Williams v. Superior Court (1993) 5 Cal.4th 337,
361-362; see also Uribe v. Howie (1971) 19 Cal.App.3d 194, 212-213.) As the California
Supreme Court notes in Williams, supra:

The exeniption for investigatory files serves an important
purpose. When an investigation, as defined in Uribe ... has

6 Statc and local law enforcement agencies are gcn-.tall) required to make pubhc specifi ed information
including the name and oce upahon of every individual arrested, the name and age of every crime viclim,
and so on, although the viclims of certain crimes are given the nghl to withhold their names from
disclosure. The current addresses of arrested pusons and crime viclims are not automatically disclosed,
but are foi the most part subject to disclosure "where the requéster declares under penalty of perjury that
the request is made for a scholarly, journalistic, pohln.al or gov emmental purpase, of that the request is
made for invesligation purposes by a licensed privale investigator (Section 6254 (£Y3).)
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come into being, a document in the file may have extraordinary
significance to the investigation even though it docs not on its
face purport to be an investigatory record and, thus, have an
independent claim to exempt status. (5 Cal dth at 356.)

The exemption for investigatory files does not terminate with
the conclusion of the investigation. Once an investigation, as
defined in Uribe (supra, 19 Cal.App.3d at pp.212-213) has
comg info being because there is a concrete and definite
prospect of enforcement procecdings at that time, materials that
relate to the investigation, and, thus, properdy belong in the file
remain exempt subject to the terms of the statute. (Williams v.
Superior Court (1993) 5 Cal 4th 337, 361-362; sce also Uribe
v. Howie (1971) 19 Cal.App.3 d 194, 212-213)

The Wi Ilmms Court was clearly not happy witha pcnmncnl investigatory record
exemption:

In our view, the matter does appear to deserve legislative
attention. Although there arc good reasons for maintaining the
confidentiality of investigatory records cven after an
investigation has ended (ante, p. 355), those reasons lose force
with the passage of time. Public policy does not demand that
stale records be kept secret when their disclosure can hami no
onge, and the public good seems (0 require a procedure by which
a court may declare that the exemption for such records has
expired. (5 Cal.4th at 361-362, footnote 13.)

We could in many cases rely on Section 6254 (f) as a basis for refusing to disclose our
investigative reports. Instead, we have chosen to grant most requests for the release of
investigative records involving completed investigations after making a determination
that in those specific cases the public interest in nondisclosure fails to clearly outweigh
the public interest in disclosure.”

7 The records released often consist onl) of the formal investigative report generated by our USB, and do
not include pr-.llmln'ir) drafis, notes, or interagency or infra-agency memoranda that are not retained by
the agency in the normal course of business. Such iaterial could be misleading if taken 6ut ofconle\l
and is in any event exempl from disclosure pursuant to Section 6254 (a). Similarly, we ma)' in
appropriate circumstances withho!d disclosure on grounds of the deliberative process pn\ ifege, or other
privilege, or other statutory exemplion or prohibition against disclosure, pussuant to Sections 6254 (a)
(c) and (K), or other appropriate authorities.
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For example, Resolution 1.-260 states in regard to the release of investigative records a
prepared by Commission staff regarding the electrocution injury of Juvenito Banda:

The public interest in confidentiality of the records fails to
clearly outweigh the public interest in disclosure, in that
disclosurc may assist in achicving scttlement of any possible
litigation resulting from the incident. (See San Diego Gas and
Electric Co. App. for Rehearing of Resolution L-240 (1993) 49
CPUC 2d 241, 243.)

On identical grounds, Resolution L-261 (ordered disclosure of stalY investigative records
regarding a firc on October 13, 1995 in the Montclair arca of Oakland, that apparently
resulted from Pacific Gas & Electric Company overhead lines. (See also, Resolution
1.-273 Re Walt Disney (October 8, 1998); Resolution L-271 Re City of Pinole (Junc 18,
1998)); Resolution 1.-263 Re Scliwab (October 22, 1997); Resolution L-262 Re Peralta
and Adel Boyadjian (September 24, 1997); Resolution L-255 (Re Murillo (May 21,
1997); Resolution L-249 Re Lopez 2 (Augus! 11, 1995); Resolution L-248 Re Lopez 1
(April 26, 1995); Resolution L.-247 Re USA Airporter (March 22, 1995); Resolution L.240
Re Arreguin-Maldonado (January 22, 1993), application for rehearing denied in Re San
Diego Gas and Electric Company [D.93-05-020] (1993) 49 Cal.P.U.C.2d 24 1));
Resolution L- 146 Re Crossing B.A.M-386 9 (September 7, 1973); Resolution <138 Re
Crossings BG 504.09C et al (May 22, 1973); Resolution 1.-135 Re Crossing B-110. 9
(May 15, 1973); and Resolution L-131 Re Poore v. Atchison, Topeka and Santa Fe
Railway Company et al. (March 22, 1973).)

There is one significant qualification to our general practice of disclosure: we do not
generally release investigative records while an investigation is still undenway, since the
disclosure of such information could compromise our investigation and in some cases the
safely of the personnel involved. We have made exceplions to this general rule where
disclosure is sought by another governmental entity, subject {o certain restrictions on the
release of the disclosed investigative information. (See, e.g.: Resolution L-175 Re City of
Cotati (July 6, 1976) and Resolution L-174 Re City of Cotati (May 25, 1976).) We have
also, on occasion, similarly restricted access to records relating cases in which claims
were liled against the Commission and/or the State. (See, e.g., Resolution L-173 Re
Bradshaw (February 18, 1976); Resolution L- 165 Re Release of Documents to Bureau of
Investigation within the Department of Justice (June 17, 1975); Resolution

L-164 Re Petrie et al and Wotisky et. al. v. California Public Ulilities Commission et al.
(March 25, 1975); Resolution L-162 Re Cuevas v. State of California (December 30,
1974); and Resolution L-133 Re Filippi, et al v. State of California (April 24, 1973).)
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In Resolution L-258A we established a procedure for disclosing information to certain
designated law enforcement agencies which sign confidentiality agreements. As we
noted in D.98-02-041 (Re App. for Rehearing of Resolution 1.-258 and 2584), Section
6251(1) specifically excludes federal, state, and local ageacies from the Act's deflinition of
"public,” and thus excludes them from the provisions of the Act. (/d. at 2.) Under Scclion
6254.5 (¢), our disclosure of information in such circumstances does not waive our right
to asscrl any privileges or exemptions from disclosure to the public. '

Once the staffinvestigation is complete, the release of investigative records will generally
not compromise the investigation or othenwise harm the public interest. Because this may
not always be the case, records concerning completed investigations should not subject to
automatic public disclosure, but rather should be disclosed once the Commission has
determined that the balancing of public interests favors disclosure.

Afler considering the specific circumstances involved here, we find that as a general rule
the public interest in nondisclosure of the requested investigation records of our USB
does not clearly outweigh the public interest in disclosure. The safely of utility Facilities
is for good reasons of great interest to the public. However, premature disclosure of
requested investigative records which relate to ongoing investigations by the »
Commission’s USB or by other governmental entitics could interfere with the USB's
important responsibility ability to investigate accidents involving public utility facilitics

and/or the responsibilities of other Commission staff and/or other governmental entities to
investigate ulility accidents and enforce relevant laws and regulations. We find that the
public interest in the nondisclosure of requested investigative records which relate to
ongoing investigations by the Commission's USB or by other governmental entities
clearly outweighs the public interest in disclosure.

We also find that certain investigalive records may contain privileged or othenwise
confidential information which falls within one of the Act's specific or general
exemptions, the disclosure of which would clearly be against the public intecest. For this
reason, we find that decisions regarding the applicability of specific exemplions to
specific records and the balancing of the public interests for and against disclosure nust
continue to be made on a case by case basis.

We conclude that while Section 6254 (f) and other provisions of the Act give us
discretion to exempt from disclosure cerfain investigative records, we should in this
instance disclose the requested records, subject to certain conditions. First, we will not
disclose investigative records which relate to ongoing investigations by our USB or by
other governmental entities.
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Second, we will not disclose preliminary drafls, notes, or interagency or intra-agency
memoranda that are not retained by the agency in the normal course of business, This
malcrial could be misleading if taken out of context, and may include documents subject
to the deliberative process privilege designed to insulate from disclosure the thoughts of
agency decisionmakers, or to the altorney-client privitege. Such records are exempt from
disclosure pursuant to Section 6254 (a) and, in the case of privileged records, Scction
6254 (k) as well.

Third, we may in appropriate circumstances withhold disclosure of certain other records
on grounds of the deliberative process privilege, or other privilege, or other statutory
exemption or prohibition against disclosure, pursuant to Section 6254 (a) and (k) and/or
any other applicable provision of law. Scction 6254 (¢ ) may in certain circumstances
form the basis for our exeniption from disclosure of “[plersonnel, medical or similar files,
the disclosure of which would constitute an unwarranted invasion of privacy.”® We do
not intend to disclose confidential personal information concerning electric accident
victims, where redaction is permitied by law.

Fourth, we will initially respond to the Times' request for investigative records by
providing only those records which pertain to the 19 accidents in which the Times
expressed the most interest. We appreciate the Time's willingness to narrow its request
for investigative records. We will order staffto: 1) review the files related to these
accidents to determine whether they contain any records exenipt from disclosure pursuant
to Section 6254 (a), (c), (K), or other provision of the Act; and 2) disclosé all noi-exempt
records in these files. Our primary intent here is to disclose all records relating to these
accidents which may be disclosed without running afoul of a specific exemption or
compromising the ability of our stafl'te carry out its important safety and other regulatory
responsibilities. 1fthe Times later requests investigative records concerning other
accidents within the scope of its original request for disclosure, such requests will be
responded to in accord with these procedures.?

We will continue to review requests for disclosure of investigalive records on a case by
case basis, and may reach different disclosure decisions in appropriate circumstances.
For example, we will review requests from law enforcement and other governmental
entities for the disclosure of investigative and other records in accord with the guidance

8 We will, of course, not apply Section 6254 (c) so broadly as to cover the names of accident victims we
are disclosing in our release of electric utility accident reports.

9 We note that our standard praclice is to retain USB records for three years, and that our investigative
records may, therefore, be more linited than our summary records concerning electric utility accidents,
which may in some cases reach back until the early 1990's.
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provided in Resolution L-258A, and not automatically reject such requests on the ground
that a Commission investigation is currently undenway.

The Times' rcqucsl for disclosure of re¢ords conceming the Commlssion s inv estigations
of accidents involving utility facilitics is granted, subject to lhc restrictions, principles,
and procedures outlined above.

FINDINGS OF FACT

1. OnJanuary 8, 1998, Commission staft received arequest from the San Jose
Mecrcury News for the disclosure of unrédacted incident (accident) reports filed by
electric utilities during the past ten )cars :

On March 12, 1998, Commission shﬂ réccived a requcsl from thc Los Angeles
Times for disclosure of:

A.  Allrecords of telephonic reports, and the follow-up written reports, of
clectrical accidents reported by public utilitics in Catifornia.

B.  All records of inquiries, investigations, requests for information by the
Utilities Safety Branch and the responses to those requests, or requests of the
Utilities Safety Branch and its responses, concerning any clectricat accident
reported by a public utility in California.

All elecironic records of electrical accidents reported by public utilities in
California. o , '
All records and correspondence between utitities in Califomia and the
Utilities Safety Branch conceming the formulation, enactment and
enforcement of tree-frimming standards.
All records and c0rrc.sp0ndencs between the public and the Utilities Safety
Branch concerning any electrical accident reported by a public utility in
California,
All historical ncords including but not limited to narrative summaries, reporls
or analyses of the tree-trimming standard.

The Los Angeles Times has already been provided with or informed how te acquire
most of the information requested, with the exception of. 1) the unredacted
incidenVaccident reports also soughl b)' the San Jose Mercury News, 2) investigative
records concerning 19 ac¢idents in which the Los Angeles Times expressed the most
interest; and 3) certain comspondence andi investigalive records which are
encompassed within its tecords réquest, but which have not been provided éither
because to do so would excessively burdeh our Utilities Safety Branch staftor
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because the records relate to accidents in which the Los Angeles Times has expressed
tess interest.

The electeic utility incidentaccident reports sought by the San Jose Meecury News
and the Los Angles Times have been released to the Califormia Alliance for Utility
Safety and Education, and other members of the public, pursuant to Resolution
1.-265, issued January 7, 1998; with the names and addresses of most accident
victims and witnesses redacted in the interests of privacy.

As set forth in Resolution L-265, some electric accident victims currently have an
objectively reasonable expectation in the privacy of their names, addresses, and other
personal information which may be ¢ontained in incidenVaccident reports.

While some accident victims and witness may expect and desire that their identitics
remain confidential, shiclded from the public limelight, others may be indifferent, or
cven welcome disclosure of such information and the possible media coverage and
other altention that may follow.

Many in¢ident/accident reports fited by electric utilities in the past ten years do not
include the names of accident witnesses, or their current addresses. Many accident
reports include the names of accident victims, but not their addresses. Accident
reports often include job site, rather than residential, addresses.

It would be excessively burdensonie and, indeed, impassible for the Commission to
explore on an individual basis the extent to which each specific electric utility
accident victim has an objeciively reasonable expectation of privacy in any personal
information contained in incident/accident reports filed with the Commission by
clectric utilities over the past ten )c.m and the extent to which they have acted in
manner consistent with that expectation.

Disclosure of the usually meager amount of personal information contairied in
clectric incident/accident reports, which consists mainly of the names of accident
victims and occasionally their addresses or other personal information, may serve the
public interest in the safety of electric utitity facilities: 1) by making it possible to
crosscheck the accident information provided by the clectric utilities against accident
information which may be available from other sources; and 2) by allowing people to
altempt to contact and interview those who have been injured in, or who have
witnessed, accidents involving electric utility facilities in the hopp of leaming more
about such mmdenls
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10. There is no public interest in refusing to disclose personal information pertaining to
people who do not care if that information is disclosed.

11. The public interest in the confidentiality of the currently redacted names and
addresses in utility incidentaccident reports fails to clearly outweigh the public
interest in disclosure, since disclosure may assist in the ¢ross-checking the content
and accuracy of clectric utility incident accident reports, and in the acquisition of the
knowledge conceming electric utility accidents that can only be gained from those
involved.

Disclosure of accident investigation records to the public while an investigation is

still underway could jeopardize the safety and cftectiveness of the staff of the

Commission or other governmental entity conduclmg the inv csllgauon “The public

interest in the confidentiality of Commission records ¢onceming accident

investigations which have not been completed clearly outw elghs the publlc interest
“in the disclosure of such records.

Disclosure of incident/accident reports, accident investigation records, and/or other
Commission records to othér governmental entities which comply with the
procedures and safeguards against disclosure set forth in Resolution L- 258A is not
adverse to the public interest.

14. Asa general rule, the public interest in the confidentiality of the records of accident
investigations which have been completed by the Commission fails to ¢learly
oulweigh the public interest in disclosure, in that disclosure may assist in achieving
settlement of any possible litigation resulting from the incident (See San Diego Gas
& Electric Co. App. for Rehearing of Resolution L-240 (1993) 49 CPUC2d 241,
243), and may extend the public’s knowledge of and ability to analyze and respond
to accidents involving electric utility facilities.

CONCLUSIONS OF LAW

The general policy of the Public Records Act favors disclosure of pubtic records.

The incident/a¢cident reports at issue are "public records,” as defined by
Govermnment Code Section 6252 (d). ’

Both Public Utilitics Code Section 583 and General Order 66-C prohlbxt disclosure
of accident réports in the abseice of formal action by the Commission or
disclosure at a formal hearing.
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Neither Public Utilities Code Section 583 nor General Order 66-C create for a
utility an absolute privitege of nendisclosure by the Commission.

Public records may only be withheld if they fall within a specified c\cmpllon in
the Public Records Act, or if the Commission demonstrates that the public interest
in confidentiality clearly outweighs the public interest in disclosure.

The names and addresses of electric utility accident victims and witnesses which
may included in some incident/accident reports filed with the Commission by
clectric utilities do not fall within the specific exemptions contained in the Pubtic
Records Act.

The public interest in the nondisclosure of the personal information in ‘
incidentaccident reports pertaining to people who do not care if that information is
disclosed is nonexistent.

In this specific case, the public interest in the nondisclosure of the names and
addresses in the requested unredacted incident/accident reports does not clearly
outweigh the public interest served by disclosure of such information.

Investigative records maintained by Commission staff are exempt from disclosure
pursuant to a specified exemption in the Public Records Act (Government Code
Scction 6254 (f)) when they are created when the prospect of an enforcement
proceeding is conceete and definite. This exemplion does not end when the
investi gati‘on ends. However, once the investigation is coniplcle the disclosure of
cxempl investigative records will generally not compromise the investigation, or
otherwise harm the public interest. Indeed, disclosure of exempt records
concerning completed investigations may well serve important public interests
such as increased public awareness of utility safety issues, the development of
safer utitity facilities and praclices, and the resolution of litigation conceming
utility accidents. Becausc this may not always be the case, and because
investigative records may contain privileged or othenwise exempt records the
disclosure of which would not be in the public interest, exempt investigative
records should not subject to automatic public disctosure. Exempt investigative
records should be disclosed in response to Public Records Act requests only after
a determination that the balancing of public interests favors disclosure, and the
redaction or removal of any privileged or exempt records the disclosure of which
would not be in the public interest.
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10.  Any expectation of future accident victims that their names and addresses will be
kept confidential should be replaced with a clear expectation of disclosure.

ORDER

I.  Thé Public Records Act requests of the San Jose Mercury News and the Los Angeles
Times for disclosure of unredacted clectric incident/accident reports fited by clectric
utitities during the past ten years are granted as to the names and addresses of electric
incident/accident victims, but not as to redactions of confidential personal
information where redaction is permitted by law.

The Conimission's Utilitics Safety Branch shall work with electric utilities to ensure
that such utitities do not leave electric accident victims or witnesses with the
impression that information required to be included in accident reports pursuant to
D.98-07-097 will be confidential.

The Public Records Act request of the Los Angeles Times for disclosure of
investigatlive records is granted, subject to the foltowing limitation. Certain
investigative records which relate to current investigations by the Commission's
Utilities Safety Branch or other governimental agencies, and certain other records
which are also subject to specific or gencral exemptions in the Public Records Act,
including those related to the deliberative process and attorney-client privileges, will
not be disclosed untess it is clearly in the public interest to do so.

The Commission’s Utilities Safety Branch and the Legal Division shall teview the
requested incident/aceident reports and investigative records, and future accident
reports and investigative records, to determine whether thesé records, or any portions
thereof, relate to ongoing investigations by the Conimission or other governmental
agency, and/or contain conlidential personal information concerning accident victims
or any other information or material which is clearly exempt from disclosure under
the California Public Records Act, the disclosure of which would not be in the public
interest. Confidential personal information conceming accident victims and other
excmpt material may be redacted where redaction is permitted by law.

This order is effective 30 days from today.
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I centify that this Resolution was adopted by the Public Utilitics Commission at 1l> e g,ular ,
meeling of December 17, 1998, the foltowing Commissioners approved it

’ | 4/(“/ lf”éﬁ %f

WESLEY M. IRANKLN_
Exccutive Dm.ctor

\ RICHARDA BILAS
Pn,sulent ,
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