PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

L.egal Division San Francisco, California
Date: February 18, 1999
Resolution No. 1.-276

RESOLUTION

RESOLUTION AUTHORIZING INTERAGENCY MEMORANDUM OF
UNDERSTANDING CONCERNING RESPONSIBILITIES RELATED TO THE
ELECTRICITY INDUSTRY BETWEEN TIIE CALIFORNIA PUBLIC UTILITIES
COMMISSION AND THE CALIFORNIA ELECTRICITY OVERSIGHT BOARD

BACKGROUND

1. In 1996, Assembly Bill (AB) 1890 (Stats. 1996, Ch. 854), which created a new
structure for the electric industry in California, was enacted into law. AB 1890
authorized the creation of the California Electricity Oversight Board (“EOB), and
anticipated active roles for both the EOB and the California Pubtic Utilities
Commission (“Commission”).

i Assembiy Bi.ll (AB) 1656 (Stats. 1998, Ch. 324), passed by the California Legislatlure
and approved by the Governor on August 21, 1998, adopts the state budget for Fiscal
Year 1998-99, and states in part:

In order to ensure that California’s interests arc represented clearly and
consistently before the Federal Encrgy Regulatory Commission (FERC),
the Catifornia Public Utilitics Conmission (CPUC) and the Electricity
Oversight Board (EOB) shall, under the Governor’s direction, enter into a
Memoranduni of Understanding (MOU) that sets forth their respective
responsibilities in the clectricity arca.

3. Pending the negotiation of the MOU, the EOB and the Commission have been
coordinating their actions in representing California before the FERC on
electric dockets.
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4. OnDecember 18, 1998, Resolution No. 1.-276 was noticed for public comment on the
. Commission’s Daily Calendar and also was served upon the official service list for

Elcctric Restructuring in R.94-04-031/1.94-04-0432,. Commeats were due on January
8, 1999. Comments were submitted by three partics: 1) The Encrgy Resources
Conscrvation and Development Commission (“CEC”); 2) The Center for Encrgy
Efticiency and Renewable Technologics (“CEERT™); and 3) Pacific Gas and Electric
Company (“PG&E”). On January 14, 1999, aflter receipt of the comments, Staft
negotiators on behalf of the CPUC and the EOB reviewed all of the comiments
submitted and met and conferred regarding whether there was any need for changes to
the MOU.

DISCUSSION:

I. In compliance with the Budget Control directive in AB 1656, represcutatives of the
Commission and the EOB have negotiated the attached Memorandum of
Understanding (MOU), to ensure that Califomia’s interests ate représented clearly and
consistently before the Federal Energy Regulatory Commission.

. The attached MOU between the EOB and the Commission describes the

responsibilities of each agency in relation to the eleciric industry, and contains
mechanisms for coordinating those responsibilitics. The MOU addresses
representation of California’s interests before the FERC, including determination of
lead agency responsibility, and establishes a method for identification and
classiftication of FERC proceedings. Furthermore, the MOU allows for pooling of
agency resources and sets forth procedures for coordinating the positions of the EOB
and Commission. The MOU is designed to be flexible and practical, and provides for
resolution of substantive policy disagreements, meetings conceming interpretation of
the MOU, and a means to proposc modifications to the MOU.

. Under the MOU, the Commission’s responsibilitics in the restructured electricity
industry include but are not limited to regulation of retail rates and services of state-
regulated investor-owned electric utilities (IOUs), retail distribution system operation
and distribution system reliability, investor-owned ultility mergers; consumer
protection and consumer education programs regarding rétait electricity services, retail
direct access progranis, administration of [OU contracts with qualifying facilities, and
cxamination of market behavior of [OUs and their afliliate transactions.
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. Under the MOU, the EOB’s responsibilities in the restructured clectricity industey
include but are not limited to monitoring, cvaluating and representing state interests
conceming the operation and reliability of the interconnected electric transmission
system and the markets for generation and bulk energy including the Califomia
Independent System Operator (ISO) and the Califomia Power Exchange (PX) and
simifar cntitics and proccedings, and rules and policics affecting such entities.

Both the CEC and CEERT raise issucs concerning the impact of the MOU on other
state agencies. The CEC was invited to participate in the MOU negotiations between
the CPUC and the EOB, and counsel for the CEC did altend many of the negotiations
and received copies of drafls of the MOU throughout the negotiations. While the
MOU is an agreenient between the CPUC and the EOB, there are mechanismis within
the MOU that address coordination with other staté agencies having energy related
responsibilitics, inctuding interagency pooling of resources and mutuat support and
that also address procedures to resolve substantive policy disagreements between state
agencies. We believe that the MOU requires no changes in this regard. [‘urlhcrmorg,
we welcome on-going input from the CEC re garding the scope or specific provisions
in the MOU, and we encourage the CEC and any other stat¢ agency to coordinate
directly with our Staff with respect to any of the issues addressed in the MOU.

. PG&E has commented on a varicly of issues, including, but not limited to
jurisdictional issucs, state law public notice and public record requirements, and due
process requirements. We have reviewed PG&E’s comments and find that the MOU
réquires no changes in response to PG&LE’s comments. The MOU describes
responsibilities of the CPUC and the EOB in relation to the eleciricity industry and
mechanisnts for coordinating the exercise of these responsibilitics. Nothing in the
MOU confers jurisdiciion that docs not exist, nor docs it negate existing statutory
responsibilitics. In addition, as state agencies, the CPUC and EOB are subject to
existing state law requirements which are not affected by this MOU.

. Having reviewed the comments, no substantive changes have been made to the MOU.
As a result of the January 14, 1999, meet and confer session between the Staft
negotiators on behalf of the CPUC and the EOB, a few minor editoriat changes to the
MOU have been made.

. The Commission should enter into the attached MOU between the EOB and the
Commission. .
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ORDER

. The Commission’s Exccutive Director is authorized to sign, on behalf of the
Commiission, the altached MOU.

. This Resolution is ¢fiective today, and the MOU will take efiect upon adoption by the
EOB and signatures ofthc two agencics.

| ccmfy that this Rcsoluuon was adopted by the Public Utititics Commission at ils (e gu]ar ’
meeting of February 18, 1999, The following Commissioners approved it: ‘

WESLEY M. P‘flANKLIN
Executive Director

RICHARD A. BILAS
President”

HENRY M. DUQUE

JOSIAH L. NEEPER
Commissioners
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INTERAGENCY MF\IORANDUM OF UNDLRSTA‘\HDING CO\ICF RNNG
RESPONSIBILITIES RELATED TO. THE ELECTRICITY INDUSTRY
BETWEEN THE
CALlFORNlA PUBLIC UTlLlTlES COMMISSIO\I

AND THE '
' CALlFORNlA ELECTRICITY 0\'ERSIGHT BOARD
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PURPOSE

Pursuant to Legislative directive, this document describes responsibilitics of the
California Public Utilitics Commission (CPUC) and the California Electricity Oversight
Board (EOB) in relation to the clectricity industry, and mechanisms for coordinating the
excrcise of these responsibilitics.

The CPUC’s responsibitities in the reslrudur’e_rd»clcclricity industry include but are
not limited to regulation of retail rates and séh'icc; of state-regulated investor-owned
cleetric utilities (IOUS), retail distribution system operation and distribution system

reliability, investor-owned utility mergers; consumer protection and consumer education

programs regarding retail electricity services, retail direct access programs, administration

of [OU ¢ontracts with qualifying facilitics, examination of market behavior of IOUs and
their aftiliate transactions. _

The EOB’s responsibilities in the restructured electricity industry include but are
not limited to monitoring, evaluating and representing state interests ¢conceming the
operation and reliability of the intecconnected electric transmission system and the
markets for generation and bulk energy includiﬁg the California Independent System
Operator (ISO) and the California Power Exchange (PX) and similar entities and

proceedings, and rules and policies aftecting such entities.

1. REPRESENTATION OF STATE INTERESTS BEFORE THE FEDERAL
ENERGY REGULATORY COMMISSION

In order to provide clear and consistent r’cprcs-:n‘lalion before the Federal Energy
Regulatory Commission (FERC), this memoranduni delincates agency r¢sponsi511ilies’ by
subject arca subsequent (o restructuring of the eléétricity industry. Based on the
patticular subject area Or-pr‘()ccéding, a single agéncy will be designated as “lead agency™
having princi pal authority and re.sponsibilily- for réprcsentiilg California’s interests and |

policies. In some cases, lead agency designation will be divided, providing lead agency
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status to cach ageney with respect to eertain defined issues within a particular proceeding.
Itis also the intent of this agreement to establish mechanisms that allow for the use of
resources and expertise of the State from other state agehciés to contribute to the
representation of California’s interests in a manner that achicves the most eftective
represeatation practicable under the direction of_thc lead agency.
In representations before the FERC, the l‘oll;)\\ing division of lcad agency
responsibilitics shall apply: The EOB shall have principal authority and shall be
* considered lead agency on matleré c‘oncér'ning’ the ISO and the PX and policies, rules and
proceedings aflecting these and simitar entities, the operation or teliabilily of the
interconnected lral_lsrmission systen, transmission syétém adequacy and planning, and the
generation and bulk encrgy iﬁarkets. The CPUC shall hai'e'prrincipal authority and shall
- be considered lead ageﬁcy on clectricity matters C(‘)nc_eming‘retaiflii/iis’tﬁﬁillion sérvice,
reliabilil)' of the distribution Sj;stélii, rcgﬁlation of retail pn)vfder‘é, the administration of
investor-owned utility contracts with qualifying facilities, and retail elements of direct
“"access, but no.’t including FERC'a'ppr'ove’d costs that ma); be passed through to consumers.
The CPUC shatl have lead responsibility for reprc. sculing the State in investor-owned

utility merget cas;s

Two catégories of proceedings before the FERC in which each agency is

recognized to have subjects of leéd agency responsibility are IOU transmission rate cases
and Rehablhl) -Must-Run (RMR) contract rate cases. In these proc;cdmgs the following
lead I’prOIlS!bIllhes are rccogmzed ‘The CPUC shall be lead agency with respect to
determinations of the applicant’s Gosts of pm\'ldlng service and cost-based retum on
equity, the internal structure of cost-based rates to account for costs and attribute them to
specific rate components, and audiling of costs. The EOB shall be lead agency
_concerning lransmission system operation and reliabilﬁy, rateselting policy and rate
methodology, operat_ional as‘pcéls of RMR seivices, and the impact of issues in these
proceedings on bulk-éner’g‘y and generation 1ilarket§. In addition to the provisions of this
' pangnph each agency shall have lead authorily conceming the s’u’bjccts for \\'hiéh itis
desi gnated lead in the precedmg paragraphs to the extent that they arise in inv eslor— :

owned unhly transmiission raté cases and RMR contract rate cases.” Wheee both agencaes




Resolution No. 1.-276 ‘ February 18, 1999

have lead responsibility for one or more subjocts in the same proceading, the agencies
shall coordinate their representation to avold conflicts and each agency shall conduct its
representation so as not Lo conflict with the other agency on matters for which the other
agency has lead authority.

‘ Itis understood that each agency will menitor the segments of the market for
which they have principal responsibility consistent with the lead agency designations
recognized in this document, to detect undesirable market circumstances suchasthe
abusive exercise of market power. Itis also recognized that tﬁqre ar¢ some issues '\\'hich
arc interrelated across segments of the market for which the agencies will cachbe
responsible for ¢ertain scgments. An example of such an issue is the development of
demand fesponse mechanisms: the EOB has respc’-ns'i\biliﬁ)' conceming demand response
mechanisms in the bulk markets and the CPUC has rcsponsibilft)' for mechanisms to
allow effective consumer demand response through rate structures. It is agreed that the
agencies will coordinate on such issues to achieve eflicient and efiective protection of
public interests.

As described below, the CPUC and EOB shall coordinate their participation in
other forums. Where such forums concern entities that may themselves advocate
positions before or maKe reconimendations to the FERC, the lead agency for a particular
subject shall havé the authorily to autherize or to diSapprpvc the advocacy of any posilion
on that sui)ject before such bodies. The CPUC and EOB shall cach endeavor to provide
clear descriplions oflhe'égencies’ responsibilitics as set forth in this document to the
FERC and to relevant regional and national bodies to clearly set forth the roles of the

agencies.

Iil. IDENTIFICATION AND CLASSIFICATION OF PROCEEDINGS;
FILING OF INTERVENTIONS

The EOB and the CPUC agree to inslitute a uniform mechanism to track
: promdmgs before the FERC 11115 should take the form of a Jomtly utilized lracmng hsl
that identifies FERC dOCLels in which the State is a parl) . This tracking list wilt be




Resolution No. L.-276 Febrouary 18, 1999

continuously updated and will include information about the status of cach proceading,
including identification of the {cad agency.

Where the subjoct matter of a FERC filing or notice is initially clear, it is
anticipated that the lead agency for that subject will promptly intervene in that docket if it
appears the proceading may affect a significant state interest. It is anticipated that the
non-lead agency may wish to intervene for the purpose of monitoring developments in
proceedings where itis not lead. Itis agreed that such interventions are not inconsistent
with the delincation of agency responsibilities set fortii herein so tong as they are carried
out in a way that does not create confusion as to agency rcsponsibiliﬁcs. Monitering
interventions should state that the purpose of the iint'em:ning agency is to track the
proceeding s0 as (o contribute 16 the effectiveness of the representation of the state’s

| interests by the lead agency.- It may also be the case that dockets will arise before the
FERC in which it is not initially clear what subjects may be addressed in the proceeding.
In such cases, it is expected that the agencies may make “placcholder” interventions for
the purpose of monitoring such proceedings to determiine whether issues affecting
responsibilities of that agency arise.

It is anticipated that 5grg*e:11cllt on lead agency designation in particular

proceedings will be reachéd during the ¢oordination meetings described below. Should

there be disagreenient concemning lead responsibility for a proccéd ing or issuc that the

agencies are unable to resolve between themselves, the agencies may request the

Govemnor's office arbitrate a resolution consistent with the terms of this agreement.

1IV. INTERAGENCY POOLING OF RESOURCES AND MUTUAL SUPPORT

An agency may request assistance from another state agency or may propose a
contribution of resources to support an effort for which another agency is lead. Such
sharing of resources may include wilnesses, legal support, or other resources. An agency
that provides resources to support a lead agency may request inclusion of an

 acknowledgment of the contribution in related filings. Any such ackn_mvledge:ﬁénl 'sha'll‘ |

be approved by the contributing ageitcy prior to filing or publication. A confributing
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ageney may also specify that no acknowledgement of its contribution be made in filings.
\When agencics conlribute resources to the lead agency, they shall be permitted, subject to
the requirements to ensure confidentiality of privileged materials set forth below, to
review proposed filings and provide comments and suggestions to the lead agency except
where the tinte permittad (6 file such a submission makes review and comment

impracticable. When review and comment is not possible prior to filing, the submission

shall be provided afier fiting to allow comment that may affeet future filings.

V. COORDINATION PROCEDURES

In order to ensure a clear ahd édnsistent articulation of State policics‘; and to easure
that the EOB and the CPUC consistently codrdinate with respect to positions taken in
FERC electric proceedings as well as in other forums, the following coordination
procedures sh;all be followed: _

The stafi'of the EOB and the CPUC shall coordinate regularly on a weekly or

biweekly basis, or more frequently, as required. These coordination meetings
may be conducted cither in person, by conference call, or in any other manner
deemed acceplable by the two ageicies. In these coordination meelings, the stafl’
of the EOB and the CPUC shall meet and confer with respect to California’s
reprcscnlalioﬁ before the FERC with respect to interventions, substantive filings,
matters of policy, and legal issues such as statutory inte‘rprc!atiOn and use of
judicial and administrative precedents and cach agency’s objectives and missions.
To facilitate such coordination, both agencies shall promptly inform the other of
new FERC filings, notices and applications, and upon request, prompily transmit
to the tead agency filings or notices that it may réceive for FERC proceedings in
which it is not the lead agency.

This MOU recognizes that Califomia’s interests are best served by making
full use of the expertise and input of both agencies and by both agencies keeping
informed of ongoing fssues related tok'e'lec‘tric rcsimcluriﬁg in FERC proceedings.

This MOU further recogaizes that there aré interrelationships between state and.
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federal electric restructuring issues. [€an ageney desires to have a position
represented in anarea in which it is not lead agency, the agency shall inform the
lead agency for that subject of the proposed position and the lead agency shall
consider and incorporate as appropriate on a timely basis such positions into its
filings on behalf of California. Add_ilionally where a lead agency determings it o
be in California’s interest, it may autherize another agency to participate ina
proceeding for which it has lead authority. Therefore, a lead agency may ‘
authorize another agc:ncy to intervene as a party and monitor the procceding to
which the lead agency is makiné’Calil‘orﬁia’s substantive filings. In addition,
where both the EOB and the CPUC have interésts and'expe'nISe, the lead agency
may authorize the other agency_to jointly represent Califomia in a proceeding,
with cach agency taking résponsibility for hz‘mdl»ing specific issues. Finali)', _
where either the EOB or the CPUC or another staté agency has an interest and
experlisé in a suﬁjecl area, the lead agency may delegate wholly, or in paﬂ,
Califomia’s representation (o the other agency or to a third agency.

To fusther the goal of both agencies staying well-informed with respect to
electric industry issues, it is recognized that it is appropriate for each agency lo
attend mcetings and forums within the state to the exteat each agency finds
beneficial to carrying outiits responsibilities provided that such participation shall
recognize and not conflict with the delineation of responsibilities otherwise set

forth herein.

VI. SUBSTANTIVE POLICY DISAGREEMENTS

This MOU recognizes that under most circumstances, it is important for
California to speak with one voice. The purpose of coordination procedures is to
minimize disagreements. In the évent of substantive disagreements, the EOB and the
CPUC will make a good faith 'al'tgmpi to resolve any differences on a timely basis. The

EOB and the CPUC will also ¢onsider policy concems if raised by other state agencies.

The EOB and the CPUC agree to the following procedures:
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If, in the course of coordination, it becomes clear that there is a substantive diffvrence

of opinion with respect to California’s position on any issug, the non-lead agency shall

have three oplions:

1. The non-lead agency may decide that afler providing its differing view on the
particular issue that it will defer to the lead agency’s decision on the issue.

2. Thenon-lead agency may prepare a written analysis of the issue, advocating for its
position and documc:;ling the disagreement. Under this scenario, the substantive
difference will be documented, but the lead agency will still make the decision on
Califomnia’s position.

If the substantive disagreement raises serious questions over f undamental policy
issues or statutory construction, or if it may resultin a sfgniﬁc:int impact on the
welfare of the state’s ¢itizens, the EOB, the CPUC and, if applicable, anothér non-
lead agency with concerns of this magnitude, may seck to have the issue resolved in
the Govemnor's ofiice after all efforts to reach consensus have been deemed
unsuccessful. However, this option should be vicwed\as_ the option of last resort and
should not be used for minor differences of opinion, but should be used 0nl)'.f0r

issues of great significance.

VII.  CONFIDENTIALITY

It is recognized that it is in the public interest for certain proprietary or sensilive
information to remain confidential. The agency partics to this agreement will enterinto a
confidentiality agreement to prcscn‘é the confidential status of information entitled to
confidential treatment under state law and of materials subject to privilege under state law

and for which the public interest would be harmed by disclosure.
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VIH. REPRESENTATION OF THE STATE IN EXTERNAL FORUMS OTHER
THAN THE FERC

chr‘scnl:ﬁioii of state intérests in forums outside the state other than the FERC
should also be conducted in a manner consistent with the principal responsibilities of the
agencies so as (0 avoid conflict and duplicélion. To achi¢ve this, the following shall
apply: , 7 -

Whete a forum in which an agency might participate concems entities that may
themsclves advocate positions before or make recomniendations to the FERC, lhe
: agénc)"é participation shall be conducted consistently with the delincation of lead agency
responsibilities regarding préci:édingé before the FERC. The lead agency for a particular
| subj_ecl_\\;ngcn_erall) be responsible for representation of state interests regarding that:
subject. Additionally, the lead ag’en’cj‘ for a'panfCtliar subjecl shall have the aulhofily to
aﬁthorizc or to disapprove the ad\'ocacj' of any position on that subject before such
forums.

In forums or proceed,ing:.s not covercd by the paragraph above, the agencies may
appear and participate as each finds necessary to effectively carry out its responsibilitics
on behalf of the state provided that such participation shall recognize and not interfere
with the other agency’s rcsponsibililies. To avoid conflicting positions or detraclingi from
undermining anothef agency’s eflectiveness, cach agency should generally defer to the

other agency on imatters for which the other agency would have a lead role in a regulatory

proceeding.

IX. TERM AND LIMIT OF SCOFPE

This memorandum of understanding does not address mechanisms for
representing the State’s interests conceming gas matters but recognizes that the CPUC
will continue to represent the State before the FERC in gas proceedings. Additionally,

this memorandum of understanding does not address roles and responsibilities conceming -

environmental review and licensing of any electricity facitities. This memorandum shall

9
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reimain in effect until superceded. Either agency may roquest to meet and confer

conéerning interpretation of this document of niay request negotiations to propose

modifications to this document as may be required.

Dated:

WESLEY M. FRANKLIN - GARYC.IBATH
Executive Director ~ Executive Director

California Public’ ' : Ca]lifo_nﬁa»liléclriéit)'
Utilities Conimission Oversight Board




