. PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

L.cgal Division San Francisco, Califomia
Date: March 18, 1999
Resolution No. 1.-277

RESOLUTION

AUTHORIZES DISCLOSURE OF CONFIDENTIAL
RECORDS CONCERNING DIRECT ACCESS
ELECTRIC CUSTOMERS TO THE CALIFORNIA
STATE ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

BACKGROUND

By lelter dated December 28, 1998, the Califoria State Energy Resources Conservation
and Development Commission (CEC) requests copics of direct access data provided
confidentially to the California Public Utilities Commission (Commission) on a monthly
basis by regulated electric utilities under Scction 583 of the California Public Utilities
Code. The CEC’s request is accompanicd by an agreement to keep the data confidential,
signed by the Acting Executive Director of the CEC on December 24, 1998.

Specifically, the CEC requests the following information:

1) Monthly data on numbers of direct access customers and
cstimated sales by service area.

2) Monthly data on numbers of direct access customers by
ESP and by scrvice area.

The CEC states that:

PG&E, Southern California Edison, and San Dicgo Gas
and Electric Company are providing this information to
the Commission and the Commission is treating the data
as confidential pursuant to Public Utilities Code §§ 583
and 588. ' o

The CEC declares that it has a need for the monthly direct
access data for various activities including: (1) analysis of
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direct market share and its impact on filure consumption;
(2) analysis of the rate of consumer acceplance of
renewable electricity products; and (3) monitoring the
level of business of cnergy retailers to ensure that the
ERPA [Encegy Resources Program Account] surcharge is
collected and remitted properdy.

The CEC agrees to keep this information confidential in
its entirely in accord with Government Code § 6254.5 and
Public Resources Code § 25366, disclosing it only to those
persons in the CEC’s Encrgy Informiation and Analysis
Division whose work requires them 10 analyze retail
market activity in the restructured electric industry.

The CEC points out that:

The Public Records Act (Government Code § 6250 ¢t
scq.) allows a state or local ageiicy to release confidential
data to another government agency without violatling its
own résponsibilitics to treat the information ina
confidential manner if the govemnient agency agrees to
maintain the confidential treatnient (Govermment Code §
6254.5). The use of this information is limited to those
authorized in writing by the person in charge of the
govemment agency.

" Public Resources Code § 25366, which applies expressly
to the CEC, states that when ¢onfidential information
obtained by another agency is pertinent to the
responsibilities of the CEC, it shall be available to the
CEC and treated by the CEC in a confidential manner.

The CEC’s regulations (Tit. 20, Cal. Code Regs,

§ 2505(b)) allow the Executive Director, on behalf of the
CEC, to request and agree to niaintain the confidentiality
of other agencies’ confidential records.

DISCUSSION

The Commission has jurisdiction to determine whether it is in the public interest to
disclose to the public or to other govemmental agencies confidential information
furnished to or obtained by the Commission or its eniployees in the course of their duties.
(Sce, ¢.g., Re Southern California Edison Company [Decision (D.) 91-12-019] (1991) 42
CPUC 2d 298, 301.)
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The CEC has requested certain confidential information furnished to the Commission by
utilitics and clectric services providers (ESPs). The Conumnission must now determine
whether the granting of this request is in the public interest.

Commission Disclosure of Conlidential Information

California Public Utilitics Code Scction 583 states:

No information furnished to the commission by a public
utility, or any business which is a subsidiary or aftiliatc of
a public utility, or a corporation which holds a controlling
interest in a public utility, except thosc maltters specifically
required to be open to public inspection by this part, shall
be opent to public inspection or made public except on
order of the commiission, or by the commission or a
commissioner in the course of a hearing or procceding.
Any present or former ofticer or employee of the
comniission who divulges any such information is guilty
of a misdemcanor.

Section 583 prohibits stafl' disclosure of utitity-provided information without formal
authorization by the Commission, or by the Comumission or a Commissioner in the course
of a hearing or proceeding. Section 583 does not limit the Commission’s authorily to
order the release of information provided by utilitics, however. Thus, for example, the
Commission is free to order that confidential informmation provided to the Commission by
utilities be disclosed to other governmental agencies and/or made public. As Resolution
L.-258A notes:

It is appropriate for the Commission to excicise this
authority, among other reasons, because (i) the
Commission, as the regulatory body oversceing these
entities, has the expertisc to deteomine the relative
seasitivity of different kinds of confidential information;
and (ii) the Commission can weigh whether making
specific information public will discourage regulated
cntities from providing simitar information to the
Commission in the futlure and thereby ntake the
Commission’s regulatory tasks more diflicult.
(Resolution L-258A at 3.)

. It Resolution L-258A, dated October 22, 1997, the Commission exercised its authority to
eslablish a process by which law enforcenient organizations can obtain information and
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records, not open to public inspection, which are in the posscssion of the Commission and
its cployces. Finding that: “{{Jaw enforcement requests for records not open to public
inspection present unusual problems which warrant a specially taitored process for
response” (Finding of Fact 6), the Commission ordered that:

The Executive Director with the advice of the General
Counscl, or their respective delegates, are authorized to
release to the law enforcement agencies specified below,
acling in their oflicial capacity, confidential récords as
described in Paragraph 2 of General Order 66C as “public
records not open 1o public inspection” upon written
request and exccution of an agreenient with the requesting
organization for the receipt of information for us¢ in a
confidential manner. In addition to the specific documents
requested, the writlen request shall include an explanation
of the purpose for the request and of how the pursuit of the
request relates to the law enforcement organization’s
functions. The confidentiality agreement, sigaed by a
person authorized to conlractually bind the requesting law
enforcement organization, shall include an express
reservation of this Commission’s authority to detenmine
whether information kept confidential under GO 66C
should be disclosed to the public.” (Resolution 1.-258A at
5 (Ordering Paragraph 1).)*

Whilc Resolution 1.-258A applics only to specified law enforcement agencies, it provides
a uscful model for addressing information requests from other governmental agencies as
well,

CEC Request

There are many valid public policy reasons for releasing to the CEC, for use within the
scope of its duties, Commission records which are considered to be confidential and
which are not open to public inspection. The Comniission and the CEC have a strong
interest in cooperatively conducting business in which the responsibilitics of each agency

2. General Order (GO) 66-C lists a number of categories of public records that are nol open to public
inspection, and enunciates the procedure by which such records may be obtained. GO 66-C provides that
upon written request to the Executive Director of the Commission and a showing of good cause for the
disclosure of the records, the Commission may authoriZe the disclasure of the records. In amanner
simifar to Section 583, GO 66-C reserves to the Commission the discrelion to authorize, or refrain from
authorizing, the disclosure to the public of othenwise confidential information.
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overlaps andor complements the work of the other. Given the interrelated
responsibilitics of the agencics, and their cooperative representation of California’s
interests, there are many contexts in which it may be uscful for cach agency to have
access to records in the possession of the other agency.

The records requested by the CEC are sought in ¢onnection with that agency’s
responsibilities, including: (1) analysis of direct market share and its impact on future
consumption; (2) analysis of the rate of consumer acc¢eplance of renciwable electricity
products; and (3) monitoring the level of business of energy retailers to ensure that the
ERPA surcharge is collected and remitted properly.

Further, provisions of the Catifornia Public Resources Code addressing the information
needs of the CEC expressly encourage, and indeed mandate, the sharing by other agencies
of information pertinent to the CEC’s responsibilities, subject to the requirement that
confidential information obtained from other agencies must be treated by the CEC ina
confidential manner. California Public Resources Code Section 25224 states:

The commission [CEC] and othet state agencies shall, to
the fullest extent possible, exchange records, reports,
malerial, and other information relating to encrgy
resources and conservation and power facilities siting, or
any arcas of mutual concemn, to the end that unnecessary
duplication of e¢ffort may be avoided.

Calitomnia Public Resources Code Section 25366 states:

Any confidential information pertinent to the
responsibilities of the commission [CEC] specified in this
division which is obtained by another state agency shall be
available to the commission and (reated in a confidential
manuner.

And, as nioted in 12.97-09-124 (petition for writ of review denied), which addresses
applications for rchearing of Resolutions 1.-258 and L-258A, the disclosure of
confidential information to other state agencies, such as those responsible for law
enforcement, does not constitute disclosure of such information to the public. State,
local, and federal agencies are excluded from the definition of “the public” set forth in
California Governnient Code Section 6252.

Nor does disclosure of confidential information to fellow governmental agencies, by
itself, waive the Commission’s right to assert Califomia Publi¢c Records Act (California
Government Code Sections 6250 et seq.) exemptions front disclosure of such infermation
to the public. California Government Code Section 6254.5 states the general rule that an
agency’s disclosure to any member of the public of records which are exempt from
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disclosure pursuant to the California Public Records Act waives the right to assert such
excimptions. Scction 6254.5 (¢) explicitly provides, however, that this rule does not apply
to disclosures: .

Made to any governmental agency which agrees to treat
the disclosed material as confidential. Only persons
authorized in writing by the person in charge of the agency
shall be permitted to oblain the information.” Any
information obtained by the agency shalt only be used for
purposes which are consistent with existing law,
(Catifornia Government Code Section 6254.5 (¢).)

Resolution L-258A sets forth guidelines for the Commission’s of confidential information
to specified law enforcenient agencies which sign confidentiality agreements. These
guidelings require: 1) a written request which shall include an explanation of the purposc
for the request and of how pursuit of the request relates to the law enforcement
organization’s functions; and 2) a confidentiality agteement, signied by a person
authorized to contraciually bind the requesting law enforcement organization, which
includes an express reservation of this Commission’s authority to determine whether
information kept confidential under GO 66-C should be disclosed to the public. Although
not directly applicable to the CEC’s request for information, the Resolution L-258A
guidelines provide a useful model.

The Interagency Information Request and Confidentiatity Ageeement (Agreement) signed
by the Acting Director of the CEC conforms to most of the requirciments sct forth in
Resolution L-258A. The Agreement is a written request which includes an explanation of
the purpose of the request and how the request felates to the requesting organization’s
function, and is signed by a person (the CEC’s Acling Exccutive Dircctor) who is
authorized to contractually bind the requesting organization.! All that the current CEC
Agreement lacks is an express reservation of this Commission’s authority to determine
whether information kept confidential under GO 66-C should be disclosed to the public.
The Agreement docs, however, include the following statement: “The CEC agrees to
keep this information confidential in its entirety in accord with Government Code §
6254.5 and Public Resources Code § 25366, disclosing it only to those persons in the
CEC’s Encrgy Information and Analysis Division whose work requires them to analyze
retail market activity in the restructured electricity industry.” This stalement necessarity
implies a reservation to this Commission of the authority to determine whether any
contidential information that may be disclosed to the CEC should be disclosed to the
public. Thus, as a practical matter, the CEC Agreement appears to meet the guidelines set

3. The CEC’s regulations (Title 20, California Code of Regulations, Section 2505(b)) atlow the
Executive Director, on behalf of the CEC, to request and ageee to maintain the confidentiality of ¢ther
agencies’ confidential records.
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forth in Resolution L.-258A for the disclosure of confideatial information to fellow
governmental agencies.

The public interest will be scrved by making the requested records available to the CEC
pursuant to the December 24, 1998, Interagency Information Request and Confidentiality
Agreement signed by Kent Smith, the Acting Executive Director of the CEC, and subject
lo the CEC providing a supplemental confidentiality agreement as sct forth below.

The Commission’s Exccutive Director, with the advice of the General Counsel, or their
respective delegates, will be authorized to release to the CEC, acting in its oflicial
capacity, confidential records as described in Paragraph 2 of General Osder 66-C as
“public records not open 1o public inspection” upon the exccution of the supplemental
confidenttality agrecment set forth below. The Commission’s disclosures to the CEC
shall be in accord with the principles of Resolution No. L-258A.

Comments on Draft Resolution

Comments

Draft resolution L+277 was mailed to the partics on the Electric Restructuring Service List
February 2, 1999, in accordance with Public Utilities Code Section 311(g) and Rule 77.1
of the Commniission’s Rules of Practice and Procedure. Comments were filed on February
16, 1999, by the California Manufacturers Association (CMA), Pacific Gas and Electric
Company (PG&E), San Dicgo Gas and Electric Company (SDG&E) and Southern
California Edison Company (Edison). Two commenters suggested that drafl resolution
1.-277 be mailed to Electric Service Providers in addition to the parties on the Electric
Restructuring Service List. On February 22, 1999, the drafl resolution was mailed to
partics on the Registered Electric Service Providers and Inactive Electric Service
Providers Scrvice lists, with comments being due March 1, 1999. No comments were
received as a result of this second mailing.

CMA notes that it has been an active participant before the CEC in its proceeding related
to data collection, analysis, and dissemination. CMA states that it has registered concemn
about CEC proposals that: 1) would duplicate functions performied by other agencics,
such as this Commission; 2) exceed the CEC’s statutory authority; and 3) jeopardize the
confidentiality of customer data. CMA’s primary concem is the CEC’s lack of adequate
mcasures to ensure the confidentiality of customer data.

CMA questions whether the drafl resolution would supetcede the CEC’s regulations
- relating to disclosure, which it believes are less protective of confidentiality of customer
data than are the Commission’s rules. CMA belicves that the Conumission’s rules
adequately protect customer data confidentiality, whereas the CEC regulations (Title 20,
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Cal. Code Regs., Scction 2507) do not. CMA notes that the CEC’s regulations allow the
release of custonier records which have been designated confidential if the information
has been aggregated to a lesser extent than the aggeegation required by the Commission.
CMA asserts that the Commiission has a legal obligation to cnsure that the CEC does not
directly or indircctly disclose confidential information received from the Commission,
and asks that we not release direct aceess customer data to the CEC unless we amend the
confidentiality agreement to specifically prevent disclosure under CEC regulation Section
2507.

PG&E comments that ESPs on the list of ESPs registered with the Commission and all
other ESPs active in cach utility distribution company’s (UDC) service territory should be
“given a formal chance to ¢comment on the draft resolution. PG&E staltes that it is not clear
that the UDCs are, in facl, currently providing the information desired by the CEC
(monthly data on numibers of direct access customers and estimated sales by service area,
and monthly data on numbers of direct access custonmers by ESP and by service area) nor
how dircct access information shall be provided to the Comniission in the future. Citing
Decision 97-05-040, PG&E notes that the UDCs’ current direct access reporting
uquin ment ends on June 30, 1999, and that it understands that the Commission expects
. to issu¢ a decision in the coming months which will address future direct access
reporting. PG&E recominends that the Commission solicit the views of ESPs on the
reporting requirements and confidentiality, and, once future reporting rcqunrcmcnls are
better defined, develop an information sharing agreement, or perhaps, declare the issue
moot.

PG&E comments that the drafl resotution does not identify how the CEC expects to use
the direct access data or the CEC’s authority to a¢quire the data. PG&E notes that a
number of ESPs recently filed objections to a CEC request to obtain custorner-specific
information from ESPs, and encloses the “Comments and Proposal of Enron Corporation,
Green Mountain Energy Resources L.L.C., New Energy Ventures, ing., and the California
Manufacturers Association on Consumer Information Data Collection,” datéd February 2,
1999, CEC Docket 97-DC&CR-1. PG&E asserts that this filing suggests that the
Commission may want to require CEC to provide additional justification for its request
for ESP-related data.

PG&E also comnients that the draft resolution and the proposed confidentiality agreement
should be consistent in form with other Commission confidentiality agreements. PG&E
suggesls, for example, that the confidentiality 1grgcmcnt inctude a r‘cquiumcnt that “the
agencies’ individual employees that are to be given access to the data will sign an
acknowledgment form stating that the terms of the Conhdcnuaht) Agreement extend to
the actions of those employees and clarifying that, in case of breach, the aggrieved party
may bring an aclion against the individual employce.”
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. PG&E further comments that:

[1]t is unclear whether the Confidentiality Agreement broadens who at tlie
CEC would have access to the information beyond the group proposed in
the CEC’s December 24, 1998 request. While the request states that
confidential data will be disclosed only to the CEC’s Encrgy Information
and Analysis Division, the proposed “Confidentiality Agreement” appears
to open access up to *persons authorized in writing by the person(s) in
charge of the CEC.* Draft Resolution, page 8. Also, neither the Decembeér -
24, 1998 request nor the proposed ‘Confidentiality Agreement’ strictly limit
the purposcs for which the information will be used. Nor do they include
any requirement that the CEC aggregate the data in order to protect
conlidentiality. Sce e.g., Public Resources Code section 25321, These
issucs could be clarified in an amended Confidentiality Agreement to be
worked out with ESPs and other interested market participants.

SDG&E comments that the drafl resolution raises complex legal issues and important
public policy issues concering the release of competitively sensitive information.
SDG&E states that the time provide for comments did not give it an opportunity to
provide a thorough and considered response.

SDG&E more specifically comments that it has contractual obligations regarding
nondisclosure which stem from Commission reviewed and approved contracts with a
large number of ESPs. SDG&E states that before it could release confidential
information, as defined by its agreements, it would have to provide prompt notice of the
disclosure requirenient so that it may take whatever action it deenis appropriate, including
intervention in any proceeding and the seeking of an injunction to prohibit such
disclosure. SDG&E states that the draft resolution does not address how notice and
intervention could occur in the context of the information sought, and that each
Comimission registered ESP should be given a ¢chance to comment on the draft resolution.
SDG&E also states that the State’s utilities “should have the benefit of understanding the
concems of the parties with whom it has entered into contracts, before the terms of the
contracts are changed, reconstrued, or applied in new ways. All interested parties should
have the benefit of considering whether information specific to a particular ESP should be
provided, if at all, directly from the ESP, and not the associated utility.”

in addition, SDG&E expresses concem that:

[T]the scope of information which the Commission, and now the CEC, are
secking may bg increasing. With the wider dissemination of compelitive
information, a number of additionat issucs arise. For example, what
additional securily measures, if any, will be undertaken to ensure that the
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information is not mistakenly released? What remedics are available if
information is intentionally or negligently released? What are the
appropriate reasons, consistent with the Commission’s tremendous efYorts
to develop competition in the State’s electric industry, to release
competitive information? What uses will be made of the information once
- released? Will the scope of information sought for release increase over
time? Will the types and number of entitics (govemment and
nongovernment) seeking this competitive information increase over time?

Finally, SDG&E states that it “would like all interested parties to consider whether the
disclosure of the information, and the ways in which the information will be used,
outweigh the compclluw or any proprictary interests at shkc and any harm that might
occur if the information is released.”

Edison offers comments on loopholes in the draft confidentiality agreement and provides
a four page confidentiality agreement designed to address these toopholes. Edison notes
that “the ESPs are not third party beneficiarics, and therefore would not be able to seek to
enforce the agreement. In addition, the agr‘gement may be terminated by cither party
upon 60 days nolice; however, there is no provision requiring the CEC to return
confidential documents and any copies to the CPUC if the agreemient is terminated. The
confidentiality agreement should also require that the CEC take reasonable security
precautions, and notify the affected ESPs and the CPUC immediately upon discovery of
any unauthorized use or disclosure of the documents or information.”

On March 3, 1999, the CEC submitted comments replying to the comments filed
regarding the draft resolution. The CEC notes that the supplemental confidentiality
agreement in the drafl resolution clarifies many of the aggregation and confidentiality
issues raised by commenters and reserves for the commission its authority over whether
the data, or aggregations of the data, can be made public. The CEC states that it has no
objection to modifying the confidentiality agreement to include additional reasonable
provisions. The CEC notes that cach CEC employee must sign a confidentiality
agreentent with the CEC at the time he or she is appointed, and enclosed a copy of that
agreement.

The CEC responds to PG&E’s comments regarding the existing sunset of the current
direct access filing requircments at the Commission and its suggestion that the CEC’s
information request be made part of a future proceeding on direct access reporting
requirements. The CEC points out that it has requested data which is being collected now
and is necessary for the CEC’s current work, and that the request should not be delayed
by possible future proccedings. The CEC notes that it is likely that the June, 1999 sunset
date will be extended, and that the CEC will address future direct access reporting
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requirements ifadditional, necessary data becomes available as a result of those
proccedings.

The CEC points out that: “PG&E’s questioning of the CEC’s authority lo acquire the data
is not applicable to acquiring data from & sister state agency. Public Resources Code
seclion 25224 directly requires state agencies to exchange records and information.
Public Resources Code section 25366 also requires the CEC to treat conlidential data
obtained from another state agency as confidential.”

With regard to CMA’s concerns over the CEC’s confidentiality regulations (Title 20, Cal.
Codc Regs. Section 2507 (d)(1)), the CEC notes that:

The data does contain information on estimated customer sales, but by
broad categories (i.c., residential, smatl commercial, large commercial,
industrial, and agricultural). Without access to the data, it is impossible to
determine if any of the cells of data violate the CEC’s, the CPUC’s, or even
CMA’s, confidentiality rules. With data aggregated by such broad ,
calegorics, it is quite possible that cach ¢cll will contain 100 customers, at a
minimum. Moreover, Energy Commission regulations allow for strictet
rules than the 3/60 rule where appropriate. Section 2507 (3) states that if
the Executive Director determines that the application of Scction 2507
(d)(1) and (2) are insuflicient to protect confidentiality, he may not release
the records until the protection of confidentiality is ensured by further
aggregation. In any cvent, this discussion is irrelevant because it is CPUC
disclosure rules, not CEC disclosure rules, which will govem the public
release of this data.

The Energy Commission agrees that the disclosure of the information
requested will not abrogate the CPUC’s rules for maintaining
confidentiality. Resolution L-277 states that “the Commission reserves ils
authority under Section $83 of the Public Utilities Code and General Order
66-C to consider and determine whether the records...should be made
available for public inspection.” The CPUC continues to have authority
over the confidentiality of the information and aggregated release of that
data will be subject to CPUC rules, not the Energy Commission’s 3/60 rule.

Finally, the CEC states that SDG&E’s broad concerns may be appropriate for a general
proceeding on data collection, but miss the point here, where the CEC is asking for
informatton that is already provided by utitities and for which SDG&E has already
satistied its contractual obligations.
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Response to Comments

As noted carlier, we have already responded to the comments of PG&E and SDG&E by
mailing the drafl resolution to all entitics on our Registered Blectric Seevice Providers and
Inactive Electric Scrvice Providers service lists on February 22, 1999, for comments by
March 1, 1999. We have received no comments in response to this mailing.

We assure CMA that the Interagency Information Request and Confidentiality Agreement
signed by the Acting Dircclor of the CEC, and the supplementat confidentiality
agreement in the drafl resolution require the CEC to refrain from disclosing any
information it may obtain from this Commission without consulting with the Commission
first. Thus, the CEC cannot release information it receives from us, even in aggregated
form, without first consulting with the Commiission. While the CEC may have authority
under Title 20, Cal. Code Regs, Section 2507 to release certain types of aggregated
customer data, this authority is superceded, with regard to the information we may share
with the CEC, by the provisions of the confidentiality agreement reserving our right to
oversee any further dissemination of the information we provide. CEC’s reply comments
reflect its agreemient with this understanding of our confidentiality agreement.

PG&E correctly notes that future direct access reporting and information disclosure issues
will be addressed in future Commission proceedings, and that the views of ESPs, and all
other stakcholders, should be solicited during these proccedings. We see no reason to
delay acling on the CEC’s inforination request until such proceedings are completed,
however. As the CEC notes, it seeks infarmation which is currently available in order to
meet its current responsibilities. Access o information which may be available in the
future need not be resolved in the context of the CIEC’s present information request.

We believe that the CEC has provided adequate justification for its request for ESP-
related information, and do not see the need to delay acting on the CEC’s request until atl
information gathering issues before the CEC are resolved. Since we reserve the right to
determine whether the information we provide the CEC will be disclosed to the public,
and do not intend o release authorize the public release of such information unless and
until we believe it is in the public intcrest to do so, we need not be overly concerned that
the CEC is still reviewing issues concerming its own collection of data from UDCs and,
perhaps, ESPs. The CEC proceeding conceming data collection and dissemination may
provide insight for our own proccedings addressing similar issues in the future, but does
not conirol our own decision-making ability.

We acknowledge PG&LE’s comments that lhe drafl supplcmcnhl cmﬁdcntmllt)
agreeiment could in some respects be clearer, and will revise the agreement in an endeavor
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to provide additional clarity. We believe it is unnecessary to require CEC cployees to
sign confidentiality agreements referencing the direct access information we may provide
the CEC. Indeed, CEC's comments make it ¢lear that its ecmployees are aleeady required
to sign a broad confidentiality form which should cover the direct access information it
sccks here. We will, however, require any CEC consultants and contractors, and their
cmployees, who may have access to such information to sign forms acknowledging that
the terms of the confidentiality agreements extend to those consultants, contractors, and
cemployces. We decline to add a provision stating that, in case of a breach of the
agreement, the “aggricved party” may bring an action against an individual employee.

We do not belicve that it is necessary for the supplemental confidentiality agicement to
explicitly limit access to the information we may provide to the CEC’s Energy
Information and Analysis Branch. Although this is the CEC unit nioted in the CEC’s
information request as the intended recipient of the information, and although this unit
may in fact be the sole recipient, we see no harm in allowing access to the potentially
broader class of “persons authorized in writing by the person(s) in charge of the CEC.”
We trust that the persons in charge at our sister agency are capable of determining the
agency personnel who needs access to the information, and of requiring them to sign
forms acknowledging the eftect of the confidentiality agreements covering the
information. Similarly, we do not think it necessary to limit the purposes for which the
information will be uscd, or to explicitly state that the CEC nmiust aggregate the data to
protect confidentiality. Again, the we trust our sister agency to determine how to use the
information {o meet its own regulatory responsibilities, and we trust that our sister agency
will not violate the confidentiality agreements by disregarding our explicit reservation of
authority to determine whether the information we provide the CEC should be further
disclosed to the public. As noted earlier, the CEC must consult with us before releasing
any information we provide, even in aggregated form. We decline PG&I3’s suggestion
that we involve ESPs and other market participants in the development of confidentiality
agreenments between ourselves and our fellow agencies such as the CEC.

We agree with SDG&E that the release of competitively sensitive information raises
imporiant legal and public policy issucs. We note, however, that the drafi resolution does
not contemplate making direct access data public at this time. Rather, the draft resolution
authorizes the release of certain information to another govermmental agency - not the
public - subjecl to confidentiality agreements which reserve our right to determine
whether any information we provide to the CEC should be released to the public. We are
fully aware that we will need to address SDG&E’s more global concems regarding the
public disclosure of direct access customer intormation, either in the procceding referred
to by PG&E or in response to a public records request by a person outside state
govemment. We do not belicve, however, that we need complete our analysis of the
enlire range of issues associated with such public disclosure before responding to the
CLEC’s current, narrow, information request.
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We appreciate Edison’s recommendations for closing certain loopholes within the
supplemental confidentiality agreement in the draft resolution. We will adopt certain
recommendations that we amend the agreement to incorporate a f¢quirement that CEC
cmployees given access to the information we provide acknowledge the existence of the
confidentiality agreements and their need to comply with such ageeements.  We will also
add a provision requiring the CEC to take reasonable security precautions to keep
confidential the docunmients and information provided to the CEC, and to inform the
Commission of any unauthorized disclosure of information and to cooperate to prevent
any further unauthorized disclosures. We decline to add provisions making ESPs third
party beneficiaries of the confidentiality agreements, and authorizing the prevailing
partics to receive altomeys”® fees in actions to enforee rights arising out of or elated 16 the
agreements. We will also amend the agreement to require that, if the CEC determines
that it is desirable or that it is required to disclose or make available to third partics the
centents of records obtained from the Commission, it ageees to not to do so without first
notifying the Commission of its intent and reason for the requested disclosure, and that
the CEC provide such notice at least 60 days in advanc¢e prior to the planned disclosure so
that the Commission may, in accord with Public¢ Utilities Code Section 583 and General
Order 66-C schedule and publicly notice its consideralion whether, in the Commission’s
view, it is in the public intérest to make such records available to the public or a third
parly. Copies of the CEC’s Interagency Information Request and Confideatiality
Agreement, the Amended Confidentiality Agreement, and the Acknowledgment Form are
altached to this Resolution.

FINDINGS OF FACT

1. The CEC and the Commission cach have overlapping and complimentary
- responsibilities for representing the interests of California and for implementing and
cnforcing laws governing the use and conservation of encrgy in California.

. Given the overlapping and complementary nature of the work performed by cach
agency, cach agency has records which may be of use to the other agency in the
implenentation of its regulatory and law enforcement responsibilities.

. The CEC sent to the Commiission’s Executive Director a written Interagency
Information Request and Confidentiality Agreentent (Agreement) dated December 24,
1998, requesting disclosure on a confidential basis of information provided to the
Commission on a monthly basis by regulated clectric utilities, specifically: 1) monthty
data on numbers of direct access customers and estimated sales by service area, and 2)
monthly data on numbers of direct access customers by Electric Service Provider
(ESP) and by service arca. The requested information is contained in confidential
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records oblained by the Commission on a menthly basis from regulated electric
utititics which are not open to public inspection. A copy of the CEC’s Agreement is
attached hereto.

. The CEC Agreement declares that the CEC “has a need for the monthly direct access

data for various activitics including: (1) analysis of direct market share and its impact
on future consumplion; (2) analysis of the rate of consumer acceplance of rencwable
clectricity products; and (3) monitoring the level of business of energy retailers to
ensure that the ERPA surcharge is collected and remitted properly.”

. The CEC Agreement states: “The CEC agrees to keep this infonnation confidential in

its entirely in accord with California Government Code § 6254.5 and Califomia Public
Resources Code § 25366, disclositig it only to those persons in the CEC’s Encrgy
Information and Analysis Division whose work requires them to analyze retail market
activity in the restructured electric industry.”

. The CEC Agreement is consistent with the requirements of Resolution L-258A.

7. The information requested by the CEC was provided to this Commiission by electric

utititics on a confidential basis pursuant to California Public Utilitics Code Section
583.

. The public interest will be served by the Commission’s making this information

available to the CEC upon the implementation of the CEC’s December 24, 1998
Interagency Information Request and Confidentiality Agreement and the exccution of
the supplemental confidentiatity agreement set forth above in the text of this
resolution.

CONCLUSIONS OF LAW

1.

The Commission is vested with the jurisdiction to determine whether it is in the public
interest to disclose to other governmental agencies and/or the public confidential
information furnished to or obtained by the Commission or its employces in the
course of their dulies.

. The Commission has broad discretion under California Public Utilities Code Section

583 to disclosc information. (Sce, ¢.g., Re Southern California Edison Company
[Decision (D.) 91-12-019) (1991) 42 CPUC 2d 298, 301.)

. Providing confidential records to fellow govermmental agency does not, by itsclf,

make those records public. A governmental agency is not the public.

. The general rule that an agency’s disclosure of records which are exempt from

disclosure pursuant to the California Public Records Act (California Government
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Code Scctions 6250 ¢t seq.) waives the right to assert such exemptions docs not apply
. to disclosures:

Made to any govemmeatal agency which agrees to teeal
the disclosed niaterial as ¢onfidential. Only persons
authorized in writing by the person in charge of the agency
shall be permitted to obtain the information. Any
information obtaiicd by the agency shall only be used for
purposes which arc consistent with existing law.
(California Governnent Codc Section 6254.5 (¢).)

. California Public Resources Code Section 25224 states: “The commission [CEC] and
other statc agencies shall, to the fullest extent possible, exchange records, reports,
material, and other information relating to energy resources and conservation and
power facilitics siting, or any arc¢as of mutual concern, to the end that unnécessary
duplication of effort may be avoided.”

. California Public Resources Code Section 25366, which applies expressly to the CEC,
states that when confidential information obtained by another agency is pertinent to
the responsibilities of the CEC, it shall be available to the CEC and be treated by the
CEC in a confidential ntannet.

. The CEC’s regulations (Title 20, Califomia Code of Regulations, Section 2505(b))
allow the Exccutive Director of the CEC, on behalf of the CEC, to request and agree
to maintain the confidentiality of the confidential records of other agencies.

ORDER

1. The Executive Director with the advice of the General Counsel, or their respective
delegates, arc authorized to disclose to the Catifornia State Energy Resources
Conservation and Development Commission (CEC), acting in its official capacity,
confidential records as described in Paragraph 2 of General Order 66-C as “public
records not open to public inspection,” and identified in the CEC’s Interagency
Infonmation Request and Confidentiality Agreement (Agreement) datéd Decentber 24,
1998, as information provided to the Commission on a monthly basis by regulated
¢lectric utilities, specifically: 1) monthly data on numbers of direct access custoners
and estimated sales by service area, and 2) monthly data on numbers of direct access
customers by Electric Scrvice Provider (1SP) and by service area, upon the
implementation of the CEC Agreement and exccution of the supplemental
confidentiality agreement set forth above in the text of this resolution.
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. The Commission’s disclosures to the CEC shall be in accord with the CEC
Agreement, the suppiementat confidentiality agreement executed as mandated by this
resolution, and the principles set forth in Resolution L-258A.

3. The eflective date of this order is today.

I cetify that this resolution was adopted by the Public Utilitics Commiission at its fe gulm‘
mecting of March 18, 1999, and that the following Commissioners appm\ ed it.

/‘./ﬂxz)(@&/

WESLEY M. yﬁANKuN
Executive Dm.ctor

RICHARD A: BILAS
President
HENRY M. DUQUE
. JOSIAH L. NEEPER
Commnissioners
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INTERAGENCY INFORMATION REQUEST
AND CONFIDENTIALITY AGREEMENT

The California Energy Commission (CEC) hereby requests the (ollowing information from
the Galifornia Public Utilities Commission (Commission) provided to the Commission on a
monthly basis by regulated electri¢ utilities: '

1) Monthly data on numbers of direct access customers and estimated sales by
service aréa.

2) Monthly data on numbers of ditect access customers by ESP and by service
area, :

PG&E, Southemn, Califomia Edison, and San Diego Gas and Electic Company are
providing this data to the Commission and the Coinmission Is treating the data as
confidential pursuant to Public Utilities Code §§ 583 and 588.

The CEC declares that it has a need for the monthly direct access data for varous
activities including: (1) analysts of direct access market sharé and its impact on future
consumption; (2) analysls of the rate of consumer acceptance of renewable eléctricity

products; and 3) monitoring the level of business of enérgy retailers to ensure that the

ERPA surchargé Is collected and remitted properly.

-Thé CEC agrees to keep this Information confidential In its éntirety in accord with
Governmeént Codé § 6254.5 and Publi¢c Résources Code § 25366, disclosing it only to
thosé persons in theé CEC's Energy Information and Analysis Division whosé work requires
them to analyzé retail market activity in the réstructured electricity industry.

Applicable Law

The Public Records Act (Govemment Codeé § 6250 et seq.) allows a state or local agency
to release confidential data to anothet govemment agency without violating its own
responsibilities to treat the information in a confidential manner if the government agency
agrees to maintain thé confidential treatment (Government Code § 6254.5). The use of this
information is limited to those authorizéd in writing by the person in charge of the
government agency.

Public Resources Code.§ 25366, which applies expressly to thé CEC, statés that when
confidential information obtained by anothér agency is pertinent to the responsibilities of
the CEC, it shall be available to the CEC and treated by the CEC in a confidential manner. *

The CEC's regulations (Tit. 20, Cal. Code Regs, § 2505(b)) allow the Executive Director,
on behalf of the CEC, to request and agree to maintain the confidentiality of other
agencies’ confidential records.

Dated: | 2/24/qg

KENT SMITH, Acting
Executive Director
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CONFIDENTIALITY AGREEMENT

The intent of this agreement is to implement the provisions of Resolution L.-277,
which was adopted by the Commission on March 18, 1999, with respect to the records
specified below.

. This agreement is limited to records, not open to public inspection, that are in the

possession or control of the Califomia Public Utilities Commission (Commission) and
are identified in the California State Energy Resources Conservation and
Development Commission’s (CEC) Interagency Information Request and
Confidentiality Agreement request datéd December 24, 1998, as information prowded
to the Commission on a monthly basis by regulated electric utilities, specifically:

1) Monthly data on numbers of direct access customers and estimated sales by service
area;

2) Monthly data on numbers of ditect access customers by Electri¢ Serv:ce Provider
(ESP) and by service area.

. A copy of Commission Resolution L-277 has been provided to and reviewed by the

signatories to this agreement. In accordance with Resolution L-277, and with the
principles of Resolution L-258A:
A. The Commiission shall permit the CEC to review and ¢opy

the records, not open to public inspection, identified in

Paragraph 2 above, upon the representation of an

authorized representative of the CEC that the

confidentiality of the records will be maintained and that

they will not be made available for inspection by any other

governmental agency, or by the public, except as provided

for herein.

. The CEC shall agree that the information shall be released
only to persons authorized in writing by the person(s) in
charge of the agency to oblain the confidential
information, and that it shall inform each of its employees,
and any consultants and contractors who have access to
the records or information contained therein that they are
subjeet to the requirements of this confidentiality
agreement, and shall have each such consultant and
contractor sign the attached “acknowledgment” form -
obligating them to comply With this agreement. The CEC
further agrees that it will make sure any such consultants
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and contractors inform their employees that they are
subject to this confidentiality agreement and have cach of
their employees who has access to the confidential records
sign the attached acknowledgment form. Copics of the
signed acknowledgment forms will be provided to the
Commission upon request.

. The CEC shall take reasonable security precautions to
keep confidential the records provided to the CEC under
this agreement. The CEC shall notify the Commission
immediately upon the discovery of any unauthorized use
or disclosure of the récords or information ¢ontained
therein, or any othet breach of this agreentent, and will
cooperate in every reasonable way t6 help the Commission
prevent further unauthorized disclosure or use of the
records or information contained therein.

4. The Commission reserves its authority under Section 583 of the California Public
Utilities Code and General Order 66-C to consider and determine whether the records
identified in Paragraph 2 above should be made available for public inspection.

Should the CEC, for any reason, determine that it desires or that it is required to
disclose or make available to other governmental agencies and/or the public the
contents of the records identified in paragraph 2 above, the CEC agrees not to do so
without first notifying the Commission of its intent and the reason for the requested
disclosure. The CEC further agrees that such notice will be no less than 60 days prior
to the planned disclosure in ofder that the Commiission can, in accordance with
Section 583 of the Public Utitities Code and the Commiission’s General Order 66-C,
schedule and publicly notice its consideration of whether, in the Commission’s view,
it is in the public interest to make such records available to other governmental
agencies and/or the public. The CEC will abide by the Commission’s determination,
but may appeal pursuant to our Rules of Practice and Procedure.

. This agreement shall continue unless or until either party to this agreement determines
that the agreement should be terminatéd. Unless othenwise provided for by the wrilten
agreement of both the CEC and the Commission, unilateral termination of this
agreement shall be cffected no sooner than 60 days from the date that either party
provides notice, in writing, of its inten! to terminate this agreement. All obligations
created by this agreement during its term shall survive termination of the agreément.

. This agreement shall not be medified except by a written agreement dated subsequent
to the date of this agreement and signed by authorized representatives of both parties.
Nore of the provisions of this agreement shall be deemed to have been waived by any
acl or acquiescence on the part of cither party, its agents, of employees, but only by an
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instrument in writing signed by an authorized cepresentative of the party. No waiver
of any provisions of this agreement shall constitute a waiver of any other provision(s)
or of the same provision on another occasion, ,

. Ifany provision of this agreement shall be held by a court of competent jurisdiction to
be illegal, invalid or unenforceable, the remaining provisions shall remain in full forcé
and effect. -

Name Peter Arth, Jt.,
Position - Genéral Counset _
’ California Public Utilities Commiission

Dated:  _ . ’ - Dated: _
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Acknowledgment and Acceptance of Requirements of the Confidentiality Agreement
Between the California State Energy Resources Conservation and Development
Commission (CEC) and the California Public Utilities Commission For CEC
Consultants and Contractors

The Undersigned acknowledges that ithe/she has received c0pies of the California
Energy Resources Conservation and Development Commission’s (CEC) Inleragency
Information request and Confidentiality Agreement dated December 24, 1998, the
Confidentiality Agreement between the California Public Utilities Commission
(Commission) and the CEC dated ____, Public Utilities Code Section 583 and - »
Commission Resolution L-277. The undersigned acknowledges that ithe/she will be
subject to the requtrements of the Confidentiality Agreement. The undersigned agreés to
be bound by the requirements set forth lherem

Signed:
Nanie
Title:
Organization:
Dated:




