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_ PUBLIC UTILITIES CO~,tt\lISS10N OFTliE STATE OF CAl.IFORNIA 

Legal Division 

REsoLUTION 

San Francisc6~ California 
Date: Jul)· 8, 1999 
Resolution No. L-280 

RESOLUTION AUTHORIZING DISCLOSURE OF COMMlSSION . 
CONSUMER SERVICES DivISION (UTILITIES SAFETY BRANCH) 
RECORDS PURsuANT topunLlC RECORDS ACt REQUESt BY 
GREENE, iJROiLET, ET AL. ON BEHALF OF ALLAN KI~1.BALL 
SEEKING DISCLOSURE OF CO~fMISSION STAFf INVESTlOA'rIVE 
RECORDS CONCERNING A MAY 8, 1998, AcciDENT iNVOLVING 
ALLAN KIMBALL'S CONTACT \VITH A SOUtHERN CALIFORNIA 
EDISON COMPANY DISTRIIlUTlON LINE IN HACIENDA 
II ElGHrS,-CAtl FORt'J1 A .. 

BACKGROUND 
On June 12, 1998, Robert Rec"e.s, fornler attorney for Allan Kimball, subrilitted a· 
California Public Records Act (PM) (GoVernment COde Sectiori 6150 ct seq.) 
.request for the COllllnission's inCident inve.stigation report concerning a ~i~)' 8,· 
1998 accident that occurred at 1440 Wedgeworth Drive in Hacienda Heights, 
California, when an aiuminuI11 harvcsting pole Mr, Kimball was using to Ilatvcst 
avocados nlade contact with an overhead 12 k V line that is part of the Southern 
California Edison CompallY (Edison) distribution system. As a result of the 
contact, the line fell to the ground, and Mr. Kimball sustained burns to his hands. 
arr'ns, che.st and legs. 

At the time ofthe June 12. 1998. request, the Commissionls incident investigation 
report had not been tin-alized. On Febntary 8, 1999, staf'fprovided a redacted 
version of the report to Mr. Kimball's attorney. -During this time pCrlod Mr. 
Kimball retained anew law tlmi (Greene. BtoHel, cl. al. (Greene» to represent . 
him. This fimi also ~ubrnitted a PAA request, Howevert they requested iheentire 
investigative report and· tlle.:-"St_affptovided Greene \vith a -copy of the rcdacte'd 
version prevl()usly provided to Reeves. The seCtions'that {"ete tedaetcdfrOIrithe 
report were detem\ined by staff to be confidential material within the meaning of 
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(knenll Order (0.0.) 66-C and Publie Ulilities (PU) Code Seclion 583. Greene 
subsequently fikd a request to obtain the entire report and me pursuant to O. O. 
66-C. 

DISCUSSION: Public Utilities (PU) Code Section 583 states: 

No infonnation fumished to the commission by a 
pubHc lltilit)' .•. except those matters specifically 
required to be open to public inspection by this parI, 
shall be open to public inspection or madc public 
except 011 order ofthe commission, or by the 
commission or a commissioner in the course ofa 
hearing or proceeding. Any present or fomler omcer 
or employee ofthe commission who di\'ulge-s any such 
infonnation is guilty of a misdemeanor. 

PU Code Section 583 "assure.s that stao-will not disclose infonnatiol\ received 
from regulated utilities unkss that disclosure is in the context of a COJi\mission 
proceeding or is otherwise ordered by the Commission.u (Rc Sou/herll Califorllia 
EdisonCompany(Edis(m) [Decision (D.) 91·12·019] (1991) 42 CaI.P_U.C.2d 298, 
300.) Section 583 neither creates a privilege of nondisclosure for a utility, nor 
de.sigtl3tcs any specific types ofdocllments as conlidential. (Id., 42 CaI.P.U.C.2d 
at 301.) As we noted in E.aisoll, supra: 

The COIllllliSSlOI\ has broad discretion under Section 
583 to discl{\Se infonnation. Sec, for irlstancc. 
Solt/herll Califorllia Edison Compall)' v. Westinghouse 
Electric Corporation, 892 Fed. 2d 178 (1989). in 
which the United States Court of Appeals for the Ninth 
District stated (at p. 783): 

"On its f.'lce. Section 583 doe.s not forbid the 
disclosure of any infom\ation fumishcd to the 
CPUC by utilities. Rather, the statute provides that 
such infonnation will be open to the public if the 
commission so orders, and the commission's 
authority to issue such orders is unrestricted." 

The Conlmissron's General Order 66-C sets forth the agency's procedures for 
obtaining public records. G.O. 66-C, Secdon 1.1, states that: . 
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"Public re(ords" of the Public Utilities Comnlission, 
includes all item~ encompassed in Section 6252 of the 
Go\'emmcnt Codc [footnote omitted], except as 
othcn"ise excluded by this General Order, statute, or 
other order, decision, or nile." 

July 8, 1999 

0.0. 6'6-C, Section 2; lists a number ofdasses ofpubJic records that arc not 
initially open to public inspection. Section 2.2(a) spccil1cally prohibits disclosure 
of "records ofin\'cstigations ..• made by the Comnlission, except to the extent 
disclosed at a hearing or by fomml Commission action." The thct that requested 
records G111 within one or more ofthe Section i classes of records not open to 
pubJic inspection acts as an it\ilial bar to public access to the records. but docs not 
limit the Comnlission's ability to order the release ()fthe records in appropriate 
cl rClllll stances. 0.0. 66-C, Section 3.4, state-s: . 

A person wishing to review r,,-cords which are not Opell 
. to public inspection nlay \nite to the Secretary in San 
Francisco, indicating the records being withheld, and 
stating the reasons why these records should be 
discl()sed to him. SuOlcient time n\usl be allowed for 
the full COlllmission to revicw this requcst and the 
applicable r('cords. 

The lc:gal test for state agency disclosure of public records is set forth in the 
Catlfomia Public Records Act (PM) (GoVerTllllent Code Section 6250 el seq.). 
The PRA is intended to provide "access to information conceming the conduct of 
the people's businc.ss,H while being umindful oftherights of individuals to 
privacy." (Go\'cmment Code Section 6250.) PRA exemptions of certain classes 
oftecord.> frOJil public disclosure must be narrowly constmed to ensure n\aximum 
disclosure of government operations. (New York Times v. Superior COlirl (1990) . 
218 Cal.App.3d 1579, 1585.) The PRA requires that the pUblic be given accc-ss to 
govemment records unlc:ss they are specil1cally exempt froni disclosure, or the 
public int('rest in nondisclosure clearly outweighs the public interest in disclosure. 
(GO\'enllllent Code Section 6255.) The listing ofa record an\ong the specific 
eXClllptions in the PRA does not prohibit the release ofthe records. \Ve have long 
recognized that PRA exemptions are pennissivc, not mandatory; "they pemlit 
nondisclosure but do not prohibit discl()sure.'~ (Re Sail Diego Gas & Electric 
Company (SDG&~l (1993) 49 CaI.P.U.C.2d 24., 242, citing Black Panther Party 
v. Kehoe (1974) 42 Cal.AppJd 645,655.) rifle general policy of the PRA clearly 
favors disclosure~ Unless there is a shQwing that the rn!9lic interest ill 
confidentiality clearly outweighs the public interest in disclosure, we will 
generally release records upon request. 
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Pursuant to the requirements ofG.O. 66·C Section 2.2 (3), stafi'until recently 
routinel)' denied initial requests for the release ofbolh acddcnt reports I1Icd with 
the Commission by regulated utilitic.s. and staff records conceming investigations 
of such accidents. In re·sponse to subsequent requests to the Commission under 
G.O. 66·C Section 3.4, however. we havc routin~ly rdeased such records. (Sec, 
C.g., Resolution L .. 240 Re Arrequin-J'IaldoJlado (January 22, 1993) (rehearing 
denied in SDG&E, supm); and RcsoluHon t .. 278 Re Turner (FebnJary 18, 1999).) 

Faccd with an e\'cr increasing number oireque.sts for such records, many of which 
request records conceming utility accidents o\'cr a nUlllber of years, we havc 
begun to rcfine our approach to the rdease of accident records. For example, in 
Resolution L·272 he Sail Jose Afercur), NeU's and Los Angeles Times (December 
17, 1998), wc stated that: 

(F1ututc accident repOrts filed by utilities will be 
subject to public disclosure upon request unless it is 
shown that in the specific citcUlilstanccs ofa particular 
acddcnror related proceeding the public interest in 
nondisclosure dearly outweighs the pubHc intercst in 
disclosure. Such circumstances include situations in 
which an accident report contains cOI'll1dential personal 
intonnalio}l concenting a victini, the redaction of 
which is permitted by law. (Resolution L-272 at 11· 
12.) 

Resolution L~272 also addrcssed the disclosure of records of accident 
investigations by COllimission stafl: \Vc found that: 

As a general rule, the public interest in the 
confidentiality ofthe records of accident investigations 
which havc been completed by the Comn\ission f.'lils to 
clearly outweigh the public interest in disclosure, in 
that disclosurc may assist in achieving settlement of 
any possible Iltigation resulting from the incident (See 
Sail Diego Gas & Electric Co. App. for Rehearing of 
Resolution L-240 (1993) 49 CPUC2d 241, 243), and 
may extend the public's knowledge of and ablHty to 
analyze and respond to accidents involving electric 
utility f.,cilities. {Resolution L·272 at 20 (Finding of 
Fact 14).) 

\Vc also found that: 
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Disclosure of nceilknt invcstigation fecords to thc 
public whilc an investigation is still underway could 
jeopardize the safety and cficctiveness of the staffof 
the Commis.sion Of other goVefJll11C'Rtal entity 
conducting the investigation. The public interest in the 
confidentiality OfCOnllllissioll records conceming 
accident investigations which have not been completed 
clearly outweighs the public interest in the disclosure 
of such records. (Id. (Finding of Fact 12).) 

\\'e concluded that: 

In\'~stigath'e fecords 1l1aintaiI'led by Comillission staO' 
arc exempt from disclosure pursuant to a specified 
exemption in the Public Records Act (Governnlent 
Code Section 6254 (I) when the)' arc creatc.d whel't the 
prospect of an enforcement proceeding is concrete and 
definite. 11lis exemption docs not end when the 
investigation ends. lIowe\'et~ once the im'estigation is 
complete, the disclosure of exempt investigative 
records will generally 116t cotnpron\ise the 
inve.stigation, or otherwise hann the pubHe intere.st. 
Indeed, disclosure of exempt records concerning 
completed investigations nlay well serve important 
public interests such as increased public awarene.ss of 
utility safety issues, the development of safer utility 
t1cilities and practices, and the resolution of litigation 
concerning utility accidents. Because this IlIa}, not 
always be the case, and because in\'cstigative records 
may contain privileged or otherwise exempt records 
the disclosure of which would 110t be in the public 
interest, exempt records should not be subject to 
automatic public disclosure. Exempt investigative 
records should be disclosed in response to Public 
Records Act requests only after a detennination that 
the balancing of pUblic interests favors disclosure, aJId 
the redaction or removal of any privileged or exempt 
. records the disclosure ofwhkh would not be in the 
public interest. (Id. at 21 (Conclusion of taw 9).) 

July 8, 1999 

We intend soon to consider furthet streamlining 6utprocedures for the release of 
both accident reports filed b}' utilities and records of in vesti gal ions concerning 
such accidents. In many situations, our cumbersome present process requires a 
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!elter initially denying access to ncddent re.:ords nnd destribing the process 
through which onc may appeal thal initial denial to thc full Commission. Ifan 
appeal under 0.0. 66-C, Section 3.4, is filed, we then must address the appcnl 
through this resolution process. This approach can, we belicve, be made more 
emden'; however. we will defer changing our process to a later date so that we 
may rellne our approach in a more global setting. 

Regarding thc current records request, we find no conlpclling reasonS to withhold 
the requested infomlation from the pubJie. \\'e conclude that the publie interest in 
non-disclosure of the requested investigation records docs not clearly outweigh the 
public interest in disclosure ofsuch records. \Ve note that PU Codc Section 315 
expressly prohibits the adnlission of orders or recommendations ofthc 
Commissioll, or any accident reports filed with the Commission, "as evidence in 
any action for damages based 01\ or arising out of such loss of life'" and therefore 
oilers the utility sumCient protection from any prejudicc arising from pUblic 
release ofthe records. 

In view of the above, the request for disclosure ofthe investigativc records of the 
Utilities Safety Branch relating to the ~1ay 8, 1998, accident involving Allan 
Kimball at 1440 \Vedgcworth Drive in Hacienda Heights, California, is granted. 

TI1C Draft Resolution ofthe Legal Division in this matter was mailed to the parties 
in interest on June 8, 1999, in accordance with PU Code Section 311 (g). No 
comments were filed on the Dn,1ft ot'this ResolutioIl. 

FINDINGS OF FACT 

1. A Public Records Act request by Greene, Broilel, el at., counsel for Allan 
'!'!mb~lI, seeks disclosure ofConsunler Services Division Utilities Safety 
Branch investigation records regarding an accident on May 8, 1998, that 
re-sulted in injuries to Allan Kimball in connection wi,h his cont'aci with a 
Southern Catifomia EdisOll 12 k V distribution linc in Ilacienda Ileights, 
Catifomia. 

2. The public intere.st in confidentiality of the Consumer Services Division 
Utilities Safety Branch records regarding the May 8, 1998, accident involving 
Allan Kimball fails to clearly outweigh the public interest in disclosure. 
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CONCLUSIONS OF LA \V 

1. TIle records at issue arc "public records," as defined by Government Code 
Section 6252(d). 

2. Public Utilities Code Section 583 and General Order 66-C prohibit disclosure 
of such records, unless -ordered by Commission actlO\l, Qr to the extent 
disclosed in thc course ofa formal hNring or proceeding. 

3. Neither Public Utilities Code Section 58.3 nor Gerierid Order 66-C create for 
the utility a privilege ofnoI\disclosurc by the Conu'nission. 

4. The general policy ofthe California Public Records Act f.'woes disclosure of 
public records. 

5. Public r~cords Illay be withheld onlSt if they faU within a specified exenlption 
in the Public Recotds Ad, or if the Cortunission demonstrates that the public 
interest in- confidentiality clearly outweighs the pU!:llic interest in ·disclosure. 

6. Public Utilities Code Scction- 315 bars the hltroduclion ofthe orders or 
recon\mendati6ns of the Cominission,--oi any accident report filed \vith the 

_ Comnlission, iri any action for damages arising out ofthe incident for which 
the investigation was made. ._ 

1. Under the specific facts ofthiscase, the public interest served by \vithholding 
the investigation records regarding the ~"a}' 8, 1998, accident involving Allan 
Kimball fails to clearly outweigh the pubJic interest served by disclosure of the 
reports. 

ORDER 

1. The Public Records Act request by Greene, Broilet, ct al., counsel fot Allan 
Kimball, forthe disclosure OfCOl1SUnict Seryices Di\'isi6n Utilities Safety 
Branch investigation records regarding the l\'fay 8, 1998 accident involving 
Allan Kimball at 1440 'Vedgeworth Drive ill Hacienda Heights, California, is 
grantl.!d. 

2. The effective date of this order is today. 
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I certify that this Resolution was adopted by the Public Utilities Commission at its 
regular meeting of Ju'y 8, 1999. The follo\\'iog Commissioners approved it: 

I abstain. 
lsi CARL \V. \VOOD 

Commissioner 
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Executive Director 

RICHARD A. DILAS 
. President 

HENRY M. OUQUE 
JOSIAH L .. NEEPER 
JOEL Z. I-IYATI 

ConHl1issioncrs 


