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state of californIa PUblio Utilities co.-iast"on 
San Franoisco 

CONFlOEN-!'IAL I>OCUKENT 
ATTORNEY-CLIENT COMMUNICATIONS 

MEMORANDUM 

Date 

To 

From : 

File No.: 

Subject : 

July 12, 1989 

The commission 
(Meeting of July 19, 1989) 

Suzanne Engelberg . ~~ 
PUblic Utilities Counsel IV~ 

Appeal to the commission by Donald C6nnelly for 
Release ot commission Records withheid as 
confidential Under General oider 66-C 

RECOMMENDATION! It is r~coIDJ1lended that the' commission Staff 
investigative report be rel~ased but that the incident report 
prepared by PG&E be withheld. 

FACTS t This is an appeal from a staff deterrninati6r. that c~rtain . 
records subp6ened Under Section 3." of. General order «hO. r':t6"-C 
records be withheld as confidential. Th'e records relate to b. '.' 
civil action filed bY.Donald Connelly against PG&E.conc~rn:i.ng'the 
fatal' electrocution of his two sons as a result of a fallen PG&E 
power line in Sebastopol, CalifOrnia. 

On NoVember 30, 1988 the commission was served with a subpoena 
for copies Of "imy and all reports" prepared. by commissi.on. 
employees regar4ing the accident. On December.23, 19Q8 the' 
commission staff c6nclud~d that the requested documents were-' 
confidential pursuant to G.O. 66"-C., .. The instant appeai t6th~ '. 
full commission ensued •. Specifically, it is requested that the 
following d.ocuments be released ~ . 

1) commission staff inVestiqative report; 'and 
2} Incident Report prepared by PG&E. 

DISCUSSION: The" instant· appeal shOUld' betU1iilyzed with luil· 
recognition that the Commission bears the burden under the -' 
californ~a Public ~ecords Act Goverrunent cOde Sec. 62$9 et seq. 
to justifY withholding of the records in qUestion_~lthe~ by·:" ' .. 
e~p~ess e~emption or by demonstrating that the p~bl~o in~eres~' iri 
nondisclosure outweighs the public interest in disclosure., (San 
Gabriel Tribune Vi SUperior Court of, the state ot Californiil" . 
(1983) 143 Cal~ App.3d 762). Government code Section 6255 is 
explicit on this point. As stated therein: 

liThe agency shall jUstify withholding any 
record by demonstrating that the record in 
question is exempt under express provisions 
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of this chapter or that on the facts of the 
particular case the public interest served by 
not making the rec9r4 publio olearly 
outweiqhs the publ io interest served b)' 
discl~~ure of th~ record.* 

There must be a balan¢il'lq Of intereBts with th0 prop6n.nt,~f , 
confidentiality having the burden Of dernons~ratin9 wby fhe public 
interest in nondisclosure outweighs the publio interest in' , 
disclosur~. (Black Panther party v. Kehoe (1974) 42 Cal. App~3d 
645, 651). 

1) commission staff Invfastigative Report', 

The Commission staff withheld. the request for the Commission' 
prepared r~p6rt pursuant to$ection 2,~(a)of <;;_,0. 66';;,C, \i'hich, " 
de~i~nate~ as cOnfidential *recordd of investigation.~~~~.d.~Y 
the commission eXcept, to the extent disclosed at a hearing or ',by 
formal commission action.* section 2.3 alsO. e){ernpts from public 
disclo~ure * [i )ntra-aqEmcy n?tes, drafts, m.emoranda and other " 
communications not 6therwise'inade public bY,~he Commission.Jr The 
staff investigative reportciearly falls within these exemp'tions. 

'Before c()llcluding that the'document may properly bewithheld~' it 
mus~ ,be-determined wheth~r nondisclosure complies '",ith, tl1(!', " 
California p\!blic Records ~ct. A general policy, favoring "" 
disclosure of public records is contained in the ~cti (~),: 
However, twenty exempti6nsfrom this policy' ar(! specifically, 
enumerated in§ 6254. The 'only potentially reievant elCemptiotl 
with reqard to the staff report is ,§ 6254(a) which ~xempts from 
disclosure: 

*(a) preliminary drafts, notes, or , ' 
interaqency or intraagellcy memorarida which, 
are not retained by the public agency in the 
ordinaryc6~rse of business, p~ovided that 
the public interest in withholding those , 
records clearly outweighs the public interest 
in disclosure.# 

In ord~r, for this e~einption to apply, thre~ c6n(:litionsmust~he'-' 
satisfied ~ i) th~ recor~'sought must be a preliminary', dr-a,ft, '" ", 
note, or memorandum, 2) which is not 'customarily retail)ed,by,the 
'public agency in, the ordi~ary course of business, and 3) th~ ", 
public interest in withholding must clearly outweigh the public 

1 A public r~cord is d.efined as nany writing containirtg 
information relatulg to the conduct ,of the public'sbu~iness . 
prepared, owned, used or retained by any state 'or local agency 
regardless of physical form or characteristics.* (Gov. Code 
§ 6252(d». 
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Inter~st in disclosure. (Citizens For A Better Envlrbnmeot~ 
oeft. of fo6d , Agriculture (1985) 171 C<'l. .App.3d 704, 71~1.' . 
Ne ther conditions 1 nor 2 are ~et 1n the instant case. Th s 
report should, therefore, be released •. A si~ilar conolusion was 
reached by. the Commission in October, 19{18 with respect to a .. 
staff on-site inspection report requested by John M. Rajoic.(2) 

2) Incident Report Prepared by PGlE 

While the commission may release.the staff 
inve~tiqat~ve report,. it is concluded that.it ~hoUl~ not disclose 
the Incident rl!port prepared by PGSo.E. First, It 1s very. .. 
qu~~~i6na~le .. wheth~r the und~rlyii'l.~. subp?ena even enc6~p~~sed: the 
utIlIty prepar,d ~eport, The subpoena refers speclficallYc t6 
reports prepared by Commission employees. Therefore, it Is ....... . 
doubtful that the requ~st for disclosure of the rGSo.E report is 
propel-Iy before the commission on appeal. . 

Assuming arguendo that the request for disclosure is 
properly b~fore the c~mmisssion, it is still recommended 
that thIs request be denied. Public Utilities C6d& section 583 
provides as f6llows: 

-No information furniShed to the commission 
by a publi6~tility ••• except th6~e matt6rs' 
specifi~ally re~ired'to be open to public 
inspecti6n by this part. .• shall be made' . " 
public except on order of the commission, or 
by the commission or a commissioner in the . 
course of a hearing or proceeding. Any 
present orforroe~ officer or employee of ~he 
commission who divulges any such information 
is guilty of a·misdemeanor. ft 

0' 

. Under § 58) confidential information furnished to the C6mmiss"ion 
by it public utility may .only bedisc~os~d upon order of ~he , .. 
commission. In this instance, a good argument can be Jli.ad~ that' 
the request should be denied in.order to further the publ~C. , 
policy of enc6uraginq public utilities to be,forthcoming'in their 
reports to the Cominissi6ih This policy is more i DeelY to be 
advanced if such reports are not subJect to disclosure. ' 
Accordingly, the' incident report prepared b\'· PGfsE Should not be 
released. 

SEE:pds 

2 An apparent conflict exists with respect to ~~Oi66-c arid·ih~ 
Public Records Act. This analysis supports the view that G.O •. 
66-C is overbroad in its exeroptl~n from disclosure. The 
Government Code is clearly controlling over the General Order. 
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

~ 
( 

Resolution No. M-4151 

RESOLUTION ADOPTING LEVEL OF TRANSPORTATION 
RATE FUND FEE THAT SHOULD BE IMPOSED 

FOR FISCAL YEAR 1989-90 

) 
) 
) 

PUblio utilities Code section 5003.1 proVides that. 

nEv~ry exp~ess corporation, freight for-aider; motor , 
transportation ,broker, and every pers6n or' c6rporation __ -, 
owning or operating motor vehioles in the transportation 
ot ,p~opertv fo~ hir~ UpOt:l. the .!)ubllc hig!lways und~r the 
jUrisdiction Qf the commission shall, ~ .pay to the" , 
co~tssi~n a fee equal to one-third. 6f one' percent of "th~ 
amount of such gross ()pe~atingrevenuel provided, h61iey~r, 
that fOr any particular fisc~l year the commiss~on, "'i~ -,' 
the approval. ot. the Depa.rtmet)t' of Finance, may fix said:-~ 
tee at less than one-thir'dof one percent 01 said amount~" 

s-ection 5003.2 (amended 1988, Chapter 375) 6f the PU code' tU'rther 
provides that: 

-

"(a) Notwithstanding section 5(0).1, the C6mmission shall 
require eyery h~9hway carr~er othe~ise. sUbject to,,'~ " 
section 5003.1 for whom the commission does not establish 
minimum'rates, or re~ire ratas to be on _tJ.i~ with th~ :':.' . 
commissioil, to _ pay a fee equal to l/lO of 1 percent 6f',the 
amou~t Of grOss operating r~venue~ " ' 
(b) The Commission may ~aise the fee imposed by. ; ,- , 
s~cti~n sob).! upon those persons and corporatioli~ sUbject 
to that section for whom the commission establishes '~- -. 
miliimunrates or t~qUir~s rates to be on tile, up to a· 
maximu.mot. ,one-h~lf of 1 pet;cen~ of gross :opet~ting, ". ' 
revenue~ if ttte COnimls$iondeci<les this increase is 
necessary to maintain ad.equate financing for the 
Transportation Rate Fund." 

'The commission finds that for flsc~l ye~t !989-90,.th~. 
Transportation Rate FUnd fee should be fixed as followst 

~ne-tenth of one perce~t (.OO~) o( gross operatin9r~venue 
for highway carriers of property for wh6mthe commission 
does n6t establish minimum rates or require-rates to bean" 
file with the comm~ssion, and two-tenths.(.O()2)6fgr~ss 
operating rEl!venue for highway carriers of property for whom 
the Commission establishes minimum rates or requires rates 
to be on tile with the commission. ' 



IT IS ORDERED THAT * , 

For-the fiscal. year 1989-~OI the fee provided f()~ in Publio 
Utilities Codese6ti6ns 5003.1 and 5003.2 is hereby ti~ed at the' 
following leVell 

One-tenth of, or')e, perc&nt ',( .001>" ot9t6ss6P6l"a~in9rttVenue 
tor highway carriers <>t,p'r6perty,for )rho. the c01lllission ' 
does J\6test:ablish minimum ra~~s orreqU~'r. rates to be on '., 
tile with' th~ coiailission. and'tv,6-tenths otOrie percent, : 
(. ()O~) ,6f' gross 6P~tatipg revenue ,for \li9lway cartiers of 
~~6~~rt!:t rI~,~:~~e~6~iti{~I\,t~a~!s~:~~!~1~~~ rates 

I ~ertifY'tha~.~i~'r6soiuti~n w~s ad6Pt~d'bY th.,'~ii¢ " 
utilities comm~ssion At. its: iegular Meeting ,on ' "MA~ t. 1989 
The following 'C6ilU1issioners approved it: " ' 

~ . .,. -. -

G: MITCHEll, WI.I( 
, ~. ,'Ptesklerit ' 

" FREDERICK R. DUOA 

~ . '-

STA.~LEVW ". ,',,' , 
JOHN B ' ~,' HlJLETT ' 
" .,' OHANIAN 
PATRICIA M/eCKER't 

, C6I'nnltssioherS 


