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CONFIDENIT'IAL DOCUKENT _ ‘
ATTORNEY-~CLIENT COMMUNICATIONS
MEMORANDUM

Date July 12, 1989

To The Commission
(Meeting of July 19, 1989)

Fronm Suzanne Engelhberg
Public Utilities Counsel IV

File No.:

Subject Appeal to the commission by Donald Connelly for
Release of Commission Records Withheld as
confidential Under Genéral Order 66-C

RECOMMENDATIONt It is recommended that thé Commission Staff
investigative report be reléaséd but that the 1ncident report
prepared by PGLE be withheld.

ACTS: “This is an appeal from a staff deterninatibn that certain_
records subpdened under Séction 3.4 of General Ordér (G.0:.)' 66-0
records be withhéld as confidential, The récords rélate to a .
civil action filed by Donald Connelly agalnst PG&E concérning ‘the
fatal" electrocutlon of his two sons as a result of a falléen PGLE
power line in Sebastopol, cCaliférnia.

On November 30, 1988 thé Commission was sérvéd with a subpoena
for copies of “any and all reports" préparéd by Commission
employees régarding the accidént. On Deceémbér 23, 1988 the .
comnission staff concludéd that the requested documénts werée -
confidentjal pursuant to G.0. 66-C. The instant appeéal to the
full cOmmlssion énsued. Spécifically, it is requéstea that the
following documents be released:

1) Comm1551on staff investigativé reéport} ‘and.
2) Incident Reéport prepared by PG&E: _

PISCUSSION: The instant’ appeal should be analyzed ulth full
recognltlon that the commissioéon bears thé burden undeér the
Callfornla Publlc Records Act Government codé Sec. 6259 ét seq. - .
to )ustlfy w1thhold1ng of the records in questlon éither by RS
exPress éxemption or by demonstratlng that the publlo interest in '
nondlsclosure outwelghs the publlc 1nterest in dlsclosuré‘_

Gabriel Tribune v; 3 i ia

(1983) 143 cal, App.3d 762). Govérnnént Codé Section 6255 is
explicit on this point. Aas stated therein:

"The agency shaill justify withholding any
record by demonstrat1ng that the reécord in
question is éxempt under express provisions




of this chapter or that on the facts of the
particular case thé public inteérest servead by
not making the reéecord public clearlg
outwéighs thé public interest served by
disclosure of the record.”

Theré must be a balancing of interests with the proponént of
confidentiality having the burden of demonstrating why the public
interést in nondisclosurée outweighs the public interést in-
disclosure. (Black Panther Party v. Kehoe (1974) 42 cCal. App~3d
645, 657).

1) commission Staff Invéstigative Report

The Commission staff w1thheld the request for thé Commissibn
prépared report pursuant to Section 2.2(a) of G.0, 66-C, which
designates as confidential *records of investigations i, madeé: by
the Comnission  éXcept to the extént disclosed at a hearing ér by
formal Commission action.” Section 2.3 also exémpts from public
disclosure ~[i)ntra-agéncy notes, drafts, memoranda and other - .
communlcatlons not otherwlse made publlc by the Commission.” The
staff 1nvesthat1ve report clearly falls within these eﬂemptlons.

"Before concludzng that the document may properly bé wlthheld
must be determlned whéther nondisclosure compllés ‘with the
Callfornla Public Récords Act. A general pollcy faVOrlng
disclosuré of public records is contained in thé Act.[1}] :
However, twenty exenptions fronm this pollcy are spec1f1cally -
enumératéd in ‘§ 6254. Theé only potentlally relevant ékemptlon
with réegard to the staff report is - § 625%4(a) which exempts from
disclosure:

~(a): Prellmlnary drafts, notés, or

are not retained by the public agency in the
ordinary course of bu51ness, prOV1ded that
the public interest 1n withholding those"
records clearly ‘outweighs the publlc interest
in disclosure.”

in order for this exemptlon to apply, three cond1t10ns must be

- satisfied: 1) the record’ qought must be a prellmlnary draft, .
note, or memorandum, 2) which is not customarlly rétainéd by the
public agency in the ordinary course of business, and 3} the
publlc interest in withholding must clearly outwelgh the publlc

1 A publlc record is defined as ”any wrltlng contalnlng

information relating to thée conduct of thé public’s.husinéss
prepared, owned, uséd or retained by any state or local agéncy

" reqgardléss of physical form or characteristics.” (Gov. Code-

. § 6252(d)).




intérest in disclosure. (Citizens For A Better Envirbonment v.
De¥t, of Food & Agriculturée (1985) 17) Cal, App.3d 704, 712{ '
Neither conditions 1 nor 2 are met in the instant case. Th
report should, thereforeé, be réléased. A similar conclusion was

reached by the Commission in October, 1948 with réspeéect to a
staff on-sitée inspection report reguesteda by John NM. Rajcic.[?]

2) Incident Report Prépared by PGLE

i While the Conmission may release the staff '
1nVest1?ative report, it is concluded that.it should not disclose
the incident report preparéd by PGLE. First, it is very
questionablé whether the undérlying subpoéna even encomg assed: thé
utility prepared réport: The subpoéna refers specifica 1¥ to’
reports preparéd by commission énmployees. Theréefore, s
doubtful that the request for disclosure of the PGLE report 1s
properly beforé theée Comnission on appeal. ) ‘

: - .Assuning arguendo that the request for d15010sure 1s
properly béfore thé Commisssion, it is still récommended -
that this réquést be denied. Public Utilities Code sectlon 583
provides as follows!

*No infoérmation furnished to the Conmniss ion:'
by a public utility...excépt those matters -
spéc1f1cally reguired to be open to public
1nspect10n by this part...shall be rade - -.
public except on order of the Conmlssion, or
by the Commission or a Commissionér in the
coursé of a héaring or proceedlng‘ Any
presént or- forner officer or employee of the
Comnission who divulgés any such 1nformat10n
1s gullty of a misdeméarnor.”

'Under § 583 conf1dent1al 1nfornat10n furnlshed to the Commi551on
by a publlc ut111ty may - only be discloséd upon order of the .
Commission. In this lnstance, a good argumént can be made that "
thée réquest should be deéniéd in order to further theé pUbllc ‘

- policy of encourag1ng publlc ut111t1es to be: forthcomlng in thelr
réports to the Commission: This’ pollcy is more likely to be

" advanced if such reports arée not subject to dlsclosure.,

Accordingly, the incident report preépared by PG&E should nbt be
released

SEE:pds

2 An apparent conf11ct éxists with respect to G.0, 66-C and the
Publlc Records Act. Thls analysis supports the viéw that G. O:
66-C is OVerbroad in its exémption from disclosure: The
Government Codé is clearly controlling over the General Order.




PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA
Resolution No., M-4751 .

RESOLUTION ADOPTING LEVEL OF TRANSPORTATION
RATE FUND FEE THAT SHOULD BE IMPOSED
( FOR FISCAL YEAR 1989-90

public Utilities Code Séction 5003.1 provides thati

n"Every éxpress corporation, fréight forwarder, motor
transportation broker, and évéry pérson or coérporation ..
owning or operating motor vehiclés in the transportation
of propéerty for hire upon the public highways undér the
jurisdiction of the commission shall...pay to the .
Comnission a fée equal to oné-third of one pércent of theé
amount of such gross opérating révenue} provided, however,
that for any particular fiscal year the Comeission, with ©
the approval of thé Départment of Finance, may fix said’™’
féé at 1éss than one-third of oné pércent of said amount.m.

providés that!

| . © Section 5003.2 (aménded 1988, Chaptér 375) of thé PU Code furthér

"(a) Notwithstanding Section 5003.1, thé Commission shall
réquiré évery highway carrier othérwisé subjéct to . =
séction 5003,1 for whom thé Commission doés not éstablish
minimum ratés, or require ratés to bé on file with the =
commission, to pay a féé équal to 1/10 of 1 percent of- the
amount of gross opérating revénue., o -

(b) Theé commission may raisé the feéé imposéd by . . .-

- séction 5003.1 upon those persons and c¢orporations subject
té that section for whom thé Commission éstablishes -~
minimun rates or réquirés ratés to bé on filé, up to & . -
maximum of oné-half of 1 peércént of gross opérating -~ =
revénué, if thé Commission decides this increéasé is
nécessary to maintain adequaté financing for the .
Transportation Raté Fund.® ~

‘The Commission finds that for fiscal yéar 1986-90, thé .
Transportation Raté Fund féé should be fikéd as foliowst

Oné-ténth of oné percent (.001) of gross opérating révénue
for highway carriers of propérty for whom the Commission
does not éstablish minimum ratés or réquire rateées to be on
filé with the Commission, and two-ténths (:002) of gross
operating revénué for highway carriérs of propérty for whom
the Commission éstablishés minimum rates or réquirés rateés

to be on file with theé commission.
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IT IS ORDERED THATI 7 | L

For the fiscal year 1689-90, the feé provided for in Public

vtilitles code Sections 5003.1 and 5003.2 is hereby fixed at the -

following levelt " 7 '

| One-tenth of oné percént (.001) of gross operating revenue
for highway carriers of property for whom the Commission -

does not establish minimum rateées or reguire ratés to be on'..

file with thé commission, and two-tenths 6f one percent.

~ (,002) . 6f gross ¢pérating réevenué for highway carriers of
propert¥ £6¥ whom_the Commission establishes minimum rates
or requ to be on file with the Commission.

. rés rates

I certify that thié Pésolution was adepted by the Public
utilities Commission at its réegular Meéting on e EIN
Thé following Commissionérs approved iee . T
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