PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFQRNIA

COMMISSION ADVISORY & COMPLIANCE DIVISION RESOLUTION NQ. T-13052
TELECOMMUNICATIONS BRANCH March 8, 1989

PROTEST BY CELLULAR RESELLERS ASSOCIATION TO US WEST
CELLULAR OF CALIFORNIA, INC.’S (U-3008-C) ADVICE LETTER
NOS. 8 AND 8-A WHICH CLARIFIES THE CIRCUMSTANCES UNDER
WHICH U.S. WEST!'S MULTIPLE UNIT DISCOUNT RATES ARE
AVAILABLE TQ CORPORATIONS AND OTHER LEGAL ENTITIES.

".SUHHARY

By Advice Letter No. 8, filed November 3, 1988, US West Cellular of
California; Inc. (US Wést) desireés to clarify the circumstancés under
which US West'’s multlple unit rates are available to.corporations and
other legal entitiés. On Novémber 15, 1988, Mission Bell
Telecommunications Corporation (Mission Bell), a wholeéesaleée customér of
US West, formally protested US West’s Advice Letter No:. 8 on- the .
grounds that thé proposed ellglblllty requzrements for US West'’s
multlple unit discount rate arée vagque and ill- deflned._ In additxon,
Mission Bell arques that since no comparable discount is provided on
the wholesale servicé sideé, Mission Bell will simply bé unable to
compéte with the retail discount offer proposéd by US West.

On November 16, 1988, Cellular Resellers Assoc1at10n, Inc‘ (CRA)
similarly lodged a formal protest agalnst US West's Adv1ce Letter No.
8. CRA claims that US West's Advice Letter No., 8 is anti- -competitive,
dlscrlmlnatory, and unfalr., On the same date, Commission staff sént a
letter to US West, through its attorney, requestlng that . a supplement
_to Advice Létter No. 8 be filed in ordéer to permit staff additional:
time to study the merits of the protest. Staff also réquésted that
US West repond to the protests. US Wést, pursuant to staff's request,
filed a supplementary vérsion (Advice Letter No. 8-A) of its Advice
Letter No. 8 on Novémber 18, 1988, thereby extending the effective
date of the filing until March 8, 1989. o

On December 19, 1988, US West filed 1ts response té the protests of
fission Bell and CRA. US West contends that the protests aré merely




attempts by Missfion Bell and CRA to artificially maintain rates at a
high level and to block theé béneficial effects of freé competition.

He agree with the facts as présénted b¥ US West and find that the
terms, rates, and conditions proposed in its Adviceée Leéttérs No. 8 and
8-A are appropriate and reasonable. Thérefore, the protests of
Mission Bell and CRA should be dismissed without prejudice.

BACKGROUND

US West is one of two facilities-based céllulat carxriers in thé San
Diego market. The other is PacTel Cellular. Advice Letter No: 8-A
was filed in order to clarify the c¢circumstances in which US West will
give discounteéd rates for subscribers with multiple cellular phones in
service. The need for the Advice Letter arose when CRA filed its
complaint No. 88-09-02 against US West alleging among other things
that the multiple phoné rates, offered by US West, should not be made
available to "unrelated individuals" who are mémbers of non- =
incorporated associations. US West believes that its discounts for
multiplé phonés in servicé aré reasonable, and that they are a .
desirable résult of competition bétween US West and PacTel Cellular.
Thése rateés result in service being made available to more énd-useérs
and At lower prices from US West than from its compétitor. S
Furthermore, US Wést argués that if it can be demonstrated that the
costs of serving an identified group of users arée less than for
othérs, the savings to thé carrier ought to be passed through to the
consuner and not the réselling middleman. And finally, US West states
that the savings to US West are demonstrable, and the category of
users résponsible for thé savings has beén identified. The discount:
is therefore appropriate and in theé public interést. .

Mission Bell is a ceértifiéed reseller of céllular téléecommunications in
the Statée of california and a wholésaleé customer of US West., Mission
Bell categorically states that US West is réquesting authority (by--
Adviceé Lettér No. 8-A) to offér multiple unit discount rates to its
rétail customers under a variéty of ill-defined circumstances. And
sincé no similar filing was made by US West to make comparable =~ -
multiple unit discount rates availablé to its wholeésalé custémers, -+ -
Mission Bell formally protested US West's Advice Létter No. 8-A, and - -
asks this Commission to immediately suspend Advice Létter No. 8-A and
to set the matter for hearing. _ o
Mission Béll has determined that there are two fundaméntal problems =
with Advicé Letter No. 8-A, each of which threatens the ability of
reséllers, such as Mission Bell, to viably compete in thé San Diego
cellular market place. First, the proposed eligibility réquiréménts
for US West’s multiple discount rate are so vague and ill-defined that
almost any retail customer can qualify. .0nd, as a consequénce of this
amazingly open-ended offering, any individual who can claim any.
minimal affiliation with any group that is willing to meét US West's
limited promotional requirements is eligible for the discountéd rate.




The scope of US West’s propdsal is so broad that its regular
undiscounted retail rate may well become the excéption rather than the
norm.

Secondly, Mission Bell arqués, no comparable discount is provided on
the wholesale sérvice side. Mission Bell simply cannot compété with
the almost universal retail discount offer proposed by US West if no
similar discount is made available to Mission Bell. Moreover, Mission
Bell contends that it will be left with the unattractive choice
betweent

1. forfeiting this potentially large segment oY the markef to
US West, or

%, discounting its rates to compete with US West in the short
time, whilé watching its margin erode in such a way as to
threaten its viability.

CRA is composéed of independent certificated reséllers that are not
licensed by the FCC or affiliated with either thé wireline or non-
wireline certificated wholesalefrétail provider in each cellular .= -
Metropolitan Statistical Aréa (MSA)« CRA’s mémbers resell in a number
of markets, including, for éxample, Los Angelés, Oxnard, San Diego,
.ancl San Francisco/San Jose, and the respective contiguous areéas.

CRA contends that US West’s Advice Letter No. 8-A is anti-competitive, -
discriminatory, and unfair for a number of reasons. First, the
proposed tariff revision comés in response to an abuse of US West's
own tariff, whereby US West violates its own tariff and provides =
discriminatory discounts to classeés of peéoplé without verifying their
status as bonafidé menbeérs of organizations that subscribe to multiple
céllular numbers undér oné account. Indeed, CRA argues, this is a
knowing intentional violation of Sections 453 and $32 of thé Public
utilities code (Code). CRA also states that to allow Advice Letter

No. 8-A to take efféct deprives CRS’sS mémbers and the public of a
public hearing to provide evidence of US West’s continuing = =
discriminatory actions and refusal to abide by its own tariff
régulations.

Second, CRA bélievés that US West's Advice Létter No. 8-A constitutés -
a subterfuge by which US West will conduct business as usual under its
present Corporate Plan becausé US West will continue to rénder ‘a group
discount to any individual without any affirmativée duty to police its
own tariff. As séction (c¢) of Advice Leéetter No. 8-A provideés, . US Weést
may bill any of the individuals in the ersatz classification directly,
thus making it possible for anyone to claim that it is entitléd to the
discounteéed rates. s

And finally, CRA arques that this discriminatory venéur of- rateé -
classification harms (1) the peérson who does not bélong to any.
'liuéiness organization or industry; (2) the public, because it is
nable to understand how proper classifications are determined;




{(3) CRA’s mémbers, because it effectively discounts basic rates of
serviceé to non-compeénsatory rates. Thé ultimate haxm is doné to the
commission’s processées because the activities that will bée allowed to

- occur by way of Advice Létter No. 8-A will be {al unjust rates
contrary to Section 451 of theé code} (b) discriminatory preferences
contrary to Section 453 of the codey and (c) charges at other than
filed rates contrary to Section 532 of the code.

US West, on the other hand, claims that the protests filed by Mission
Bell and CRA are merely attempts to artificially maintain rates at a

high lével and to block the beneficial effects 6f fréee compétition. -

Furthermore, US Wést résponded to thé protests *filed by Mission Bell

and CRA in the following fashion: _

1. How do the Multiple Phone Tériffs Work?

US West’s multiple phone tariffs wéré first approved by its Advice.
Letter No. 2, which establishéd reéeducéd acceéss and usagé fees for-
subscribérs to 25 or moré units. There was no objection by Mission
Bell or any other reséller to Advice Letter No. 2. Latér, Advice
Léttér No. 4 further reduced thée company's tariffs for subscribérs to
service for multiple phonés and extendéd thém to users of as féw as
two units. Thésé néw rates wére fashioned in a way that subscribers

.li.th multiple phoneés are charged less than full retail ratés, but more
that the "wholesale" rates that aré available to resellérs and bulk
USérsi, Again, theére was no protést by Mission Bell or any other
reseller.

Advicée Letter No. 8-A does not changé thé rates adopted by Advice
Letter No. 4. Rather, it was inténdéd to respond to reéseller . )
accusations that thé térms for multiplée phone discounts wére not fully
spelled out by US West tariffs. Basically, Advicé Letter No. 8-A
makes it cléar that multiplé phone rates will be available wheré:

(a) a singlé company or association guarantees payment of -
individual bills sent to émployées, officers, or members,
or where - . ’ :

(b) A singlé corporation or association which is organized for -
profit has agreéd to give spécified marketing assistance
to US West, and wheré such assistance has resulteéd in
multiplée subscriptions to sérvice by officers, employées
and/or eligiblé members. ) -

The first of the aboveé criteria is common to many tariffs filed by
facilities-based cellular carriers in California. See for éxample
PacTel Céllular's Advice Leétter No. 26 rélating to service in San
Diego. If a single end user is willing to guarantée paymént for --
service to multiple phones, such usér has deliveréd to US Wést a
‘lﬁeﬁefit similar to that brought by a certificated reséllér putting a
omparable number of units in Service. Accordingly, a similar ‘




discount should be availablé. This is also uniform practice elséwhere
in california, insofar as so-called *corporaté® and *wholesale” rates
are explicitly madeé available to énd usérs of multiple ghonés_(as a
courteésy, US West may render separate bills réflecting usage on -
individual units by particular employees, officers, and members of the
entity in queStion¥. This too is a service extended by other
facilities-based carriéers in California. :

Where US West differs from many facilities-based carriers is in its
willingneéss to give a discount to corporations and associations whereé
the ultimate liability for payment reéemains with individual éemployees,
officers, and members, i.e., where there is no'backup guarantee of
payment by employeés, officers, and membérs. While thls practice
clearly makes lower priced cellular services available to larger
groups of end usérs, it does not, as alleged by Mission Bell, ‘lower
prices to "any individual who can claim any minimal affiliation with
any group®”. Instead, US West réquirés that all of the following
criteria be mett :

(a) The corporation or association must bé légally 6rganizéd
for profit-making purposes.
(b) All units must bé in the hands of officers, employees; or -
eligible mémbérs of the éntity. Members of an association -
‘ . are only eligible if they themselvés are direéctly engaged

in thé business of thé entity to qualify. Examplés of the .
latter catéegory would be local franchiseés of national
marketing chains, and real éstate agents of a single
brokerage house. :

The corporation or asscciation must havé endorsed US West
as its preférred céllular provider in San Diego and must
actively assist thé company in specified ways in marketing
its serviceés to its officers, employeés, and membérs.

(d) This assistance must have resultéd in multiple subscriﬁtiéné,
to company's sérvice by the entity’s employeées, officers, or
éligible members. : ‘

(e) Bach individual officer, émployée or mémbér must have = -
satisfied company’s credit and deposit requireménts.

It should bé cléeéar from the abové.that US West doés not inténd to make
bulk rateés available to méembers of so-calléd affinity groups like AAA,
neighborhood associations, sénior citizen groups, and similar
community organizations. Rather, the offering is confinéd to for-
profit entities, and to persons directly involved in the business of
the entity. | - :

K _ T » - T
It is noteworthy that only 31% of US West'’s customérs have qualified. - -
for any of the bulk rateés described in Advicé Lettér Nos: 2, 4, and
'8, while only 6% have qualified for the lowest rate. Thesé facts




alone should lay to rest the accusations that the rates amount to an
across-thé-board price slash for “any individual®" who can claim "any
ninimal affiliation with any group*.

2. Are _the US West Discounts Justified?

The amounts Of the company’s multiplé unit discounts have long been
stated in approved tariffs, and arée clearly reasonable in situations
whére the éntity has guaranteéed payment of amounts billed to
individual employees, officers and énd users., Similar tariffs have
also been approved for PacTeél Cellular. '

The only new question raised by the protests is whether a discount may
also bé offeréd when the entity, instead of guaranteeing payment, has
given US West concrete marketing assistancé which has resulted in
multiple subscriptions by employées, officers, or eligiblé members.

In the company’s expériénce, thé per unit cost of acquiring, billing,
and collecting from multiplé unit accounts, with ox without an -
underlying guarantee, fully justifiés the discounts déscribéd in the
company‘s tariffs. Thusi

(3) Lowér marketing costst The largést singlé expénse associated
with thé retail side Oof the cellular busineéss is in the form of
dvertising costs and sales represéntatives‘’ salaries and commissions.
Thé average marking cost per end user is greater than thé per unit ‘
cost of acquiring bulk accounts, The réason for the differencé is
obvious. Wheré a corporation has opéned its doors to the company’s
marketingt eéfforts, has introduced the company to its émployees; and
has recommended thé company’s product, it has effectively shouldered
much of thé burden normally undertaken by the company through high-
cost advertising campaigns.

(b) Billing and collection costst Billing costs are roughly the same
for multiple unit accounts regardléss of whethér or not there is a.
corporaté guarantéé. In both situations, separaté itemzations are = =
sent for éach unit in sérvice:. In both cases, primary résponsibility
for paymént is with the individual end usér., Wwhile there is ultimate
recoursé in the quarantee situation against the entity, US West - -
believes that évén without a guarantee, bad debt losses from multiple
phoné accounts are minimal. S

{c) Most important is thé fact that multiplé unit accounts expérience
48% léss =churn® than expériéncéd by the company with regard to its -
single phoné user base génerally. This alone translates into customer
account acquisition cost savings of about twenty five percent at the
end of one year. Clearly, if US West wishes to pass theéese savings
through to end users, it is in the public interest for it to do so.

®




3. Should Résellers be Entitled to an Additional Piscount
of Thelr Own?

Mission Beéell and CRA argue that US West, if it is to grant discounts
to end useérs with multiple units in service, should *make a comparable
discount available to wholesale customers of US West®,

The fact is of course that wholesale customers alreéady gét the maximum
discount set forth in the company’s tariffs. This discount applies to
any customer -- whether a cértificated resellér or end user -- that
subscribes to 50 or more units on company’s service and agréeés to be
bound by thé terms of the wholesale tariff. WHat Mission Bell and CRA
réeally desire, therefore, is a gréatér spread bétween US Wést's
wholesale rates and its retail ratés for multiple phone accéunts.

Mission Bell and CRA imply that the currént margin betwéén wholésaie
and multiple phone rates is insignificant, and that théy “cannot "
compete® without & greater oné. This is not true. Whén an énd user
subscribeés to sérvicé for two Or moré but fewér than 50 phones, it is.
not eligiblée for thé maximum discount: Instéad, depénding on the
numbér 6f units in service, a lésseér discount is givéen. This too has
long beén the casé in the San Diego market for PacTel.Céllular which
has its own "business" or "corporaté* ratés. 'Such rates, if éxténded
by a reselléer to eénd users, would still allow thé réséllér a spreéad, -
@:rough a reduced oné. The reduction in the spread in-turn refleécts
the same savings to the reseller as are enjoyed by US West when it is
able to market its seérvice to end users with multiple phones in
service. .
Even for rétail subscribers with 50 or moré phones, there is a

difference bétweén retail and wholesalé rates.

a. The rétail subscriber continues to pay $35.00 per numbér in -
activation fees; the wholesaler pays $15.00. Theé “spread® on
activation fees is 57.14%, . .

b. Thée retail bulk user pays a monthly access charge o£‘§26.30ipéf

unit; the wholesaler pays $25.20 oncé he subscribés to 100 or moreé
units. This is a 5.3% "spread® on access charges. : R

c. The multiple phone user pays 37 cénts per minuté for peak hour
usage, with usage béing rounded up to thé nearest wholeé minute. The
wholésaler pays.32.5 cénts oncé usage has reached 20,000 minutés per
month. Wholesalé timé is roundéd to thé néarést téath of a minute.,
These diffeérences result in a 26.8% "spread" on peak usage for a call

lasting 2.5 minutes.

d. The retail multiple phone usér pays 18.5 cents pér miﬁute“fot'off—
prak usage, with usage being rounded up to the.néarest whole minute. - -
The wholesaler pays 15.8 cents per minute once total usage has reached




20,000 minutes. Usage 1s rounded to the neareést teat of a minute.
The r?sulting *spread* is 28.8% for off-peak usage for a call lasting
2.5 minutes.,

At bottom, Mission Bell and CRA argue that there should be a single,
mandatory "spread® percentage appllicablé to all end user groups. . This
position is taken regardless of whethér or not there are ldentifiable
savings associated with individual user categories. US West’s :
position is that the resellers’ "spread" has never béeéen so6 rigidly
mandatéd, and that the Commission should rather pay attention to E
overall margins. In San Diégo, these margins 3re greater, rather than
less, than elsewhere. ,

I1f if can be demonstratéd that the costs of serving an identified -
qroup of usérs aré léss than for others, thé savings to the carrieér.
ought to be passed through to the consumer, and not té the reseéelling
middléman. Heré, the savings to US West are déemonstrable, and the
category of users responsible for thé savings has been idéntified.
The discount is therefore appropriateé, and in the public interest.

DISCUSSION

o February 2, 1989, CRA filed a response to a lettér of Janvary 11,

1989 from US West conceérning US West’s Advice Letter No. 8-A. CRA
statéd that it is important to reitératé that US West’s Advice Letter
No. 8-A camé in response to CRA's Complaint 88-09-027, which indicateés
that US West is not applying its present multiple user ratés, terms,
and conditions in accérdance with its éxistiag tariff. 1In that
regard, CRA agrees that this is not the timé to relitigateée the
"margin® or “spread® that presently exists for the multiple user
tariff itself. Rathér, CRA arques, thé issué is that the multiplé
user tariff is being treated by US West as its basic rate and is beéing
offered indiscriminately to unaffiliated groups. o
Since CRA bélieves that "this is not thé timeé to relitigaté the -
*margin® or "spréad" that preésently exists for thé multiple useér -
tariff, wé assume that thosé parts of CRA’s protest which rélate to
this issué may now be disregarded for purposes of decision on US -
West’s Advice Leétter No. 8-A. . ; ’ T C o

What remains is a relatively simple question, which is whéether Advice
Letter No. 8-A, as wordéd, peérmits service to be offeréd .
*indiscriminately to unaffilicatéd groups®". We feel that, this is not
the case. The advice letter provides reduced rates to multiple units
wheret T ’

1. a single individual or entity has guaranteed the underlying
bill, wr S s

. 2. wheré a "corporation or other entity* has fulfilled varxious
requirements relating to promoting the utility’s service.




End users must be emgloyees. officers or have a similar
legal tié to the eantity, and must be engaged in a *for
profit basis® as thé entity's main line of business.

Unaffiliated individuals, non-profit associations, oxr loose "affinity
groups*" would not qualify as a "corporation or other legal entity".

US West's Advice Lettér No. 8-A is far more sPeéific-thah any of the

“corporate® or *bulk® rate tariffs which havé been filed and~a¥provéd
for other cellular carriers in California. The existing tariffs of US
Wwest and PacTél Cellular aré typical in that they say nothing about
legal status, financial guarantées, or any of the other critéria which
have now been set forth explicitly in the new filings.

The end users who qualify for the multiple unit rates will benéfit by
US West’s Advice Lettér No. 8-A in thée sensé that their monthly bill
will be lower. This Commission is interéested in creéativeé pricing
plans in thé cellular marketplace that ultimately benéfit the ’
consumer. Advice Letter No. 8-A certainly does just that.

However, should it be brought to thé Commission staff's attention that
any of thé conditions, stipulations, ratés, témms, Or provisions =
 imposed by US Wést’s Adviceé Letter No. 8-A are violated and offered to
individuals, groups, Or any other such éntitiés.that do not qualify

‘Or, ‘and thérefore should not réceivé thé multiple unit discount
staff will then recommend that a hearing bé held before this
Commission in order to invéstigaté thé mattér., If it considéers that
US West has violated any of thé conditions, stipulations, rates, =
terms, or provisions set forth herein, Staff will récommend that any
and all appropriate remédies, including finés, bé imposéd by the
Commission.

.

FINDINGS

The Commission finds that theé rates, terms, and conditions proposéd in
US West’s Adviceée Letter No. 8-A (which supercedes Advice Lettér No. 8)
are appropriate and reasonablé, and theréfore good cause appéaring -
dismisses without préjudice the protests of Mission Bell and CRA.

IT IS ORDERED that!

V ‘(i)_ Authority is grantéd to make US West’s Adviceé Lettér Wo. .
8-A effective on March 8, 1989, : ;

(2) Theé protests of Mission Bell and CRA are dismissed without
prejudice. . - :

The efféective date of this resolution is today.
i L




I cextify that this Resolutién was adopted by the Bublic
vtilities Commission at its regular meeting on March 8, 1989. The
following Commissioners approved itt -

G. MITGHELL WIIK.
" FREDERICK R« DUDA - © L ARSI
. STAMLEY W. HULETT - : ‘ o ¢

STAN - | . Executive Direct
JHN B, CHRIAN - - et °:Diract
" Cormissioners : :
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