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DECISION RESOLVING PHASE 2 ISSUES ON IMPLEMENTATION
OF COMMUNITY CHOICE AGGREGATION PROGRAM
AND RELATED MATTERS

This order resolves outstanding issues in Phase 2 of this proceeding, the
purpose of which is to implement a program to permit purchases of power by
Community Choice Aggregators (CCA) for local residents and businesses. This
order is issued in compliance with Assembly Bill (AB) 117 (2002 Stats., ch. 838),

enabling cities and counties to form CCAs.

I.  Summary and Background

CCAs are governmental entities formed by cities and counties to serve
the energy requirements of their local residents and businesses. The state
Legislature has expressed the state’s policy to permit and promote CCAs by
enacting AB 117.1 AB 117 authorizes the creation of CCAs, describes essential
CCA program elements, requires the state’s utilities to provide certain services to
CCAs, and establishes methods to protect existing utility customers from
liabilities that they might otherwise incur when a portion of the utility’s customers
transfer their energy services to a CCA.

Cities and counties have become increasingly involved in implementing
energy efficiency programs, advocating for their communities in power plant and
transmission line siting cases, and developing distributed generation and
renewable resource energy supplies. The CCA program takes these efforts one
step further by enabling communities to purchase power on behalf of the
community. Already, several cities and counties have either formed CCAs or

have stated an intent to create them.?

' Pub. Util. Code §§ 218.3, 331.1, 366.2, 381.1, and 394.25.

2 AB 117 refers to “CCAs” as the legal entities that are the subjects of its provisions.
For some reason, the utilities have referred to CCAs as “CCA Providers.” Because that
term has no relevance to the statute and is not defined either by the utilities or the
statute, we do not use it here and it may not be used in tariffs.

-2
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Today’s decision is the second decision issued in this proceeding to
address ways to create a CCA program in compliance with AB 117. The
Commission issued Decision (D.) 04-12-046 in Phase 1 of this proceeding that
addressed rates and certain tariff and cost allocation issues. That order stated
our intent to protect bundled utility customers from the possible cost impacts of
CCA programs while seeking to establish reasonable costs for the utility services
CCAs and their customers would require. AB 117 confers general jurisdiction
over CCA program implementation, but requires the Commission to take certain
actions to protect utility bundled customers and assure reasonable service to
CCAs, actions that are incidental to our regulatory oversight of public utilities.
The Commission has the authority to assert limited jurisdiction over certain CCA
matters, including resource adequacy requirements, as discussed below.

Phase Il considers the following broad issues:

1. Commission jurisdiction over CCAs and CCA programs.
“Vintaging” the Cost Responsibility Surcharge (CRS).
We establish a way to calculate the CRS for each generation
of CCA in a way that recovers costs incurred on behalf of the
CCA'’s customers but not more, also known as “vintaging.”
We adopt a calculation for each vintage of the CRS that is
not controversial and do not permit the utilities to restrict a
CCA'’s option to phase-in service to customer groups;

2. The CCA'’s notification to the utility of its intent to serve
customers. We adopt an “open season” and discuss other
ways of notifying the utility of the CCA’s intent to purchase
power for local customers and committing to relieving the
utility and its remaining ratepayers of liability for power costs.
Generally, we find that CCAs must make a binding
commitment to be assured that the utility will stop
purchasing power on behalf of its customers, that the utility
may not transfer its liability for load forecasting to the CCA
and that we expect the utilities to work cooperatively with
CCAs to minimize stranded power purchase liabilities. We
also establish a collaborative process for refining departing
load forecasts;
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3. The regulatory process for considering CCA
implementation plans and registration. Generally, we
find that AB 117 does not provide us with authority to
approve or reject a CCA’s implementation plan or to
decertify a CCA but to assure that the CCA’s plans and
program elements are consistent with utility tariffs and
consistent with Commission rules designed to protect
customers. We adopt a simple procedure for the filing of an
implementation plan and a method of facilitating disputes
between the utility and a CCA,

4. Customer protections. We adopt various customer
protections, including how to treat service termination, partial
payments and deposits, and customer notifications;

5. Implementation rules and utility services to CCAs. We
adopt policies and rules for customer enroliment, scheduling
coordination, call center operations, boundary meters, and
customer switching,

6. Service fees for utility services to CCAs. We adopt utility
charges and fees for such activities as opt-out processing,
customer transfers of service, billing services, customer
contacts, data processing and management, and
confirmation letters to customers. Consistent with our order
in Phase 1 of this proceeding, we adopt cost-based rates for
services that impose costs on utilities that would not
otherwise occur and which are not otherwise being
recovered;

7. Ratemaking for the CARE program. We find that CCA
customers should continue to receive the benefits of the
CARE program and establish accounting for these
subsidies;

8. Application of Renewable Portfolio Standard (RPS). We
find that the Commission should decide in Rulemaking
(R.) 04-04-026 how to apply the RPS to CCAs.

Attachment A summarizes this order in more detail. AttachmentC is a
copy of relevant portions of AB 117.

SB GT&S 0000159



R.03-10-003 ALJ/KLM/jva

This decision permits the complete implementation of the CCA program in
California. We also state our commitment to refining the rules for the program as

we gain experience with it.

Il. Procedural Background
The Commission opened this rulemaking on April 27, 2003 to implement

certain provisions of AB 117 (Chapter 838, September 24, 2002), which added
Pub. Util. Code §§ 218.3, 331.1, 366.2, 381.1, and 394.25 and permits local
governments the opportunity to aggregate energy procurement on behalf of the
citizens and businesses in their communities.

AB 117 involves Commission-jurisdictional utilities by requiring them to
continue to provide distribution, metering and billing services to the CCA’s
energy customers, among other things. AB 117 also directs the Commission to
ensure that the utilities are able to recover certain costs, including those
associated with energy contracts signed by the state’s Department of Water
Resources (DWR) and the costs of providing ongoing services to CCAs and their
customers. This rulemaking stated our intent to implement fully the requirements
of AB 117 that pertain to CCAs.

Following a prehearing conference on November 26, 2003, and with the
agreement of all active parties, the Commission bifurcated the proceeding so that
the Commission would first consider issues relating to certain utility costs that
would be assumed by CCAs and later consider issues more concerned with
transactions between CCAs, utilities, and energy customers. The Commission
issued its first order, D.04-12-046, in December, 2004 resolving a variety of cost
and rate issues. It subsequently held a second prehearing conference on
March 30, 2005 and then evidentiary hearings in May 2005. Pacific Gas and
Electric Company (PG&E), Southern California Edison Company (SCE),

San Diego Gas and Electric Company (SDG&E) (together “Utilities”) filed briefs
jointly. The City and County of San Francisco (CCSF), the City of Moreno Valley,

SB GT&S 0000160



R.03-10-003 ALJ/KLM/jva

Community Environmental Council, the Local Government Commission, the
County of Los Angeles and the City of Chula Vista (LA/CV) filed joint briefs and
refer to themselves as “CCA Community and Supporters” (CCAs). Other parties
that actively participated and filed briefs are the Office of Ratepayer Advocates
(ORA), Community Environmental Council, Local Power, Toward Utility Rate
Normalization (TURN), Energy Choice, Inc. (ECI).and the King’s River
Conservation District (KRCD). The California DWR consulted with the
Commission on matters related to the delivery of “in-kind” power. Phase 2 of this

proceeding was submitted on August 1, 2005 when reply briefs were filed.

. Commission Jurisdiction over CCAs and
the CCA Program

AB 117 establishes a program that permits cities and counties to create
organizations called CCAs to provide certain utility services to local residents and
businesses. The statute by necessity requires CCAs to rely on regulated electric
utilities for a variety of services, such as metering and billing. This ongoing
relationship between the CCA and the utility is essential partly because the utility
retains the obligation to provide the CCA’s energy customers with distribution
and transmission services. The statute also specifies other obligations of the
serving utility, such as offering customer notification services and customer
information to the CCA. AB 117 directs this Commission to develop the rules,
rates and policies that are required for the implementation of a successful CCA
program, and also to oversee certain aspects of it on a continuing basis. The
statute also directs CCAs to submit certain documents and information to the

Commission, among other things.
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In the process of developing the CCA program in this proceeding, the
question has arisen as to whether and the extent to which AB 117 grants this
Commission jurisdiction over CCAs and, by implication, the cities and counties
that create and oversee them. Indeed, almost every controversy in Phase 2 of
this proceeding somehow implicates the extent to which the Commission may or
should control CCA activities, whether by way of utility tariffs or independently.

As part of the debate over Commission jurisdiction, the Utilities discuss the
many and sometimes complex inter-relationships they will have with CCAs and
speculate on some of the consequences of those relationships. For example,
they observe that the CCA has no obligation to serve its customers and may
abandon its energy service at any time. Utilities argue AB 117 intended for the
Commission to have broad authority over CCAs and did not limit the scope of the
Commission’s authority in this regard. As evidence of this legislative intent, the
Utilities cite several sections of the statute that refer explicitly to the Commission:

1. The CCA must file an implementation plan and a statement of
intent with the Commission;

2. The CCA must register with the Commission; and

3. The Commission must adopt rules for CCAs before CCAs may
offer services.

The Utilities argue that the Commission has exercised authority over
Energy Service Providers (ESPs) and utility holding companies and that this
“derived authority” extends equally to CCAs.

ORA believes the Commission has “plenary” or “general” jurisdiction over
public utilities only and that the Courts have distinguished between broad
regulatory oversight on the one hand and more limited authority on the other.
ORA observes that portions of AB 117 provide the Commission with certain
authority over CCAs and believes that the Commission need not speculate

further about the Legislature’s intent.
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CCAs reply that the Commission’s role is primarily to “advise and assist”
CCAs, which are entities of local government subject to open meeting laws and
established procedures for public participation and information disclosure. As
evidence that the Legislature did not intend for the Commission to assume
jurisdiction over CCAs, CCAs observe that AB 117 requires an implementation
plan in order to develop a cost responsibility surcharge (CRS) and that AB 117
does not require a CCA to submit changes to its implementation plan to the
Commission. With regard to authority over CCAs, AB 117, according to CCAs,
establishes responsibilities for the Commission that are primarily ministerial, for
example requirements to notify the utility of a filed implementation plan,
requesting additional information about the plan and requiring the CCA to
register with the Commission.

The CEC, TURN and King’s River generally share the CCAs’ views on the
authority AB 117 confers on the Commission over CCAs.

Discussion. In considering this Commission’s jurisdiction over CCAs and
the implementation of CCA program, we rely almost exclusively on the guidance
provided by AB 117, which is the only California statute that guides the
development of a CCA program.3 Our review of AB 117 leads us to the general
conclusion that our authority over CCAs is circumscribed. AB 117’s provisions
are generally either permissive with respect to CCAs or direct us to regulate the
utilities that serve them. That is, we interpret AB 117’s requirements for the CCA
to file an implementation plan, to register with the Commission, and to comply
with program rules to be conditions of receiving related utility services. Justas a
residential customer may have to submit a deposit as a condition of utility service

or an industrial customer may have to install a meter to receive utility service,

3 Other statues and our own decisions have addressed other areas of jurisdiction over
CCAs and ESPs, for example, but not limited to the issue of resource adequacy
requirements. (See e.g., D.05-10-042 and AB 380 (Ch. 367, Stats 2005) which, other
things added Section 380 to the Pub. Util. Code and requires the Commission to consult
with the ISO to establish resource adequacy requirements for all load-serving entities.

-8-
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CCAs must take certain steps to receive the utility services they will require to provide
power to their customers. The conditions of service imposed on utility customers
do not confer upon this Commission general jurisdiction over customers. In the
case of CCAs, the rules and procedures AB 117 requires are for the purpose of
assuring the availability of adequate information for the utility to provide service
and for the Commission to satisfy itself that the CCAs plans will not compromise
the utility’s ability to provide services to CCA customers and utility bundied
customers.

The Commission must adopt rules for the utility in order that it may
provide adequate service to the CCA and its customers while simultaneously
protecting utility bundled customers and the utility’s system. Nothing in the
statute directs the Commission to regulate the CCA’s program except to the
extent that its program elements may affect utility operations and the rates and
services to other customers. For example, the statute does not require the
Commission to set CCA rates or regulate the quality of its services. To the
contrary, while providing very precise guidelines on a number of issues involving
the utilities’ services to CCAs and ways to protect utility customers, the statute
does not refer to how the Commission might oversee the rates and services
CCA’s offer to their customers.

In support of their view that the Commission has broad and general
jurisdiction over CCAs, utilities cite D.04-07-037 which found that the
Commission has authority over ESPs as a result of statutory language
authorizing the Commission to suspend or revoke an ESPs’s registration if an
ESP were not financial capable of providing electric service. In the case of
ESPs, the Commission has express statutory authority which AB 117 does not
confer with regard to the CCA implementation program. In fact, the distinction is
significant in that we must assume the Legislature would have explicitly granted

us authority over these programs as it has in the case of ESPs if that is what it
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had intended. Instead, Section 394, which outlines how the Commission is to
process ESP applications, explicitly exempts public agencies from its provisions.4
However, the Commission has the authority to exercise limited jurisdiction over
non-utilities in furtherance of their regulation of public utilities (See PG&E Corp.

v. CPUC, 118 Cal. App. 4" (2001) 1195-1201).

The utilities also analogize to our authority over utility holding companies,
but such references are without merit. Our authority over holding companies
derives from our authority over their regulated utility subsidiaries. No such
circumstance or law exists with regard to the implementation of CCA programs.

We are confident that existing law protects CCA customers. Entities of
local government, such as CCAs, are subject to numerous laws that will have the
effect of protecting CCA customers and promoting accountability by CCAs.
Under existing law, a CCA must conduct public hearings, operate within a budget
and disclose most types of information to members of the public. To the extent
that a CCA fails to consider the interests of its customers - who are local citizens -
there is recourse in subsequent elections, the courts and before local
government agencies. We are not convinced that our oversight would
necessarily contribute anything in that regard, as long as utility tariffs provide
adequate protections for the integrity of the utility system and bundled ratepayers
are protected from costs that are attributable to CCA customers, as AB 117
requires.

Although we find that we do not have broad regulatory authority over CCA
program implementation, we do have authority to subpoena information and
witnesses, to require information from a CCA and to require its involvement in
any relevant Commission inquiry, authority we have over any individual or entity
whose acts or knowledge are germane to our regulatory obligations. As the

utilities argue, we also retain a responsibility to assure that a CCA’s policies,

4 Division 4.9 of the Public Utilities Code does address publicly-owned utilities, as does
Section 9620, which specifically provides for resource adequacy requirements.

-10 -
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practices and operations do not compromise the operations of the utility or
services to utility customers. We may affect those protections in the CCA
program rules that will be incorporated into utility tariffs. At this time, we have no
reason to believe that this approach is inadequate to protect utility customers.

Finally, we address the utilities’ complaint that they “should not be forced
to adopt the tariff changes drafted by the local governmental agencies” and that
they, the utilities, “are the entities responsible for writing and administering their
own tariffs.” We remind the utilities that every party to our proceedings is entitled
to comment on utility tariff proposals and to our full consideration of their views.
Local governmental agencies participating in this proceeding have done nothing
novel by objecting to utility tariff proposals and proposing their own. More
importantly, we most assuredly will order the utilities to modify their tariff
language in ways they themselves did not propose if that tariff language is
required to conform the tariffs with our view of the public interest, consistent with
our statutory obligations and notwithstanding which party proposed them.

We proceed to address the scope our authority to implement each

element of AB 117 with these broad principles in mind.

IV. The CCA Implementation Plan and the
Process for CCA Registration (Utility
Tariff Section F)

AB 117 sets forth several procedural steps that the CCA must take - and
which involve this Commission -- prior to initiation of service by the CCA. Section
366.2(c) (3) requires the CCA to develop an “implementation plan” that provides
a variety of information about rates, organizational structure, operations and third
party power suppliers. The implementation plan is to be filed with this
Commission “(i)n order to determine the cost recovery mechanism.” The
Commission must “certify” that it has received the implementation plan and other

relevant information it has requested and then “provide the community choice

-11 -

SB GT&S 0000166



R.03-10-003 ALJ/KLM/jva

aggregator with its findings” regarding cost recovery amounts required by
Section 366.2 (d)(e) and (f). In addition, the CCA must “register” with the
Commission and provide the Commission with additional information “to ensure
compliance with basic consumer protection rules and other procedural matters.”

The parties addressed the content of the implementation plan, its use, the
Commission’s role in reviewing and approving the implementation plan. They
also discussed the relevance of the requirement that CCAs register with the
Commission.

The utilities view the implementation plan as a commitment by the CCA,
and they believe this Commission should exercise its authority over the
substance of such plan. They believe the Commission should be able to review
the plan, inquire as to its contents, and, if necessary, disapprove the plan. They
propose an advice letter process and its associated formal review and approval
process. The utilities also believe the Commission has the authority to “decertify”
a CCA'’s authority to provide service and to entertain formal customer complaints
against the CCA. As part of the registration process, the utilities and ORA
propose each CCA submit a “provider service agreement” with the serving utility
and, for those CCAs that are not scheduling coordinators, a signed agreement
with an authorized scheduling coordinator.

The utilities argue that a local review and comment process required by AB
117 for a CCA’s implementation plan may not achieve the legislature’s general
objectives of “detailing the process and consequences of aggregation.” They also
suggest the Commission must oversee the type of information the CCAs provide
in the Implementation Plan and to their potential customers. For example, the
utilities believe the Commission should determine whether the Implementation
Plan provides specific and adequate information about the CCA’s program
structure and whether the program is adequately funded. They would have it

include rates for all customer classes, describe how costs are allocated to
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different customer groups, and identify which third party suppliers are providing
energy services and in what quantities.

CCAs respond that the utilities have interpreted AB 117 erroneously and
argue that the Legislature never intended for the Commission to assume close
regulatory oversight of CCA operations. They argue that the Legislature has
distinguished CCAs from private power sellers, which are subject to more
specific regulatory procedures in Section 394. They argue that CCAs are subject
to the Brown Act, which provides ample public procedures and consumer
protections by requiring open meetings, public notice, and access to decision-
makers and information relevant to agency operations. CCAs do not believe the
Legislature intended the Commission to substitute its judgment for that of a
public agency that is accountable to the community and relevant state and
federal law. They also raise concerns that the procedures the utilities advocate
would create an expensive and complex regulatory bar to establish community
choice aggregation programs. CEC and Local Power make similar comments.

TURN generally shares the CCAs’ views on the issue of the Commission’s
authority over the implementation plan, although it recommends an advice letter
process to review an implementation plan, similar to the one the Commission has
in place for local providers of 2-1-1 telephone services, as described in D.03-02-
029.

Discussion. We begin by addressing the appropriate extent of our
oversight of Implementation Plans. Consistent with our discussion on jurisdiction
more generally, we defer to the express language of the statute. As a threshold
matter, we find nothing in the statute that directs the Commission to approve or
disapprove an implementation plan or modifications to it. Nor does the statute
provide explicit authority to “decertify” a CCA or its implementation plan. While
we agree with the utility that the Legislature could not have intended for the

requirements regarding the Implementation Plan and modifications to it to be “a

-13 -
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meaningless, perfunctory exercise,” we do not agree that the Legislature
intended the Commission to treat CCAs like utilities, which is what the utilities
suggest.

A general rule of statutory interpretation suggests that where a statute
provides specific guidance -- in this case on the Commission’s role and authority --
its silence in a related section or on related issues implies a limit on that role and
authority. (Louise Gardens of Encino Homeowners’ Assoc. v. Truck Insurance
Exchange, Inc. 82 Cal. App. 4" 648 at 657). Here, the statute does require the
CCA to file the plan here and gives the Commission authority to request
information about the plan and to register the CCA. We assume that if the
Legislature intended for us to regulate the CCA’s implementation plan in other
ways, the Legislature would have included expilicit language in the statute with
regard to its intent.

The Legislature’s treatment of private power sellers - ESPs - is also
instructive here. Section 394 sets forth an elaborate regulatory process for the
registration of ESPs that seek to sell power to individual customers, a business
relationship commonly referred to as “direct access.” Section 394 requires ESPs
to register with the Commission, to be subject to finger printing and a criminal
background check, to file formal applications for authority to operate under
certain conditions, and to prove technical, financial and operational ability as a
precondition to the Commission’s issuance of a license to operate. The
Commission is explicitly provided authority to deny a license under certain
circumstances and to revoke it. Section 394(a) explicitly exempts public
agencies, such as CCAs, from its provisions. If the Legislature had intended the
Commission to impose these types of procedures on CCAs, as the utilities
suggest either directly or by inference, we must presume it would have so stated.
Since it did not, we must assume the Legislature intended a much more limited

role for the Commission in its oversight of CCAs.
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We may agree with the utilities that the implementation plan - or some
other document - should disclose relevant information to CCA customers and
prospective customers. However, we do not agree it is our job to determine what
that information should disclose. Instead, we believe it is up to the CCA to
comply with the statute. This view is supported by the Legislature’s historical
treatment of local governments that operate utilities for such commodities as
electricity, sewage treatment and water. We have no evidence to suggest that
utility operations performed by local government have failed to operate
successfully absent strict state oversight. CCAs are government entities subject
to specific statutes with regard to their operations, decision-making procedures
and information disclosure. No one has claimed that those statutes are
inadequate to protect local citizens and we choose not to second guess them.

Because we do not believe the AB 117 intended to give this Commission
broad jurisdiction over CCAs, we reject the utilities’ proposal to subject CCAs to
the advice letter process, a formal administrative procedure that the Commission
employs for the purpose of authorizing changes to the tariffs of regulated utilities.
The procedure would require the formal adoption of a CCA’s implementation plan
at a public meeting following the filing of formal comments by parties, the
issuance of a proposed resolution, and the filing of comments on the proposed
resolution, a process that would take no less than 60 days and would probably
take much longer. Nothing in the statute authorizes the Commission to conduct
this elaborate and time-consuming procedure.

While we part company with the utilities on the issue of how much authority
we have over CCAs and how much formal Commission process is required or
authorized by AB 117, we realize that the Commission has a role in assuring the
CCA'’s operations comport with utility tariff requirements and rules, especially in
the early years of the program while the utilities and CCAs are implementing an

untested program. We also recognize that CCA operations or implementation
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plan modifications may not be consistent with the requirements of the utility’s
tariffs. We therefore adopt certain procedures to promote understanding and
cooperative relationships between the utilities and CCAs.

In order to facilitate the smooth operation of the CCA where its policies,
practices and decisions may affect the utility and its customers, we will direct the
Executive Director to develop and publish the steps of an informal process of
review that provides a forum for the CCA and the utility to understand the CCA’s
implementation plans and assures the CCA is able to comply with utility tariffs.
We expect the process to be collaborative and, if required, facilitated by
Commission experts. The process would be mandatory only at the request of
either the utility or the CCA and where the request is presented in writing with a
recitation of disputed items or areas of concern. The process would implicate no
approvails, either formal or informal, from the Commission. Where the CCA fails
to conform to approved utility tariffs, the utility may, in fact must, decline to
provide service to the CCA. If a utility refuses to facilitate the CCA’s initiation of
service, or declines to provide service to the CCA, it must inform the CCA of its
reasons in writing. If the CCA believes it or its customers have been improperly
refused utility service, whether before a CCA’s service is initiated or in a case
where the utility interrupts CCA services, the CCA may file a formal complaint
with the Commission, which may be litigated or mediated using our usual
procedures. We will direct each utility to include a description of this process in
its tariffs but we will not delay implementation of the Phase Il tariffs or the CCA
program generally while the informal process is being developed.

We will also direct our Executive Director to prepare and publish
instructions for CCAs and utilities which would include a timeline and describes
the procedures for submitting and certifying receipt of the Implementation Plan,
notice to customers, notice to CCAs of the appropriate CRS, and registration of

CCAs. Attachment D provides an illustrative timeline for such activity. The
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process and the timeline shall be consistent with the statute and with this order.
The CCA's registration packet shall include the CCA’s service agreement with
the underlying utility and evidence of insurance, self-insurance or a bond that will
cover such costs as potential re-entry fees, penalties for failing to meet
operational deadlines, and errors in forecasting.

The procedures we adopt are designed to comply with AB 117 and
facilitate a CCA’s program while protecting utility customers. They will require a
commitment by each utility and CCA to work cooperatively and in good faith. We
are also aware of the particular responsibility of the utilities that is imposed by
Section 366.2(c)(9), which requires the utility to “cooperate fully with any
community choice aggregators that investigate, pursue, or implement community
choice aggregation programs.” The failure of a utility to cooperate in good faith
with a CCA could cause the CCA or utility bundled customers to incur
unnecessary costs and create unnecessary customer confusion. In our role to
regulate the utilities that are the subject of this subsection, if we find that a utility
has failed to comply with Section 366.2(c)(9) or relevant Commission orders, we
retain authority to impose substantial penalties on the utility and cooperate in any
law suit that seeks material damages. Fortunately, at this point, we have no

reason to assume that our authority will be required in this regard.

V. Consumer Protection

The utilities and the CCAs disagree about the extent to which AB 117
requires or permits the Commission to regulate consumer protections. The
utilities interpret the statute broadly to require the Commission to promulgate a
number of rules and to take action if the CCA fails to provide promised benefits
to consumers, if rates are unexpectedly changed or where customers are
defrauded. They propose CCA customers should be able to file complaints at

the Commission and that CCAs be required to file annual reports. The utilities
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and ORA propose protections against “slamming” by CCAs, that is, the transfer
of a customer to the CCA without authority.

CCAs object to the utilities’ broad interpretation of the statute and argue
that the Commission has no jurisdiction over consumer complaint procedures,
and protections against slamming and fraud.

Discussion. Many of the issues we resolved our Phase 1 order and those
we address in this order are surely “consumer protection” in every sense of the
word. The CRS protects utility bundled customers from assuming the costs
incurred on behalf of CCA customers. The rates we set for CCAs are intended to
protect CCA customers and utility bundied customers from having to subsidize
each other. The operational requirements we order in utility tariffs protect CCA
and utility customers from compromises to the engineered electrical system and
the reliability of electrical service. As the statute requires, we establish
procedures for notifying customers of the CCA’s program and their options for
future electrical service.

On the other hand, we see a very limited role in other types of consumer
protections for reasons we have already discussed with regard to the jurisdiction
conferred by AB 117. Nothing in AB 117 suggests that we act as a forum to
negotiate or rule on disputes between CCAs and their customers. Many local
governments provide utility services and we have no evidence to suggest their
consumer protections are lacking. Section 394 exempts public agencies from
submitting to the Commission’s consumer complaint procedures, presumably
because they have their own. Section 366 explicitly exempts CCAs from
procuring a “positive written declaration” by the customer, a requirement for
private aggregators and direct access providers intended to prevent “slamming.”
Moreover, if we impose elaborate slamming protections on CCAs, we wonder

why the utilities should not be subjected to the same procedures.
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For these reasons, we do not intend to act as a forum for CCA customer
complaints and we assume CCA customers will have the same recourse for their
electricity services as they have for other utility services provided by local
agencies.

We agree with the utilities that we require certain types of information from
CCAs in our role to oversee the electric system generally, including resource
adequacy requirements, and there is no question of our authority to require
relevant information from CCAs. The CCAs do not object to filing annual reports
with certain types of information and we will direct them to provide such reports,
such as those they would provide to their own local oversight agencies or bodies.

Finally, the utilities have proposed that their tariffs serve as a resource for
CCA customers by specifying all program rules, including those over which we
may not have authority. We have stated our intent to use utility tariffs to govern
the relationship between CCAs and serving utilities. However, utility tariffs are
not the appropriate place to govern relationships between CCAs and their
customers. In general, utility tariffs may not regulate the activities of CCAs in
ways that are otherwise outside the scope of this Commission’s authority,

consistent with this order.

VI. Customer Notices (Utility Tariff Section H
and Section |)

Section 366.2 (c)(13) requires the CCA to send notices to prospective
customers so each customer is able to make informed decisions about whether
to take service by the CCA or “opt-out” of CCA service and remain as a utility
bundled customer. The law requires the CCA to send two notices before the
switch-over and two notices after the switch-over.

The utilities presented a standardized notice to customers that is similar to
the one the Commission requires ESPs to send direct access customers,

pursuant to D.98-03-072. Utilities express concerns that CCAs cannot be relied
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upon to provide good information to customers and should not have discretion to
create their own notices.

The CCAs propose that a CCA’s notice be reviewed and approved by the
Commission’s public advisor to assure the notice is adequate and accurate.
CCAs and King’s River oppose the utilities’ proposal to oversee the CCA’s
notices in any way. The CEC comments the list of items the utilities would
include in the CCA’s billing notice would confuse and overwhelm customers.
Local Power advocates in favor of the Commission requiring the utilities to
include CCA notices in utility bills.

Discussion. Section 366.2(c) (13) requires the CCA to notify customers
of its plans to provide service and the customer’s option to remain with the utility
as a bundled customer. It also permits the Commission to order the utility to mail

the notices, at cost, in regular monthly bills.

With regard to the type of information to be provided to customers in the
notices, we have no reason to assume an agency of local government is
incapable of complying with the statute and providing reasonable notice to
potential customers. We appreciate the CCAs’ willingness to work with our
Public Advisor whose expertise in this area will help assure the notices are clear,
complete and easy to understand.

We also direct the utilities to include in their tariffs a cost-based service
that permits CCAs to include their customer notices in utility bills or, at the CCA’s
option, a similar mailing. We order these billings services because they may
provide more efficient ways to notify customers than requiring the CCAs to mail
notices separately. Because AB 117, a state statute, permits the Commission to
require this service to CCAs, we do not address the relevance of the US
Supreme Court’s decision in PG&E Co v. PUC (475 US 1, 1986), which found
that PG&E did not have to permit a third party to use the “empty space” in

PG&E’s monthly bills. Suffice to say, the information in CCA notices would

-20 -

SB GT&S 0000175



R.03-10-003 ALJ/KLM/jva

directly affect PG&E’s services to existing customers, would be a communication
of a government agency, and would be reimbursed at cost, all of which
distinguish the circumstances here from those presented to the Court in the
PG&E v. PUC case. The information in the customer notices shall be limited to
that required by Section 336.2(c)(13)(A).

We adopt the CCA’s proposed tariff language that provides that the
customer would become a CCA customer if the customer notice were to be
returned to the utility unopened. AB 117 requires that every customer be served
by the CCA unless the customer opts-out of the CCA’s service. Because an
unopened letter is not a proxy for a customer’s opting out of CCA service, the
customer must be assigned to the CCA. The customer will subsequently receive
effective notice of his assignment to the CCA in the bill and may choose to opt
out at a later date.

We also direct the utilities to provide a tariffed service, at cost, that
permits the CCA to notify customers of their opt-out-options.

Further, we reject the utilities’ proposal that customers with commodity
contracts must opt-in to be served by the CCA. Section 366.2(c)(2) states clearly
that “If no negative declaration is made by a customer, that customer shall be
served through the community choice aggregator program.” The statute makes
no exception for customers with commodity contracts. The utilities must
therefore cut-over such customers to be served by the CCA unless those
customers have provided a declaration stating a wish to remain with the utility.
Customers with contracts that provide for penalties for failure to fulfill the contract
terms would be subject to those penalties if they fail to opt-out of service with the
CCA. We encourage the utility and the CCA to inform such customers of the
potential contractual impacts of taking service from the CCA.

Finally, we share the concerns of TURN and the CCAs that there is little if

any benefit from permitting a battle for market share between CCAs and utilities.
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Of course, we expect utilities to answer questions about their own rates and
services and the process by which utilities will cut-over customers to the CCA.
However, if they provide affirmatively contact customers in efforts to retain them
or otherwise engage in actively marketing services, they should conduct those
activities at shareholder expense. We d not believe utility ratepayers should be

forced to support such marketing.

VII. CRS Vintaging

In the Phase 1 order, D.04-12-046, we stated our preference for
“vintaging” the CRS. The term as we use it here refers to a policy under which
the CRS is calculated separately for each generation of CCA thereby reflecting
the specific liabilities associated with the customers of each CCA according to
the date the utility ceases to procure power for CCA customers.

DWR informally presented a method for vintaging the CRS, which the
parties appear to endorse. It would preclude cost-shifting by assuring that a
CCA'’s customers pay for costs incurred on their behalf but not the costs of other
CCA customers.

The utilities support the concept of vintaging and specifically propose the
following:

(1) Calculating the CRS as proposed by DWR/Navigant, which
determines the difference between the hourly average cost
of power in the utility’s procurement portfolio and the market
price;

(2) The CRS should be calculated every year but only once a
year and assigned to the CCA’s customers according to
the date of initial service by the CCA or according to the
terms of the commitment the CCA makes to the utility;

(3) Phase-ins should be completed within the first year, or
CCA customers should be responsible for utility power
liabilities until the phase-in is complete;

(4) Each CRS should be calculated each year in the DWR
revenue requirement proceeding;

-22 -

SB GT&S 0000177



R.03-10-003 ALJ/KLM/jva

(5) Each CRS should be trued-up according to actual costs
incurred two years prior, as information becomes
available;

(6) The CRS should include the costs of (a) “resource
adequacy,” even if those costs were incurred after the
CCA’s initiation of service because the utilities have a
duty to serve; (b) the above-market costs of power
contract obligations required by the state, such as
qualifying facility (QF) contracts, even if they were
incurred after the CCA initiates service; (c) a share of the
costs of power purchase contracts incurred to maintain
transmission system reliability that are not recoverable
through rates adopted by the Federal Energy Regulatory
Commission (FERC).

(7) CCAs must comply with Commission requirements as a
condition of receiving a vintaged CRS.

ORA generally supports the utilities’ vintaging proposals.

CCAs support vintaging but object to some of the utilities’ related
proposals. They strongly oppose the inclusion of any additional costs in the
CRS, such as QF contract costs or resource adequacy costs. They also strongly
oppose any limits on phase-ins, especially in cases where the phase-in would
reduce costs for the utilities and/or the CCA. Finally, they oppose the inclusion
of Renewable Portfolio Standard (RPS) contracts in the calculation of the CRS,
arguing that they are already liable for RPS costs. TURN agrees with the CCAs
that including RPS contracts in the CRS would result in an “inequitable
commingling of utility and CCA RPS procurement.”

Discussion. The purpose of CRS vintaging is to assure that a CCA’s
customers assume liability for stranded costs associated with power procured for
them but not for those costs incurred on behalf of other CCA customers. The
differing liabilities between CCAs would occur where CCAs initiate service of

different dates or, more likely, commit to different in-service dates.
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We adopt the DWR’s method for calculating the CRS, which is based on
the difference between the hourly average cost of power in the utility’s
procurement portfolio and the market price, and consistent with our decision in
Phase 1 of this proceeding. No party objected to this methodology and many are
now very familiar with it. We appreciate DWR’s assistance with this effort. As
the utilities propose, a forecast using the DWR method would be adopted once a
year in the proceeding used to develop DWR’s revenue requirement, and then
trued-up for the period two years prior as information about actual costs
becomes available.

DWR observes that in R.02-01-011, the Commission is reconsidering the
methodology for calculating the CRS as it applies to direct access and departing
load. It recommends we state our intent to conform the CCA to whatever is
adopted in that proceeding following the efforts of a working group to improve
accounting of financial losses. We generally agree that the technical work in
R.02-01-011 should be applied to CCAs to the extent it would reflect utility losses
associated with CCA load migration. Section 1708 requires notice and
opportunity to be heard prior to modify as a Commission order. We must,
therefore first consider the matter formally as it applies to CCAs and intend to do
so following a decision in R.02-01-011.

We do not agree with TURN and the CCAs that utility RPS contract costs
should be excluded from the CRS. TURN and the CCAs suggest that since
CCAs will not get any credit for utility RPS liabilities when they turn out to be
priced below market, CCA customers should not have to pay for those liabilities
when they are priced above market. While we recognize that CCAs will not get
the benefit of utility RPS costs that are below market, this circumstance does not
distinguish RPS costs from any other costs included in the CRS. The statute
requires that we set the CRS so as to make bundled customers indifferent to the

CCA's offering of service. Excusing CCA customers from RPS liabilities incurred
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originally on their behalf would force utility customers to make up the difference
in violation of AB 117. For these reasons, we direct the utilities to include
stranded RPS costs in the CRS calculation.

The CRS shall not be increased to account for cost increases associated
with QF contracts that the utilities renew once the CCA is offering service. QF
contract renewals should account for the load reduction associated with CCA
operations, consistent with AB 117, which relieves CCA’s utility power purchase
liabilities incurred after the CCA initiates service.

The utilities also propose strict limitations on phase-in of CCA customers.
We addressed the issue of phase-ins in D.04-12-049 where we stated,

the barrier to a pilot program or phase-in would not be the law

but the possible additional costs of administering the cut-over of

customers from the utilities to the CCAs that might occur, for

example, as a result of differing load profiles and shifting

procurement requirements, as ORA suggests. PG&E proposes

a limited phase-in that might actually mitigate costs. We direct

the utilities to propose tariffs that offer a phase-in at rates and

charges that would recover such costs, consistent with other

portions of this order addressing implementation and

transaction costs. Their tariffs should permit the utilities to

negotiate with the CCA to phase-in the CCA’s program in ways

that promote cost-savings, as PG&E suggests, and the

associated cost savings should be reflected in the negotiated
outcomes. (D.04-12-046.)

The utilities appear to have ignored the spirit if not the letter of this
language on the subject of phase-ins. Instead of proposing ways to minimize
costs, their tariff proposal permits them to charge unspecified rates for phase-ins.
The tariff proposal also fails to recognize our view that the statute does not
restrict phase-ins because it requires that all customers be cut-over within a year.
As we stated in D.04-12-046, the statute does not restrict phase-ins in any way,
including those applicable to residential customers. Accordingly, the utilities’

tariffs may not include any language limiting phase-ins. The tariffs should specify
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the reasonable costs of phase-ins and each utility’s obligation to cooperate with
CCAs to cut-over groups of customers in ways that minimize utility and CCA
costs.

The utilities propose that if they are required to take on the responsibility of
assuring resource adequacy for CCA customers, CCA customers assume the
associated cost. D.05-10-042 found that CCAs will be subject to annual
resource adequacy requirements and will be subject to penalties for failure to
meet those requirements. The CRS should therefore include no costs related to
resource adequacy other than those that may have been incurred on behalf of
CCA customers before the date specified in a binding notice of intent, or the date
customers are actually cut-over to CCA service.

We do not understand the significance of the utilities' proposal to make the
CCA's compliance with Commission rules a condition of paying a CRS that
reflects the CCA's liabilities. We interpret AB 117 to require us to develop a CRS
for each CCA that avoids cost-shifting and we expect CCAs to comply with
Commission rules. We find no reason to make the CCA’s compliance with
Commission rules a condition of paying a CRS that reflects CCA liabilities.

Finally, consistent with AB 117 and our view that CCA customers pay for
those power purchase liabilities that we incurred on their behalf, we find that the
customers of a CCA that has phased in its program would be charged a CRS
according to the date of those customers’ phase-in. To apply the CRS of the last
phased-in year to all customers, as the utilities suggest, could subject existing
CCA customers to new liabilities or require ratepayers to assume liabilities
incurred on behalf of CCA customers, contrary to AB 117’s prohibition against

such cost shifting.

VIil. Open Season
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The most controversial issue in this phase of the proceeding is the process
for planning a CCA's cut-over and how to determine at what point the serving
utility's power purchase liabilities will no longer be included in the CRS. The
primary objectives of this process are to mitigate costs incurred by CCAs and the
serving utilities and to provide a mechanism for coordinating a CCA's cutover.
Our Phase 1 order, D.04-12-046, found that an open season would limit the
CCA's liabilities for utility power purchases and provide information upon which
the utility could rely about when to stop purchasing power for future CCA
customers. The dispute is over the details of this commitment.

The utilities propose that in order to be relieved of prospective power
purchase liabilities, the CCA must make a binding commitment to a five-year
forecast of the CCA's load as of a date certain. This commitment would be made
during an open season period between January 1 and February 15 of each year.
The utilities would also require a Commission decision directing the utility to stop
procuring load for the CCA's customer, arguing that this decision is needed to
provide assurance to the utility that its procurement decisions would not be
second-guessed at a later time. The CCA's five-year forecast could be modified
during each year's open season without penalty. CCAs would be forgiven
forecast errors within ten percent of the forecasted amounts to recognize the
difficulty of estimating the load of customers deciding to remain with the utility.
Forecasting errors outside of this deadband would be subject to penalties.

CCAs object to the utilities' proposal because it imposes forecasting
liability on the CCA for utility load. The CCAs argue the resource adequacy
forecasting process adopted in D.04-10-035 anticipates a forecasting and power
purchase planning process that obviates the need for the duplicative and punitive
process the utilities propose as part of the open season. CCAs believe the utility
proposal would make CCAs liable for forecasting errors even in cases where the

utility actions were the cause of the CCAs’ nonperformance.
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TURN and CCSF proposed an open season process that provides
(1) a specific cut over date for commencement of CCA service; (2) a list of the
customer classes the CCA will offer service to; and (3) a cooperative load
forecasting process. CCAs would be subject to fees only in the event that they
failed to accept the transfer of customers on the specified date. The fees would
be equal to the incremental cost to the utility of continuing to serve the
customers.

Local Power objects to the concept of an open season generally. It argues
that an open season unreasonably requires the CCA to assume risk. It argues
that AB 117 requires the CCA to initiate service within 30 days of the date it signs
a contract with the utility and that the open season creates a circumstance which
is almost impossible for the CCA to accommodate.

Discussion. As a preamble to our discussion, we refer to D.04-12-048,
which we issued in the long-term procurement proceeding the same day we

issued the Phase 1 decision in this proceeding, and which states:

A CCA may execute a binding notice of intent with a
commitment to a target date, at which the CCA is responsible
for its own energy procurement and resource adequacy. If the
CCA does so0, its customer will not be responsible for stranded
costs of any utility commitments entered into after the agreed
upon date. However, if the CCA does not meet the target date,
it will be liable for any incremental costs that the utility incurs in
excess of its average portfolio cost to serve the load that the
CCA is not able to serve. (Finding of Fact 29, D.04-12-048.)

The objective of a binding notice of intent is to transfer liability for customer
power purchases from the utility to the CCA according to a specified date and in
so doing minimize the liabilities of all customers for stranded costs associated
with power purchase commitments. While this latter objective sounds simple, its
accomplishment may not be, given the many variables and contingencies
inherent in the open season process.
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The utilities propose a voluntary annual open season at which time CCAs
would make that binding commitment. It would occur between January 1 and
March 1 (or February 15, depending on the available date of the California
Energy Commission’s resource adequacy load forecast) and appears to require
a standard format that would apply to all CCAs equally. We agree with the
utilities that the open season provides a reasonable procedure for getting CCA
binding commitments and we agree that they are necessary in order for the CCA
to be assured of limiting its liability for utility power purchases.

We do not agree with Local Power and CCSF that the filing of an
implementation plan or the creation of the CCA must automatically trigger
changes in utility procurement practices. In some cases, the utility may be able
to modify procurement strategies without imposing additional cost or risk on utility
customers. As the utilities observe, however, if the CCA never initiates service,
changes in procurement in other cases may ultimately be costly to utility
customers. To the extent the CCA is willing to make a commitment, even
tentatively, there may be ways to mitigate procurement costs. For example the
CCA and the utility may enter into a preliminary agreement whereby the CCA
assumes some liability for changes in power purchase strategies in exchange for
relief from other risks. In all cases, the utility must reasonably manage
procurement consistent with Section 366.2, which provides that CCAs must
assume only the "net unavoidable costs" of utility power procurement. While we
recognize the uncertainties the utilities face in trying to forecast load loss prior to
receiving a CCA's binding commitment, we also believe the utility should take
reasonable steps to plan for that contingency, for example, by reducing long-term
commitments until a CCA's plans are assured. In any case, the uncertainties of
procurement planning are not novel and are addressed in considerable depth in
proceedings relating to utility procurement plans and in accordance with other

law.

-29 -

SB GT&S 0000184



R.03-10-003 ALJ/KLM/jva

We do not believe that AB 117 limits the Commission’s discretion to adopt
a process for a binding commitment between the utility and the CCA, as Local
Power suggests. The statute certainly anticipates the Commission’s adoption of
the administrative elements of the program that are responsible and practical.
An open season and the requirement for a binding commitment are reasonable
tools for implementing the statute and recognize several elements of the statute
designed to facilitate CCA operations while protecting utility customers. The
binding commitment is a reasonable way to balance the interests of the utilities
and the CCAs with regard to the parties’ mutual understanding and the
limitations on their respective liabilities. If a utility and a CCA are able to develop
an agreement that is tailored to the more specific circumstances at hand, so
much the better. With all of this in mind, we concur with the utilities and TURN
that a CCA that declines to participate in the open season is liable for any power
commitments made on behalf of its customers up to the date the CCA begins
operations. An exception to this rule would be where the utility and the CCA can
craft a binding commitment outside the open season that is tailored to the CCA’s
circumstances.

Although we adopt the utility open season proposal in concept, some of its
details require modification. Specifically, we reject that portion of the proposal
would require CCAs to assume the risk of utility load forecasts for five years,
which would be required under the utilities’ proposal for the CCA to pay for any
variations from forecasts for the departing load of CCA customers. This proposal
effectively requires the CCA assume liability for utility forecasts, a risk that is
properly the utility’s. Currently, the utilities have information about the number
and type of customers they serve and they forecast demand accordingly and, by
all accounts, well. The utilities are adept at forecasting customer load because
they have historic customer information and technical resources. The utilities

routinely modify system load forecasts when they gain or lose customers, in light
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of changing usage patterns and other circumstances. The departure of CCA
customers from a utility's system is no different from any other change in system
load the utility may experience except that the lost load may be larger. When a
group of customers transfers from the utility to the CCA, the utility still has the
information and expertise it requires to forecast the change in its system load.
The utility should assume responsibility for the final forecast of its total load, just
as it assumes that responsibility today. Under this policy, the CCA retains
responsibility to forecast its own load and assumes all risk and costs where the
forecast and demand vary for its own customers.

Although we reject the utilities’ proposed requirement that CCA’s assume
risk for five years of forecasting departed load, we recognize the need and
opportunity to minimize the risk of forecasting that is imposed on utility
customers. TURN'’s proposal for a collaborative forecasting process appears to
be a reasonable compromise with some modifications. TURN would require the
CCA and the utility to work together to determine the load that would be
transferred to the CCA. We understand the utilities’ concerns that the
collaborative forecasting process may not provide strong incentives for the CCA
to work with the utility on developing a reasonable forecast. For that reason, the
open season rules should require the CCA to disclose which portion of each
class of customers would be subject to a cut-over. As the utilities propose, the
open season rules should also require the CCA to provide all relevant
information about the number of customers to be cut-over, the rates, rate design
and special contracts to facilitate forecasting. All of this information would be
provided to the utility confidentially and, at the option of the CCA, subject to a
nondisclosure agreement. As the utilities propose, where a CCA initiates service
before or aft