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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Integrate and Refine 
Procurement Policies and Consider Long-Term 
Procurement Plans.

Rulemaking 10-05-006 
(Filed May 6, 2010)

COMMENTS OF THE INDEPENDENT ENERGY PRODUCERS ASSOCIATION ON
THE PRELIMINARY SCOPING MEMO

In accordance with the Order instituting this rulemaking, the Independent Energy

Producers Association (IEP) submits its comments on the Preliminary Scoping Memo and

Schedule for this proceeding.

I. INTRODUCTION

This proceeding provides parties with the first opportunity to address procurement

issues, especially policy issues, in three years. The Preliminary Scoping Memo identifies many

of the issues that need to be considered in this proceeding, and IEP will accordingly limit its

comments to an identification of additional issues or questions that deserve consideration and

resolution by the Commission in this proceeding.

II. TRACK I AND TRACK II

The Preliminary Scoping Memo proposes separate consideration of the

systemwide resources needed to meet all of the load located within the service territories of the

investor-owned utilities (IOUs), including direct access (DA) and community choice aggregation

(CCA) loads not served by the IOUs. Clearly distinguishing this system resource plan (Track I)

from the procurement plan (Track II) for resources needed to meet the bundled load of the IOUs

will help eliminate some of the confusion between these two different plans that complicated the
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2006 long-term procurement plan (LTPP) proceeding.

However, the Preliminary Scoping Memo includes an assumption that Track I

should focus only on the Commission-jurisdictional need for new resources to meet system or

local resource adequacy requirements. In IEP’s view, this assumption oversimplifies the analysis

that should be performed and fails to ask key questions, leading to a result that could have

several unintended consequences, including higher procurement costs for ratepayers. Track I

should proceed methodically to consider several questions for the 10-year period covered in this

proceeding:

ffi What is the forecasted demand in the IOU’s service territory, including the

load of IOU customers, DA, and CCA?

ffi What is the level of committed existing resources, including generation

resources owned by IOUs, Energy Service Providers (ESPs), or CCAs,

generation resources contracted for by IOUs, ESPs, or CCAs, demand

response, and energy efficiency?

ffi What is the level of existing resources that are uncommitted for all or a part of

the forecast period?

ffi What is the capacity of existing resources that will retire during the forecast

period?

By focusing only on the need for new resources in Track I, the Preliminary

Scoping Memo appears to make the unsupported assumptions that (1) existing but uncommitted

resources will continue to operate and (2) retirement decisions will not be affected by

procurement opportunities. What Track I should recognize and account for is that uncommitted

resources can and should compete with proposed new resources to fill system needs. System
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needs can be met by retaining existing resources in operation, not just by adding new resources.

If the selection of a new 250 MW resource results in the premature retirement of a less expensive

existing 250 MW resource, the net result is not additional capacity, only higher costs for

ratepayers.

The development of the Track I resource plan must consider the contribution that

existing resources can make toward meeting forecasted demand. But uncommitted existing

plants will be able to make that contribution only if they have a reasonable opportunity to secure

the revenues needed to cover their costs. Put differently, the line between uncommitted existing

plants and retirements is a fluid one, and individual units will move back and forth across that

line depending on whether they have a reasonable prospect of recovering revenues that cover the

cost of continuing in operation.

To ensure that viable existing plants are not prematurely forced into retirement,

any procurement authorized to meet forecasted system need should be open to new and existing

resources. Retaining existing plants that can compete economically with new generation will

result in a more efficient and less expensive resource plan with less environmental impact.

Categorically excluding existing plants from bidding in a solicitation to meet system needs will

result in the unnecessary premature retirement of plants that can offer many more years of low-

cost service.

III. TRACK III—POLICY ISSUES

Some of the policy issues that are designated for resolution in Track III are of

particular interest to IEP, and IEP offers the following comments on these policy issues.

A. Once-Through Cooling

The Preliminary Scoping Memo properly includes issues related to the restrictions

on use of once-through cooling (OTC) for power plants. The treatment of OTC plants can
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largely be resolved by allowing them the option of competing with new generation resources to

meet the system need identified in Track I, as discussed above. Confronted with restrictions on

OTC, existing plants that rely on OTC will either retire or make the additional investments

required to operate in compliance with those restrictions. Plants that choose to make those

investments should be provided a fair opportunity to compete for contracts to meet the needs

identified in the Track I resource plans and Track II procurement plans.

In the last LTPP proceeding, the IOUs and the Commission assumed that

essentially all plants relying on OTC would be retired on a precipitous schedule. That

assumption was simplistic and failed to consider the possibility that some OTC plants could

make economic investments that allow them to remain in operation. As the regulations relating

to OTC have developed, some plants have retired or are planning to retire, while others are

finding ways to comply with the OTC requirements and continue operating. For those plants that

plan to retire, this proceeding should examine the effect of those retirements on reliability,

especially local area reliability, and whether existing incentives are sufficient to allow for an

orderly replacement of that retired capacity. For those plants that plan to continue in operation,

this proceeding should ensure that they have a fair chance of competing for power purchase

agreements (PPAs) in open and transparent competitive solicitations and are not arbitrarily

excluded from participating in a solicitation.

Refinements to Bid EvaluationB.

IEP agrees with the Preliminary Scoping Memo’s recognition of the need to

“ensure that the bid evaluation process is fair, just and reasonable, and include the need to

determine whether and how bid criteria can be developed to improve head-to-head comparisons

of UOG [utility-owned generation] and IPP bids.” IEP urges the Commission to give this issue

high priority. IEP raised the need for a fair and transparent bid evaluation methodology in the
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last LTPP proceeding, and although the Commission acknowledged this issue, it was relegated to

Phase II and never addressed. In the meantime, in the absence of the Commission’s action, this

issue has arisen repeatedly whenever UOG projects have been proposed, e.g., Gateway, Colusa,

UOG photovoltaic projects, Oakley.

In addition to the issues listed in the Preliminary Scoping Memo, IEP offers the

following points for the Commission’s consideration:

ffi The methodology often used to compare bids for commitments of different

durations is flawed, particularly when the comparison is between UOG units

with an assumed useful life of 30 years and a PPA with a ten-year term. A

comparison of commitments of different durations requires that the alternative

be completely specified. In the example of a comparison between a 30-year

UOG commitment and a ten-year PPA, the analysis must identify what steps

the utility would take to meet the 30-year need the UOG is intended to fill if

the utility instead chose the ten-year PPA; in other words, how would the 30-

year need be met for the 20 years after the PPA expires? Unless the options

for the additional 20 years are identified and quantified, the comparison will

be distorted.

ffi A related point is that a independent power producer with a ten-year PPA is

forced to recover all of its capital costs in the first ten years of the plant’s

operation because, unlike the regulatory treatment of UOG, the current market

structure does not provide a mechanism for recovering capital costs in the

latter two-thirds of the plant’s useful life. To remedy this disparity, the

Commission should consider offering longer-term PPAs, allowing existing
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units to bid in competitive solicitations to meet system need, or increasing the

payments for Resource Adequacy capacity to reflect the true cost of capacity.

At a minimum, in comparisons between PPAs and UOGs, the Commission

should recognize that PPAs provide the significant benefit of supplying

energy to the market (and to ratepayers) in years 11-30 at prices that do not

include recover of capital costs.

ffi Comparisons that are determined by assumptions about the later years of the

commitment, i.e., years 11-30, must be examined closely and critically. Key

assumptions about conditions in these later years, e.g., that prices in available

markets will converge on the cost of building new generation (despite policies

with the intended or unintended effect of keeping market prices low) can

greatly distort the comparison.

ffi The bid evaluation process and methodologies must be much more open and

transparent. While the Procurement Review Groups and Independent

Evaluators have provided a useful check on the utilities’ procurement

activities, they have not focused on the potential flaws in the IOUs’ analyses

and comparison methodologies. The recent Replacement Proposed Decision

in the application of Pacific Gas and Electric Company (PG&E) for approval

of the results of its 2008 Long-Term Request for Offers (A.09-09-021), for

example, revealed that PG&E’s evaluation process relies on weightings of bid

evaluation criteria that greatly undervalue certain criteria and presumably

overvalue others, and that some projects with lower aggregate scores were
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shortlisted while higher-scoring projects were not.1 Those weightings and

decisions, however, have never been discussed or validated in any public

setting, casting doubt over the entire procurement process. In fact, the

Replacement Proposed Decision includes a finding that “PG&E made some

decisions at key junctures in the RFO process that may have dictated the

outcome of the process, for which it provided no explanation of, nor 

rationale.”2 While the Commission has not yet decided whether to adopt the

Revised Proposed Decision, these proposed findings appear to confirm that at

least PG&E’s evaluation process operates far differently from what has been

presented in public information.

ffi The UOG-PPA comparison should reflect all of the costs of developing,

permitting, constructing, and operating a generating unit. The Scoping Ruling

mentions some of these costs, including bid development and greenhouse gas

(GHG) compliance costs, but a fair evaluation should include other areas

where ratepayers directly or indirectly subsidize UOG for costs that must be

reflected in the bid of a PPA. A failure to recognize and properly value these

costs will tilt the bid evaluation and comparison in favor of UOG projects.

C. Confidentiality Issues

The Preliminary Scoping Memo states that issues related to confidentiality will be

addressed in R.05-06-040, where the Commission has considered confidentiality issues in the

procurement context. Because the Commission’s confidentiality rules were created to apply in

Replacement Proposed Decision, A.09-09-021, pp. 17, 49 (Finding of Fact No. 7). 
2 Replacement Proposed Decision, p. 49 (Finding of Fact No. 6).
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the procurement context, however, it is impossible to consider procurement without confronting

confidentiality issues. For example, as the discussion above illustrates, IEP believes that the

Commission’s procurement proceeding should be as transparent as possible. Transparency is

limited by confidentiality, and IEP and others must be permitted to explain how the

confidentiality rules make transparency impossible.

Moreover, excessive claims of confidentiality have prevented an open discussion

of key issues in the procurement proceeding. IEP and others got a glimpse behind the shroud of

confidentiality when the Replacement Proposed Decision was issued in A.09-09-021, mentioned

above. Although IEP has participated extensively in the last two LTPPs, IEP learned for the first

time in the Replacement Proposed Decision that PG&E relies on weightings of bid evaluation

criteria that greatly undervalue certain criteria and presumably overvalue others, and that some 

projects with lower aggregate scores were shortlisted while higher-scoring projects were not.3

The Preliminary Scoping Memo properly identifies refinements to bid evaluation in competitive

solicitations as one of the issues in this proceeding, and IEP and others should be able to follow

up on the revelations of the Replacement Proposed Decision in this proceeding without

confronting excessive claims of confidentiality.

IEP also cautions that long-term planning assumptions are based on forecasts that

have little validity after two to three years. As IEP pointed out in the confidentiality proceeding,

To be blunt, a forecast would have to be exceptionally accurate to 
justify protection for more than three years. Did the utilities’ 
forecasts of gas prices in 2002 accurately predict the increases we 
have seen since then? We may never know, because the forecasts 
are confidential, but few three-year-old forecasts have value for 
being anything more than an historical curiosity. Even for 
variables that are more stable than the price of natural gas, such as 
load growth, utilities and others were surprised in the last few

3 Replacement Proposed Decision, A.09-09-021, pp. 17, 49 (Finding of Fact No. 7).
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years by increases in load growth resulting from a more vigorous 
economy.

The point is simply this: forecasts lose their value as time passes, 
because events never quite turn out as expected.4

This statement, presented in February 2006, demonstrates how quickly forecasts and

fundamental assumptions about the future can change. Since that time, gas price forecasts have

declined again, and the recent recession appears to have put a damper on load growth, even when

the effects of cool summers are taken into account.

For these reasons, the Commission ensure that any claims of confidentiality are

consistent with the decisions issued in R.05-06-040. In particular, the Commission should

require the IOUs to be forthcoming about their bid evaluation practices and be extremely

skeptical of any claims that confidential treatment of long-term forecasts beyond two or three

years is necessary. One of the critical effects of a lack of transparency in planning is that it limits

the ability of non-utility competitive suppliers to take the important early steps of planning,

procuring, siting, and permitting resources to meet California’s needs. Ultimately, this inability

to take these crucial early steps leads to higher development costs, which means that consumers

risk paying more than should be necessary to meet their grid reliability and resource policy

needs.

The Need for Realistic ForecastsD.

Resource planning in California has long been plagued by forecasts that are

colored to reflect certain policy choices. That is, forecasts may tend to incorporate the hoped-for

result of a particular policy, regardless of whether that result is likely to occur in the real world.

One of the primary risks associated with resource planning is that an IOU will underestimate its

4 Opening Brief of the Independent Energy Producers Association, R.05-06-040, Feb. 6, 2006, 
pp. 33-34.

-9-

SB GT&S 0009158



need (residual net short or RNS), leading to pre-emptive action to obtain additional resources

when demand rises more quickly than expected. This pre-emptive action typically bypasses the

competitive processes that the Commission has carefully established and frequently leads to the

development of UOG without any competitive process to determine if less-expensive solutions

are available. This risk can arise from overoptimistic forecasts of energy efficiency and demand

response or from a failure to recognize demand growth trends, among other factors.

The risk of underestimating need arises in large part because the procurement

process lacks transparency. Greater transparency would allow market participants to identify

where the gaps in the resource planning process exist and to take steps to fill the gaps by

anticipating future need.

Priority for Addressing IssuesE.

The Scoping Ruling invites parties to comment on which issues must be resolved

before the initiation of Phase II. From IEP’s perspective, the issues related to bid evaluation and

the comparison between UOG and PPAs deserve high priority. These issues should have been

addressed long ago, and they should be addressed and resolved before the initiation of any

procurement process that might include proposals for UOG projects. The question of the

treatment of OTC plants and their replacements clearly must be resolved before a bundled (or

system) procurement plan is adopted.

IV. CONCLUSION

IEP appreciates the chance to present these comments for the Commission’s

consideration. IEP urges the Commission to carefully consider the issues IEP has identified in

these comments, particularly the issues relating to the comparisons between UOG and PPAs with

independent power producers. Over the last three years, while the Commission has deferred its

resolution of these comparison issues, the IOUs have proposed and received approval for several
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large UOG facilities, and the Commission’s inaction has left ratepayers and potential developers

of new generation with significant doubts about whether the best, least-cost projects were

selected. IEP looks forward to the opportunity to represent the perspectives of independent

generators on these and other issues in this proceeding.

Respectfully submitted this 4th day of June, 2010 at San Francisco, California.

GOODIN, MACBRIDE, SQUERI, 
DAY & LAMPREY, LLP
Brian T. Cragg
505 Sansome Street, Suite 900 
San Francisco, California 94111 
Telephone:
Facsimile:

(415) 392-7900 
(415) 398-4321

/s/ Brian T. CraggBy
Brian T. Cragg

Attorneys for the Independent Energy 
Producers Association

2970/024/Xl 19584. v3
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jjg@eslawfirm.com

Keith D White 
kwh@cpuc.ca.gov

GREG BASS
GBass@SempraSolutions.com

JOHNW. LESLIE, ESQ. 
jleslie@luce.com

LISA A. COTTLE 
lcottle@winston.com

GALEN BARBOSE 
glbarbose@lbl.gov

Jaclyn Marks 
jm3@cpuc.ca.gov

ALEXIS K. WODTKE 
lex@consumercal.org

GLORIA BRITTON 
GloriaB@anzaelectric.org

JESSICA NELSON 
jnelson@psrec.coop

DON LIDDELL 
liddell@energyattorney.com

GREGG MORRIS 
gmorris@emf.net

JORDAN A. WHITE 
jordan.white@pacificorp.com

LORRAINE A. PASKETT 
LPaskett@Firstsolar.com

GWENNETH O'HARA 
gohara@calplg.com

JOSE CARMONA 
jose@ceert.org

Lana Tran 
ltt@cpuc.ca.gov

GRETCHEN SCHOTT 
gschott@rrienergy.com

J. JOSHUA DAVIDSON 
joshdavidson@dwt.com

LISAG. URICK 
LUrick@SempraUtilities.com

GEORGE ZAHARIUDAKIS 
GxZ5@pge.com

JOY A. WARREN 
joyw@mid.org

LONW. HOUSE, PH.D 
lwhouse@innercite.com

JOHN A. PACHECO 
JPacheco@SempraUtilities.com

JOEL M. HVIDSTEN 
hvidstenj@kindermorgan.com

LAURA WISLAND 
lwisland@ucsusa.org

JUDITH SANDERS 
jsanders@caiso.com

HUGH YAO
HYao@SempraUtilities.com

MARYBELLE ANG 
mang@turn.org

Joyce Steingass 
jws@cpuc.ca.gov

INGER GOODMAN 
igoodman@commerceenergy.com

MARCEL HAWIGER 
marcel@turn.org

KAREN LINDH 
karen@klindh.com

JOHN KOTOWSKI 
jak@gepllc.com

MARCIE MILNER 
marcie.milner@shell.com

L. JAN REID 
janreid@coastecon.com

Kevin R. Dudney 
kd1@cpuc.ca.gov

MARTIN HOMEC 
martinhomec@gmail.com
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MARY LYNCH
mary.lynoh@constellation.com

MRW & ASSOCIATES, LLC 
mrw@mrwassoc.com

ROBERT GEX 
robertgex@dwt.com

MARY C.HOFFMAN 
mary@solutionsforutilities.com

MONA TIERNEY-LLOYD 
mtierney-lloyd@enernoc.com

PETER O'BRIEN 
rps-ca@coolearthsolar.com

MATTHEW FREEDMAN 
matthew@turn.org

Matthew Tisdale 
mwt@cpuc.ca.gov

REED V. SCHMIDT 
rschmidt@bartlewells.com

Michael Colvin 
mc3@cpuc.ca.gov

MARK W. ZIMMERMANN 
MWZ1@pge.com

C. SUSIE BERLIN 
sberlin@mccarthylaw.com

Matthew Crosby 
mc4@cpuc.ca.gov

MICHAEL A. YUFFEE 
myuffee@mwe.com

Susannah Churchill 
sd@cpuc.ca.gov

MEGHAN K. COX 
mcox@calplg.com

Noel Obiora 
nao@cpuc.ca.gov

SETH D. HILTON 
sdhilton@stoel.com

MARC D. JOSEPH 
mdjoseph@adamsbroadwell.com

NORA SHERIFF 
nes@a-klaw.com

SEAN P. BEATTY 
Sean.Beatty@mirant.com

MELISSA DORN 
mdorn@mwe.com

NOAH LONG 
nlong@nrdc.org

Simon Baker 
seb@cpuc.ca.gov

MICHEL PETER FLORIO 
mflorio@turn.org

Nika Rogers 
nlr@cpuc.ca.gov

SHARON FIROOZ 
sfi rooz@fi rstwi nd. com

MELANIE GILLETTE 
mgillette@enernoc.com

NORMAN A. PEDERSEN, ESQ. 
npedersen@hanmor.com

SHAWN COX
shawn_cox@kindermorgan.com

MICHAEL E. BOYD 
michaelboyd@sbcglobal.net

NANCY RADER 
nrader@calwea.org

Steven K. Haine 
shi@cpuc.ca.gov

MICHAEL D. MONTOYA 
mike.montoya@sce.com

Nathaniel Skinner 
nws@cpuc.ca.gov

Peter Skala 
ska@cpuc.ca.gov

MICHAELJASKE 
mjaske@energy.state.ca.us

PHILLIP MULLER 
philm@scdenergy.com

Sepideh Khosrowjah 
skh@cpuc.ca.gov

Matthew Deal 
mjd@cpuc.ca.gov

PETER MILLER 
pmiller@nrdc.org

SEEMA SRINIVASAN 
sls@a-klaw.com

Meri Levy 
mjh@cpuc.ca.gov

Paul Douglas 
psd@cpuc.ca.gov

SIERRA MARTINEZ 
smartinez@nrdc.org

Mary Jo Stueve 
mjs@cpuc.ca.gov

RICHARD W. RAUSHENBUSH 
r.raushenbush@comcast.net

Sara M. Kamins 
smk@cpuc.ca.gov

MICHAEL MAZUR 
mmazur@3PhasesRenewables.com

RALPH E. DENNIS 
ralphdennis@insightbb.com

STEVE RAHON 
SRahon@SempraUtilities.com

MEGAN MYERS 
mmyers@vandelaw.com

RORY COX
rcox@pacificenvironment.org

SANDRA ROVETTI 
sro vetti @sfwate r. o rg

CASE COORDINATION 
RegRelCPUCCases@pge.com

MICHAEL G. NELSON, ESQ. 
mnelson@mccarthylaw.com

STEVEN R. SCHILLER 
sschiller@efficiencycouncil.org

ROBERT FREEHLING 
rfreeh123@sbcglobal.net

MICHAEL ALCANTAR 
mpa@a-klaw.com

SARA STECK MYERS 
ssmyers@att.net

RICKC. NOGER 
rick_noger@praxair.com

B. MARIE PIENIAZEK 
mpieniazek@drenergyconsulting.com

STEVEN HUHMAN 
steven.huhman@morganstanley.com

RONALD MOORE 
rkmoore@gswater.com

Marcelo Poirier 
mpo@cpuc.ca.gov

STEVEN KELLY 
steven@iepa.com

MARK HUFFMAN 
mrh2@pge.com

Robert L. Strauss 
rls@cpuc.ca.gov

SUE MARA
sue.mara@rtoadvisors.com
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Sean A. Simon 
svn@cpuc.ca.gov

Yuliya Shmidt 
ys2@cpuc.ca.gov

TAM HUNT 
tam.hunt@gmail.com

KEVIN BOUDREAUX
CALPINE POWERAMERICA-CA LLC
(1362)
717 TEXAS AVENUE, SUITE 1000 
HOUSTON, CA 77002

TRENT CARLSON 
tcarlson@rrienergy.com

TOM CORR
TCorr@SempraUtilities.com

3 PHASES RENEWABLES LLC 
2100 SEPULVEDA BLVD, SUITE 37 
MANHATTAN BEACH, CA 90266

THOMAS DARTON 
tdarton@pilotpowergroup.com MEGAN SAUNDERS 

SEMPRA ENERGY SOLUTIONS 
101 ASH STREET, HQ09 
SAN DIEGO, CA 92101-3017

TIM LINDL 
tjl@a-klaw.com

TOBIN RICHARDSON 
tobinjmr@sbcglobal.net

LILI SHAHRIARI 
AOL UTILITY CORP 
12752 BARRETT LANE 
SANTA ANA, CA 92705TODD EDMISTER 

todd.edmister@bingham.com
GEORGE HANSON 
DEPARTMENT OF WATER AND 
POWER
CITY OF CORONA
730 CORPORATION YARD WAY
CORONA, CA 92880

TOM POMALES 
tpomales@arb.ca.gov

TIMOTHY N. TUTT 
ttutt@smud.org

Melissa Semcer 
unc@opuc.ca.gov

CHIEF OPERATING OFFICER 
MOUNTAIN UTILITIES 
PO BOX 205 
KIRKWOOD, CA 95646Valerie Beck 

vjb@cpuc.ca.gov
STEPHEN A. S. MORRISON
CITY & COUNTY OF SAN FRANCISCO
CITY HALL, SUITE 234
1 DR CARLTON B. GOODLET PLACE
SAN FRANCISCO, CA 94102-4682

VICTORIA LAUTERBACH 
vlauterbach@mwe.com

Victoria S Kolakowski 
vsk@opuc.ca.gov

WILLIAM H. BOOTH 
wbooth@booth-law.com PUC/X119715.V1

BARBARA GEORGE 
wem@igc.org

BRAD WETSTONE 
wetstone@alamedamp.com

WILLIAM MITCHELL 
will.mitchell@cpv.com

WILLIAM W. TOMLINSON 
william.tomlinson@elpaso.com

WENDY KEILANI 
WKeilani@SempraUtilities.com

WADE MCCARTNEY 
wmccartney@caiso.com

Rebecca Tsai-Wei Lee 
wtr@opuc.ca.gov

WILLIAM MANHEIM 
wvm3@pge.com
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