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Combined Heat and Power Program
Settlement

October 7, 2010
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Initiated in May 2009

Goal: to resolve existing disputes and future issues associated
with Combined Heat and Power (CHP) QFs

Parties:

— QF/CHP trade groups: CAC, EPUC, CCC, IEP

— Consumer advocates: DRA, TURN

— Investor-owned utilities (I0Us): PG&E, SCE, SDG&E

Negotiations lasted 16 months

Settlement anticipated to be filed at CPUC for adoption this
year.
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Settlement Overview

* Resolution of pending litigated issues before the CPUC and
Courts;

« Design and development of a new State CHP Program; and

« For QFs greater than 20 MW, transition from a PURPA-
authorized program to a new State CHP Program that includes
competitive solicitations.
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New State CHP Program Goals and Objectlves

Section 1 of the Term Sheet establishes the goals and
objectives of the new State CHP Program:

» CHP Facility Owner Benefits;

» Societal Benefits;

» Retail Customer Benefits;

» GHG Emissions Reduction Benefits; and
» Regulatory Certainty.

oF:39 (NG AlON 2109001010101

A

QY llseglee] 0Qloluoluol



661050 S®ID dS

Results of CHP Settlement

[ ]

CHP procurement program through 2020

— MW targets
— GHG reduction targets

Establishes new energy pricing for QFs

— Transitions Short Run Avoided Cost Energy Pricing to a market-
based formula by 2015

New form contracts
— CHP RFO form contract
— Transition contract
— PURPA contract for 20 MW or smaller
— As-available contract
— Legacy energy pricing amendment

Parties support utilities’ FERC PURPA 210 (m) application
Settlement of pending CPUC cases and court litigation
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CHP Procurement Program MW Targets

3000 MW of CHP contracts resulting from CHP Program
Procurement Processes

Initial Program Period (2,949 MW over 4 yrs after Settlement

Effective Date)

- SCE: 1,402 MW
- PG&E: 1,387 MW
- SDG&E: 160 MW

Second Program Period (end of Initial Program Period-
2020):
— SDG&E: additional 51 MW
— Al lIOUs: any shortfall from the Initial Program Period Targets
— Any additional amounts established in the long-term procurement
plan (LTPP) proceeding at CPUC

oF:39 (NG AlON 2109001010101

A

QY llseglee] 0Qloluoluol



1020S¥0 S¥ID dS

CHP Procurement Program: GHG Reduction Targets

. arget|s67m|II|onmetrlctons(MMT)ofGHGannuaI |

reductions from CHP statewide, by 2020, subject to review and
modification

» Targets are based on:
— ARB’s AB 32 Scoping Plan
— Maintenance of the GHG reductions from Existing CHP facilities
— Individual LSE targets based on percent of statewide retail sales
— Program allocates GHG reduction targets to ESPs and CCAs

« GHG Reduction Accounting
— The Settlement includes accounting mechanisms based on:
avoided GHG emissions assumptions, facility efficiency, must-take
status, new or existing capacity, repowering, conversion to
prescheduled, and shut-downs with or without continuation of
thermal application
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Non IOU Load Servmg Entlty GHG Targets

* |0Us, ESPs and CCAs have GHG Targets allocated on

proportional share of retail sales.

« Targets will be adjusted over Settlement term as CEC publishes

data on
— Departing or returning load and will be based on updated CEC
data
— Shift in proportional share of retail sales

» Mechanisms to meet target discussed below.
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Cost Allocation and Departlng Load Charges

. Settlement condltloned on CPUC DeC|S|on prowdlng

— Recovery of relevant costs of this CHP Program through Non-
Bypassable Charges; and
— Cost recovery for the full term of the CHP PPA (up to 12 years)

« CPUC can choose between:

— Plan A: ESPs and CCAs procure CHP for their customers going
forward and IOUs recover any above market costs of existing CHP
PPAs on a vintaged basis from future direct access (DA), CCA and
all Departing Load customers, except CHP Departing Load
Customers

— Plan B: |I0Us purchase CHP generation for all customers and
recover the net costs after accounting for the energy and AS value
of CHP generation from all bundled, DA, CCA and all Departing
Load Customers, except CHP Departing Load customers, on a
non-vintaged basis
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Procurement Optlons under CHP Program

CHP MW and GHG Targets can be met through:

* RFOs
— CHP RFOs conducted by IOUs during Settlement Term

— Participation by Independent Evaluator, Procurement Review Group,

and evaluation by CHP Auditor, where applicable.
« Optional As-Available PPAs
 PPAs for QFs 20 MW or less
- AB 1613 PPAs
- Bilaterally negotiated PPAs and amendments

+ |OU-owned CHP for GHG targets, capped at 10% of GHG
targets

« Utility Prescheduled Facilities
* New behind the meter CHP facilities

10
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Energy Short-run Avoided Cost (SRAC)

SRAC heat rates transition to market-based heat rates

YEAR Heat Rate (Btu/kWh)
2011 8,700
2012 8,225
2013 and 2014 8,125

2015 and beyond Market Heat Rate

SRAC Energy Price:

Energy Price $/kWh = ((Applicable HR * BTGP/1,000,000) + VOM) * TOU + LA + GHG
Charges

Applicable Heat Rate (HR) = The Heat Rate for the specified period in the table above.

Market Heat Rate = Determined under the current MIF methodology using 12 month forward prices.

Additional energy pricing options for Legacy Contracts [See Appendix]

11
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If there is a cap-and-trade program in California for the regulation of GHG, then,
during the Floor Test Term (3 years), the SRAC energy price will be the higher of the
two formulas provided below:

1. Energy Price $/kWh = ((Market Heat Rate * BTGP/1,000,000) + VOM) * TOU + LA

Market Heat Rate = Determined under the current MIF methodology using 12 month forward prices.

2. Energy Price $/kWh =
((Applicable Heat Rate * (BTGP + GHG Allowance Price) /1,000,000) + VOM) * TOU + LA + GHG Charges

Applicable Heat Rate = (A) 8,225 Btu/kWh through December 31, 2012, (B) 8,125 Btu/kWh from January 1, 2013
through December 31, 2014; and (C) Actual HR from January 1, 2015 until the end of
the Floor Test Term.

Actual Heat Rate = The average daily heat rate of the two year period immediately preceding the commencement
of the First Compliance Period.

12
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New Form Contracts

« CHP RFO Pro Forma Contract

* Transition Contract

 QF PURPA Contract for facilities equal to or under 20 MW
« Optional As-available Contract

« Amendment to existing Legacy Contracts

13
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C

HP RFO Pro Forma Contract

For CHP QFs greater than 5 MW, structured for baseload CHP product

Term: Up to 7 years for existing or expanded capacity; Up to 12 years
for new or repowered capacity; expanded facilities electing to satisfy
credit/ collateral terms may also get a 12 year contract

Pricing: according to offer prices agreed to by the parties

Project Development Security:
— $20/kW, 30 days after Effective Date of contract
— $60/kW, 18 months after Effective Date of contract

Performance Assurance for new or repowered facilities

— 12 months capacity payments; 5% of revenues

Curtailment for system emergencies or limited economic conditions

14
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Transition Contract

* Provides a bridge for CHP QFs with expired or expiring
contracts to PPA options under the CHP Program or exit from
IOU QF PPAs

« Term: Up to July 1, 2015
 Eligibility: CHP currently selling to IOU under QF PPA

» Capacity pricing pursuant to D. 07-09-040
— Firm Capacity at $91.97 / kW-yr
— As-Available Capacity of $41.22 / kW-yr escalating each year

« Pricing for SRAC Energy according to values and formulas in
Settlement

« Updated scheduling provisions, CAISO metering

15
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PURPA Contract for Under 20 MW

Must take purchase obligation will continue for QFs 20 MW and

under

Term: Up to 7 years for existing capacity, Up to 12 years for

new capacity

Capacity pricing pursuant to D. 07-09-040

— Firm Capacity at $91.97 / kW-yr

— As-Available Capacity of $41.22 / kW-yr escalating each year

SRAC Energy Pricing

Project Development Security, Performance Assurance for New/

Repowered facilities

16
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Optlonal As-Available Contract

Intended for CHP that export less than 131400 MWh in an IOU’s
service territory each year.

IOUs may but are not required to sign additional PPAs after reaching
average MW delivery cap

- SCE: 75 average MW

- PG&E: 75 average MW

- SDG&E: 10 average MW

Term: up to 7 years, Seller’s election

Energy pricing for scheduled energy: SRAC for up to 20 MW in any
hour; Day Ahead Pnode price for amounts greater than 20 MW

Real Time Pnode price for unscheduled energy
As-Available Capacity of $41.22/ kW-yr escalating annually

17
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Termination of PURPA Purchase Obligation

. Upon CPUC approval of the Settlement the IOUs WI|| f|Ie an
application at FERC to terminate the PURPA purchase
requirement under Section 210 (m) (1) (c) of the Energy Policy
Act of 2005 for QFs that are larger than 20 MW

« The application will be based upon the following: (a) the MRTU
day-ahead market; (b) RA Capacity market; (c) Renewable
Portfolio Standard Program; and (d) CHP Program

» Settlement Parties may file comments on, but may not oppose
the IOUs’ application

« FERC approval of IOUs’ application is a condition precedent to
effectiveness of settlement agreement.

18
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Resolution of Certain Pendlng Claims

QF related clalms at CPUC and Court of Appeals are

withdrawn or closed:

» Retroactive Adjustment of SRAC Prices: the IOUs will withdraw with
prejudice all SRAC retroactive price adjustment claims and challenges
and will not raise new claims

«  QFs over 20 MW will not have the right to new 5 year and 10 year
PPAs ordered in D. 07-09-040

« CCC motion for an order on prospective QF program PPA options
adopted in D. 07-09-040

» All retroactive claims for energy and capacity adjustments by any party

« Petition for Writ of Review of D. 07-09-040 and D. 08-07-048 at
California Court of Appeals (Case B210398) and all related cross
claims

19

oF:39 (NG AlON 2109001010101

A

QY llseglee] 0Qloluoluol



v120SP0 S®ID dS

Resolution of Certain Pending Claims (cont’d)

QF related clalms at CPUC and Court of Appeals are
withdrawn or closed:

« All applications for rehearing of D. 09-04-032

« The CPUC shall close with prejudice its reconsideration of the
Administrative Heat Rates as ordered in D. 08-11-062

« Petition for Modification of D. 07-09-040 regarding CHP
Facilities on Transitional SO1 agreements or extensions

« |OUs will withdraw Advice Letters PG&E 3197-E, SDG&E 1958-
E, and SCE 2200-E to implement new QF PPAs pursuant to D.
07-09-040

 |0OUs will withdraw Petition for Modification of D. 07-12-052
regarding QF purchase requirements

20
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Schedule and Process

 Submittal of Settlement to CPUC October 2010

+ Settlement Effective Date as of:
— CPUC approves Settlement
— FERC approves I0Us’ application to terminate the PURPA put
obligation for > 20 MW Qualifying Facilities

* First CHP RFOs to be issued within 90 days of Settlement
Effective Date

21
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APPENDIX: Additional Options for Legacy Contracts

Pricing Optio
Terms

A (SRAC

This is the default energy
price for existing QFs and
would be based on market
price indices beginning
2015

—

Fixed heat rate
transitioning to
market-based heat
rate; Seller
assumes all GHG
risk

Discount to Option B
Heat Rate; GHG costs
based on a fixed
emissions rate for
energy delivered and
an allowance price

Discount to Option B
Heat Rate, GHG costs
based on facility specific
emissions, capped at
Base Year emissions, and
an allowance price

Negotiated
conversion to
Utility
Prescheduled
facility

capped at $20 per capped at $12.50 per
tonne tonne.

2011 Heat Rate 8,700 8,700 ~8,435 ~8,435

2012 Heat Rate 8,225 8,600 ~8,335 ~8,335

2013 Heat Rate 8,125 8,500 ~8,135 ~8,135

2014 Heat Rate 8,125 8,500 ~8,135 ~8,135

2015 - Term Heat | Market Heat Rate (MHR) | MHR proxy MHR proxy MHR proxy

Rate proxy

GHG - GHG Charges N/A Energy at 8000 Btu/ Facility Specific, up to

- Floor Test KWh the cap
Allowance Most recent Allowance N/A Lower of (i) $20 per Lower of (i) $12.5 per
Valuation Auction Price MT GHG, and (ii) MT GHG, and (ii)

Estimated Allowance
Cost.

Estimated Allowance
Cost.

22
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Promote Policy Rulemaking 04-04-003
and Program Coordination and Integration in (Filed April 1, 2004)
Electric Utility Resource Planning prit L

Rulemaking 04-04-025

Order Instituting Rulemaking to Promote (Filed April 22, 2004)

Consistency in Methodology and Input
Assumptions in Commission Applications of
Short-Run and Long-Run Avoided Costs,
Including Pricing for Qualifying Facilities

Application 08-11-001

Application of Southern California Edison (Filed November 4, 2008)

Company (U 338-E) for Applying the Market
Index Formula and As-Available Capacity
Prices Adopted in D.07-09-040 to Calculate
Short-Run Avoided Cost for Payments to
Qualifying Facilities Beginning July 2003 and

Associated Relief

Order Instituting Rulemaking into Rulemaking 99-11-022
Implementation of Public Utilities Code Section (Filed November 18, 1999)
390

Rulemaking 06-02-013

Order Instituting Rulemaking to Integrate (Filed February 16, 2006)

Procurement Policies and Consider Long-Term
Procurement Plans

JOINT MOTION
FOR APPROVAL OF QUALIFYING FACILITY AND
COMBINED HEAT AND POWER PROGRAM SETTLEMENT AGREEMENT
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Carol A. Schmid-Frazee

Southern California Edison Company
2244 Walnut Grove Avenue
Rosemead, CA 91770-3714
Telephone: (626) 302-1337

Facsimile: (626) 302-1935

E-Mail: Carol.SchmidFrazee@sce.com

Attorneys for Southern California Edison
Company

Georgetta J. Baker

San Diego Gas & Electric Company
101 Ash Street, HQ12

San Diego, CA 92101-3017
Telephone: (619) 699-5064
Facsimile: (619) 699-5027

E-Mail: gbaker@sempra.com

Attorney for San Diego Gas & Electric Company

Jerry R. Bloom

Winston & Strawn LLP

333 So. Grand Avenue

Los Angeles, CA 90071-1504
Telephone: (213) 615-1700
Facsimile: (213) 615-1750
E-Mail: jbloom@winston.com

Attorney for California Cogeneration Council

Michael P. Alcantar

Alcantar & Kahl

33 New Montgomery St., Suite 1850
San Francisco, CA 94105-4511
Telephone: (415) 421-4143
Facsimile: (415) 989-1263

E:mail: mpa@a-klaw.com

Attorney for the Cogeneration Association of

California and The Energy Producers and Users
Coalition

Dated: October 8, 2010
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Mary A. Gandesbery

Charles R. Middlekauff

Evelyn C. Lee

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94105-1814
Telephone: (415) 973-0675
Facsimile: (415) 973-5520
E-Mail: magq@pge.com

Attorney for Pacific Gas and Electric Company

Michel Peter Florio

The Utility Reform Network

115 Sansome Street, Suite 900

San Francisco, CA 94104-3624
Telephone: (415) 929-8776, ext. 302
Facsimile: (415) 929-1132

E-Mail: mflorio@turn.org

Attorney for The Utility Reform Network

Douglas K. Kerner

Ellison, Schneider & Harris
2600 Capitol Avenue, Suite 400
Sacramento, CA 95816-5931
Telephone: (916) 447-2166
Facsimile: (916) 446-3512
E-Mail: dkk@eslawfirm.com

Attorney for Independent Energy Producers
Association

Lisa-Marie G. Salvacion
Division of Ratepayer Advocates
505 Van Ness Avenue

San Francisco, CA 94102-3214
Telephone: (415) 703-2069
Facsimile: (415) 703-2057
E-Mail: Ims@cpuc.ca.gov

Attorney for California Public Utilities
Commission, Division of Ratepayer Advocates
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Promote Policy Rulemaking 04-04-003
and Program Coordination and Integration in (Filed April 1, 2004)
Electric Utility Resource Planning ’

Rulemaking 04-04-025

ituti lemaking to P t
Order Instituting Rulemaking to Promote (Filed April 22, 2004)

Consistency in Methodology and Input
Assumptions in Commission Applications of
Short-Run and Long-Run Avoided Costs,
Including Pricing for Qualifying Facilities

Application 08-11-001

Application of Southern California Edison (Filed November 4, 2008)

Company (U 338-E) for Applying the Market
Index Formula and As-Available Capacity
Prices Adopted in D.07-09-040 to Calculate
Short-Run Avoided Cost for Payments to
Qualifying Facilities Beginning July 2003 and

Associated Relief

Order Instituting Rulemaking into Rulemaking 99-11-022
Implementation of Public Utilities Code Section (Filed November 18, 1999)
390

Rulemaking 06-02-013

ituti king to Int t
Order Instituting Rulemaking to Integrate (Filed February 16, 2006)

Procurement Policies and Consider Long-Term
Procurement Plans

JOINT MOTION
FOR APPROVAL OF QUALIFYING FACILITY AND
COMBINED HEAT AND POWER PROGRAM SETTLEMENT AGREEMENT

The relationship among qualifying facilities (“QFs”), the investor-owned utilities
(“IOUs”) and ratepayer advocate groups has been contentious and litigious for most of the last
thirty years. After more than a year and a half of intensive negotiations, QF representatives, the
I0Us, and ratepayer advocate groups have developed a proposed combined heat and power

(“CHP”) settlement agreement (“Settlement Agreement”) that resolves numerous outstanding
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QF-related disputes and allows for a smooth transition from the California Public Ultilities
Commission’s (“Commission”) existing QF Program to a new QF/CHP Program to preserve
resource diversity, fuel efficiency, greenhouse gas (“GHG”) emissions reductions and other
benefits and contributions of CHP. In addition, the Settlement Agreement facilitates additional
CHP benefits and contributions by promoting new, lower GHG emitting CHP facilities and
encouraging the repowering, operational changes through utility pre-scheduling, or retirement of
existing, higher GHG emitting CHP facilities. Finally, the Settlement Agreement appropriately
allocates the costs of the QF/CHP Program to all customers in California who benefit from the
CHP portfolio. In short, the Settlement Agreement provides a reasonable, prudent and well-
balanced approach to the development of QFs and CHP facilities in California to ensure
customer benefits associated with CHP over the near- and long-term.

The parties to the proposed Settlement Agreement represent numerous different groups
and interests. These parties include the three investor-owned utilities (“IOUs”) -- Pacific Gas
and Electric Company (“PG&E”), Southern California Edison Company (“SCE”), and San
Diego Gas & Electric Company (“SDG&E”); cogeneration and combined heat and power
qualifying facility (“CHP QF”) representatives — the California Cogeneration Council (“CCC”),
the Independent Energy Producers Association (“IEP”), the Cogeneration Association of
California (“CAC”), and the Energy Producers and Users Coalition (“EPUC”); and statewide
consumer and ratepayer groups — the Division of Ratepayer Advocates (“DRA”) and The Utility
Reform Network (“TURN”) (the parties are referred to hereinafter individually as a “Party” and
collectively as the “Joint Parties™).

Pursuant to Rule 12.1 (a) of the California Public Utilities Commission’s
(“Commission”) Rules of Practice and Procedure, the Joint Parties respectfully file this Joint

Motion for Approval of Qualifying Facility and Combined Heat and Power Program Settlement
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Agreement (“Joint Motion™) proposing adoption of the attached Settlement Agreement.* While
each of these groups have separate interests and concerns, the Joint Parties have worked together
to develop a comprehensive framework for a QF/CHP Program in California that will encourage
the development of efficient CHP, provide environmental benefits through reduced GHG
emissions, resolve outstanding QF disputes and provide clear direction going forward on
contentious QF issues including costs. During the settlement process, the Joint Parties were
required to compromise and develop solutions. None of the Joint Parties received everything it
wanted, and each of the Joint Parties was required to compromise in specific areas so that an
overall settlement could be reached. The resulting Settlement Agreement represents a balance of
the parties’ interests. Consistent with Commission Rule 12.1, the Joint Parties are providing a
statement of the factual and legal considerations that are addressed in the Settlement Agreement
and demonstrate that the Settlement Agreement is reasonable in light of the whole record,
consistent with law, and in the public interest. For these reasons, the Joint Parties respectfully
request that the Settlement Agreement be approved by the Commission without modification.*
In addition to this Joint Motion, the Joint Parties are filing a Motion for Expedited
Consideration of Joint Motion For Approval of Qualifying Facility and Combined Heat and
Power Settlement Agreement (“Motion for Expedited Consideration”). In Section VI, below, the
Joint Parties provide a proposed schedule for Commission consideration of the Settlement
Agreement. The same schedule is included in the Motion for Expedited Consideration.
1

1

1 The Settlement Agreement is attached as Attachment A to this motion.

2 Each of the Joint Parties expressly reserves its rights to take positions contrary to the positions taken and
arguments made in this motion if the Commission does not approve the Settlement Agreement without
modification.
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L FACTUAL AND PROCEDURAL BACKGROUND

A. PURPA and The Commission’s QF Program

In 1978, Congress enacted the Public Utility Regulatory Policies Act (“PURPA”), which
was part of a national effort to promote energy independence and efficiency.> Under PURPA
and the Federal Energy Regulatory Commission’s (“FERC”) subsequent regulations
implementing PURPA, qualifying cogeneration and small power production facilities were
provided certain benefits and exemptions. State regulatory agencies were delegated
responsibility for developing QF programs and determining avoided-cost pricing. The
Commission implemented PURPA in the early 1980s by adopting for the IOUs a number of
standard form power purchase agreements (“PPAs”) that were available to QFs and established
energy and capacity prices to be paid under these PPAs. Many QFs signed these PPAs and built
cogeneration and small power production facilities to provide energy and capacity to the IOUs.

Since the Commission implemented the QF program in the 1980s, there have been
disputes between the QFs, IOUs and ratepayer advocates including: contract terms, Short-Run
Avoided Cost (“SRAC”) pricing, capacity payments, contract extensions and terminations, and
the availability of new contracts. Many of these disputes are still pending at the Commission.
Section 14 of the Settlement identifies disputes pending at the Commission regarding several
proceedings, including: retroactive adjustments to SRAC pricing; disputes over pricing and
ability to execute PPA extensions; motions for prospective QF PPA options; SRAC disputes
dating back to the 2000-2001 energy crisis; disputes concerning administrative heat rates

(“AHR”) used to calculate SRAC; and applications for rehearing and petitions for modification

2 16 U.S.C. § 796, et seq.; see also Southern California Edison v. PUC, 101 Cal.App.4" 982, 986-87
(2002) (describing PURPA).
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of numerous QF decisions.® In addition to these disputes pending at the Commission, there are
also disputes pending in the California Court of Appeal.>

Not only is the Commission faced with disputes regarding existing QF PPAs and the
existing QF program, the Commission is also faced with challenges as to how to implement the
QF program going forward. For example, in Decision (“D.”) 07-09-040, the Commission
recognized that it would need to address the impact of the California Independent System
Operator’s (“CAISO”) Market Redesign and Technology Upgrade (“MRTU”) on SRAC and the
QF program.® The Commission also has before it disputes over the terms and conditions of the
new QF Standard Offer Contract (“SOC”)! and disputes over the amount of QF capacity to
include in the Long-Term Procurement Process (“LTPP”).2

On the federal level, recently there have been changes to the PURPA purchase obligation.

In October 2006, FERC issued Order No. 688:

... revising its regulations governing utilities’ obligations to
purchase electric energy produced by QFs. Order No. 688
implements PURPA section 210(m), which provides for
termination of the requirement that an electric utility enter into
power purchase obligations or contracts to purchase electric energy
from QFs, if the Commission finds the QFs have
nondiscriminatory access to markets.>

See Term Sheet, §§ 14.1 — 14.2.
Id. at § 14.2.4,
D.07-09-040 at p. 68.

[

[ [=2

I See e.g., Draft Resolution E-4242 and comments filed by parties concerning the draft resolution.

& Joint Petition for Modification of D.07-12-052 by Southern California Edison Company (U 338-E),
Pacific Gas & Electric Company (U 39-E), and San Diego Gas & Electric Company (U 902-E) , filed
December 17, 2008 in R.06-02-013.

2 New York State Electric & Gas Corporation and Rochester Gas and Electric Corporation , 130 FERC 9
61,216 (2010) at P. 3 (footnotes omitted).
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Although the California IOUs have not yet sought from FERC a termination of their PURPA
purchase obligation for QFs larger than 20 MW, the changes in PURPA further support a re-
examination of California’s existing QF program.

Given the numerous outstanding disputes, changes in PURPA, and challenges in
determining a QF and CHP Program (“QF/CHP Program”) going forward, the Joint Parties,
California customers and the Commission will benefit from a Settlement that: (1) resolves the
outstanding disputes; (2) sets out a clear path for the implementation of a cogeneration QF and
CHP Program in California; and, (3) makes available additional PPA options for QFs under the
QF/CHP Program (“CHP PPAs”).

B. State Policy Favoring CHP

Public Utilities Code Section 372(a) and Energy Action Plan Il both demonstrate that
state policy supports the development of “efficient, environmentally beneficial” CHP. In the
2009 Integrated Energy Policy Report (“IEPR”), the California Energy Commission (“CEC”)
recommended the continued support and development of CHP as a means to meet state green
house gas (“GHG") goals and other policy objectives.'®

C. CARB’s Climate Change Scoping Plan

On December 11, 2008, the California Air Resources Board (“CARB”) adopted the
Climate Change Scoping Plan for California pursuant to Assembly Bill (“AB”) 32 (the “CARB
Scoping Plan™).tt In the CARB Scoping Plan, CARB noted that,

[c]Jombined heat and power (CHP), also referred to as
cogeneration, produces electricity and useful thermal energy in an
integrated system. The widespread development of efficient CHP
systems would help displace the need to develop new, or expand

existing, power plants. This measure sets a target of an additional
4,000 MW of installed CHP capacity by 2020, enough to displace

1 See, 2009 IEPR at pp. 8-9.

L See, http://www.arb.ca.gov/cc/scopingplan/doc ument/adopted_scoping_plan.pdf.
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approximately 30,000 GWh of demand from other power
generation sources.’

Although CARB has not yet issued final GHG regulations, the CARB Scoping Plan indicates
support for the development of efficient CHP.

D. Description Of the Settlement Process

Recognizing the need to resolve outstanding disputes and to establish a new CHP
program for California going forward, in May 2009, the Joint Parties and Commission
representatives met to lay out a settlement framework. Since that time, the Joint Parties have
conducted frequent and lengthy meetings and worked diligently to negotiate the Settlement
Agreement now presented to the Commission. The Joint Parties had divergent interests, many of
which had been escalated in proceedings at the Commission and before the appellate court,
which had to be accommodated. As a result, the Settlement Agreement represents a compromise
that should be evaluated as an integrated package. The Settlement Agreement is over 75 pages
long and provides a detailed and comprehensive framework for a QF/CHP Program in
California. In addition to the Settlement Agreement Term Sheet (“Term Sheet”), the Joint
Parties also negotiated four Pro Forma PPAs and standard amendments for Legacy QF PPAs for
each of the IOUs that will be used as a part of the QF/CHP Program.

Taken as a whole, the Settlement Agreement, including the Pro Forma PPAs and
amendments described in more detail below, represent a reasonable and appropriate resolution of
the many QF issues presently under consideration before the Commission and in other forum.
Consequently, the Commission should adopt the Settlement Agreement in its entirety and
without change.

Consistent with Rule 12.1(b), the Joint Parties, on September 24, 2010, provided notice to

the service lists in these proceedings of a formal settlement conference.”> The conference was

12 CARB Scoping Plan, at pp. 42-43 (footnotes omitted).
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conducted on October 7, 2010. An overview of the proposed Settlement Agreement was
presented, participants were able to ask questions and provide comments. Those that were
interested in joining to support the Settlement Agreement were invited to do so. After the
settlement conference was completed and participants were given an opportunity to review and
comment on the Settlement Agreement, this Joint Motion was filed.
II. SUMMARY OF THE PROPOSED SETTLEMENT AGREEMENT

This section includes a summary of the key terms of each section of the Term Sheet, as
well as the Pro Forma PPAs and the Pro Forma PPA amendments included with the Settlement
Agreement.** Given the length of the Settlement Agreement, this section is only intended to be a
summary of key terms. Any inconsistencies between this summary and the Term Sheet should
be governed by the Term Sheet.

A. Section 1 — Goals and Objectives

This section outlines the goals and objectives of the Settlement Agreement.

B. Section 2 — Settlement Periods

This section describes the three periods covered by the Settlement Agreement — the
Transition Period, the Initial Program Period, and the Second Program Period. The Transition
Period is designed to facilitate the transition from the existing QF Program to the new QF/CHP

Program. During the Initial Program Period, which overlaps with the Transition Period, the

I0Us have specific Megawatt (“MW?™) Targets (“MW Targets”) for entering into new PPAs with

£ Because of widespread interest in matters at issue in these proceedings, notice of potential settlement
was also provided to the service lists in R.03-10-003, R.07-05-025, and R.08-06-024.

1 The fact that a specific provision in the Settlement Agreement is not discussed here does not explicitly
or implicitly imply that any provision or term of the Settlement Agreement is more or less important.
Moreover, if there is any unintended ambiguity created by the summary below as compared to specific
Settlement Agreement terms, the specific provisions in the Settlement Agreement or applicable PPAs and
amendments are controlling. The Settlement Agreement is an integrated package and each provision and
term was carefully negotiated as a part of that integrated package.
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CHP and other facilities. In the Second Program Period, the IOUs procure any portion of the
MW Targets that they did not procure during the Initial Program Period and additional CHP
capacity to meet GHG Emissions Reduction Targets (“GHG Targets”) or other CHP
procurement targets established by the Commission. SDG&E has a target to procure an
additional 51 MW during the Second Program Period.

C. Section 3 — Transition PPA

This section describes the eligibility requirements for QF and CHP facilities for a PPA
during the Transition Period and the pricing for Transition Period PPAs.22 The “Transition
Standard Contract for Existing Qualifying Cogeneration Facilities” (“Transition PPA”) is
included as an exhibit to the Term Sheet and is an attachment to the Settlement Agreement.

D. Section 4 — CHP Procurement Process

This section describes the various aspects of the CHP procurement process under the new
QF/CHP Program. First, Section 4.2 describes the new CHP Request for Offers (“CHP RFO”)
process under which the IOUs will procure generation from CHP facilities to meet MW Targets
and GHG Targets specified in the Settlement Agreement.’® Section 4.2 includes eligibility
requirements for CHP participating in the RFOs (Section 4.2.2), the delivery terms of PPAs
resulting from the RFOs (Section 4.2.3), pricing (Section 4.2.4), and RFO evaluation and
selection criteria (Section 4.2.5). In addition, the Joint Parties developed a Pro Forma power
purchase agreement for CHP RFOs (“CHP RFO PPA”) that will be attached as an exhibit to the
Term Sheet.

Section 4 also describes the procurement processes for CHP other than through CHP

RFOs that will count towards meeting MW and GHG Targets. Specifically, Sections 4.3 - 4.6

L Term Sheet, §§ 3.1 —3.2.
The MW Targets and GHG Targets are described in Sections 5 and 6 of the Term Sheet, respectively.

SB GT&S 0450231



i6i6id10680ie UUTY PUU oE2+°° 1%, '+ 16AT6ATOT0 iseiéeil RO

describe bilaterally negotiated CHP PPAs, PPAs under the AB 1613 feed-in tariff, PPAs for QFs
of 20 MW or less under PURPA, and Optional As-Available PPAs for certain large CHP
facilities that have significant on-site load and specific operating characteristics. Section 4.7
addresses utility-owned CHP and limits the contribution of utility-owned facilities to ten percent
(10%) of each IOU’s GHG Target. I0U-owned facilities will not count toward the MW Targets
in the Initial Program Period. Section 4.8 describes “utility prescheduled facilities” which are
existing QF facilities that convert to IOU-dispatchable generating facilities.*> Finally, Section
4.9 addresses new behind-the-meter CHP facilities as one of the procurement options under the
QF/CHP Program.

Section 4.10 specifies the Commission approval process required for new PPAs arising
from the procurement options in the QF/CHP Program. This includes Tier 2 advice letter filings
for existing CHP facilities that execute the CHP RFO PPA without material modification, and a
Tier 3 advice letter process for all other CHP PPAs. CHP PPAs that are less than five years in
duration do not require Commission pre-approval but will be reported in the IOUs’ Quarterly
Compliance Reports and CHP Program Semi-Annual Report.

Section 4.11 specifies information that CHP facilities must provide to the IOUs on an
annual basis for monitoring purposes and Section 4.12 specifies the timing for commencement of
deliveries from a CHP facility that has entered into a new CHP PPA.

E. Section 5 — MW Targets

Section 5 establishes a total MW Target for the IOUs of 2,949 MW during the Initial
Program Period and a total MW Target of 3,000 MW for the entire QF/CHP Program. Section
5.1.2 includes a chart allocating this MW Target to three target periods for each of the IOUs. For

example, the first MW Target for SCE, PG&E, and SDG&E are 630 MW, 630 MW, and 60

L This provision in the Settlement Agreement is described in more detail in Section IIL.A.9, below.

10
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MW, respectively. SDG&E has a specified MW Target during the Second Program Period. If
the IOUs have not fulfilled the MW Targets assigned to them for the Initial Program Period they
will also need to procure MWs during the latter period to fulfill those targets.

Section 5.1.4 provides that the IOUs are required to conduct three CHP RFOs during the
Initial Program Period to seek CHP PPAs to meet the MW Targets. The number of CHP RFOs
during the Second Program Period will be established in the LTPP proceedings.®

Section 5.2 includes detailed counting rules as to how CHP PPAs executed during the
Initial Program Period, whether through a CHP RFO or another procurement process, count
toward the MW Targets. Section 5.3 clarifies the appropriate use of the MW counting
procedure.

Section 5.4 addresses justifications for an IOU’s failure to meet its MW Target. These
justifications include lack of sufficient offers in the RFOs, the efficiency of CHP participating in
the procurement programs, excessive offer prices’, and the amount of GHG reductions.

F. Section 6 — GHG Emissions Reduction Targets

One of the key benefits of the Settlement Agreement is the implementation of a CHP
Program designed to reduce GHG, consistent with the CARB Scoping Plan. Section 6.1
describes the Settlement Agreement strategy for reducing GHG, including maintaining existing,
efficient CHP facilities, adding new, efficient CHP resources and achieving the GHG Targets by
December 31, 2020. Section 6.2 addresses maintaining the GHG emissions reductions from
existing CHP and establishing new targets for GHG reductions from new facilities. In particular,
the Settlement Agreement establishes a GHG Emissions Reduction Target or “GHG Target” of

4.3 million-metric tons (“MMT”) for the IOUs and 0.5 MMT for Energy Service Providers

& Term Sheet, § 5.1.4.7.
B AnIOU claiming that RFO offer prices are excessive must support its claim with information from

independent or publicly available sources. Id., § 5.4.1.

11
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(“ESPs”) and Community Choice Aggregators (“CCA”).2¢ These targets are based on the 6.7
MMT GHG reduction attributable to CHP in the CARB Scoping Plan.?* Based on the current
percentage of retail sales in California, the 6.7 MMT would be allocated as follows: (1) 4.3
MMT to the IOUs; (2) 0.5 MMT to ESPs and CCAs; and (3) 1.9 MMT to publicly-owned
utilities (“POUs”).2 The Commission does not have jurisdiction over POUs, but can set GHG
Emissions Reduction Targets for the IOUs, ESPs and CCAs.

Section 6.2.2.3.3 provides for the adjustment of the allocation of the GHG Targets based
on changes in retail sales during the term of the Settlement Agreement.® Thus, for example, if
customers depart utility service for ESPs or CCAs, the GHG Targets for the IOUs will decrease
and the targets for the ESPs and CCAs will increase. The GHG Targets can also be adjusted
among the IOUs.

Section 6.3 identifies the GHG Target allocated to ESPs and CCAs and indicates that it is
the preference of the Joint Parties that these non-IOU load-serving entities (“LSEs”) achieve
these targets by entering into CHP PPAs. However, if these non-IOU LSEs are not required to
enter into CHP PPAs, the IOUs will procure the appropriate amount of CHP for these LSEs to
meet their GHG Target and the costs of this procurement by the IOUs will then be allocated to
the customers of non-IOU LSEs. The allocation of CHP PPA costs is addressed in Section 13 of
the Settlement Agreement. Section 6.4 describes the methodology for establishing the GHG
Targets for each of the IOUs. Section 6.5 requires each IOU to report its progress toward

meeting its GHG Target in its semi-annual CHP Program Reports that are submitted to the

2L 1d.,§63.1.

L1d, §6.2.2.1.

2 1d.,§6.2.2.3.

B See also id., § 6.3.3.

12
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Commission. Section 6.6 states that the GHG Targets for the Second Program Period are subject
to review and revision in the LTPP process.

Section 6.7 provides for revisions to the GHG Targets if CARB modifies its CHP
reduction goals and provides for GHG Targets to be adjusted in the LTPP if AB 32 compliance
is suspended or delayed. In Section 6.8, the Joint Parties agree to advocate at CARB in support
of the Settlement Agreement, subject to certain conditions.

Finally, Section 6.9 sets out the justifications for failing to meet the GHG Targets,
including the efficiency of CHP facilities participating in the IOUs’ procurement programs,
excessive offer prices and a lack of need for CHP resources.

G. Section 7 — GHG Emission Accounting Methodology

Section 7 establishes the accounting principles for determining the IOUs’ progress
toward meeting their GHG Targets. This section adopts a Double Benchmark methodology for
determining GHG reductions and provides detailed accounting procedures for new, repowered,
and existing CHP facilities to determine the amount of GHG emissions reductions that are
attributable to these different types of facilities.

H. Section 8 — Commission Jurisdictional Entities’ Reporting Requirements

Section 8 establishes reporting requirements for Commission-jurisdictional LSEs (i.e., the
I0Us, ESPs and CCAs). Each LSE must prepare a semi-annual report detailing progress toward
meeting its MW Targets and GHG Targets.®* Sections 8.2 — 8.5 describe the contents of the
semi-annual reports, and specify report content for different categories of CHP generation (e.g.,

new, legacy, terminated).

2 1d.,§8.1.1.

13
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I Section 9 — CHP Auditor

Section 9 provides for a CHP auditor (“CHP Auditor”) who is to act as an advocate for
CHP interests regarding the implementation of the QF/CHP Program.z—5 The CHP Auditor is
used in situations where an IOU provides notice that it does not anticipate meeting the MW
Targets during a particular RFO or the GHG Targets. The CHP party or parties requesting a
CHP Auditor bear the costs®® and the CHP Auditor is provided with an opportunity to receive
and review confidential IOU information regarding the relevant QF/CHP RFO. Section 9
includes provisions for execution of a non-disclosure agreement by the CHP Auditor (Section
9.1.4), when an IOU notice triggers an audit (Section 9.2), the time period for an audit review
(Section 9.3), receipt and review of confidential information (Section 9.4), and the number of
CHP Auditors, as well as rules regarding any potential conflicts of interest (Section 9.5).

J. Section 10 — SRAC Energy Pricing Structure

Section 10 establishes methodologies and formulas for SRAC to be used in Transition
PPAs, Legacy PPAs, other existing QF PPAs and Optional As-Available PPAs.# Section 10.2
includes a methodology for transitioning, by January 1, 2015, SRAC pricing from a formula that
is based in part on administratively-determined heat rates to a formula that uses solely market
heat rates. Section 10.4 includes a process for addressing market disruptions that may impact the
market heat rate to be used in SRAC. Section 10.2 also includes IOU-specific time-of-use
(“TOU”) factors to be applied to energy prices to encourage energy deliveries during the times
when the energy is most needed by customers. The SRAC formula also includes a locational

adjustment based on CAISO nodal prices. Section 10.2 also includes pricing options based on

2 1d.,§9.1.2.
% 1d,§9.1.3.

Z Prices for RFO PPAs are based on competitive bids in the RFO process and bilateral PPA prices are

based on negotiated prices between the IOU and the CHP party.

14
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whether a cap-and-trade program or other form of GHG regulation is developed in California or
nationally.

When such a cap-and-trade program is initially developed that applies to California,
Section 10.2 establishes a floor test which compares an energy price developed with a market-
based heat rate to an energy price developed with either a negotiated heat rate, or a heat rate from
a period prior to the start of a cap and trade program, plus the market price of GHG allowances.
The higher of the two energy prices is the one chosen as SRAC.

Section 10.3 requires the Seller under a CHP PPA to provide certain information to the
I0OU regarding GHG information that it has reported to CARB or another governmental
authority, and information concerning the operation of its facility. Finally, Section 10.5
addresses the responsibility for GHG-related costs.

K. Section 11 — Legacy PPA Matters for Existing QFs

Under Section 11.1, QFs with existing standard offers or other PPAs (“QF PPAs”) at the
time of the Settlement Effective Date® will be paid for energy based on the SRAC formula
specified in Section 10 (unless the QF PPA specifies a different price) or may elect to amend
their standard offer QF PPA to choose one of the energy price options described in the Legacy
QF Amendments, are attached as an exhibit to the Settlement Agreement. Unless otherwise
specified in the QF PPA, capacity payments for QF PPAs will be based on the capacity price
established by the Commission in D. 07-09-040. Section 11.2 provides for the transition from a
QF PPA to a new CHP PPA and ensures that delivery from an existing CHP facility continues
uninterrupted during that period. The amendments are not available to QFs participating in the

Renewable Portfolio Standard program.

2 The Settlement Effective Date is described in Section 16 of the Term Sheet.

15

SB GT&S 0450237



i6i6id10680ie UUTY PUU oE2+°° 1%, '+ 16AT6ATOT0 iseiéeil RO

Section 11.3 provides that the Seller under an existing QF PPA shall make a good faith
effort to provide forecasting information to the IOU so that the IOU can more accurately
schedule QF generation in the CAISO markets. This section provides specific forecasting
submittal procedures.

L. Section 12 — CAISO Tariff Compliance

Section 12 provides that all CHP facilities subject to the CAISO Tariff shall comply with
CAISO requirements when the facility begins deliveries under a CHP PPA. Section 12 also
includes requirements for the installation of metering and telemetry equipment at existing CHP
facilities within six (6) months of the execution of a CHP PPA. The Joint Parties also
acknowledge that the CAISO may condition, waive or modify certain requirements for QF and
CHP facilities.

M.  Section 13 -- IOU Cost Recovery For CHP PPAs

Section 13 addresses cost allocation if the Commission determines that IOUs should
purchase CHP generation on behalf of ESPs and CCAs.? In this circumstance, the IOUs are
authorized to recover “net capacity costs” from all bundled, direct access (“DA”) and CCA
customers on a non-by-passable basis. Net capacity costs are the total costs paid by the IOU
under the QF/CHP Program less the value of the energy and ancillary services supplied to the
IOU under the program.

Section 13.1.1 recognizes that PPAs under the QF/CHP Program may be greater than ten
(10) years and requires that the Commission: (1) affirmatively supersede the ten (10)-year
limitation for stranded cost recovery established in D. 04-12-048 and D. 08-09-012 and (2)
determine that all above-market or net capacity costs associated with the QF/CHP Program can

be recovered for the entire duration of any CHP PPA.

¥ Term Sheet, § 13.1.2.2.
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Section 13.1.2.1 provides that if the Commission determines that ESPs and CCAs are
responsible for procuring CHP generation for their customers, any above-market costs associated
with the QF/CHP Program can be allocated to future departing load customers who depart for
DA or CCA service.

In Sections 13.1.3 and 13.1.4, the Joint Parties agree that they will not advocate the
imposition of QF/CHP Program costs on CHP customer generation departing load, and in
Section 13.1.5 the Joint Parties agree to advocate that CHP PPAs entered into as a result of the
QF/CHP Program not be included in the existing Competition Transition Charge.

Finally, Section 13.2 provides that all payments made by the IOUs under the QF/CHP
Program can be recovered in the IOUs’ respective Energy Resources Recovery Account.

N. Section 14 -- Settlement Of Pending And Anticipated Litigation

Section 14 addresses the settlement of pending, as well as anticipated, claims and
litigation. In Section 14.1, the IOUs agree under certain conditions to withdraw with prejudice
all SRAC retroactive price adjustment claims. The Joint Parties mutually agree not to raise any
new SRAC retroactive adjustment claims as long as the PURPA purchase obligation remains
suspended (as described in more detail in Section 15).

In Section 14.2, the Joint Parties agree to release or withdraw a number of pending
claims, rehearing applications, or motions including claims and motions at the Commission
(Sections 14.2.1 — 14.2.3, 14.2.5 — 14.2.12) and pending appeals at the Court of Appeal (Section
14.2.4). Section 14 does not affect the Joint Parties’ rights to advocate their respective position

regarding the confidentiality of IOU procurement information.%

0 1d.,§14.3.2.
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0. Section 15 — FERC 210(m) Application

Under Section 15, after the Commission approves the Settlement Agreement, the IOUs
will submit an application to FERC requesting termination of the IOUs’ PURPA purchase
requirement from QFs with net capacity in excess of 20 MW, consistent with Section 210(m) of
PURPA. Section 15.1 establishes a process for the CHP representatives to review the IOUs’
FERC application and provides that these parties can intervene and comment on, but not protest,
the IOUs’ application. Under Section 15.1.10, the CHP representatives can file at FERC for
reinstatement of the PURPA purchase obligation if an IOU “breaches its obligations under the
Settlement [Agreement] or the CHP Program adopted in the Settlement [Agreement] is not
successfully implemented, based upon the IOU’s failure to meet the targets established by the
CPUC pursuant to the Settlement [ Agreement], without justification as provided for in the
Settlement [Agreement].”

Section 15.2 addresses a circumstance where FERC reinstates the PURPA purchase
obligation. In this case, SRAC pricing established under the Settlement Agreement stays in
place until changed by the Commission (Section 15.2.1.1), although Joint Parties may advocate
for a change to SRAC (Section 15.2.1.3). Joint Parties may also advocate for retroactive
adjustments to SRAC pricing (Section 15.2.1.4). If the PURPA purchase obligation is reinstated,
the IOUs’ obligations to conduct CHP RFOs or to engage in alternative procurement processes
and the MW Targets and GHG Targets are suspended “provided that the CPUC may on grounds
other than the Settlement [Agreement] direct the procurement of CHP resources.” (Section
15.2.1.7) Any procurement target to be established by the Commission in the LTPP remains in
place unless and until modified by the Commission in a subsequent proceeding. The Joint
Parties also agree in Section 15.2.1.8 that for purposes of Section 210(m), designated CHP PPAs

constitute “legally enforceable obligations.”
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P. Section 16 — Conditions Precedent and Settlement Effective Date
Section 16.2 specifies that the Settlement Agreement becomes effective upon satisfaction
of the following conditions precedent: (1) a final and non-appealable FERC order approving the
IOUs’ application to terminate their PURPA purchase obligation (Section 16.2.1); (2) a final and
non-appealable Commission decision approving the Settlement, including a determination that
the Settlement supersedes certain portions of existing Commission decisions (Sections 16.2.2
and 16.2.4 — 16.2.6); and (3) CARB support, in written form, for the Settlement (Section 16.2.3).
Section 16.3 provides that after the Settlement Agreement becomes effective, if CARB
adopts regulations directly imposing a MW Target or GHG Emissions Target that differs from
the Settlement Agreement for the Second Program Period, the IOUs’ obligations to purchase
from CHP to meet these targets will remain in place until such time as the Commission is able to
consider such change in an LTPP or other pertinent proceeding.
Q. Section 17 — Glossary
The section includes a glossary of the defined terms used in the Settlement.
R. Attachments
The Settlement Agreement attaches the Term Sheet and Exhibits 1-11 below:
1. Amendment to Legacy QF PPA for PG&E
2. Amendment to Legacy QF PPA for SCE
3. Amendment to Legacy QF PPA for SDG&E
4. Transition PPA for existing Qualifying Cogeneration Facilities
5. CHP RFO Pro Forma PPA for CHP Facilities Participating in Solicitations
6. QF PPA for QFs 20 MW or Less;
7. Optional As-Available PPA for eligible As-Available Facilities;

8. Non-Disclosure Agreement (“NDA”) for CHP Auditor;
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9. List of Members of CAC

10. List of Members of CCC

11. List of Members of EPUC
Exhibits 1-7 containing the PPAs are described in more detail below in Section III.A.6. An
additional attachment to this Joint Motion, offered for the Commission’s information, is the
Letter Agreement between the CAISO and the three utilities describing their understanding
concerning the utilities’ responsibilities concerning CHP/QF compliance with CAISO Tariffs
and Protocols under the PPAs attached in Exhibits 4-7.

In addition, included as Attachment B to this Joint Motion is a letter agreement between

the CAISO and the IOUs regarding implementation of the Settlement Agreement.

III. THE SETTLEMENT AGREEMENT IS REASONABLE AND IN THE PUBLIC
INTEREST

The Commission will approve a settlement if it finds the settlement “reasonable in light

of the whole record, consistent with law, and in the public interest.”!

The proposed Settlement
Agreement readily meets these criteria. The Joint Parties negotiated in good faith, bargained
aggressively, compromised, and agreed to the Settlement Agreement as an interrelated package;
the resolution of any one issue cannot be assessed discreetly. Due to the divergence of the
interests of the Joint Parties that had to be accommodated, the Settlement Agreement with regard
to each issue represents compromises by various Parties. The Commission, in evaluating the
Settlement Agreement, should evaluate it as a package. Each element of the Settlement

Agreement is related to all others, any change to the resolution of any one issue may offset the

balance that the entire package strikes and represents.

3L Rule 12.1(d); see also D.09-10-017 (applying Rule 12.1(d) criteria).
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Factors that the Commission has considered in reviewing settlements include: (1) the
risk, expense, complexity and likely duration of further litigation, (2) whether the settlement
negotiations were at arms-length, (3) whether major issues were addressed, and (4) whether the
parties were adequately represented.22 In this case, the Settlement Agreement resolves complex
and contentious litigation on QF and SRAC pricing matters presently before the Commission and
the Court of Appeal. The lengthy settlement negotiations were at arms-length and addressed the
major issues regarding the development and operation of CHP in California historically and
going forward.

A. The Settlement Agreement Is Reasonable And Consistent With Existing Law

1. Consistent With State And Commission Policy, The Settlement
Agreement Is Intended To Facilitate CHP Goals and Objectives.

As set forth in the Settlement Agreement, the policy objectives addressed by the

Settlement Agreement include requirements under:

e Section 372(a) of the California Public Utilities Code which states: “it is the policy of
the state to encourage and support the development of cogeneration technology as an
efficient, environmentally beneficial, competitive energy resource that will enhance
the reliability of local generation supply, and promote local business growth.”

e The Energy Action Plan II which states: “The loading order identifies energy
efficiency and demand response as the State’s preferred means of meeting growing
energy needs. After cost effective efficiency and demand response, we rely on
renewable sources of power and distributed generation, such as combined heat and
power applications. To the extent efficiency, demand response, renewable resources,
and distributed generation are unable to satisfy increasing energy and capacity needs,
we support clean and efficient fossil-fired generation.”

According to the Settlement Agreement;

“The purpose of the State CHP Program is to encourage the continued operation of the
State’s Existing CHP Facilities, and the development, installation, and interconnection of
new, clean and efficient CHP Facilities, in order to increase the diversity, reliability, and
environmental benefits of the energy resources available to the State's electricity

32 Re Pacific Gas & Electric Company, 30 CPUC 2d 189, 222.
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consumers.”

“These policies and purposes will be achieved by a State CHP Program that procures
CHP as set forth in this Settlement, retains existing efficient CHP, supports the change
in operations of inefficient CHP to provide greater benefits to the State, and replaces
CHP that will no longer be under contract with the IOUs with new, efficient CHP.”

2. Consistent With State And Commission Policy, The Settlement

Agreement Is Intended To Facilitate GHG Emissions Reductions
From CHP Facilities.

When it enacted AB 32, the California Legislature declared that global warming caused
by GHG emissions posed a serious threat to California.> AB 32 was designed to reduce
California’s GHG emissions. Since AB 32 was enacted, the Commission has repeatedly
indicated that the reduction in GHG emissions is a key policy objective for the utility industry.®*
The Commission, CARB and the CEC have all recognized that efficient and clean CHP can
reduce GHG emissions.> Indeed, CARB has made CHP one element in its Scoping Plan to
implement AB 32 and reduce GHG emissions in California.

As stated in the Settlement Agreement: “In addition, this State CHP Program will secure
additional Greenhouse Gas (GHG) emissions reduction benefits, consistent with the reduction
targets of Assembly Bill (AB) 32, by adding new, efficient CHP.” Consistent with state law and
these policy objectives, the Settlement is intended to facilitate the reduction in GHG emissions in
a number of ways.

First, under the Settlement, GHG Targets are set for all Commission-jurisdictional LSEs,

including the IOUs, ESPs and CCAs.2® These targets are intended to facilitate the LSEs meeting

3 Cal. Health and Safety Code, § 38501, et seq.

H See e.g., D.07-12-052 at pp. 2-5, 243; D.08-10-037 at pp. 2-3 (providing general overview of utility
industry role in GHG reduction).

3 1D.08-10-037 at pp. 237-238 (Commission discussion of CHP); CARB Scoping Plan at pp. 43-44; 2009
IPER at pp. 97-98.

% Term Sheet, § 6.
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CARB’s CHP goals by December 31, 202022 To the extent CARB modifies its CHP goals, the
Settlement provides flexibility to incorporate any modification in the CARB goals.®®

Second, the Settlement creates incentives for upgrading existing, inefficient CHP
facilities, or, alternatively, for facilities that cannot participate or are unsuccessful in the CHP
Program, the Settlement Agreement provides an orderly exit strategy. All CHP facilities will be
able to participate in the CHP RFOs, and some will be able to participate in other procurement
processes and obtain contracts that facilitate the financing, construction and operation of
upgraded and/or new facilities. The CHP RFO PPA will explicitly include efficiency
performance obligations.ﬁ The Settlement Agreement recognizes as one of the QF/CHP
Program goals upgrading inefficient existing CHP facilities, or allowing them to retire, and
encouraging the development of new, clean and efficient CHP. %

Third, the Settlement Agreement includes a requirement for all Commission-
jurisdictional LSEs to file semi-annual compliance reports that include GHG emissions
information.** This will allow the Commission and other interested parties to monitor the GHG
emissions resulting from the QF/CHP Program and to determine if LSEs are obtaining the GHG
benefits expected, and to address any shortfalls in expected GHG emission reduction benefits in

a timely manner.

2 1d,§6.1.
2 1d4.,§6.7
2 1d.,§4209.

0 7d., 8§ 1.2.2.3-1.22.5; see also § 7.3 (GHG accounting methodology which takes into account GHG
benefits from new facilities and retirement of inefficient existing CHP facilities).

L 1d.,§8.
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3. The QF/CHP Program Procurement Process Is Consistent With The
Commission’s Preference For Competitive Procurement.

The Commission has repeatedly stated a policy preference for competitive wholesale
energy markets and competitive solicitations to procure new resources in those markets, **
Currently, CHP QF contracting is not conducted through a competitive solicitation process. The
Commission’s early QF Program involved the issuance of standard offer contracts that a QF of
any technology could sign. In recent years, the CHP QF Program has primarily been sustained
by extensions of existing contracts and the availability of short-term contracting options. In
D.07-09-040, however, the Commission ordered the IOUs to offer QFs five (5) year as-available
and ten (10) year firm PPAs. Despite considerable efforts, those contracts have never been
finalized or made available to QFs.

Under the Settlement Agreement, a new, competitive procurement process will be
adopted in lieu of the Commission ordered contracts. In particular, the Settlement Agreement
creates a CHP RFO process that allows the IOUs to run competitive, transparent RFOs for CHP
resources.” This is a significant change in CHP procurement and puts CHP resources into a
process similar to the one currently used for conventional and Renewable Portfolio Standard
(“RPS”) procurement. This process will result in competitive prices that are ultimately subject to
Commission approval.

In addition, the Commission has also provided for other methods for utility procurement,
such as bilateral contracting.** The Settlement Agreement provides similar additional flexibility
to the IOUs in the CHP procurement process by including not only RFOs, but also other

processes such as bilateral contracting, AB 1613 feed-in tariffs, a PURPA Program for QFs

£ D.04-01-050 at p. 63 (discussing competitive solicitations); D.07-12-052 at p. 205 (discussing
development of functional competitive energy market); D.08-11-008 at p. 20 (same).

£ Term Sheet, § 4.2.
H See e.g. D.03-12-062 at pp. 38-40 (approving bilateral contracting under certain conditions).
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under 20 MW, utility-ownership, and other procurement options.®> The Settlement Agreement
also includes a regulatory approval process for CHP PPAs that result from these procurement
options.®® In short, the Settlement Agreement adopts a procurement process for QF and CHP
resources that is competitive, flexible, and allows for sufficient regulatory oversight to ensure
that the IOUs are able to minimize costs and select appropriate resources for California

customers.

4. The Energy And Capacity Prices Are Reasonable And Consistent
With Recent Commission Decisions.

There are several different pricing and contracting options in the Settlement. First, CHP
PPA prices will be set on a contract-specific basis through a competitive RFO process subject to
Commission approval.*Z Allowing CHP developers to bid into the RFO will allow them to
propose prices that are sufficient to finance and develop their facilities, while at the same time
allowing the IOUs to pick the best offers based on a number of criteria, including price. An RFO
procurement process, similar to the processes currently used for conventional and Renewable
Portfolio Standard (“RPS”) contracts, will result in competitive prices that are ultimately subject
to Commission approval. In addition, to the extent that RFO prices are excessive, the Settlement
Agreement expressly provides that an IOU may use excessive prices as a justification for failing
to meet the MW Targets and GHG Targets.

Second, the Settlement Agreement establishes SRAC prices for the Transition PPAs,

Legacy PPAs, QF contracts that are still available under PURPA for facilities less than 20 MW,

£ Term Sheet, §§ 4.3 - 4.9.
£ 14.,§ 4.10.

= Bilaterally negotiated PPAs will set contract-specific prices subject to Commission regulatory
approval.

£ Term Sheet, § 5.4 and § 5.4.1 (addressing failure to meet the MW Target); § 6.9 (addressing failure to
meet the GHG Targets).
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and the Optional As-Available PPAs.2 The SRAC included in the Settlement Agreement is
based on the current Commission-approved SRAC pricing formula® and achieves the
Commission goal of ultimately transitioning to a market heat rate to determine SRAC by
January 1, 20152 There is a long history of setting SRAC prices through settlements. The
Settlement Agreement resolves this very contentious issue through an arms-length negotiation
among adverse parties. As a result, the established SRAC prices are reasonable and in the public
interest.

Finally, the Settlement Agreement includes capacity prices that have already been
approved by the Commission in D.07-09-040 or are already incorporated in existing contracts.

5. The QF/CHP Targets Are Appropriate.

The Settlement establishes MW Targets for each IOU.2 These MW Targets are the
result of heated and protracted negotiations among parties with divergent interests. The CPUC
has recognized that a settlement of contested issues among parties with divergent interests is
reasonable and in the public interest. In addition, the Settlement Agreement establishes a GHG
Target for all Commission-jurisdictional LSEs. These targets are consistent with the CHP targets
included in CARB’s Scoping Plan, but can also be adjusted to reflect changes by CARB in CHP
targets for GHG emissions reductions and if there is a lack of need is asserted by an IOU and

determined by the Commission.**

L 1d, §10.1.
2 1D.07-09-040 at p. 67; Resolution E-4246 (issued July 10, 2009) (adopting Market Index Formula).

= D.07-09-040 at p. 68 (indicating intent to transition from administrative heat rates to market heat
rates).

2 See e.g., Term Sheet, § 3.2.1 (capacity pricing for Transition PPAs); § 4.6.2.2 (capacity pricing for
Optional As-Available PPA); and § 11.1 (capacity prices for existing Legacy PPAs).

3 Term Sheet, §5.

2 Id., §§ 6.7 (addressing changes to CARB CHP targets); 6.9.3 (lack of need as a justification for not
meeting the GHG Targets).
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6. The Semi-Annual Reports And CHP Auditor Process Are Consistent
With Commission Policies Supporting Greater Public Information
And Transparency.

The Commission has encouraged transparency in RFO and procurement processes.>> The
Settlement Agreement includes several provisions that promote transparency. First,
Commission-jurisdictional LSEs are required to submit semi-annual reports concerning their
progress toward achieving the MW Targets and GHG Targets.2® The Settlement Agreement
contains detailed requirements for the type of information to be included in the semi-annual
reports. This will provide the Commission and interested parties with information concerning
the progress of the QF/CHP Program, and will provide this information with sufficient frequency
that the Commission will have an opportunity to address issues and concerns as they arise, rather
than waiting until the end of the program to address these issues.

Second, the Settlement Agreement provides for a CHP Auditor to be used for the CHP
RFOs if an IOU does not or anticipates that it will not meet its MW Targets or GHG Targets.>”
The CHP Auditor provisions provide the auditor with access to confidential IOU information, to
review the CHP RFO process, while including appropriate safeguards to prevent the disclosure
of confidential information. The CHP Auditor can review the results of the IOU CHP RFOs, and
raise any concerns about the RFOs to the Commission or the Energy Division. This provides an
additional level of transparency in the implementation of the QF/CHP Program.

7. The Pro Forma PPAs and Legacy QF PPA Amendment.
The Commission has previously approved the use of Pro Forma PPAs for QFs, as well as

for use in RFOs for conventional and RPS resources. The Settlement Agreement includes the

= See e.g. D.07-12-052 at pp. 148-151 (discussing transparency in RFO process).
% Term Sheet, § 8.
7 1d.,§ 9.
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following four Pro Forma PPAs that were developed for specific circumstances and a Pro

Forma Legacy QF PPA Amendment for each IOU:

o Legacy QF PPA Amendment -- These Pro Forma Amendments offer QFs under
unexpired Legacy QF PPAs as of the Settlement Effective Date (“Legacy QFs”)
the option of amending the energy payment terms of their QF PPAs by selecting
one of several payment options and executing the Legacy Amendment within 180
days of the Settlement Effective Date.

e Transition PPA — This Pro Forma PPA offers an existing CHP facility whose
existing QF PPA or extension thereof is scheduled to expire prior to 2015 the
option to continue existing deliveries until July 1, 2015.

e CHP RFO PPA — This Pro Forma PPA will be issued in the CHP RFOs to
procure deliveries from CHP and other eligible generators larger than five (5)
MW.

e Optional As-Available CHP PPA — This Pro Forma PPA offers gas-fired CHP
facilities with nameplates greater than 20 MW, but annual average deliveries less
than 131,400 MWh, the option to make as-available deliveries to meet criteria
specified in the Settlement Agreement.

e PPA for QFs of 20 MW or Less — This Pro Forma PPA offers QFs of 20 MW or
less, including small power producers and renewable energy resources, the option
to make firm or as-available sales to the IOUs.

a. Legacy QF PPA Amendments.

The Legacy PPA Amendments allow a QF under a currently effective PPA, excluding
those executed in the Renewable Portfolio Standard (“RPS”) program, to amend the energy price
formula by selecting one of the defined energy pricing options within 180 days of the effective
date of the Settlement Agreement. Each of the energy price options is generally based on the
SRAC energy pricing structure established by the Settlement (“Settlement SRAC”), as described
in Section IL.J, above. The energy pricing options differ in terms of the negotiated heat rates and

the risk assumed by Seller for the recovery of GHG costs:

e Option A: Option A is identical to the Settlement SRAC pricing structure
described in Section IL.J, above.
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e Option B: Option B employs the same formula for calculating the energy price
as used for Option A. However, the negotiated heat rate is higher than Option A
until it becomes market-based in 2015 and GHG compliance costs are the
responsibility of the Seller.

e Option C1: The Seller’s selection of Option C1 triggers a 90-day negotiating
period, following the Amendment Effective Date, where parties may agree to a
tolling agreement pursuant to which Seller will cause the generating facility to be
dispatchable, and Buyer will purchase dispatchable electricity. If Option C1 is
selected, the Seller must check a fallback option which shall apply in the absence
of a Tolling Agreement.

e Option C2: In addition to making energy payments to the Seller based on a
negotiated heat rate that is 265 Btu/kWh lower than in Option B, in the event of a
cap-and-trade GHG control program is established, the Buyer will make payments
of $20 per metric ton (“MT”) to Seller based on a fixed emission rate for GHG
compliance costs. In exchange, the Seller is solely responsible for all GHG
compliance costs.

e Option C3: The energy pricing terms of C3 are identical to those of C2, except
that GHG costs are based on facility-specific emissions, capped at Base Year

emissions, and an allowance price capped at $12.50/MT. Annual heat rates are
identical to those in Option C2.

The availability of the Legacy QF PPA Amendments is subject to the Commission
Approval of the Settlement Agreement and FERC approval of the California IOUs’ request to
waive the PURPA must-take procurement obligation. This Pro Forma amendment incorporates
the Joint Parties’ settlement of the SRAC pricing issues and offers QFs flexibility to manage the
risk of GHG compliance cost.

b. Transition PPA.

The Transition PPA is available to CHP facilities currently selling to an IOU under a
Legacy PPA or an extension thereof that is due to expire during the Transition Period. A CHP
facility may only enter into a Transition PPA with the same IOU that it currently delivers
electricity to under a Legacy PPA or an extension thereof. The term of the Transition PPA
begins upon the expiration of the CHP facility’s existing PPA and may be terminated upon 180

days’ notice when a CHP facility has executed a PPA resulting from either a solicitation or
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bilateral negotiation. The Seller may provide firm, as-available, or both forms of capacity. The
Transition PPA provides firm capacity payment at the rate of $91.97/kW-yr and as-available
capacity payment at $41.22/kW-yr escalating annually. Energy is priced at the Settlement
SRAC.

The Transition PPA requires a delivery schedule, the installation of a CAISO-approved
meter within 180 days of contract execution, and agreements to curtail power production upon
notification of CAISO or transmission owner instruction.

Although deliveries are generally limited to historic levels under the Legacy PPA, both
capacity and energy levels may be modified, provided that any CHP facility modification does
not increase the Buyer’s GHG costs. Certain CHP facilities with unique operational constraints
may negotiate an amendment to the Transition PPA to deliver a standard additional capacity
product that meets Commission and /or CAISO requirements for resource adequacy and CAISO
protocols.

C. CHP RFO PPA.

The CHP RFO PPA is used to solicit competitive offers from certain CHP generators.
Within 90 days of the Settlement Effective Date, each IOU will initiate a CHP RFO and issue
this CHP RFO PPA to establish the terms and conditions by which existing, new or expanded
CHP facilities located within California may offer to sell firm or as-available capacity to the
IOU 2 To be eligible to participate in the CHP RFO, the CHP facility must, among other things,
be larger than five (5) MW, must meet the definition of “cogeneration” under Cal. Pub. Util.
Code §216.6, must satisfy the Emissions Performance Standard established by Cal. Pub. Util.
Code §8341, and must satisfy the definition of “cogeneration facility” under 18 CFR §292.205.

Utility Prescheduled Facilities are also eligible to bid into the CHP RFO

2 The same CHP RFO PPA will be used in subsequent CHP solicitations as well.
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Under the CHP RFO PPA, the delivery term for existing facilities and expanded facilities
that elect not to satisfy the credit and collateral requirements of the RFO is up to seven (7) years;
for new, repowered or expanded facilities that elect to meet the credit and collateral requirements
in the RFO, the term is up to 12 years. Terms in the CHP RFO PPA may be modified on a
bilateral basis during negotiations for a particular CHP PPA. If the Seller’s offer is accepted, the
offer will establish the terms of the PPA.

d. Optional As-Available CHP PPA.

The As-Available CHP PPA is one of several commercial alternatives available to new,
existing, or repowered gas-fired CHP facilities with nameplates greater than 20 MW that meet
certain requirements, including the following: the CHP facility’s average annual deliveries may
not exceed 131,400 MWh; the project host(s) must consume at least 75% of the total electricity
generated by a Topping Cycle CHP Facility or at least 25% of the total electricity generated by a
Bottoming Cycle CHP Facility; and for Topping Cycle or Bottoming Cycle with supplemental
firing, the facility must meet a 60% efficiency standard.*

Seller will be paid an as-available capacity price set forth in Exhibit D, Section 3, and a
time of delivery (“TOD”) energy price set forth in Exhibit D, Section 2. If the generating facility
is a new CHP facility, it must maintain Development Security and Performance Assurance in
accordance with scheduled amounts or as negotiated between Seller and Buyer. Seller may
terminate the Agreement if Seller’s facility is selected in a competitive solicitation.

As-available capacity payments will be paid for deliveries of up to 20 MW in any hour.
The Seller is required to schedule all deliveries with the IOU on a day-ahead basis sufficiently in
advance to allow the IOU to schedule energy into the CAISO day-ahead market. Energy

scheduled on a day-ahead basis and delivered up to 20 MW per hour will be priced at Settlement

% There is no efficiency requirement for a Bottoming Cycle CHP Facility with no supplemental firing.
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SRAC. Energy scheduled on a day-ahead basis and delivered at a rate in excess of 20 MW per
hour will be priced at the MRTU Day-Ahead market PNode energy price. Unscheduled energy
incremental to scheduled energy will be purchased by the IOU at the MRTU real time PNode
price, while the Seller will bear CAISO charges and receive all CAISO revenues for such
deliveries. The Seller may designate a delivery term of up to seven (7) years.

€. PPA for QFs of 20 MW or Less.

The PPA for QFs of 20 MW or Less will be available to QFs with firm or as-available
capacity of 20 MW or less under the Commission’s continuing PURPA program, regardless of
whether the QF has submitted an offer in the CHP RFO or seeks alternative contracting options.
The PPA for QFs of 20 MW or Less contains standard terms and conditions and incorporates the
capacity prices established in D. 07-09-040, and employs the Settlement SRAC price for energy.
There are few terms subject to negotiation. New or repowered facilities must post project

development security and performance assurance.

8. The Cost Recovery Proposal Is Reasonable And Consistent With
California Law.

The Commission has repeatedly determined that where DA and CCA customers benefit
from procurement, these customers should pay their share of the procurement costs. For
example, the Commission authorized the allocation of new generation resource costs to DA and
CCA customers because these customers benefitted from the system reliability provided by the
new generation resources.”? The Commission also allocated GHG compliance costs and certain
locational costs associated with CHP facilities developed under AB 1613 to DA and CCA

customers because these customers benefitted from the AB 1613 program.®

® D.06-07-029 at p. 7.
81 D.09-12-042 at pp. 21-25, aff’d, D.10-04-055 at pp. 11-18.
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Here, one of the purposes of the Settlement Agreement is to develop a QF/CHP
Program that can facilitate meeting CARB’s CHP goal as specified in its Scoping Plan. The
CARB CHP goal is not limited to the IOUs, but applies to all LSEs in California. Section
365.1(c)(1) of the Public Utilities Code, enacted as part of Senate Bill 695 (2009), requires this
Commission to “ensure” that ESPs and CCAs “are subject to the same requirements that are
applicable to the state's three largest electrical corporations under any programs or rules adopted
by the commission to implement . . . the requirements for the electricity sector adopted by the
State Air Resources Board.” Under the Settlement Agreement, the CARB CHP goal is equitably
allocated among Commission-jurisdictional LSEs based on their respective percentage of total
retail sales.2 This allocation is used to establish GHG Targets for all LSEs, including the IOUs,
ESPs and CCA.

As part of its decision on this Settlement Agreement, and based upon input from the
parties, including ESPs and CCAs, the Commission will decide whether these entities will be
required to meet their portion of the GHG Target by procuring CHP resources, which is the
approach the Joint Parties prefer.2 However, if the Commission determines that ESPs or CCAs
are unable or unwilling to meet their portion of the GHG Targets by contracting with CHP
facilities, the IOUs have agreed under the terms of the Settlement Agreement to procure CHP
resources on behalf of these entities. In this case, however, ESP and CCA customers will be
responsible for the costs of CHP resources procured on their behalf by the IOUs.#* This is
consistent with the Commission’s recent decisions on cost allocation when ESP and CCA

customers benefit from IOU procurement on their behalf.

& Term Sheet, §§ 6.2 — 6.3.
8 1d4.,§63.2.
& 1d.,§13.1.2.2.
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As an alternative to the allocation of costs for CHP resources procured on behalf of ESP
and CCA customers, if these entities are required to procure their own CHP resources, then the
Settlement Agreement provides for the allocation of any stranded CHP costs to future DA and
CCA departing load customers.2 This allocation of costs is consistent with the Commission’s
recent departing load cost allocation decisions.2¢ However, because PPAs under the Settlement
Agreement can have up to a 12-year duration, a condition precedent of the Settlement Agreement
becoming effective is that the Commission affirmatively supersede the 10-year limitation in
D.08-09-012%% and determine that PPA above-market costs can be recovered from departing load

customers for the entire 12-year term.2

9. The Settlement Resolves Numerous Pending And Anticipated
Disputes.

The Commission has a long-standing policy of supporting settlements.®* “The

Commission favors settlements because they generally support worthwhile goals, including
reducing the expense of litigation, conserving scarce Commission resources, and allowing

»28 n this case, rather

parties to reduce the risk that litigation will produce unacceptable results.
than resolving a single dispute, the Settlement Agreement resolves numerous disputes pending
at both the Commission and in the California Court of Appeal.”* These disputes involve QF

pricing, QF SOC terms and conditions, the amount of QF/CHP capacity included in long-term

planning, retroactive SRAC price adjustments dating back to 2000, and numerous other disputes

8 14.,§13.1.1.

8 See e.g. D.04-12-048 at pp. 56-58; D.08-09-012 at p. 37 (allocating new QF contract costs to DA and
CCA departing load customers).

8 D.08-09-012 at pp. 52-55 (discussing 10-year limitation).
& Term Sheet, § 16.2.5.

¥ D.05-03-022 at pp. 7-8; D.10-06-031 at p. 12.

2 D.10-06-031 at p. 12.

L Term Sheet, § 14.
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concerning the implementation of the Commission’s current QF Program. The Settlement
Agreement effectively resolves pending disputes by requiring the Joint Parties to either
withdraw pending motions and applications, or release certain claims. In addition, the
Settlement Agreement precludes the Joint Parties from raising new retroactive SRAC
adjustment claims as long as certain conditions are met.”> Thus, the Settlement not only
resolves past disputes, but it also limits potential future disputes regarding SRAC energy prices.
The Settlement Agreement also resolves future potential disputes at FERC concerning
an application by the IOUs for waiver of the PURPA purchase obligation by clearly defining
what type of application the IOUs will file, and the type of disputes or filings that can be made
by the CHP Representatives.” But for the Settlement Agreement, the Joint Parties would likely
have expended considerable time and resources litigating at FERC the waiver of the PURPA

purchase obligation.

10.  The Settlement Agreement Provides For Operationally Flexible
Resources.

Recognizing the amount of intermittent, renewable resources that will be added in
California as a result of the RPS requirements, the Commission has recently encouraged the
development of operationally flexible conventional resources to assist with renewables
integration.”* One of the challenges for CHP facilities is that these facilities are often operated
as baseload facilities and/or need to operate consistent with the needs of a thermal host such that
these facilities lack significant operational flexibility. Under the Settlement Agreement, the

IOUs can contract with a limited group of existing CHP facilities that convert from a QF facility

2 1d.,§14.1.1.
B4, §15.1.
B See e.g. D.07-12-052 at pp. 106, 111-112, 115.

35

SB GT&S 0450257



i6i6id10680ie UUTY PUU oE2+°° 1%, '+ 16AT6ATOT0 iseiéeil RO

to a dispatchable generation facility.” The dispatchable generating facility is referred to in the
Settlement Agreement as a “Utility Prescheduled Facility.” This aspect of the Settlement
Agreement has several benefits.

First, if an existing CHP facility converts to a dispatchable facility, it gives the IOU the
ability to dispatch the resource when it is needed, rather than the facility providing baseload
generation or operating based on a thermal host’s needs. This is similar to the contracts the
I0Us have with peaking and other existing conventional generation facilities.

Second, conversion to a dispatchable facility may ultimately result in GHG emission
reductions. If an existing CHP facility operates as a baseload facility, and is not efficient, its
GHG emissions may be higher than a new conventional facility or other resource options. By
giving the IOU the flexibility to dispatch a facility, the utility can optimize its GHG emissions
reductions by choosing to operate facilities with the lowest total GHG emissions.

B. The Settlement Agreement Is In The Public Interest

The Settlement Agreement is clearly in the public interest for a number of reasons. First,
the Settlement Agreement resolves numerous pending disputes, motions and applications and
will likely limit disputes in the future. As explained above, settlements of disputes benefit the
public by reducing the costs and expense of litigation and conserving Commission resources. In
addition, because there are pending disputes at the California Court of Appeal and likely will be
disputes at FERC, the Settlement Agreement also preserves the resources of the courts and
FERC.

Second, the Settlement Agreement creates a framework for a QF/CHP Program going
forward that is much more closely aligned with other Commission-approved procurement

processes. For example, under the Settlement Agreement, the IOUs will initiate a CHP RFO

I Term Sheet, § 4.8.
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process, which is similar to how conventional and RPS resources are now procured. The
Settlement Agreement also includes Pro Forma PPAs, which will allow CHP developers and the
I0Us to reduce transaction costs and resources, which they would otherwise be expended in the
time-consuming process of negotiating individual PPAs.

Third, the Settlement Agreement will encourage the continued operation of the State’s
existing CHP facilities, and the development, installation and interconnection of new, clean and
efficient CHP facilities in order to increase the diversity, reliability and environmental benefits of
the CHP energy resources available to the State’s electricity consumers.

Fourth, the Settlement Agreement creates a framework for achieving CARB’s current
CHP goals for the reduction of GHG emissions. GHG emissions pose a serious threat to the
California economy, environment and the health and welfare of California’s citizens. By
providing a framework for the implementation of one aspect of the CARB Scoping Plan, the
Settlement Agreement will facilitate efforts for California to meet its ambitious AB 32 goals.
The Settlement Agreement encourages the retirement of existing, inefficient CHP facilities or
repowering existing CHP facilities to make them more clean and efficient, and the development
of new, clean and efficient CHP.

Fifth, the Settlement Agreement adopts a methodology for determining SRAC energy
prices that is consistent with Commission decisions. The Settlement Agreement also provides
for CHP PPA energy prices that are determined as a part of a competitive process, so that the
prices accurately reflect a market price. Customers will benefit from clearly established SRAC
prices, or prices determined through a competitive process. In addition, the capacity prices

adopted in the Settlement Agreement have already been approved by the Commission.
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Sixth, the Settlement Agreement creates a transparent procurement process. The
Commission, interested parties and the public all benefit from a transparent procurement process
with appropriate protections for confidential IOU information.

Seventh, the Settlement Agreement establishes clear rules for pricing and treatment of
existing QF PPAs. For example, under the Settlement, QFs with existing PPAs are encouraged
to provide forecasting information to the IOUs so that the IOUs can more accurately forecast QF
generation. QFs also have greater certainty as the SRAC formula is clearly established rather
than being subject to continued and ongoing disputes.

Finally, the Settlement Agreement provides for the equitable allocation of costs

associated with the QF/CHP program to all Commission-jurisdictional LSEs.

IV. THE JOINT PARTIES HAVE COMPLIED WITH THE REQUIREMENTS OF
RULE 12.1(B)

Commission Rule 12.1(b) requires parties to provide a notice of a settlement conference
at least seven (7) days before a settlement is signed. On September 24, 2010, the Joint Parties
notified all of the parties on the service list in these proceedings of a settlement conference and
subsequently convened the settlement conference on October 7, 2010 to describe and discuss the
terms of the proposed Settlement Agreement. Representatives of the Joint Parties participated in
the settlement conference. After the settlement conference was concluded, the Settlement
Agreement was finalized and executed on October §, 2010.

V. HEARINGS ARE NOT REQUIRED

The Joint Parties respectfully request that the Commission approve the Settlement
Agreement without evidentiary hearings as there are no disputed issues of material fact related to
the Settlement Agreement that require hearings. In addition, hearings would prevent the

expeditious approval of the Settlement Agreement. Should evidentiary hearings be deemed
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necessary, the Joint Parties request that such hearings be held at the earliest opportunity, and

concluded in a speedy and efficient manner.

VI. TIMING FOR REVIEW OF THE SETTLEMENT AGREEMENT AND
CONDITIONS PRECEDENT FOR THE SETTLEMENT AGREEMENT TO
BECOME EFFECTIVE

In a separate Motion for Expedited Consideration, which is being filed concurrently with
this Motion, the Joint Parties have requested the Commission expeditiously review and approve
the Settlement Agreement. Expeditious review and approval of the Settlement Agreement will
allow the IOUs to proceed with filing of the FERC application described in Section 15 of the
Settlement Agreement and to obtain written support from CARB. FERC approval of an
application for termination of the PURPA purchase obligation and CARB written support are
conditions precedent to the Settlement Agreement becoming effective. However, because the
I0OUs cannot file an application at FERC until after the Commission approves the Settlement
Agreement,”® expeditious review of the Settlement Agreement by the Commission is a necessary
first step in satisfying all of the conditions precedent.

One of the conditions precedent for the Settlement Agreement to become effective is a
Commission decision approving the Settlement Agreement “as submitted for approval without
revisions unacceptable to any Party or in an alternative form that is acceptable to all Parties.”Z
The Joint Parties strongly urge the Commission to adopt the Settlement Agreement as is, without
modification, and to select one of the two identified options for participation by ESPs and CCAs
and their customers. If a Commission decision proposes modifications to the Settlement

Agreement, the Joint Parties will then need to review and agree to the modifications before the

condition precedent of Commission approval is satisfied. Given that it has taken the Joint Parties

% Term Sheet, § 15.1.6.
T Id. at § 16.2.2.
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more than a year and a half to negotiate the Settlement, and the Settlement Agreement involves a
complex series of compromises and agreements, a Commission modification of the Settlement
Agreement is likely to result in months of additional delay and may ultimately result in the Joint
Parties being unable to agree to the modifications and the Settlement Agreement terminating. In
light of the substantial benefits of the Settlement Agreement, the Commission should approve the
Settlement Agreement as is, without modification, to avoid further delay negotiating the
modifications or, potentially, termination of the Settlement Agreement as a result of the proposed
modifications being unacceptable to the Joint Parties.

The Joint Parties are proposing in their Motion for Expedited Consideration the following

schedule for consideration of the Settlement Agreement:

Dates Per The
Event Commission’s Rules Proposed Dates

Motion for Approval of Settlement

Filed October 8, 2010
Agreement

Comments on Motion for Approval of

Settlement Agreement (Rule 12.2.) November 8, 2010 October 25,2010

Reply Comments on Motion for
Approval of Settlement Agreement November 23, 2010 November 1, 2010
(Rule 12.2))

ALJ’s Proposed Decision (Rule 14.2.) November 16, 2010

Comments on Proposed Decision 20 days after

(Rule 14.3(a).) Proposed Decision December 6, 2010

5 days after opening
comments on December 13, 2010
Proposed Decision

Reply comments on Proposed
Decision (Rule 14.3(d).)

Commission vote on Proposed

. December 16, 2010
Decision
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VII. CONCLUSION

As demonstrated above, the Settlement Agreement is reasonable in light of the whole
record, consistent with law, and in the public interest. Thus, the Joint Parties respectfully request
that the Commission: (1) approve the Settlement Agreement without modification; (2) approve
the Pro Forma PPAs attached to the Settlement Agreement without modification; and (3)
determine that the decision approving the Settlement Agreement supersedes certain existing
Commission decisions identified in Sections 16.2.4, 16.2.5 and 16.2.6 of the Settlement
Agreement.
1
1

1
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Promote Policy
and Program Coordination and integration in
Electric Utility Resource Planning

Rulemaking 04-04-003
(Filed April 1, 2004)

Order Instituting Rulemaking to Promote quemalm}g 04-04-025
Consistency in Methodology and Input (Filed April 22, 2004)
Assumptions in Commission Applications of
Short-Run and Long-Run Avoided Costs,
Including Pricing for Qualifying Facilities

Application 08-11-001

Application of Southern California Edison (Filed November 4, 2008)

Company (U 338-E) for Applying the
Market Index Formula and As-Available

- Capacity Prices Adopted in D.07-09-040 to
Calculate Short-Run Avoided Cost. for
Payments to Qualifying Facilities
Beginning July 2003 and Associated

Relief

Order Instituting Rulemaking into Rulemaking 99-11-022
Implementation of Public Utilities Code (Filed November 18, 1999)
Section 390

Rulemaking 06-02-013

Order Instituting Rulemaking to (Filed February 16, 2006)

Integrate Procurement Policies and
Consider Long-Term Procurement Plans

MOTION FOR EXPEDITED CONSIDERATION OF JOINT MOTION FOR
APPROVAL OF QUALIFYING FACILITY AND COMBINED HEAT AND POWER
PROGRAM SETTLEMENT AGREEMENT
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Coalition

October 8, 2010

7676161068876 UOTY PUU @gE2+°° %4 '+ T8A16AT6T6 ieciéeil RO

Mary A. Gandesbery

Charles R. Middlekauff

Evelyn C. Lee

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94105-1814
Telephone: (415) 973-0675
Facsimile: (415) 973-5520
E-Mail: magq@pge.com

Attorney for Pacific Gas and Electric Company

Michel Peter Florio

The Utility Reform Network

115 Sansome Street, Suite 900

San Francisco, CA 94104-3624
Telephone: (415) 929-8776, ext. 302
Facsimile: (415) 929-1132

E-Mail: mflorio@turn.org

Attorney for The Utility Reform Network

Douglas K. Kerner

Ellison, Schneider & Harris
2600 Capitol Avenue, Suite 400
Sacramento, CA 95816-5931
Telephone: (916) 447-2166
Facsimile: (916) 446-3512
E-Mail: dkk@eslawfirm.com

Attorney for Independent Energy Producers
Association

Lisa-Marie G. Salvacion
Division of Ratepayer Advocates
505 Van Ness Avenue

San Francisco, CA 94102-3214
Telephone: (415) 703-2069
Facsimile: (415) 703-2057
E-Mail: Ims@cpuc.ca.gov

Attorney for California Public Utilities
Commission, Division of Ratepayer Advocates

SB GT&S 0450267


mailto:Carol.SchmidFrazee@sce.com
mailto:magq@pge.com
mailto:gbaker@sempra.com
mailto:mflorio@tum.org
mailto:jbloom@winston.com
mailto:dkk@eslawfirm.com
mailto:mpa@a-klaw.com
mailto:lms@cpuc.ca.gov

7676161068876 UOTY PUU @gE2+°° %4 '+ T8A16AT6T6 ieciéeil RO

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Promote Policy Rulemaking 04-04-003
and Program Coordination and Integration in (Filed A 'lgi 9004)
Electric Utility Resource Planning rea Aprit 4,

Rulemaking 04-04-025

Order Instituting Rulemaking to Promote (Filed April 22, 2004)

Consistency in Methodology and Input
Assumptions in Commission Applications of
Short-Run and Long-Run Avoided Costs,
Including Pricing for Qualifying Facilities

Application 08-11-001

Application of Southern California Edison (Filed November 4, 2008)

Company (U 338-E) for Applying the
Market Index Formula and As-Available
Capacity Prices Adopted in D.07-09-040 to
Calculate Short-Run Avoided Cost for
Payments to Qualifying Facilities
Beginning July 2003 and Associated

Rettef

Order Instituting Rulemaking into Rulemaking 99-11-022
Implementation of Public Utilities Code (Filed November 18, 1999)
Section 390

Rulemaking 06-02-013

Order Instituting Rulemaking to (Filed February 16, 2006)

Integrate Procurement Policies and
Consider Long-Term Procurement Plans

MOTION FOR EXPEDITED CONSIDERATION OF JOINT MOTION FOR
APPROVAL OF QUALIFYING FACILITY AND COMBINED HEAT AND POWER
PROGRAM SETTLEMENT AGREEMENT

Pursuant to California Public Utilities Commission (“Commission”) Rule
11.1, Pacific Gas and~ Electric Company (“PG&E”), Southern California Edison
Company (“SCE”), San Diego Gas & Electric Company (“SDG&E”), the California
Cogeneration Council (“CCC”), the Independent Energy Producers Association

(“IEP”), the Cogeneration Association of California (“CAC”), the Energy Producers
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and Users Coalition (“EPUC”), the Division of Ratepayer Advocates (‘DRA”), and
The Utility Reform Network (“TURN”) (the parties are referred to hereinafter
collectively as the “Joint Parties”) request that the Assigned Administrative Law
Judge (“ALJ”) and the Commission expedite consideration of the Joint Motion For
Approval Of Qualifying Facility And Combined Heat And Power Program
Settlement Agreement (“Joint Motion”) that is being filed concurrently with this
Motion for Expedited Consideration of Joint Motion for Approval of Qualifying
Facility and Combined Heat and Power Program Settlement Agreement (“Motion to
Expedite”). The Joint Parties request that the Assigned ALJ issue an order
adopting the expedited schedule provided below.

As explained in detail in the Joint Motion, there are several conditions
precedent to the Settlement Agreement becoming effective. The first condition precedent
is Commission approval of the Settlement Agreement.! After Commission approval, the
investor-owned utilities (“IOUs”) will submit an application to the Federal Energy Regulatory
Commission (“FERC”) seeking waiver of their Public Utility Regulatory Policies Act
(“PURPA”™) obligations under Section 210(m) of the Federal Power Act.zZ The Seftlement
Agreement does not become effective until after FERC approves the PURPA waiver

application.3 Because the IOUs cannot file an application at FERC until after the Commission

approves the Settlement Agreement,? expeditious review is a necessary first step in satisfying the

! See Settlement Agreement, § 16.
14,5 15.1.6.
‘1, §162.1.
14, §15.1.6.
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conditions precedent. Given the substantial benefits of the Settlement Agreement, as explained
in detail in the Joint Motion, expeditious consideration and review is warranted.

In addition, no party will be prejudiced by expedited review. The Joint Pariies issued a
settlement conference notice on September 24, 2010 and provided the Settlement Agreement
term sheet and pro forma agreements and amendments on the IOUs’ websites on October 4,
2010. Thus, non-settling parties have been on notice of the Settlement Agreement and have had
copies of the term sheet and associated pro forma agreements and amendments before the Joint.
Motion was filed. In addition, the Joint Parties presented the Settlement Agreement at a
settlement conference held on October 7, 2010.

The Joint Parties are proposing the following schedule for consideration of

the Settlement Agreement:
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Event Dates I.)GI: Th;e Proposed Dates
Commission’s |
Rulss

Joint Motion For Approval of Filed October 8, 2010
Settlement Agreement
Comments on Joint Motion for
Approval of Settlement November 8, 2010 October 25, 2010
Agreement (Rule 12.2.)
Reply Comments on Joint Motion ‘
for Approval of Settlement November 23, November 1, 2010
Agreement (Rule 12.2.) 2010
ALJ’s Proposed Decision (Rule November 16, 2010
1427
Comments on Proposed Decision 20 days after

(Rule 14.3(a).)

Proposed Decision

December 6, 2010

) 5 days after
giggig;x?gﬁztf 4D§(dP}1 ;)p osed opening comments December 13, 2010
T on Proposed
Decision

Commission vote on Proposed
Decision

December 186, 2010

Based on the foregoing, the Joint Parties respectfully request that the Assigned ALJ adopt

the schedule proposed in this Motion to Expedite.

1

I
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Respectfully submitted,

LG,

Michael D. Montoya

Carol A. Schm1d~Frazee

Southern California Edison Company
2244 Walnut Grove Avenue
Rosemead, CA 91770-3714
Telephone: (626) 302-1337

Facsimile: (626) 302-1935

E-Mail: Carol.SchmidFrazee@sce.com

Attorneys for Southern California Edison
Company

fomtn) Z—
‘Georgetta J. Baker

San Diego Gas & Electric Company
101 Ash Street, HQ12

San Diego, CA 92101-3017
Telephone: (619) 699-5064
Facsimile: (619) 699-5027

E-Mail: ghaker@sempra.com

Attorney for San Diego Gas & Electric
Company

/%/ﬁép

“—Terry R Bloom
Wms‘fon & Strawn LLP
333 So. Grand Avenue
Los Angeles, CA 90071-1504
Telephone: (213) 615-1700
Facsimile: (213) 615-1750
E-Mail: jbloom@winston.com

Attorney for California Cogeneration
Council
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haa _tor, %uQLM

Mary A. Gahdésbery

Charles R. Middlekauff

Evelyn C. Lee

Pacific Gas and Electric Company
77 Beale Street

San Francisco, CA 94105-1814
Telephone: (415) 973-0675
Facsimile: (415) 973-5520
E-Mail: magg@pge.com

Attorney for Pacific Gas and Electric
Company

I

Michel Peter Florio

The Utility Reform Network

115 Sansome Street, Suite 900

San Francisco, CA 94104-3624
Telephone: (415) 929-8776, ext. 302
Facsimile: (415) 929-1132

E-Mail: mflorio@turn.org

Attorney for The Utility Reform Network

Doué MW&/&\

Douglas K. Kerner

Ellison, Schneider & Harris
2600 Capitol Avenue, Suite 400
Sacramento, CA 95816-5931
Telephone: (916) 447-2166
Facsimile: (916) 446-3512
E-Mail: dkk@eslawfirm.com

Attorney for Independent Energy Producers
Association
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5 o M

Lisa-Marie G. Salvacigh

Alcantar & Kahl Division of Ratepayer Advocates
33 New Montgomery St., Suite 1850 505 Van Ness Avenue

San Francisco, CA 94105-4511 San Francisco, CA 94102-3214
Telephone: (415) 421-4143 Telephone: (415) 703-2069
Facsimile: (415) 989-1263 Facsimile: (415) 703-2067
E:mail: mpa@a-klaw.com E-Mail: Ims@cpuc.ca.gov

Attorney for the Cogeneration Association of  Attorney for California Public Utilities

California and The Energy Producers and Commission, Division of Ratepayer
Users Coalition Advocates
October 8, 2010

6
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CERTIFICATE OF SERVICE BY ELECTRONIC MAIL OR U.S. MAIL

1, the undersigned, state that I am a citizen of the United States and am employed in the
City and County of San Francisco; that [ am over the age of eighteen (18) years and not a party
to the within cause; and that my business address is Pacific Gas and Electric Company, Law
Department B30A, 77 Beale Street, San Francisco, CA 94105.

[ am readily familiar with the business practice of Pacific Gas and Electric Company for
collection and processing of correspondence for mailing with the United States Postal Service.

In the ordinary course of business, correspondence is deposited with the United States Postal
Service the same day it is submitted for mailing.

On the 8™ day of October, 2010, I caused to be served a true copy of:

MOTION FOR EXPEDITED CONSIDERATION OF JOINT MOTION FOR
APPROVAL OF QUALIFYING FACILITY AND COMBINED HEAT AND
POWER PROGRAM SETTLEMENT AGREEMENT

[XX] By Electronic Mail — serving the above via e-mail transmission to each of the
parties listed on the official service list for R.99-11-022, R.04-04-003, R.04-04-
025, R.06-02-013 and A.08-11-001.

I certify and declare under penalty of perjury under the laws of the State of California that
the foregoing is frue and correct.

Executed on this 8th day of October, 2010, at San Francisco, California,

PéELA J. DAWSON-SMITH

{00106454.D0C; 1}
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Application of Southern California Edison Company
(U 338-E) for Applying the Market Index Formula
and As-Available Capacity Prices Adopted in D.07- Application 08-11-001
09-040 to Calculate Short-Run Avoided Cost for (Filed November 4, 2008)
Payments to Qualifying Facilities Beginning July
2003 and Associated Relief

Order Instituting Rulemaking to Integrate Rulemaking 06-02-013
Procurement Policies and Consider Long-Term (Filed February 16, 2006)
Procurement Plans

Order Instituting Rulemaking to Promote Policy and Rulemaking 04-04-003
Program Coordination and Integration in Electric (Filed April 1,2004)
Utility Resource Planning

Order Instituting Rulemaking to Promote Rulemaking 04-04-025
Consistency in Methodology and Input Assumptions (Filed April 22, 2004)

in Commission Applications of Short-Run and Long-
Run Avoided Costs, Including Pricing for Qualifying

Facilities
Order Instituting Rulemaking into Implementation of Rulemaking 99-11-022
Public Utilities Code Section 390 (Filed November 18, 1999)

CHP PROGRAM SETTLEMENT AGREEMENT

The parties to this CHP Program Settlement Agreement' are Pacific Gas and
Electric Company (“PG&E”), a California corporation, Southern California Edison
Company (“SCE”), a California corporation, and San Diego Gas & Electric Company
(“SDG&E”), a California corporation (hereinafter collectively referred to as “Investor
Owned Utilities” or “IOUs”), The Utility Reform Network (“TURN”) and the Division of
Ratepayer Advocates (“DRA”) (hereinafter collectively referred to as “Consumer Interest

Groups™), and California Cogeneration Council and all of its members (“CCC”),

" The term Settlement Agreement as used herein includes the CHP Program Settlement Term Sheet and
Exhibits 1 through 11 listed below.
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Cogeneration Association of California and all of its members (“CAC”), Energy
Producers and Users Coalition and all of its members (“EPUC”), and the Independent
Energy Producers Association (“IEP”) (hereinafter collectively referred to as qualifying
facilities (“QF”) parties (“QF Parties™)). All of these entities are hereinafter referred to

collectively as the “Parties” or individually as a “Party.”

RECITALS

The IOUs are all investor-owned public utilities in the State of California and all
are subject to the jurisdiction of the California Public Utilities Commission
(“Commission”) with respect to providing electric service to their customers.

The Consumer Interest Groups consist of DRA and TURN. DRA is an
independent division of the Commission that advocates solely on behalf of utility
ratepayers. TURN is an independent, non-profit consumer advocacy organization that
represents the interests of residential and small commercial utility customers.

The QF Parties consist of CCC, CAC, EPUC, and IEP. The QF Parties are
organizations that represent, inter alia, the interests of cogeneration Qualifying Facility
operations and combined heat and power (“CHP”) facilities in the State of California. On
September 20, 2007, the Commission issued D.07-09-040, in R.04-04-025/R.04-04-003,
that established Short-Run Avoided Cost (“SRAC”) energy and as-available and firm
capacity pricing for QFs and ordered the IOUs and QF Parties to work together to
develop a Standard QF Contract through negotiations in which the Commission’s Energy
Division took an active role. On August 1, 2009, the SRAC energy and as-available
capacity pricing established in D.07-09-040 was implemented pursuant to Resolution No.
E-4246, dated July 9, 2009.

On October 25, 2007, the IOUs and TURN filed an Application for Rehearing of
D.07-09-040, CAC and EPUC filed an Application for Rehearing of D.07-09-040, and
CCC filed an Application for Rehearing of D.07-09-040. In response to these
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Applications for Rehearing, the Commission issued D.08-07-048, modifying D.07-09-
040. Inresponse to D.08-07-048, SCE and TURN filed a Petition for Writ of Review
with the California Court of Appeals.

D.08-07-048 allowed the IOUs to seek retroactive application of the energy and
as-available capacity pricing for QFs adopted in D.07-09-040. On October 3, 2008, the
QF Parties filed a Petition for Modification requesting that the Commission modify D.08-
07-048 to eliminate the opportunity for the IOUs to seek retroactive application of the
energy and as-available capacity pricing adopted in D.07-09-040 as modified by D.08-
07-048. D.08-07-048 established a deadline of November 4, 2008 for the IOUs to file
applications for retroactive application of the SRAC energy and as-available capacity
pricing.

On November 4, 2008, SCE filed its SRAC Update Application (A.08-11-001)
which, pursuant to requests of the QF Parties, was ultimately held in abeyance until after
issuance of a decision on the QF Parties” October 3 Petition for Modification of D.08-07-
048. On that same date, November 4, 2008, PG&E and SDG&E filed notices of
reservations of rights to later file claims to recover amounts exceeding the SRAC energy
and as-available capacity pricing adopted on September 20, 2007, but indicating that they
would not request recovery of any such amounts paid prior to September 20, 2007.

In December 2008, pursuant to Assembly Bill (“AB”) 32, the California Air
Resources Board (“CARB”) adopted the Climate Change Scoping Plan. In part, that plan
embraced a statewide target to reduce 6.7 million metric tons (“MMT”) of Greenhouse
Gas (“GHG”) from the incremental development of Combined Heat and Power (“CHP”)
facilities.

On January 26, 2009, Administrative Law Judge (“ALJ”) DeBerry issued a ruling
suggesting proposed principles as a way of resolving the dispute over the reasonableness
of PG&E’s and SCE’s payments to QFs during the period December 2000 through March

2001 (“Proposed Principles”). This dispute was remanded to the Commission by the
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California Court of Appeal in Southern California Edison Co. v. Public Utility

Commission, 101 Cal.App 4m 982 (2002) (Remand Dispute). On May 1, 2009, Opening
Comments on the Proposed Principles were filed with the Commission, and, on May 15,
2009, Reply Comments on the Opening Comments were filed with the Commission.

On April 16, 2009, the Commission issued D.09-04-032 which modified D.08-07-
048 concerning the showing that the IOUs must make in support of any requests for
retroactive application of changes to SRAC. D.09-04-032 also allowed SCE to amend its
SRAC Update Application by May 7, 2009 which SCE did, and gave PG&E and SDG&E
45 days to submit their applications. On May 7, 2009, SCE filed its amended SRAC
Update Application. PG&E and SDG&E have requested and been granted by the
Commission’s Executive Director multiple extensions for the filing of their applications
to accommodate settlement negotiations.

The IOUs plan to submit an application to the Federal Energy Regulatory
Commission (“FERC”) pursuant to Section 210(m) of the Public Utility Regulatory
Policies Act (“PURPA”) to terminate the IOUs’ QF purchase obligation.

On May 18, 2009, the Parties commenced settlement negotiations of outstanding
QF and CHP issues before the Commission and FERC, and resulting from the CARB AB
32 Scoping Plan. These negotiations continued for over a year. This Settlement

Agreement is the result of those negotiations.

TERMS OF AGREEMENT

In consideration of the mutual obligations, promises, covenants, and conditions
contained herein, the Parties agree to the terms and conditions of this Settlement
Agreement and agree to support its approval by the Commission.

Each Party shall review any Commission orders regarding this Settlement
Agreement to determine if the Commission has changed, modified, or severed any

portion of the Settlement Agreement, deleted a term, or imposed a new term. If a Party is
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unwilling to accept such change, modification, severance, deletion, or addition of a new
term of the Settlement Agreement, that Party shall so notify the other Parties within ten
(10) business days of issuance of any such Commission order regarding this Settlement
Agreement. The Parties shall thereafter promptly discuss each change, modification,
severance, deletion or new term found unacceptable and negotiate in good faith to
achieve a resolution acceptable to all Parties and promptly seek Commission approval of
the resolution so achieved. Failure to resolve such change, modification, severance,
deletion, or new term to this Settlement Agreement to the satisfaction of all Parties within
ninety (90) calendar days of notification, and to obtain Commission Approval of such
resolution promptly thereafter, shall cause this Settlement Agreement to terminate.

This Settlement Agreement is the result of extended negotiations. It represents a
compromise of disputed claims between the Parties, which are identified in Section 14 of
the Term Sheet. The Parties have reached this Settlement Agreement after taking into
account the possibility that each Party may or may not prevail on any given issue. This
Settlement Agreement is reasonable in light of the whole record, consistent with law, and
in the public interest.

As provided under Rule 12.5 of the Commission’s Rules of Practice and
Procedure, the Parties request that the Commission expressly find the Settlement
Agreement Term Sheet is precedential.

This Settlement Agreement includes the CHP Program Settlement Agreement
Term Sheet (“Term Sheet’) and Exhibits 1-11, each of which is attached and incorporated
by reference into this document. Exhibits 1-11 are as follows:

1. Amendment to Legacy QF Power Purchase Agreement (“PPA”) for
PG&E;

2. Amendment to Legacy QF PPA for SCE;

3. Amendment to Legacy QF PPA for SDG&E;

4. Transition PPA;
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5. CHP Request for Offer (“RFO”) Pro Forma PPA;
QF PPA for QFs 20 MW or Less;

.

Optional As-Available PPA;
8. Non-Disclosure Agreement (“NDA”) for CHP Auditor;
9. List of Members of CAC;
10. List of Members of CCC; and
11. List of Members of EPUC.

The Settlement Agreement contains the entire agreement and understanding
between the Parties as to the subject matter of this agreement, and supersedes all prior
agreements, commitments, representations, and discussions between the Parties. In the
event there is any conflict between the terms and scope of the Settlement Agreement and
the terms and scope of the accompanying Joint Motion for Approval of the Qualifying
Facility and Combined Heat and Power Settlement Agreement, the Settlement Agreement
shall govern. In the event there is any conflict between the terms and scope of the Term
Sheet on contract issues and the attached PPAs (Exhibits 1-7), the PPAs shall govern.

None of the provisions of this Settlement Agreement shall be considered waived
by any Party unless such waiver is given in writing. The failure of a Party to insist in any
one or more instances upon strict performance of any of the provisions of this Settlement
Agreement or to take advantage of any of their rights hereunder shall not be construed as
a waiver of any such provisions or the relinquishment of any such rights for the future,
but the same shall continue and remain in full force and effect.

This Settlement Agreement shall be interpreted, governed and construed under the
laws of the State of California, including Commission decisions, orders and rulings as if

executed and performed wholly within the State of California.
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This Settlement Agreement is executed in nine counterparts, each of which shall be
deemed an original. The undersigned represent that they are authorized to sign on behalf of the

Party represented.

PACIFIC GAS and ELECTRIC SAN DIEGO GAS & ELECTRIC
COMPANY COMPANY
A California Corporation A California Corporation
By By
Title Title
Date__/0/&8//p Date
L 4

SOUTHERN CALIFORNIA EDISON THE UTILITY REFORM NETWORK
COMPANY
A Califorpia Corppratio By

; Title
By Date
Title_Aice Paicbnt Reneunble & Atenty,
Dat; lof R/ 2010 Rwer
INDEPENDENT ENERGY DIVISION OF RATEPAYER
PRODUCERS ASSOCIATION ADVOCATES
By By
Title Title
Date | Date

7
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This Settlement Agreement is executed in nine counterparts, each of which shall be

deemed an original. The undersigned represent that they are authorized to sign on behalf of the

Party represented.

PACIFIC GAS and ELECTRIC
COMPANY
A California Corporation

SAN DIEGO GAS & ELECTRIC
COMPANY
A California Corporation

vy i fomakhals

By
Title TitleVP-Elect & Fuel Procurement
Date Date 10/8/10

SOUTHERN CALIFORNIA EDISON
COMPANY

THE UTILITY REFORM NETWORK

- T Date

A California Corporation By

Title
By Date
Title
Date
INDEPENDENT ENERGY DIVISION OF RATEPAYER
PRODUCERS ASSOCIATION ADVOCATES
By By
Title Title

o — —— _Date_ ........... R
7
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This Settlement Agreement is executed in nine counterparts, each of which shall
be deemed an original. The undersigned represent that they are authorized to sign on
behalf of the Party represented.
PACIFIC GAS and ELECTRIC SAN DIEGO GAS & ELECTRIC
COMPANY COMPANY
A California Corporation A California Corporation
By By
Title Title
Date Date

SOUTHERN CALIFORNIA EDISON
COMPANY
A California Corporation

THE UTILITY REFORM NETWORK

s MNP o

Title Senior }kttomey

By Date  Octaober 8, 2010
Title
Date
INDEPENDENT ENERGY DIVISION OF RATEPAYER
PRODUCERS ASSOCIATION ADVOCATES
By By
Title Title
Date Date
7

SB GT&S 0450283



ié'fégé{p@ﬁ_ééb%uolg:ggu pE2t°° e o OnT0N 1610 feeiéat RO

AT

This Settlement Agreement is executed in nine counterparts, each of which shall

be deemed an original. The undersigned represent that they are authorized to signon

behalf of the Party represented.

PACIFIC GAS and ELECTRIC SAN DIEGO GAS & ELECTRIC
COMPANY COMPANY

A California Corporation A California Corporation

By By

Title Title

Date Date

SOUTHERN CALIFORNIA EDISON
COMPANY

By

THE UTILITY REFORM NETWORK

5
A

A California Corporation

Title
By Date
Title
Date
INDEPENDENT ENERGY DIVISION OF RATEPAYER
PRODUCERS ASSOCIATION ADVOCATES
By By 4
Title Title_{ | 1l Dk —Pwsin
Date Date_ \./ [i gﬂb \
= L

7
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This Settlement Agreement is executed in nine counterparts, each of which shall be

deemed an original. The undersigued represent that they arc authorized to sign on behalf of the

Party represented.

| PACIFIC GAS and ELECTRIC
COMPANY
A California Corporation

SAN DIEGQ GAS & ELECTRIC
COMPANY
A California Corporation

By By
Title Title
Date Date .

SOUTHERN CALIFORNIA EDISON
COMPANY

THE UTILITY REFORM NETWORK

A California Corporation By

Title
By Date
Title
Date
INDEPENDENT ENERGY DIVISION OF RATEPAYER
PRODUCERS ASSOCIATION ADVOCATES
By /:,2.'_ (E« BY
Title .7 /. : - _ Title
Date.  s0 [/ o¢ Lza. Date

7
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COGENERATION ASSOCIATION OF
CALIFORNIA

By

Title_COoR5EL

| CALIFORNIA COGENERATION

COUNCIL

Title « ger— gl

Date_ October 1’. pre1vi

Date%_ﬁy,éa. vV 240
P2

ENERGY PRODUCERS AND USERS

o
Date COcfobev #, 2010
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NONDISCLOSURE AGREEMENT

RECITALS

Pursuant to Section 9 of the Combined Heat and Power (CHP) Program Settlement
Agreement (“Settlement”) adopted by the California Public Utilities Commission (“CPUC”)
Decision (“D.”) , the CPUC has directed IOU to provide for a CHP Auditor.

Pursuant to Section 9.1.2 of the Settlement, the purpose and role of a CHP Auditor is to
be an informed advocate for CHP interests regarding the implementation of the CHP Program.
CHP Auditor(s) will only be designated to conduct a CHP Program audit if, upon written notice
the IOU does not, or anticipates it will not, meet any of the following: a MW Target established
by the Settlement; a GHG Emissions Reduction Target established by the Settlement; any MW
Target or GHG Emissions Reduction target established by the CPUC after the Settlement
Effective Date (collectively, “Target” or “Targets”).

Pursuant to Section 9.1.4.1 of the Settlement the CHP Auditor, before the CPUC, and all
divisions thereof, and before an IOU’s procurement review group (PRG) report on the IOU’s
conduct of and procurement decisions arising from a particular IOU Request for Offer (RFO),
may use any information, including Confidential Information obtained by the CHP Auditor from

the IOU.

On , IOU provided written notice to those CHP Parties on the CPUC
service list [docket] that it will not meet, or anticipates that it will not meet a Target, associated
with a particular RFO.

Except as otherwise provided in the Settlement, any Confidential Information (as defined
below) that is provided to the CHP Auditor during the audit process will be kept confidential by
the CHP Auditor and specified support staff.

AGREEMENT

NOW, THEREFORE, in consideration of these recitals and the agreements contained
herein, the Parties, intending to be legally bound, agree as follows:

THIS NON-DISCLOSURE AGREEMENT (this “Agreement”) is made as of
, 201 (“Effective Date”) and entered into between (“I0U”),
and (“CHP Auditor”).

In consideration of the mutual covenants set forth below, the parties hereby agree as
follows:

1. “Confidential Information” shall mean, collectively, all agreements and associated
documents (regardless of whether such agreement(s) and associated documents are
executed or in draft form), and technical, financial and business information of any
kind whatsoever including, where appropriate and without limitation, all data,
specifications, technology, ideas, know-how, improvements, maps, technical drawings,
inventions (whether or not patentable or copyrightable), trade secrets, that are provided
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by or on behalf of IOU, and without limiting the foregoing, any other information as
well as any and all tangible and intangible embodiments thereof of any kind
whatsoever that would reasonably be considered the confidential or proprietary
information of IOU, its parent company, its subsidiaries or affiliates and/or third parties
who have licensed or provided such information to IOU given the nature of the
information or manner of disclosure, in each case disclosed by or on behalf of IOU to
CHP Auditor or obtained by CHP Auditor through observation or examination of the
foregoing, regardless of whether such information or embodiment has been marked as
confidential or proprietary. Confidential Information shall not include information
that:

(a) has been publicly known prior to disclosure by IOU of such information to CHP
Auditor;

(b) has become publicly known, without fault on the part of CHP Auditor or,
subsequent to disclosure by IOU of such information to CHP Auditor;

(c) has been or is received by CHP Auditor at any time on a non-confidential basis
from a source, other than IOU, lawfully having possession of and the right to
disclose such information; or

(d) has been independently developed by CHP Auditor, which may include the written
records of CHP Auditor, without use of Confidential Information.

2. Pursuant to Section 9.5.3 of the Settlement, at the initiation of the CHP audit for the
subject RFO the CHP Auditor certifies that he/she is not currently engaged, and will
not engage for a period of twenty four (24) months beginning on the date of delivery of
Confidential Information associated with the subject CHP RFO directly in: (a) a
transaction for the generation, purchase, sale or marketing of electrical energy,
capacity, and/or related products, including but not limited to electricity related
financial products (meaning derivatives, swaps or options), at wholesale in the State of
California, (b) a transaction for the purchase, sale or marketing at wholesale of natural
gas commodity, assets, including but not limited to natural gas related financial
products, for electric generation purposes in the State of California, (c) preparing bids
and/or bidding strategies, bidding on, or purchasing of power or power plants in the
State of California (or the substantive supervision of any employee(s) whose duties
include such responsibilities with regard to those activities, subject to the following
Section 3), or (d) mergers and/or acquisitions of entities that own or control electric
generation and/or natural gas assets or commodity associated with electric generation
in the State of California, (e) consulting with or advising others in connection with any
activity set forth in subparagraphs (a), (b), (c) or (d).

3. Asprovided in Section 9.5.4 of the Settlement, the CHP Auditor(s) may not share the
Confidential Information with any third party, including any co-worker or employee,
except to provide necessary technical, administrative and clerical support of no more
than three (3) individuals for the Auditor's work; provided that such party is also
subject to this Agreement. The CHP Auditor may directly supervise employees, office
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colleagues or co-workers, but shall establish rules to eliminate any substantive
supervision of activities identified in Section 2, above. A supervisor, employee, office
colleague or co-worker of a CHP Auditor shall not have any substantive involvement
in reviewing, providing guidance to or reviewing the results of the analysis derived
from the Confidential Information

4. In the course of an audit, [OU may disclose certain Confidential Information to CHP
Auditor. Each such disclosure shall be subject to the terms and conditions of this
Agreement, provided that the limitations on engaging in specified activities in Section
2 shall begin on the date of initial delivery of any Confidential Information.

5. Subject to Sections 9.1.4.1, 9.1.4.2 and 9.1.4.3 of the Settlement, the CHP Auditor
shall not disclose Confidential Information. CHP Auditor shall hold the Confidential
Information in strict confidence and shall not, subject to Sections 9.1.4.1, 9.1.4.2 and
9.1.4.3 of the Settlement, directly or indirectly, without the prior written consent of
10U, disclose the Confidential Information to any third party other than CPUC
Commissioners, Staff or Procurement Review Group (“PRG”) members. Moreover,
disclosure of Confidential Information to the CPUC Commissioners, Staff or PRG
members shall be accompanied by an appropriate declaration concerning its
confidentiality. 10U acknowledges that CHP Auditor shall have the right to convey
Confidential Information to CPUC Commissioners, Staff and PRG members. CHP
Auditor shall keep the Confidential Information in a safe and secure location.

6. Notwithstanding the foregoing, in the event that CHP Auditor becomes legally
compelled by notice of deposition, interrogatory, request for documents, subpoena,
civil investigative demand or similar process to disclose any of the Confidential
Information, CHP Auditor shall give IOU prompt prior written notice of such
requirement so that IOU may seek a protective order or other appropriate remedy
and/or waive compliance with the terms of this Agreement and if such protective order
or other remedy is not obtained, or IOU waives compliance with the terms hereof, CHP
Auditor agrees to provide only that limited portion of the Confidential Information that
it is required by the legal request and to ensure that all Confidential Information that is
so disclosed will be accorded confidential treatment. Prior to disclosure, CHP Auditor
shall work with IOU to determine whether or not such information shall be marked
confidential before being disclosed.

7. When the Confidential Information is no longer needed for the purpose of auditing the
CHP RFO associated with a Target or due to a violation of this Agreement, the IOU
may request in writing and the CHP Auditor shall promptly return all tangible items
relating to Confidential Information, including all written material, photographs,
models, compounds, compositions and the like made available or supplied by IOU to
CHP Auditor, and all copies and derivatives thereof. CHP Auditor agrees that all
Confidential Information shall, together with any copies, reproductions and other
records, thereof, in any form, and all information and materials developed by CHP
Auditor therefrom, be returned to IOU or destroyed by CHP Auditor, as IOU shall
instruct, when no longer needed for the performance of CHP Auditor’s services or due
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to a violation of this Agreement. CHP Auditor shall provide IOU with a written
certification of return or destruction signed by the CHP Auditor.

8. As between IOU and CHP Auditor, IOU’s Confidential Information will remain the
property of IOU. Nothing contained in this Agreement will be construed as obligating
IOU to disclose Confidential Information to CHP Auditor, or as granting to or
conferring on CHP Auditor, expressly or by implication, any rights to use the
Confidential Information other than in the CHP Auditor’s conduct of his/her duties
under this Agreement, or pursuant to provisions of the Settlement, including Sections
9.1.4.1,9.1.4.2 and 9.1.4.3 of the Settlement.

9. CHP Auditor is aware of the restrictions imposed by the United States securities laws
on the purchase or sale of securities by any person who has received material, non-
public information from the issuer of such securities.

10. Subject to Sections 9.1.4.1, 9.1.4.2 and 9.1.4.3 of the Settlement, CHP Auditor will not
disclose any information or make any news release, advertisement, public
communication, response to media inquiry or other public statement regarding this
Agreement, the Confidential Information, any transactions, potential transactions, or
bids contained in the Confidential Information and/or the potential commercial
relationship between the parties or CHP Auditor’s performance hereunder without the
prior written consent of IOU.

11. This Agreement shall last until and cover Confidential Information received by the
CHP Auditor for five (5) years following the Effective Date. Notwithstanding the
foregoing, all of the CHP Auditor’s duties of confidentiality and non-use shall, with
respect to Confidential Information, continue until such time that Confidential
Information is no longer deemed confidential by IOU or falls within one of the
exceptions set forth in Section 1.

12. CHP Auditor may not transfer or assign all or part of this Agreement, whether by
operation of law or otherwise, without the prior written consent of IOU.

13. IOU makes no express or implied warranty or representation relating to the
Confidential Information (including as to completeness) or its use, provided that,
consistent with Section 9.4.2 of the Settlement, at a minimum the Confidential
Information shall include all information provided to the subject RFO’s Independent
Evaluator. Notwithstanding anything to the contrary in this Settlement, the CHP
Auditor is not entitled to review any proprietary models used by an IOU in an RFO,
provided that all inputs and outputs of the model used in the RFO shall be provided to
the CHP Auditor. 10U provides the Confidential Information on an “as is” basis and
CHP Auditor’s use of the Confidential Information shall be at its own risk.

14. This Agreement represents the entire agreement between the parties regarding the
subject matter hereof and shall supersede all previous communications, representations,
understandings, acknowledgements and agreements, whether oral or written, by or
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between the parties with respect to Confidential Information, whether heretofore or
hereafter disclosed between the parties.

15. No change, modification, extension, termination or waiver of this Agreement, or any of
the provisions herein contained, shall be valid unless made in writing and signed by a
duly authorized representative of the IOU and by the CHP Auditor.

16. CHP Auditor shall be responsible for any breach of the provisions of this Agreement
by it and its support staff pursuant to Section 3. In the event that CHP Auditor learns
of any unauthorized use or disclosure of Confidential Information or any other breach
of this Agreement by the CHP Auditor or its support staff or reasonably believes such
use, disclosure or breach has occurred, CHP Auditor shall immediately notify IOU in
writing, and shall cooperate with IOU in every reasonable way to help IOU regain
possession of such Confidential Information and to prevent its further unauthorized
use.

17. This Agreement shall be construed and interpreted in accordance with the laws of the
State of California, excluding any choice of law rules which may direct the application
of the laws of another jurisdiction. Any controversy or claim arising out of or in any
way relating to this Agreement which cannot be amicably settled without court action
shall be litigated in a California State Court of competent jurisdiction; or if jurisdiction
over the action cannot be obtained in a California State Court, in a Federal Court of
competent jurisdiction situated in the State of California.

18. CHP Auditor understands and agrees that, because of the unique nature of the
Confidential Information, IOU and/or CHP RFO Participants will suffer irreparable
harm if CHP Auditor fails to comply with any of its obligations under this Agreement,
and monetary damages will be inadequate to compensate IOU for such breach.
Accordingly, CHP Auditor agrees that IOU shall, in addition to any other remedies
available to IOU at law or in equity, be entitled to injunctive relief to enforce the terms
of this Agreement without posting a bond or other undertaking. It is further understood
and agreed that no failure or delay by IOU in exercising any right, power or privilege
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise
thereof preclude any other or further exercise thereof or the exercise of any right,
power or privilege hereunder.

19. If any provision of this Agreement is held invalid or unenforceable by any court of
competent jurisdiction, the other provisions of this Agreement will remain in full force
and effect. Any provision of this Agreement held invalid or unenforceable only in part
or degree will remain in full force and effect to the extent not held invalid or
unenforceable.

20. This Agreement has been negotiated by both parties and shall not be strictly construed
against either party.
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21. This Agreement may be executed in one or more original or faxed counterparts, each of
which shall be deemed an original, but all of which taken together shall constitute one

and the same instrument.

Intending to be legally bound, each of the undersigned Parties has executed this

Agreement, which is effective on the last date indicated below.

Name of IOU

By:

Printed:

Title:

Date:

CHP Auditor

By:

Printed:

Title:

Date:
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Exhibit 9 — List of Members of Cogeneration Association of California

Coalinga Cogeneration Company
Mid-Set Cogeneration Company

Kern River Cogeneration Company
Sycamore Cogeneration Company
Sargent Canyon Cogeneration Company
Salinas River Cogeneration Company
Midway Sunset Cogeneration Company
Watson Cogeneration Company

{00106526.DOCX;1}
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Exhibit 10: California Cogeneration Council Members

Applied Energy, LLC

Badger Creek Ltd.

Bear Mountain Ltd.

Berry Petroleum Company

Chalk CLff Ltd.

Corona Energy Partners Ltd.

CP Kelco

Double C Ltd.

EF Oxnard Ltd.

EIF Mojave, LLC

Goal Line, L.P.

Graphic Packaging International, Inc.
High Sierra Ltd.

International Paper Company

Kern Front Ltd.

Live Oak Ltd.

Martinez Cogen Limited Partnership
McKittrick Ltd.

Oildale Energy, LLC

O.L.S. Energy - Chino

PE-Berkeley, Inc.

Temple-Inland (TIN, Inc.)

The Proctor & Gamble Paper Products Company
United Cogen, Inc.

U.S. Borax, Inc.
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Exhibit 11: List of Members of Energy Producers and Users Coalition

Aera Energy LLC,

BP West Coast Products LLC

Chevron U.S.A. Inc.

ConocoPhillips Company

ExxonMobil Power and Gas Services Inc.
Shell Oil Products US

THUMS Long Beach Company
Occidental Elk Hill, Inc.

{00106528.DOCX; 1}
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