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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Rulemaking Regarding Whether, or Subject to
What Conditions, the Suspension of Direct Access

May Be Lifted Consistent with Assembly Bill 1X Rulemaking 07-05-025

and Decision 01-09-060. (Filed May 24, 2007)
NOT CONSOLIDATED

Order Instituting Rulemaking to Implement

Portions of AB 117 Concerning Community Rulemaking 03-10-003

Choice Aggregation. (Filed October 2, 2003)

OPENING BRIEF OF THE ALLIANCE FOR RETAIL ENERGY MARKETS,
THE DIRECT ACCESS CUSTOMER COALITION, THE MARIN ENERGY
AUTHORITY, BLUESTAR ENERGY AND PILOT POWER GROUP, INC. ON LEGAL
ISSUES PERTAINING TO THE ELECTRIC SERVICE PROVIDER AND
COMMUNITY CHOICE AGGREGATION BONDING REQUIREMENT

In accordance with the Amended Scoping Memo and Ruling of the Assigned
Commissioner and Administrative Law Judge Amending the Scoping Memo and Reopening the
Record issued in Rulemaking (“R.”) 03-10-003 on January 14, 2011 (“Amended Scoping
Memo”), and the Administrative Law Judge’s Ruling Amending Procedural Schedule issued in
R.07-05-025 on January 7, 2011, the Alliance for Retail Energy Markets (“AReM”),’ the Direct
Access Customer Coalition (“DACC”),” the Marin Energy Authority, BlueStar Energy and Pilot

Power Group, Inc. (hereafter collectively referred to as the “Joint Parties”) submit this opening

" AReM is a California mutual benefit corporation formed by electric service providers that are active in California’s
direct access market. The positions taken in this filing represent the views of AReM but not necessarily individual
members or the affiliates of its members with respect to the issues addressed herein.

*DACC is a regulatory alliance of educational, commercial, industrial and governmental end-use customers that
utilize direct access for all or a portion of their electricity load requirements.
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brief on legal issues pertaining to the Electric Service Provider (“ESP”) and Community Choice
Aggregation (“CCA”) bonding requirement under Pub. Util. Code § 394.25(e).”

I. INTRODUCTION

In this opening brief, the Joint Parties address two legal issues pertaining to ESP/CCA
bonding as required under § 394.25(e).* The first issue, as framed by the Amended Scoping
Memo, is “whether the legal obligations arising under § 394.25(e) would apply differently” to
ESPs and CCAs.” The Joint Parties’ position is that the legal obligations of ESPs and CCAs
arising under § 394.25(e) are the same. the Joint Parties note that the fact ESPs and CCAs are
subject to the same legal obligations under § 394.25(e) does not preclude the Commission from
adopting different methodologies for calculating the reentry fees for customers of ESPs and
CCAs that are involuntarily returned to utility service. However, the Joint Parties note that due
to similarities between the DA and CCA service models, it would be logical for the methodology
for calculating the reentry fee to be the same in each case since in both cases - and with the same
legal requirements - the bond (and therefore the methodology) should reflect only the actual

costs that would otherwise be borne by the bundled ratepayers, reflecting any cost mitigation

? Unless otherwise stated, all statutory references are to the Public Utilities Code.
4 Section 394.25(e) provides:

If a customer of an electric service provider or a community choice aggregator is
involuntarily returned to service provided by an electrical corporation, any
reentry fee imposed on that customer that the commission deems is necessary to
avoid imposing costs on other customers of the electrical corporation shall be the
obligation of the electric service provider or a community choice aggregator,
except in the case of a customer returned due to default in payment or other
contractual obligations or because the customer's contract has expired. As a
condition of its registration, an electric service provider or a community choice
aggregator shall post a bond or demonstrate insurance sufficient to cover those
reentry fees. In the event that an electric service provider becomes insolvent and
is unable to discharge its obligation to pay reentry fees, the fees shall be allocated
to the returning customers.

> Amended Scoping Memo, p. 3.
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strategies undertaken by a DA provider, CCA provider or jurisdictional entity(ies) responsible
for implementing a CCA program.

The second issue is whether under § 394.25(e), customers of ESPs that are involuntarily
returned to utility service must be placed on their fully bundled applicable service tariff or
whether they could be placed on Transitional Bundled Service (“TBS”) for a transition period. .
Specifically, the Direct Access Parties have made a comprehensive proposal® to address
switching restrictions, minimum stay provisions, and ESP financial security arrangements, a
feature of which is that direct access customers who are involuntarily returned to utility service
would be placed on TBS for a period of up to six months. This approach is a simple way to
avoid the imposition of any utility procurement-related costs on the “other customers” referred to
in § 394.25(e), and to thereby limit “reentry fees” and the corresponding ESP bonding
requirement to such amounts as necessary to cover the administrative costs, if any, associated
with the involuntary return of customers to utility service. The Joint Parties’ position is that
nothing in § 394.25(e) bars the Commission from allowing involuntary returned direct access or
community choice aggregation customers from being on TBS for a transition period and
therefore nothing that would bar the Commission from adopting the Direct Access Parties’

proposal.

® The Direct Access Parties are: Alliance for Retail Energy Markets (AReM), BlueStar Energy, California Alliance
for Choice in Energy Solutions (CACES), California Large Energy Consumers Association (CLECA), California
Manufacturers and Technology Association (CMTA), California State University (CSU), Direct Access Customer
Coalition (DACC), Energy Users Forum (EUF), School Project for Utility Rate Reduction (SPURR), and Walmart,
and the proposal was submitted on to Working Group 1 members via e-mail on October 17, 2010..

3
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11. ANALYSIS AND ARGUMENT

A. The Legal Obligations Arising Under § 394.25(e) Are the Same for ESPs and
CCA:s.

Section 394.25(e) imposes two legal obligations on ESPs and CCAs in connection with
customers that are involuntarily returned to utility commodity service.” Both obligations relate
to the reentry fee, if any, the Commission “deems is necessary to avoid imposing costs on other
customers of the electrical corporation.” The first is an obligation to pay the reentry fees, if any,
imposed on the ESP’s or CCA’s customers that are returned to utility service involuntarily.® The
second is an obligation for the ESP or CCA, as a condition of registration with the Commission,

kM

to “post a bond or demonstrate insurance sufficient to cover those reentry fees.” The operative
language of § 394.25(e) that creates these two obligations refers to both ESPs and CCAs without
making any distinctions between them.” Accordingly, there is no basis in § 394.25(e) for

differentiating between ESPs and CCAs in terms of their basic legal obligations under the

statute.

" The return of an ESP’s customer to the service of the customer’s Utility Distribution Company (“UDC”) would be
“involuntary” for purposes of Section 394.25(e) only in the limited circumstances where the customer’s UDC has
initiated the DASR process to return the customer to UDC bundled service due to one of the following events:

a) the Commission has revoked the registration of the customer’s ESP;
b) the ESP-UDC Agreement of the customer’s ESP has been terminated; or

¢) the customer’s ESP or its authorized CAISO Scheduling Coordinator (“SC”) has defaulted on its
CAISO SC obligations, such that the ESP is no longer has an appropriately authorized CAISO SC.

¥ Section 394.25(e) contains an exemption to this obligation in cases where the customer is returned to utility service
where a customer is returned to utility service “due to default in payment or other contractual obligations or because
the customer's contract has expired.”

® AReM notes, however, that Section 394.25(e) contains one provision that refers solely to ESPs: “In the event that
an electric service provider becomes insolvent and is unable to discharge its obligation to pay reentry fees, the fees
shall be allocated to the returning customers.”
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B. Nothing in § 394.25(¢) Supports an Interpretation that “Other Customers”
Includes Direct Access Customers Who Are Involuntarily Returned to Utility
Service.

On July 12-13 2010, the Energy Division held a workshop on Phase III issues. At the
workshop, the Phase III issues were split into three working groups, with Working Group 1
covering switching rules, TBS rate updates and the ESP bonding requirement. Since the July 12-
13 workshop, the parties have met three times to discuss Working Group 1 issues, on August 30,
2010, September 20, 2010 and then again on October 18, 2010, with representatives from various
customer groups, ESPs and the IOUs all in attendance. The Direct Access Parties submitted a
comprehensive proposal for Working Group I’s discussion, including the proposal that customers
of ESPs that are involuntarily returned to utility service would be placed on TBS for up to six
months.'® Because TBS service is essentially the market price of power, having the involuntarily
returned customers take this service ensures that the utilities’ bundled customers are not subject
to the risk that the rate charged to the returning customers are significantly different the costs the
utilities incur to serve them. In this way, since the financial security posting required of the ESP
will be minimal, reducing its customers’ costs. However, discussions on the Direct Access
parties proposal was stymied because of non-consensus between the Direct Access Parties and
the IOUs during those discussions is the proper interpretation of “other customers” as used in the
following provision of § 394.25(e):

If a customer of an [ESP] or a [CCA] is involuntarily returned to service provided

by an electrical corporation, any reentry fee imposed on that customer that the

commission deems is necessary to avoid imposing costs on other customers of

the electrical corporation shall be the obligation of the electric service provider or
a community choice aggregator. [femphasis added]

1% Under the Direct Access Parties’ proposal, during the TBS service period, the involuntarily returned [ESP]
customer may, if it so chooses, depart IOU service for new Direct Access service. Alternatively, if the customer
remains on the utility service beyond the six month TBS period, the customer must then remain on the utility service
for the required minimum stay on its applicable tariff rate”

5
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At issue is the proper interpretation of “other customers” and the legislative intent of this
provision of § 394.25(e). As the Commission has previously observed, “In interpreting statutes
or contracts, reviewing courts and agencies rely on the plain, commonsense meaning of every
word in a statute or contract, and only rely on extrinsic evidence of intent if ambiguity exists.
(See, e.g., Hughes v. Board of Architectural Examiners (1998), 17 Cal.4th 763, 775-776; D.01-
10-002, 2001 LEXIS 946 at * 14 - * 15; D.90-09-088, 37 CPUC2d 488 at 522).”'" The very
plain reading of the statute must be interpreted to mean that “other customers” are those not
subject to the involuntary return. However, the position that the IOUs’ maintained during the
Working Group discussion, as the Joint Parties understand it, is that “other customers” as used in
§ 394.25(e) is intended to include involuntarily returned customers, and that involuntarily
returned customers therefore must immediately upon their involuntary return to utility service
begin to receive service under the IOU’s otherwise applicable tariff for the class of customers to
which the returned customers belong.

Under the IOUs’ interpretation, involuntarily returned customers could not receive
service under the TBS rate schedule for any time period. The IOU’s interpretation, however,
ignores the plain meaning of the statutory language and its context. The context of the statute is
centered on how an event that impacts one set of customers (those on direct access who are
involuntarily returned to utility service) — could increase costs to another set of customers (those
that are already on utility bundled service), and what type of financial security should be posted
to protect that second set of customers. To presume that the first set of customers automatically
becomes part of the second set of customers renders the use of the word “other” meaningless,

which defies the requirement that legislative interpretation must follow commonsense. The plain

'D.03-09-015; D.03-04-062.

SB GT&S 0697155



meaning of “other customers” as it appears in § 394.25(e) must, therefore, be a reference to
customers of the IOU other than the involuntarily returned customer.

Accordingly, § 394.25(e) does not preclude the Commission from approving a proposal
that involuntarily returned ESP customers will be served on TBS service for a transition period
before returning to fully bundled utility service, paving the way for the Commission to ultimately
adopt the Direct Access Parties’ comprehensive proposal for resolution of the Working Group I
issues. Under that proposal, the IOUs’ bundled customers would face very little, if any, risk of
increased costs because the rate that the involuntarily returned customers will pay should be the
same as the costs incurred by the IOU to serve them, and the reentry fee imposed on such
customers (and covered by the ESP bonding requirement) would be limited to the incremental

administrative costs, if any, incurred by the IOUs in connection with the returned customers.

1II. CONCLUSION

For the reasons above, the Commission should conclude that: (i) the legal obligations
arising under § 394.25(e) for ESPs and CCAs are the same; and (ii) nothing in § 394.25(e)
precludes adoption of the Direct Access Parties’ proposal to place ESP customers that are
involuntarily returned to utility service on their IOU’s TBS tariff for up to six months.

Respectfully submitted,
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Daniel W. Douglass
DouGLASS & LIDDELL
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