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ENERGY MARKETS, MARIN ENERGY AUTHORITY, BLUESTAR ENERGY, SAN 
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RETAIL ENERGY SUPPLY ASSOCIATION AND CALIFORNIA MUNICIPAL 
UTILITIES ASSOCIATION TO THE UTILITY JOINT RESPONSE TO 

MOTION TO STAY THE IMPLEMENTATION OF 2011 
POWER CHARGE INDIFFERENCE AMOUNT CHANGES

Introduction and SummaryI.

Pursuant to the direction provided by Administrative Law Judge Pulsifer in his March 11, 

2011 ruling,1 the Direct Access Customer Coalition (“DACC”), the Alliance for Retail Energy 

Markets (“AReM”)2, the Marin Energy Authority (“MEA”), BlueStar Energy (“BlueStar”), the 

San Joaquin Valley Power Authority (“SJVPA”), California State University (“CSU”), Retail 

Energy Supply Association (“RESA”),3 and the California Municipal Utilities Association 

(“CMUA”) (collectively, the “Joint Parties”)4 respond to the joint fding of Pacific Gas and

i Administrative Law Judge’s Ruling Denying Request to Shorten Time for Responses.

2 AReM is a California non-profit mutual benefit corporation formed by electric service providers that are active in 
the California’s direct access market. This filing represents the position of AReM, but not necessarily that of a 
particular member or any affiliates of its members with respect to the issues addressed herein.

3 RESA’s members include: Champion Energy Services, LLC; ConEdison Solutions', Constellation NewEnergy, 
Inc.; Direct Energy Services, LLC; Energy Plus Holdings, LLC; Exelon Energy Company; GDF SUEZ Energy 
Resources NA, Inc.; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, Inc.; Just 
Energy; Liberty Power; MC Squared Energy Services, LLC; MXenergy; NextEra Energy Services; Noble Americas 
Energy Solutions LLC; PPL EnergyPlus; Reliant Energy Northeast LLC and TriEagle Energy, L.P.. The comments 
expressed in this filing represent the position of RESA as an organization but may not represent the views of any 
particular member of RESA.

4 Attorneys and representatives for SJVPA, CSU, CMUA, BlueStar and RESA have indicated to Mr. Douglass that 
he may represent that these parties join in and support this reply.
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Electric Company (“PG&E”), Southern California Edison Company (“SCE”) and San Diego Gas 

& Electric Company (“SDG&E”)5 in response to the Joint Parties March 4, 2011 Motion to Stay

the Implementation of 2011 Power Charge Indifference Amount Changes (the “Motion to Stay”).

The IOU Response offers no meaningful reply to the issues presented in the Motion to Stay. In

fact, their response obfuscates and avoids focusing on the actual issue; the Joint Parties have

made a prima facie showing that the 2011 Power Charge Indifference Amount (“PCIA”)

increases are inappropriately high and, if not stayed, will send false and misleading price signals

to any customer who may be considering shopping for power supply from suppliers other than

PG&E, SCE, and SDG&E (collectively, the “IOUs”). All parties, including the IOUs, have

admitted that the existing PCIA methodology is flawed; yet the IOUs insist that the

computational results of that flawed methodology should still be imposed upon customers that

have departed or wish to consider departing utility bundled service.

As background, the Motion to Stay requested the following relief:

a. First, that any changes to the PCIA charges calculation by SCE and SDG&E shall be

stayed pending a final decision in the exit fee phase of this proceeding. SCE and

SDG&E shall continue to charge customers the current PCIA applicable to their

respective vintages (with 2011 vintage customers paying the 2010 vintage, as noted in (d)

below), and any changes to their PCIA rates made subsequent to the final decision shall

be in accordance with the directives provided therein. This treatment is appropriate as

both SCE and SDG&E have yet to implement proposed 2011 changes to their respective

PCIA calculations.

5 March 21, 2011, Joint Response of Pacific Gas and Electric Company (U 39-E), Southern California Edison 
Company (U 338-E) and San Diego Gas & Electric Company (U 902-E) to Motion to Stay Implementation of 2011 
PCIA (“IOU Response”).
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b. Second, that PG&E shall create an account that records all PCIA collections in excess of

its prior 2010 PCIA charges. Amounts in excess of the 2010 levels shall be refunded to

customers immediately subsequent to the issuance of a final decision in the exit fee phase

of this proceeding. Any changes to its PCIA rates made subsequent to the final decision

shall be in accordance with the directives provided therein. This treatment is appropriate

due to the fact that its 2011 PCIA rates were put into effect on January 1, 2011.

c. Third, that PCIA rates computed pursuant to a final decision in the exit fee phase of this

proceeding shall be implemented within 30 days of the issuance of the final decision.

d. Fourth, that in the event that Vintage 2011 customers begin DA service before the final

decision concerning the revised PCIA calculation methodology, those customers would

be charged the Vintage 2010 PCIA rate until the final decision is implemented.

The relief requested in the Motion to Stay would ensure that ratepayers are not required

to pay a PCIA rate that is artificially and inappropriately inflated, and will eliminate the

imposition of fluctuating rate changes that are contrary to the Commission’s long-standing

policies and practices that support rate stability. The Motion to Stay also noted that this highly

important issue has been denied a hearing in other Commission proceedings related to the

calculation of the PCIA. By objecting to prompt Commission consideration of this matter in any

existing docket, the IOUs are playing a regulatory “shell game” to deprive customers of an

opportunity to be heard in a reasonable time frame and to be afforded just and reasonable rates.

The Joint Parties reply to the matters raised in the IOU Response is provided below.

3
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II. The IOU Statement that a Revised PCIA May Not be Closer to the 2010 PCIA is
Inaccurate

The IOU Response makes the highly implausible argument that the revised 2011 PCIA

that is arrived at through this proceeding may not, in fact, be closer to the 2010 PCIA rate:

The Joint Parties are advocating holding the 2011 PCIA at the 2010 level because 
it is lower and the Joint Parties are simply shopping for a lower amount of above
market costs for their customers to pay. The Joint Parties do not provide any 
evidence that, when the flaws they allege to exist in the current methodology are 
fixed, the revised PCIA amount will be closer to the 2010 PCIA.6

This simply is not correct. The discussion to date in this proceeding has not been whether the

PCIA calculation methodology should be changed. Rather, it has been focused on by how much

it should be changed; indeed, even the proposals made by the IOUs in this proceeding would also

cause the PCIA to be reduced. In its rebuttal testimony, in fact, SCE concedes that, “Generally

speaking, parties are in agreement that some modifications to the indifference amount calculation

»7adopted in 2006 (D.06-07-030, as modified) are warranted. Therefore, the suggestion in the

IOU Response that the revised PCIA that results from the deliberations in this proceeding will

not be lower, and thus closer to (or even below) the 2010 PCIA is demonstrably false.

III. What Should Happen if the “New PCIA” is Higher than the 2010 PCIA

The IOU Response notes that the 2011 PCIA may be higher than the 2010 PCIA and that

the Joint Parties do not propose that “departing customers paying above-market costs should pay

to SCE and SDG&E the difference between the 2010 PCIA and that established through any 

revised methodology ultimately approved by the Commission in this proceeding”8 in the event

the Motion to Stay is granted. They contend that in such a case, customers departing from SCE

6 IOU Response, at p. 4.

7 SCE Rebuttal Testimony at p. 6.

8 IOU Response, at p. 4.
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and SDG&E will have benefitted because they will have been paying the lower 2010 PCIA rates

while this proceeding is pending. But the possibility that 2011 PCIA ultimately will be

determined to be higher than the 2010 PCIA is no reason to reject the Motion to Stay. The

Commission is perfectly capable of accommodating that possibility in its actions taken to

implement the requested stay, for example though the creation of balancing accounts as is

commonly done in many cases where the results of ratemaking remain uncertain for some period

of time. The Joint Parties would not object to such action should the Commission believe it

necessary to do so.

Public Policy Concerns are Broader than Enumerated by the IOUsIV.

The IOU response next briefly makes the argument that public policy is not well-served

by staying rates that are set pursuant to a Commission-approved method. Once again, this is just

another variant on the IOUs’ “shell game” strategy to deny any hearing to the legitimate

concerns of departing load customers. Moreover, it omits consideration of the public policy

concerns that are raised by the Commission continuing to allow rates to be imposed that have

been widely acknowledged to be excessive and unfair.

It is important to reiterate here the facts which the IOU Response conveniently declines

to discuss. Namely, despite the recognition by all parties that the PCIA is slated to be reduced as

a result of this proceeding, the IOUs have already implemented (in the case of PG&E) or are

planning to implement (in the case of SCE and SDG&E) substantial increases in the PCIA. The

following table from the Joint Parties Motion bears repeating:

5
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Table 1 - 2011 Proposed and Implemented Changes to Vintage 2010 PCIA9

2011 PCIAUtility 2010
PC&t (U9 P) " -1 kWh

+293%
’

2.15C/kWhJ-8 P)

In summary, customers who had the audacity to shop for power from non-IOU vendors

are, in the case of PG&E, paying a PCIA rate that is 35% above current levels, and are facing

increases in SCE and SDG&E territories as high as 293% and 60% above current levels,

respectively. There are obvious public policy concerns that are raised by allowing such increases

to be imposed at a time when parties have conceded that the PCIA almost certainly will be

decreased. To the extent the Commission believes that the IOU Response had presented a valid

public policy concern, that concern should be more than outweighed by the policy concerns that

are raised by requiring retail choice customers to pay an egregiously overstated PCIA.

It is the IOUs’ Suggestion that there is No Competitive Harm that is IllusoryV.

The IOU Response states that the Joint Parties provide no evidence that the current and

planned 2011 PCIA increases offer any competitive harm, citing both MEA’s plans to expand

and the fact that customers have eagerly sought space under the statutory cap each time that

space has been offered as part of the DA reopening. The fact that customers have a healthy and

understandable interest in investigating alternatives to utility bundled service does not mean that

competition is unharmed by inappropriately high PCIA charges. MEA has experienced a far

higher than expected opt-out rate (at least partially in response to PG&E’s anticompetitive

activities) that may also be due in part to the significantly increased PCIA rate. As for the direct

9 Sources: PG&E December 2010 and January 2011 Tariffs; SCE A. 10-08-001 (11/5/10 Update) and Schedule 
DACRS; SDG&E A. 10-10-001 (1/14/11 Update) and Schedule DA-CRS.
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access response, whether or not the Phase 2 cap will be fully subscribed, as the time period for

customers to move to direct access service has only come to an end very recently, and the data is

not available as to whether the cap is fully subscribed. Therefore, whether the high PCIA

charges have caused customers to relinquish their opportunity to move to direct access is not yet

clear. Regardless of that outcome, however, the IOUs’ self-serving and unsupported contention

that no competitive harm can result from charging exorbitant “exit fees” for departures from

bundled service is plainly illogical.

VI. The DWR Issue Raised by PG&E is Not a Reason to Deny the Joint Parties Motion

Finally, the IOU Response argues that payments made to DWR by PG&E cannot be

refunded to customers. Further, it is stated that the Commission should not require this type of

retroactive adjustment to the 2011 PCIA, especially given the legal uncertainty concerning

obtaining refunds from DWR and the potential detrimental impact on DWR and its bondholders.

What the IOU Response conveniently does not mention, however, is that PG&E’s DWR Power 

Charge remittance rate is negative,10 and thus the adjustment to the PCIA could not generate a

deficit to the DWR Power Charge Balancing Account. Even if it did, a refund need not be made,

as there could simply be a credit taken against future payments that are owed to DWR by PG&E.

VII. Summary and Conclusion

The IOU Response asserts no meaningful grounds to deny the Motion to Stay. In fact,

the IOU Response is most notable for what it omits. The IOU Response avoids confronting the

fact that the PCIA increases currently implemented or planned by the IOUs are causing or will

cause community choice aggregation and direct access customers to pay charges that are

egregiously high and unjustified and that the IOUs have already acknowledged that reforms to the

10 D.10-12-006, Appendix A.
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calculation that will cause it to be lower are warranted. If the reduction causes the result that the

new 2011 PCIA is higher than the former 2010 rate, the Commission can appropriately account

for that possibility in its grant of the Motion to Stay. Finally, neither the alleged public policy

concern nor the DWR issue rise to the level of being a justification for denial of the Motion to

Stay. Indeed, public policy is served when the Commission takes every step to ensure that rates

are fair and equitable.

Over many years, the Commission has repeatedly stated its goal of avoiding unnecessary

rate volatility. In this case, real rate shock is precisely what will occur if the Motion to Stay is

not granted. The relief requested in the Motion to Stay is necessary (a) to ensure that customers

are not forced to pay rates resulting from seriously flawed calculation methodologies; and (b) to

ensure that the customers can fairly evaluate their options in community choice aggregation and

direct access. The Joint Parties therefore respectfully request that the relief sought in the Motion

to Stay be granted.

Respectfully submitted,

Daniel W. Douglas^7 
Douglass & Liddell 
21700 Oxnard Street, Suite 1030 
Woodland Hills, California 91367 
Telephone: (818)961-3001 
Facsimile: (818)961-3004 
Email:

Attorneys for
Direct Access Customer Coalition 
Alliance for Retail Energy Markets 
Marin Energy Authority

AND ON BEHALF OF THE OTHER NAMED PARTIES

March 25, 2011
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